[2026] NZTT 9065346

TENANCY TRIBUNAL AT WELLINGTON

APPLICANT: Sallyanne Shelton Agar
Owner of a principal unit

RESPONDENT: Susan Bessie Isaacs
Owner of a principal unit

UNIT ADDRESS: Units 1 ,2 and 3, 95 Molesworth Street, Thorndon,
Wellington 6011

ORDER

1. The application for rehearing is dismissed.

REASONS

1. The Tribunal must consider an application for rehearing filed by Ms Isaacs, the
respondent. A video hearing was convened today to consider that rehearing
request.

BACKGROUND

2. In terms of this rehearing request, the background can be summarised
succinctly as follows.

3. The premises are a unit titted complex in Wellington. Ms Isaac’s is an owner of
commercial units with street frontage.

4. Ms Shelton Agar is also a unit owner in the complex, and filed an application
against Ms Isaacs, seeking a declaration that Ms Isaac’s had not complied with
the body corporate operational rules around signage on the commercial units.
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5. | prehearing case conference was convened on 11 September 2025. At that
case conference, | raised a concern that normally disputes around compliance
with operation rules are advanced by the body corporate, not an individual unit
owner. In light of that, | directed that a video hearing be convened to consider
that jurisdictional question.

6. The applicant, Ms Shelton Agar, contacted the Tribunal that same day,
opposing only hearing the jurisdictional issue.

7. Having considered that request, | determined that the hearing should proceed
to consider the full application. On 30 September 2025, the Tribunal emailed
both parties stating:

Good morning

The adjudicator hearing this matter has advised that given the
hearing will not be until November, that in order to reduce any delay
with matters when the hearing is convened on 25 November that he
would like to hear all of the case. That means he would like to hear
what you both have to say about the matter the adjudicator raised
regarding the application being from another unit owner, and also the
claim from the Agar's that is whether the rules have been breached.

You will both need to be prepared to argue both matters on the day of
the hearing.

8. That email was sent the parties at 8:30am on 30 September 2025. The address
used for Ms lIsaacs was: family@isaacs.gen.nz. Ms Isaac’s reports not
receiving that email.

9. The video hearing proceeded on 25 November 2025 as scheduled. At the
hearing Ms Isaacs advised she was not aware that the hearing was proceeding
to consider all matters, but was given an option to have the hearing adjourned,
but she elected to proceed.

10.The hearing proceeded, and an order was issued on 28 January 2026. Ms
Shelton Agar’s application was successful. The Tribunal made a declaration
that Ms Isaacs had not complied with the body corporate operational rules, and
she was ordered to pay the $500 filing fee to Ms Shelton Agar.

11.Ms Isaac’s applied for a rehearing. | will set out the reasons for this below.

12. A further video hearing was convened today, 21 May 2026, to consider whether
a rehearing would be approved. Both parties appeared at the hearing.

MS ISAAC’S POSITION

13.Ms Isaacs submits that a rehearing should be granted for these reasons:
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a. The hearing process was not a fair process. Ms Issacs states that she

was only advised during the hearing that it was to be a full hearing, not

just about jurisdiction. Ms Isaacs accepts that she was given the option
to adjourn and to hear the matter another day, which she declined, but

on reflection, she should have taken up that offer.

Not all issues were considered, in particular, compliance with the
operational rules, rule 7(a) and replacement of a broken window.

Ms Isaacs has been unable to find any email that the earlier hearing
was to consider anything other than jurisdiction.

RESPONDENT’'S POSITION

14.The Respondent opposes the rehearing request for these reasons:

a.

Notice was given that the hearing was for all matters; if Ms Isaacs did
not open the email that is not relevant.

Mr Isaacs waived the option for an adjournment at the hearing.

This is a case of Ms Isaacs seeking another opportunity to relitigate the
matter.

RELEVANT LAW

15. Section 105 of the Residential Tenancies Act 1986 relates to rehearings.
Subsection 1 confirms that:

The Tribunal shall in all proceedings have the power to order a
rehearing of the whole or any part of the proceedings on the ground
that a substantial wrong or miscarriage of justice has or may have
occurred or is likely to occur.

16.The applicant need not establish an actual miscarriage of justice or substantial
wrong, only that it may have occurred. However, in the District Court
Judgment of Wellington City Council v McMillan [2003] DCR 50, Judge Tuohy
held that the statutory language set a high standard, and that:

[18] ... They most obviously apply ... to cases of procedural error
eg a hearing which takes place in the absence of a party who has not
been given notice of it; the improper admission or rejection of
evidence; misconduct by the adjudicator or by one of the parties or a
witness. The words may also encompass the discovery of new and
important evidence not previously available.

[19] In my view, however, the words do not cover a complaint that
the Tribunal was merely mistaken or wrong in its findings of fact or in
its application of the law. There are two reasons for this. First the
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strength of the language in s 105 is such that something more than a
mere wrong decision must be shown. The section does not speak of
a decision being wrong, but of a substantial wrong or miscarriage of
justice occurring. This implies obvious injustice, not merely an
erroneous decision.

[20]  Secondly, if a mere erroneous decision is enough, whether
the error is factual or legal or both, it would enable parties to in effect
appeal any decision twice: once to the very Tribunal which made it by
way of an application for rehearing, and then again to the District
Court against the grant or refusal of the application for rehearing. Not
only does that offend the general hierarchical nature of the appeal
system, it would also make the time limit for filing notice of appeal
against an original decision nugatory.”

17.As noted by Judge Christiansen in the District Court appeal of Loh v Puri
[2019] NZDC 1993:

ANALYSIS

In this Court’s view the Tribunal’s reasons for refusing a rehearing
are correct. Rehearings are about challenges to processes and
procedures and are not about what the adjudicator found or the
decisions the adjudicator made.

18.1 have set out the relevant law that applies to rehearings above. In short, re-
hearings are a safety measure should something have gone wrong with the
hearing, normally on a procedural basis, in which case a rehearing can be
approved so that the matter then returns to the Tribunal for a further hearing.

19.1 have considered the submissions from Ms Isaacs, and find that no
procedural issues have been identified sufficient to approve a rehearing. That
is, | am not persuaded that there is any potential for a substantial wrong or
miscarriage of justice to justify a rehearing, for these reasons.

a.

| am satisfied that the parties were notified in advance that the hearing
would be for all matters. | cannot explain why Ms Isaacs did not receive
the email, it was sent at the same time as the email to Ms Shelton Agar,
and the Tribunals electronic system records it as sent.

In any event, Ms Isaacs was given an option to have the hearing
rescheduled to another day, and that was taken up. In doing so, Ms
Isaacs has waived any detriment to proceeding on the day.

My practice with hearings, is to focus on matters that are advanced at
the hearing, and that is what occurred in this case. If the applicant (Ms
Shelton Agar) considered | had not considered particular claims, she
could have appealed that or applied for a rehearing, but has not done
so. If certain claims were not advanced or considered, that would not
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be a matter for the respondent (Ms Isaacs) to take, because those are
not her applications.

20.1 am not persuaded that there is any prospect of a substantial wrong or
miscarriage of justice, so the rehearing application cannot be granted.

R Woodhouse
21 May 2026
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Please read carefully:

SHOULD YOU REQUIRE ANY HELP OR INFORMATION REGARDING THIS MATTER
PLEASE CONTACT UNIT TITLE SERVICES 0800 864 884.

MEHEMA HE PATAI TAU E PA ANA Kl TENEI TAKE, PATAI ATU KI TE TARI UNIT TITLE
SERVICES 0800 864 884.

AFAI E TE MANA'OMIA SE FESOASOANI E UIGA | LENEI MATAUPU FA'AMOLEMOLE IA
FA’AFESO’OTAI'l LOA LE OFISA O LE UNIT TITLE SERVICES 0800 864 884.

Rehearings:

You may make an application to the Tenancy Tribunal for a rehearing. Such an application
must be made within five working days of the order and must be lodged at the Court where the
dispute was heard.

The only ground for a rehearing of an application is that a substantial wrong or miscarriage of

justice has or may have occurred or is likely to occur. Being unhappy or dissatisfied with the
decision is not a ground for a rehearing. (See ‘Right of Appeal’ below).

Right of Appeal:

If you are dissatisfied with the decision of the Tenancy Tribunal, you may appeal to the District
Court. You only have 10 working days after the date of the decision to lodge a notice of appeal.

However, you may not appeal to the District Court:

1. Against an interim order made by the Tribunal.

2. Against an order, or the failure to make an order, for the payment of money where the
amount that would be in dispute on appeal is less than $1,000.

3. Against a work order, or the failure to make a work order, where the value of the work
that would be in dispute on appeal is less than $1,000.

There is a $200.00 filing fee payable at the time of filing the appeal.

Enforcement:

Where the Tribunal made an order that needs to be enforced then the party seeking
enforcement should contact the Collections Office of the District Court on 0800 233 222 or go
to www.justice.govt.nz/fines/civil-debt for forms and information.

Notice to a party ordered to pay money or vacate premises, etc:

Failure to comply with any order may result in substantial additional costs for enforcement. It
may also involve being ordered to appear in the District Court for an examination of your means
or seizure of your property.
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