
BEFORE THE WAITANGI TRIBUNAL WAI2522 

TE ROOPU WHAKAMANA I TE TIRITI 0 WAIT ANGI 

IN THE MATTER OF ofthe Treaty ofWaitangi Act 1975 

AND 

IN THE MATTER OF An Urgent Inqniry into the Trans Pacific Partnership 
Agreement 

BRIEF OF EVIDENCE OF AMOKURA KA WHARU 

Dated 24 February 2016 

Wai 2522, #A35

temarut
Official

temarut
Received

temarut
Text Box
24 Feb 2016



I, Amokura Kawharu, of Auckland, university academic, swear: 

INTRODUCTION 

1. I am an Associate Professor of Law at the University of Auckland. My research 
interests include the regulation of foreign investment, international law and 
disputes settlement. With David Williams QC, I co-authored the leading text on 
New Zealand arbitration law, Williams & Kawharu on Arbitration (LexisNexis, 
2011). I have also published on a range of issues relating to intemational trade 
and investment law and investor-State arbitration, including with respect to the 
Trans-Pacific Partnership Agreement (TPP A). 

2. I teach or have taught courses on international disputes settlement, commercial 
and investment arbitration, international economic law, personal property law 
and land law. 

3. Prior to joining Auckland Law School in 2005, I practised as a commercial 
solicitor in Aucldand and Sydney for seven years. I hold a BA / LLB (Hons) 
degree fi'om the University of Auckland and an LLM (First Class) degree from 
the University of Cambridge. 

Scope of evidence 

4. I have been engaged by the Tribunal to provide independent expert legal 
opinion on the question whether the Treaty of Waitangi exception in art 29.6 
TPPA (the Treaty Exception) provides effective protection of Maori interests. 

5. I was provided with a set of legal questions proposed by the Crown, together 
with material fi'om the file for the present claims including case studies 
proposed by the claimants. In the terms of my engagement, I was given the 
latitude to develop my brief as I saw fit. 

6. In this brief of evidence, I discuss: 

6.1. the legal interpretation of the Treaty Exception; 

6.2. the dispute resolution procedures under the TPPA (these first two sections 
address most of the Crown's questions); 

6.3. the obligations imposed on New Zealand in the investment chapter of the 
TPPA, Chapter 9; and 

6.4. the application of the Treaty Exception to measures that may be 
inconsistent with New Zealand's obligations in Chapter 9. This final 
section includes discussion of the claimants' case studies and is intended 
to test the legal effectiveness of the exception. 



7. The TPPA is a comprehensive agreement covering a wide range of subject 
matters. Both the Crown and the claimants have focussed on investment as an 
area of potential concern. I have likewise focussed on investment issues. 

8. Much of the discussion in the legal submissions to the Tribunal is directed at the 
impact of the TPPA on New Zealand's regulatOlY autonomy. The claimants' 
concerns go further, in that their aTgurnents also address the potential influence 
of the TPP A on how the Government chooses to exercise its autonomy and 
consistency with the Treaty of Waitangi in tenns of its approach to the 
negotiation and implementation of the TPP A. I have not delved into these 
concerns, except to the extent that I have considered how deficiencies in the 
Treaty Exception may be addressed, and discussed the nature of remedies in 
TPP A disputes settlement. Otherwise, my approach to the question discussed in 
this evidence is to consider whether the Treaty Exception is legally effective to 
defend a measure adopted to protect Maori interests, if the measure is adopted. 

9. I have read the affidavits of the experts appointed by the patiies, Professor 
Kelsey (for the claimants) and Dr Ridings (for the Crown).! I also met with 
Professor Kelsey and Dr Ridings on 22 JanuaTy 2016. The purpose of that 
meeting was to identifY any areas of agreement, and areas of paTticular attention 
for the inquiry. It was evident from the meeting that a number of matters 
remained live issues for this inquhy, such as the meaning of the plll"ase "more 
favourable treatment" and the effect of paragraph 2 in the Treaty Exception. 
These matters have been aTgued extensively in subsequent evidence and my 
view on them is also discussed here. We agreed that Professor Kelsey would 
develop proposed measures to focus the analysis of the case studies. 

10. In my brief I have not limited myself to con=enting on the views of the parties' 
experts. Instead, I have found it more logical to adopt my own structure 
(particularly because the paTties have approached the issues differently), and 
then to comment on the views of the parties' expe!is as part of my analysis of 
the adequacy of the Treaty Exception. I include material I have relied if it has 
not otherwise been provided by the parties' expelis.2 

11. I aclmowledge that I have read the code of conduct for expert witnesses in 
Schedule 4 of the High Court Rules and I agree to comply with it. 

Summary 

12. The Treaty Exception provides New Zealand with a basis on which it may seek 
to defend a measure it has adopted to protect Maori interests, if it is established 

1 These are the Affidavit of Penelope Jane Ridings, 19 January 2016; Sixth Affidavit of Professor 
Elizabeth Jane Kelsey, 19 January 2016; Second Affidavit of Penelope Jane Ridings, 2 February 2016; 
Seventh Affidavit of Professor Elizabeth Jane Kelsey, 3 February 2016; Third Affidavit of Penelope 
Jane Ridings, 9 February 2016; Eighth Affidavit of Professor Elizabeth Jane Kelsey, 11 February 2016. 
2 For some of the longer arbitral awards and materials, to reduce the volume of materials, I have 
included extracts Cas indicated on the index), but can supply full versions if needed. 
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that the measure is inconsistent with an obligation that New Zealand has 
assumed under the TPP A. 

13. The TPPA provides two types of dispute settlement procedures for resolving 
claims arising under the agreement: investor-State arbitration, and State-State 
dispute settlement. 

14. In either kind of proceedings, to defend a measure under the Treaty Exception, 
New Zealand would have the burden to make aprimajacie case that: 

14.1. the measure accords more favourable treatment to Maori; 

14.2. it has deemed it neceSSaTY to adopt the measure; and 

14.3. the measure satisfies the proviso in paTagraph 1 of the exception, 
including because there is a legitimate policy rationale for the more 
favourable treatment. . 

15. The meaning of "more favourable treatment to Maori" is uncertain. This is a 
serious issue for this inquiry, because the phrase detelmines the scope of 
application of the exception to measures adopted by the Government to promote 
Maori interests. 

16. Even taleing a broad approach to what constitutes such treatment, it strains 
language to suggest that all measul'es for protecting Maori interests also accord 
Maori preferential treatment. It is conceivable that the application of some such 
measures could nevertheless be inconsistent with an obligation in the TPPA, 
and not fall within any other exception 

17. There aTe other uncertainties in the meaning of the exception. Some of these 
uncertainties appear to arise from the use of a template text that has not been 
reviewed or updated to account for New Zealand's expanding international 
treaty commitments. 

WHAT IS THE MEANING OF THE TREATY OF WAITANGI EXCEPTION 
IN ARTICLE 29.6 TPPA? 

The text and its interpretation 

18. The Treaty Exception reads: 

Article 29.6: Treaty ofWaitangi 

1. Provided that such measures aTe not used as a means of arbitraTY or 
unjustified discrimination against persons of the other Parties or as a 
disguised restriction on trade in goods, trade in services and 



investment, nothing in this Agreement shall preclude the adoption by 
New Zealand of measures it deems necessary to accord more 
favourable treatment to Maori in respect of matters covered by this 
Agreement, including in fulfilment of its obligations under the Treaty 
ofWaitangi. 

2. The Parties agree that the interpretation of the Treaty of Waitangi, 
including as to the natm'e of the rights and obligations arising under it, 
shall not be subject to the dispute settlement provisions of this 
Agreement. Chapter 28 (Dispute Settlement) shall otherwise apply to 
this Article. A panel established under Atiicle 28.7 (Establishment of a 
Panel) may be requested to determine only whether any measure 
referred to in paragraph 1 is inconsistent with a Patiy's rights under 
this Agreement. 

19. The meaning of the Treaty Exception is to be ascertained by applying the 
relevant interpretation principles. The State parties to the TPP A have the 
competence to interpret the Treaty Exception tlU'ough the TPP A Commission,l 
as do tribunals established under the TPP A in investor-State 4 and State-StateS 
dispute settlement proceedings. The exception deals with the interpretation of 
the Treaty ofWaitangi itself. 

Precision in interpretation versus pl'ecision in drafting 

20. The patiies' experts have adopted slightly different approaches as to how the 
adequacy of the Treaty Exception should be assessed; this was discussed at the 
meeting of experts and is also noted in their affidavits. There is essentially a 
difference of opinion between them regarding whether the focus should be on 
the meaning of the exception applying the relevant principles for interpretation, 
or on how the exception may (rather than should) be interpreted by international 
tribunals. I comment on this difference by way of explanation of my own 
approach. 

21. Amongst its list of questions, the Crown asked for an interpretation that gives 
"the precise meaning" of the Treaty Exception. Professor Kelsey has argued that 
in light of recent practice it is difficult to predict how th6 Treaty Exception and 
the various investor protections would be interpreted in a TPP A proceeding.6 At 
one level, this just reflects that credible arguments can be made for a range of 
interpretations of any legal provision. In a dispute, the claimant State or investor 
would velY likely press for a narrow interpretation of the Treaty Exception and 
argue against its application to the facts, while New Zealand would respond 
with a broad interpretation to cover those same facts. Professor Kelsey's point 

3 The TPPA establishes a Commission with functions including the interpretation ofthe agreement 
(arts 27.1 and 27.2.2(f)). 
4 TPPA, art 9.25.1. 
'TPPA, art 28.12.3. 
6 Sixth Kelsey Affidavit, 19 January 2016 e.g. at [44], [47] and [55]. 



though is that there is a real likelihood a tribunal would adopt the nmTOW 
interpretation of the exception (or a wide interpretation of the applicable 
substantive protection). Therefore, the lack of predictability makes it difficult to 
accmately state the law, and the effectiveness of the Treaty Exception should at 
least be measmed against a worst case. 

22. For her pmt Dr Ridings has explained that, while investment treaty tribunals are 
not bound by any doctrine of precedent,7 they are increasingly guided by the 
decisions of other tribunals so that there is now a de facto doctrine of 
precedent. 8 In other words, the developing practice of tribunals is generally 
towards increasing consistency and predictability in the interpretation of core 
investment treaty law concepts. . 

23. In my observation recent practice demonstrates greater consistency, and this 
should narrow the possible range of plausible interpretations of common legal 
concepts that are found in the Treaty Exception itself and elsewhere in the 
TPPA.9 At the same time, in recent years there have been instances of 
inconsistent approaches by tribunals to interpretations of the same or similm 
treaty provisions. The law remains unsettled in some areas. It can be useful to 
refer to recent decisions to illustrate potential outcomes, even if a good 
mgument could be made that a pmticular decision lacks legal merit. Cases· 
addressing the defence of necessity under the United States-Argentina bilateral 
investment treaty in the mid-2000s provide exat"llples of different tribunals 
reaching different interpretations of the same treaty provisions. 1O There also 
remains scope for the law to develop through improvements in the text of new 
treaties such as the TPP A. I have taken these factors into account in my 
assessment of the Treaty Exception. 

24. Given the differences of opinion about the meaning of the Treaty Exception and 
whether it achieves effective protection of Maori interests, perhaps a pertinent 
question is whether the ordinmy meaning of the Treaty Exception is sufficiently 
clem. If it is not, fmiher questions would include whether better drafting would 
have minimised the risk of uncertainty, and what if any options there m·e still 
available to address that risk. 

Issues / areas of uucertainty 

25. The ordinmy meaning of the Treaty Exception is not clear in some respects. It is 
COl1Ul10n grOllld between the experts that there is some ll1certainty regmding 
the expression of "more favomable treatment to Maori": 

25.1. it is unclear what the comparator should be; 

7 See AES CO/p v Argentine Republic ICSID Case No ARB/02/17, Jurisdiction, 26 April 2005 at [30] 
cited in Campbell McLachlan "Investment Treaties and General International Law" (2008) ICLQ 361 
(McLachlan "Investment Treaties") at 379. Attached as Exhibit #1. 
8 Ridings Affidavit, 19 JanualY 2016 at [15.6]. 
9 McLachlan "Investment Treaties" at 378-379. 
10 McLachlan "Investment Treaties" at 385. 



25.2. there is uncertainty about the kind of treatment needed to protect Maori 
interests and whether it is limited to preferential treatment; 

25.3. there is also some uncertainty and disagreement regarding the extent to 
which some or all Maori should benefit from a measure relative to non
Maori. 

26. As noted, the intelpretation of this phrase is a key issue, because it relates to the 
scope of application of the exception to measures adopted by the Govenunent to 
promote Maori interests. 

27. There is disagreement regarding how the proviso or chapeau in the Treaty 
Exception would or should be interpreted. 

28. TIle second paragraph of the Treaty Exception, dealing with the interpretation of 
the Treaty of Waitangi, is ambiguous. All expelis agree on the existence of the 
ambiguity . 

29. Greater specificity in the text of the Treaty Exception about its intended 
coverage and operation would reduce the uncertainty and ambiguity. However, 
the optioIlS for addressing these issues in the TPP A are rather limited. 

30. Professor Kelsey has noted that various side letters will be signed (now, have 
been signed) to record agreements related to the TPP A between two or more 
TPP A signatories. The effect of these letters is to modifY the terms of the 
agreement as between pmiies to the individual letters. The TPP A contemplates 
side letters that m'e entered into in counection with the conclusion of the 
TPPAY The TPPA was concluded on 4 February 2016. Professor Kelsey has 
also suggested that further side letters may yet be exchanged and cites the 
example of the letters exchanged between the parties to amend the United States 
- Korea Free Trade Agreement after its signature but before its entry into 
force. 12 Even so, the TPP A side letters have been used as bilateral "side" 
agreements; they have not been used to effect amendments applicable to all 
State paIiies to the treaty. 

31. The second option is an agreed interpretation. As a matter of general 
intel11ationallaw, agreed interpretations by the parties to a treaty after the treaty 
has been concluded must be taken into account in the intelpretive process. 13 The 
TPP A provides a lex specialis which goes further than this, as intelpretations by 
the TPP A Commission are binding on investor-State tribmmls and therefore 
must be applied by them io investor-State dispute settlement proceedings. The 
C011Ill1ission is a body that will be established to provide oversight and carry out 
a nmnber of other functions in relation to the agreement, including the 
interpretation of any of its terms. 14 New Zealand could press for an 
interpretation of the Treaty Exception. An intelpretation would be paIiiculm'ly 

11 TPPA ali 28.3.3. 
12 Seventh Kelsey Affidavit, 3 Februmy 2016 at [85]-[89]. 
13 VCLT art 31(3)(a). See Exhibit B, Ridings Affidavit, 19 January 2016. 
14 TPPA arts 9.25.3, 27.1 and 27.2.2(f)). 



beneficial in clarifYing the intended scope of "more favourable treatment". An 
interpretation could not change the scope or effect of the exception. Agreement 
of all twelve TPP A parties to an interpretation may be difficult to secure, as a 
practical matter. Another possibility may be an exchange of notes between the 
State parties (rather than a fOlmal interpretation tln'ough the Commission) but 
again I am unsure of the practicalities in the context of the TPP A. 

32. The TPPA could be amended after it has entered into force,15 but this seems an 
umealistic option. The TPP A parties will likely be reluctant to consider changes 
to the text requested by New Zealand, as it could prompt other States to press 
for their own changes. 

33. In relation to acting on any of the above New Zealand may need to consider the 
possible impact on New Zealand's other existing agreements that also contain a 
similarly worded exception for Maori. Any change to the current TPP A text 
could be taken as implying that the usual template used in those existing 
agreements is inadequate. 

General principles 

Vienna Convention on the Law of Treaties 

34. Although discussed in the affidavits of the parties' experts, it is helpful to begin 
by re-stating the principles for interpreting the Treaty Exception. Those 
principles are set out in arts 31 and 32 of the Vieuna Convention on the Law of 
Treaties 1969 (VCLT). Some of the TPPA countries are not party to the VCLT 
(the United States, Singapore and Brunei Damssalam), but arts 31 and 32 are 
regarded as reflecting customary intemational law and they are therefore 
binding on all States whether party to the VCL Tor not. 16 

35. They provide, in relevant part: 

15 TPPA art 30.2. 

Article 31 

General rule of interpretation 

1. A treaty shall be interpreted in good faith in accordance with 
the ordinary meaning to be given to the terms of the treaty in 
their context and in the light of its object and purpose. 

4. A special meaning shall be given to a term if it is established 
that the parties so intended. 

16 James Crawford Brownlie's Principles' a/Public International Law (8th ed, Oxford University Press, 
2012) 378-384. Attached as Exhibit #2. 



Article 32 

Supplementary means of interpretation 

Recourse may be had to supplementary means of interpretation, 
including the preparatory work of the treaty and the circumstances of 
its conclusion, in order to confirm the meaning resulting from the 
application of article 31, or to determine the meaning when the 
interpretation according to mticle 31: 

(a) leaves the meaning mnbiguous or obscure; or 

(b) leads to a result which is manifestly absurd or umeasonable. 

36. The VCLT framework thus directs analysis first, to the ordinmy meaning of the 
terms of the Treaty Exception in light of their context and the object and 
purpose of the TPPA, secondly, to whether any part of the Treaty Exception has 
a special meaning that needs to be applied, and thirdly, to whether the 
preparatory work or travaux preparatoires of the TPP A sheds any fmther light 
on the meaning of those terms. 

Context, object and purpose 

37. The context of a provision (which includes the text and preamble1
\ together 

with the treaty's object and purpose, m'e impOltant factors in the interpretation 
of the ordinmy meaning of its terms. For this reason, it is important in the 
interpretation of the Treaty Exception to consider the context of the exception 
and the object and purpose of the TPP A as indicated by the terms of the 
agreement itself. 

38. The TPPA Premnble begins by stating that the parties' objective is to establish a 
. comprehensive agreement for promoting economic integration to liberalise trade 
and investment, create opportunities for bllsinesses and promote sustainable 
growthY In some investment treaty cases, tribunals have relied on these types 
of statements about purpose to prefer a pro-investor intelpretation of the 
provision at issue, although conflating the individual interests of investors Witll 
the objective of promoting investment mld development has also been criticised 
as simplistic.19 

39. In any event, existing decisions may not be a reliable indicator of the general 
approach that would be taken under the TPP A to determining what the relevant 
context is. In contrast to many existing free trade and investment treaties, the 
Premnble of the TPPA explicitly recognises the iullerent right of the State 

17 VCLT, mt 31(2). 
18 TPPA, Preamble. 
19 See e.g. Zachmy Douglas "Nothing ifnot critical for investment treaty arbitration: Occidental, 
Eureka and Methanex" (2006) 22 Arbitration Inl'127 (Douglas "Nothing if not critical") at 51. 
Attached as Exhibit #3. 
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parties to regulate so as to safeguard public welfare and protect legitimate 
public welfare objectives.2o This type of recognition is a recent phenomenon, 
and responds to growing concerns about the potential intrusiveness of trade and 
investment treaties into the regulatory functions of States. 

40. Further relevant context from the Preamble is the recognition of the impOliance 
of cultural identity and diversity among and within the parties, and the inclusion 
of the objective to promote "high levels" of enviromnental protection.21 

41. The TPP A Preamble reflects that a range of interests are intended to be 
promoted and protected by the agreement. The text of the Treaty Exception 
itself shows that New Zealand accords a high degree of significance to its 
Treaty of Waitangi obligations to Maori, tiu'ough the self-judging aspect to the 
exception and the agreement on tile interpretation of the Treaty of Waitangi in 
paragraph 2. This is relevant context that I have taken into account in my 
interpretation of the exception and in the framing of what New Zealand's TPPA 
partners can reasonably expect from New Zealand under the agreement. 

"nothing in this Agreement" 

42. The Treaty Exception is an exception to the whole of the TPP A. That is, it 
provides a basis on which New Zealand may defend a claim based on the breach 
of any other provision of the agreement. Tins is clear from the words "nothing 
in this Agreement" in paragraph 1 of the exception, and the placement of the 
exception in Chapter 29 alongside the other general exceptions to the 
agreement. 

"measure" 

43. The Treaty Exception applies to "measnres" timt are adopted by New Zealand, 
that is, positive acts to give effect to Maori interests. A "measnre" is defined in 
TPP A art 1.3 as including "any law, regulation, procednre, requirement, or 
practice". 

Application to measures that accord "more favourable treatment to Maori" 

"including in fulfilment ... " 

44. The scope of application of the Treaty Exception is indicated by the following 
words: 

20 TPPA, preamble. 
21 TPPA, preamble. 



... measures... to accord more favourable treatment to Maori in 
respect of matters covered by this Agreement, including in fulfilment 
of its obligations under the Treaty ofWaitangi. 

45. Although the exception is labelled "Treaty ofWaitangi", it potentially applies to 
any measure giving more favourable treatment to Maori whether required by the 
Treaty of Waitangi or not. This is clear from the ordinary meaning of 
"including ... ". For this reason, the value of the agreement on the interpretation 
of the Treaty ofWaitangi in paragraph 2 of the exception (discussed below) is 
perhaps lesser than may be thought, given that measures do not need to be 
justified by reference to the Crown's Treaty ofWaitangi obligations. 

46. Because of the proviso in paragraph 1 (also discussed below), any 
discrimination in favour of Maori that the Government seeks to bring within the 
exception will nonetheless need to have a legitimate policy rationale. In most 
cases, that rationale will likely be connected in some way to obligations under 
the Treaty ofWaitangi. 

"more favourable treatment" 

47. The term "more favourable" is a comparative expression, so the ordinary 
meaning of "more favourable treatment" is that it involves Maori being 
advantaged by a measure in some way as compared to someone else. It is 
unclear however who or what the appropriate comparator should be. The 
parties' experts agree on the existence of this uncertainty. In essence, there is a 
question whether the pln·ase means: 

47.1. more favourable treatment of Maori as compared to the putative TPPA 
claimant where both are in like circumstances; or 

47.2. more favourable treatment of Maori in a general sense. 

48. Both of these interpretations are arguable and I consider them in turn. 

More favourable treatment of Maori in like circui:nstances 

49. A possible explanation for the "more favourable treatment" wording relates to 
the nature of the obligations typically imposed by trade agreements on States, 
and the use of exceptions for Maori in New Zealand's prior trade agreements. 

50. The phrase "more favourable treatment" is the reverse of the phrase "less 
favourable treatment" which is commonly found in non-discrimination 
provisions in trade and investment agreements. Non-discrimination is one of the 
central organising tenets of international trade law. It is intended to promote 



access to, and ensure a level playing field for participants in, a given market. In 
relation to the World Trade Organization (WTO), for example, "[t]he 
elimination of discriminatory treatment in international trade relations is one of 
the core values ofthe multilateral trading system".22 The WTO is the umbrella 
organisation for global trade rules. 

51. In the WTO system, the principle is expressed in two ways, tluough the 
obligation of "national treatment", and the obligation of "most favoured nation" 
(MFN). National treatment requires persons from other State pmties to be 
treated no less favourably than nationals. MFN requires persons from other 
State parties to be treated no less favourably than persons from third countries. 
Bilateral and regional trade agreements expand on the commitments in the 
WTO agreements, and are based on the same general principles. 

52. Measures that discriminate in favour of Maori could potentially breach the 
national treatment obligation unless covered by an exception. New Zealmld 
included an exception expressly allowing more favourable treatment of Maori in 
the bilateral New Zealand - Singapore Closer Economic Pmtnership Agreement 
200 1,23 mId has included the exception in every trade agreement it has 
concluded since. The language used in these past agreements is substantially the 
same as the Treaty Exception in the TPP A. A more limited subject-specific 
exception was included in New Zealand's schedule to the 1994 WTO General 
Agreement on Trade in Services (GATS). 

53. However, the extent of the obligations that New Zealand has assumed under 
these agreements has changed. In the 2001 agreement with Singapore, the 
substantive obligations regarding investment are relatively modest (although 
they include among them the national treatment obligation24

), and the 
provisions on investor-State dispute settlement are limited and non-binding.25 

The Ministry of Foreign Affairs and Trade (MFAT) represents the agreement 
with Singapore as a trade agreement, with benefits for New Zealand's trade in 
goods and services?6 New Zealand has assumed more extensive obligations in 
subsequent agreements, particularly in relation to investment. Despite this 
change, the exception still refers to measures that accord Maori "more 
favourable treatment". 

54. The national treatment obligation is usually expressed to require no less 
favourable treatment of foreigners, or their goods or services, who are in "like" 
circumstances to nationals or their goods or services. 

55. In the TPPA, with respect to trade in goods (for example), the national 
treatment language of the WTO General Agreement on Tariffs and Trade 

22 Mitsuo Matsushita et al The World Trade Organization: Law, Practice, and Policy (3,d ed, Oxford 
University Press, 2015) 155. Attached as Exhibit #4. 
23 New Zealand - Singapore GEP, art 74. Attached as Exhibit #5. 
24 New Zealand- Singapore GEP, art 29. 
25 New Zealand - Singapore GEP, art 34. 
26 MFAT "Agreement highlights" at https:llwww.mfat.govt.nzien/trade/free-trade-agreements/free
trade-agreements-in-force/singapore/. Attached as Exhibit #6. 
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(GATT) is incorporated into Chapter 2 by cross reference?7 Article lIlA GATT 
relevantly provides: 

The products of the tenitolY of any contracting party imported into the 
territory of any other contracting party shall be accorded treatment no 
less favourable than that accorded to like products of national origin ... 
(emphasis added) 

56. In Chapter 9 on investment, the national treatment obligation relevantly 
'd 28 prOVl es: 

Each Party shall accord to investors of another Party treatment no less 
favourable than that it accords, in like circumstances, to its own 
investors .. . (emphasis added) 

57. Given the style of the language and the historic use of the Treaty Exception in 
New Zealand's trade agreements, it could be argued that the exception is a 
response to these non-discrimination obligations, and that it therefore deals with 
discrimination between Maori and TPP A claimants who are in like 
cirCllllstances, i.e., economic competitors. If adopted, this interpretation would 
limit the scope of application of the exception to laws and regulations 
concerning Maori in a nalTOW, commercial context. 

58. Professor Kelsey has also suggested that importing a likeness test is a possible 
interpretation on the basis it would maintain consistency with the non
discrimination obligations and reduce the risk of uncertainty.29 As explained, I 
agree this view is arguable. On the other hand, it is premised on the use of 
similar language in provisions that have different purposes. Terms used in 
affll'mative obligations do not necessarily have the same meaning as they have 
when used in exceptions, even if they are expressed in the same or similar 
language. This was recently re-affirmed in the WTO setting by the Appellate 
Body (which sits above first instance panels) in the US - Tuna case, where it 
noted that due accolllt must be taken of the more immediate context and 
flllction of each provision. 30 

59. Another factor suggesting that "more favourable treatment" should not be 
tethel'ed to meanings associated with non-discrimination obligations is that there 
is no single meaning of "like" treatment. Likeness for the purpose of non
discrimination obligations may properly be interpreted differently, depending 
on whether the discrimination at issue arises in the trade or investment context 

27 TPPA, mt 2.3. 
28 TPPA, mt 9.4. 
29 Sixth Kelsey Affidavit, 19 January 2016 at [24]-[27]. Professor Kelsey also refers to the alternative 
interpretation at [29]. 
30 Appellate Body report, United States - Measures Affecting the Importation, Marketing and Sale of 
Tuna and Tuna Products WTIDS381/ABIRW (20 November 2015) (US- Tuna) at [7.88}[7.89]. 
Attached as Exhibit #7. 



(and the particular wording used). This difference is illustrated by the TPPA 
itself, as the parties have agreed to a Drafters' Note setting out how "like 
circumstances" for the purpose of the national treatment and MFN obligations 
in the investment chapter should be interpreted.3

! The Note only applies to 
national treatment and MFN in the investment chapter. 

More favourable treatment of Maori generally 

60. The alternative and broader view is that there is no express limitation to Maori 
and TPP A claimants in like circumstances in the text of the Treaty Exception, 
and the context of the exception within the TPP A described earlier does not 
indicate that any such limitation should be implied. If New Zealand had 
intended to propose an exception that was limited to specific circmnstances, 
then it could have done so expressly. On this view, while the exception only 
applies to discriminatory treatment, all measures giving more favourable 
treatment to Maori would be covered. 

61. The argument for this second alternative is stronger given the V CL T' s emphasis 
on the text. That said, the lack of a direct comparator for assessing preferential 
treatment may prove challenging, in the sense that comparing like with unlike to 
determine whether a measure accords more favourable treatment will often not 
be straightforward. This difficulty could lead a tribunal to prefer the first 
interpretation, in order to malce the Treaty Exception more workable and less 
abstract. Indeed, a tribunal could decide that arguments for a broad 
interpretation of the exception according to whatever substantive obligation is at 
issue are really arguments for the exception to cover everything it needs to 
cover, rather than what it has been written to cover. 

62. I respectfully disagree with Dr Ridings that the comparison of more favourable 
treatment could relate to treatment of Maori only, or that the comparator could 
be any non-Maori (including New Zealanders).32 The tin'ust of the exception is 
to provide a basis on which New Zealand can lawfully act other than in full 
compliance with its obligations under the TPP A, hence the references to 
discrimination against "persons of the other Parties", and "more favourable 
treatment. .. in respect of matters covered by this Agreement", in its text. The 
non-compliance is to the disadvantage of a TPP A State or person from that 
State, and it is that disadvantage that would give rise to a claim and the possible 
need for reliance on an exception. 

63. In addition, if the purpose of the Treaty Exception was to cover all measures 
that provide Maori better treatment than Maori had received previously, then the 
way to achieve this would be to draft it to cover measures which are necessary 
to promote Maori interests. 

31 TPPA Drafters' Note on Interpretation of "In Like Circumstances" Under Article 9.4 (National 
Treatment) and Article 9.5 (Most-Favoured-Nation Treatment) (TPPA Drafters' Note on Like 
Circumstances), Exhibit V to Ridings Affidavit, 19 Janumy 2016. 
32 Ridings Affidavit, 19 January 2016 at [24.2]-[24.3] and [35]. 



"favourable" 

64. Much of the discussion in the cases dealing with non-discrimination obligations 
concerns the comparator (the meaning of "like" and similar terms, and whether 
policy distinctions can be taken into accolillt). Relatively little has been said 
about what "favourable" means. 

65. In one case, Pope & Talbot Inc v Canada, the triblUlal considered the 
expressions "no less favourable" and "no less favourable than the most 
favourable treatment" in the national treatment obligation in art 11 02 of the 
North American Free Trade Agreement (NAFTA). It concluded that there was 
no substantive difference between them, and that "no less favourable" referred 
to treatment that was "equivalent to, not better or worse than, the best treatment 
accorded to the comparator". 33 

66. The relevant tenns and context of the national treatment obligation in the 
NAFTA differ from those of the Treaty Exception, including because the 
different expressions are used in the NAFTA clause to apply to different levels 
of government. That said, the tribunal's approach was to apply the ordinalY 
meaning of "no less favourable" to both. 

67. The Oxford Dictionary defines "favourable" as "[a]dvantageous, convenient ... ; 
." 'f,,34 m ,avolU 0 '" . 

68. For treatment to be "more favourable" for the plUpose of the Treaty Exception, 
it needs to be better than that accorded to the putative TPPA claimant, or be 
more advantageous to Maori than the claimant. Measures that would be more 
favourable, in the ordinary sense of the word "favourable", would include 
dispensations and special benefits. Treatment that is only different, but does not 
confer any advantage, would not be more favourable. Measures that may reflect 
Maori interests but do not confer any better treatment on Maori would likewise 
not come within more favourable treatment. 

69. Dr Ridings has observed that "[t]reatment that was different between Maori and 
others, but not more favourable to Maori, would not need to engage the 
exception".35 Yet, such treatment could not engage the Treaty Exception. 
Whether an exception is needed to defend the treatment is all empirical question 
that has to be answered by considering first, what kinds of regulatOlY measures 
are required to protect Maori interests, and second, their potential inconsistency 
with the TPP A. This is discussed further in the allalysis of the case studies. 

70. Conversely, in a fact sheet concerning the legal and institutional aspects of the 
TPPA, MF AT explained, in relation to the Treaty Exception, that:36 

33 Pope & Talbot Inc v Government of Canada, Award on the Merits of Phase 2,10 April 2001 at [42]; 
attached as Exhibit DD to Ridings Affidavit, 19 January 2016. 
34 Lesley Brown (ed) The New Shorter Oxford English DictionOlY (Clarendon Press, 1993), Vol I, 924-
5. Attached as Exhibit #8. 
35 Ridings Affidavit, 19 January 2016, [24.4]. 
36 MF AT, "Trans Pacific Partnership - Legal and Institutional Fact Sheet". Attached as Exhibit #9. 



Key features of these chapters include an exception that recognises the 
importance of the Treaty ofWaitangi to New Zealand. Nothing in TPP 
will prevent the Crown from meeting its obligations to Maori. 
(emphasis added) 

71. The statement is repeated elsewhere in the fact sheet,J7 and in the National 
Interest Analysis prepal'ed by MF AT in a section dealing with cultural effects.38 

72. The difficulty with these statements is that the Treaty Exception is limited to 
measures that the Government deems necessary to accord more favourable 
treatment to Maori. The statements are too broad, because they suggest that any 
measure adopted by the Government to give effect to its obligations to Maori 
would be covered by the exception - the exception does not allow for all such 
measures, only those that accord to Maori more favourable treatment. Either the 
statements reflect a misunderstanding of the scope of the Treaty Exception, or 
they reflect an understanding of the Treaty of Waitangi to the effect that the 
only measures which are required by the Treaty are those that accord Maori 
more favourable treatment. Again, I return to this issue in the analysis of the 
case studies. 

"to Maori" 

73. The ordinary meaning of "Maori" is that it encompasses the singular (individual 
person 01' group), plural, and Maori as a people. On this basis, a measure could 
be adopted to favour a paliicular hapu, for example, and still be a measure that 
accords more favourable treatment "to Maori". This is reinforced by the context 
of the Treaty Exception, through the specific reference to the Crown's 
obligations under the Treaty of Waitangi. Those obligations exist at hapu, iwi, 
and national levels. 

74. As a general matter, non-Maori may benefit from measures adopted to protect 
Maori interests, especially if the measures are adopted at the national level and 
are also in the general public interest. Whether a given measure falls within the 
Treaty Exception should depend on whether the Government has deemed it 
necessary to accord the more favourable treatment to Maori, as a specific group, 
either in fulfilment of its obligations under the Treaty of Waitangi or for some 
other bonafide reason. If the measure has many objectives, only one of which is 
to protect Maori interests, then the measure may not fall within the scope of the 
exception (because the Maori interest is subsumed into a general one), and may 
not satisfY the proviso or chapeau test. 

75. It may be difficult to draw the line in relation to a measure that has other 
objectives, in addition to protecting Maori interests, and this difficulty is 

37 At page 2. 
38 National Interest Analysis, copy distributed by the Crown by Memorandum dated 27 JanuaIY 2016, 
at [7.3.1]. 



recognised by the parties' experts. 39 In principle though, it would not be 
workable for the exception to be read as applying to measures that give 
preferential treatment "to Maori" and no one else. This is because Maori are 
part of New Zealand society, many Maori interests are shared in common with 
those of non-Maori (so non-Maori policy objectives may also be in play), and in 
some cases, Maori interests may only practically be able to be pursued tln'ough 
the adoption of measures of general application. Interpreting an intemational 
treaty in a way that deprives it of meaning would be contrary to the principles of 
good faith and efJet utile or effectiveness in treaty interpretation. Thus, the fact 
that a measure might also serve another purpose should not be determinative. It 
may give rise to suspicions about whether New Zealand is acting in good faith, 
and this could be examined by a tribunal as part of its review of the measure. 

76. In Professor Kelsey's opinion, every policy decision that New Zealand makes 
arguably includes some element of compliance with the Treaty of Waitangi (and 
it follows that the exception could not possibly cover all these decisions).4o I 
wonder whether this is accurate - celiainly policy decisions should be 
consistent with the Treaty, but I doubt that all policies include compliance with 
the Crown's Treaty obligations as an objective. The Treaty Exception is 
concemed with measures that are necessary to favour Maori, that is, measures 
that are required, or must be taken, to fulfil a legitimate policy purpose 
concerning Maori. 

Measures "it [New Zealand] deems necessary" 

77. Both experts for the patiies agree that the Treaty Exception is partly self
judging (although there is some difference in opinion between them about the 
extent to which it is self-judging).41 I also agree that the exception is partly self
judging. This is because whether a measure is necessary to accord more 
favourable treatment to Maori is a matter determined by New Zealand. As a 
result, New Zealand is not subj ect to the often onerous "necessity test" that 
might otherwise be imposed tln'ough the use of the word "necessary" in the 
exception. In WTO -and investment law, the necessity test involves an ends
means analysis that requires consideration of factors such as the trade or 
investment restrictiveness of the measure compared with the restrictiveness of 
reasonably available altematives.42 

78. Different positions have been taken by states, adjudicators and commentators 
about the effect of self-judging exceptions. For example, some States take the 
view that the effect of making an exception self-judging is to insulate the 
exercise of the rights under the exception fi'om review by dispute settlement 

39 See discussion in Seventh Kelsey Affidavit, 3 February 2016 at [34]. 
40 Seventh Kelsey Affidavit, 3 February 2016 at [36]-[37]. 
41 See Ridings Affidavit, 2 February 2016, [11.1]. 
42 See e.g. Appellate Body report, European Communities - Measures Prohibiting the Importation and 
Marireting a/Seal Products WTIDS400/ABIR (22 May 2014) (EU - Seal Products) at [5.169] and the 
decisions cited therein. Exhibit P to Ridings Affidavit, 19 JanualY 2016. 



tribunals. 43 The better view, shared by other States,44 as well as the few 
investment tribunals that have considered the question,45 is that the exercise of a 
self-judging exception remains subject to review at least with respect to whether 
the State has invoked it in good faith and in relation to a relevant subject matter. 

79. A limited fonu of review for good faith under the Treaty Exception may see 
New Zealand having to provide reasons for a given measure adopted to accord 
more favourable treatment to Maori to demonstrate the link between the 
measure and the favourable treatment (but not the "necessity" of the measure 
for that purpose, as understood in international law), and possibly an absence of 
dishonesty or unfuimess in its conduct. New Zealand would also need to 
demonstrate that the measure falls within the scope of the exception, i.e. that it 
accords more favourable treatment to Maori. 

80. The principle of good faith is expressed in more concrete terms in the proviso at 
the beginning of the Treaty Exception, which is discussed next. Compliance 
with the proviso is not self-judging and is instead reviewable by a dispute 
settlement tribunal. . 

Proviso for "arbitrary or unjustified discrimination" or "disguised restriction" 

General approach to interpretation of the proviso or "chapeau" text 

81. Paragraph I of the Treaty Exception is subject to a proviso or chapeau. The 
proviso reads as follows: 

Provided that such measures are not used as a means of arbitrary or 
1m justified discrimination against persons of tlle other Parties or as a 
disgllised restTiction on trade in goods, trade in services and 
investment, ... 

82. The general language of the proviso is similar to and was likely lifted from the 
intToductOlY paragraph to the general exceptions provisions in art XX of the 
GAIT and art XIV of the GATS. This supports my perception that the template 
for the Treaty Exception was drafted primarily with trade obligations in mind. 
In both the GATT and GATS, the introductOlY paragraph is commonly lmown 
as the chapeau (i.e. hat). 

43 See Roger Paul Alford "The Self-Judging WTO Security Exception" (2011) Utah LR 697 at 701. 
Exhibit S to Sixth Kelsey Affidavit, 19 January 2016. 
44 Relevant state practice is discussed in Stephan Schill and Robyn Briese '''If the State Considers': 
Self-Judging Clauses in lntel11ational Disputes Settlement" (2009) 13 Max Planck UNYB 61 (Schill I 
Briese "lfthe State Considers") at 96-118. Attached as Exhibit #10. 
45 For example, LG&E Energy Corp v Argentine Republic lCSID Case No. ARB/02/1, Decision on 
Liability, 3 October 2006 at [207]-[214]; discussed in Schill I Briese "lfthe State Considers" at 110-
113. 



83. Given the similarities in language, function and stlUcture, WTO jurisplUdence 
on the chapeau provides helpful insights into the proper interpretation of the 
proviso in the Treaty Exception. 

84. Dr Ridings has discussed interpretations of "arbitrary", "arbitrmy 
discrimination" and similar terms by the Intemational Court of Justice and 
investment treaty tribunals.46 Professor Kelsey has discussed the interpretation 
of the key phrases as they have been used elsewhere in the WTO IUles and 
investor-State arbitration.47 I agree with their summaries of those authorities. I 
have focussed on the WTO jurisprudence on the chapeau as I believe it is the 
most directly relevant to the interpretation of the Treaty Exception. I am not 
convinced however that interpretations of "arbitrmy" made in the different 
context of substantive obligations would be applied to the proviso. Nor mn I 
convinced that the proviso would be interpreted differently depending on the 
nature of the legal proceedings (investor-State or State-State).48 

The WTO chapeau 

85. The GATT mi XX chapeau reads: 

Subject to the requirement that such measures are not applied in a 
mauner which would constitute a means of arbitrmy or unjustifiable 
discrimination between countries where the smne conditions prevail, or 
a disguised restriction on intemational trade, nothing in this Agreement 
shall be construed to prevent the adoption or enforcement by any 
contracting party of measures: ... 

86. The chapeau is then followed by several sub-paragraphs listing various different 
policy grounds on which ostensible departures from GATT / GATS obligations 
may be justified. For example, the GATT exception covers measures that are 
"necessmy to protect public morals" (sub-paragraph (a» and measures "relating 
to the conservation of exhaustible natural resources" (sub-paragraph (g». 

87. The WTO Appellate Body has explained that, in relation to GATT mt XX, the 
purpose of the chapeau is "to maintain a balance between a Member's right to 
invoke the exceptions ... of Article XX and the substantive rights of the other 
Members under the various other provisions of the GATT 1994".49 It 
encourages States invoking exceptions to have due regard to the rights of others 
consistent with the intemational law principles regm'ding good faith and abuse 

46 Ridings Affidavit, 19 January 2016 at [36]. 
47 Sixth Kelsey Affidavit, 19 January 2016 at [45]-[46]; Seventh Kelsey Affidavit, 3 February 2016 at 
[44]-[45], [47]. 
"Contrast Seventh Kelsey Affidavit, 3 February 2016 at [42]. Compare Second Ridings Affidavit, 2 
February 2016 at [22]. 
49 Appellate Body report, EU - Seal Products at [5.132]. 



of rights. The respondent State seeking to justify a measure has the burden to 
demonstrate that it satisfies the requirements of the chapeau. 50 

Differences between the WTO chapeau and the Treaty Exception proviso 

88. There are some differences between the language used in the WTO chapeau and 
the proviso in the Treaty Exception. 

89. The chapeau refers to measures not being "applied" as a means of 
discrimination. This is understood to require an assessment of the manner by 
which States implement their policies, including the process for developing 
policies, and the design and structure of regulatOly measures and the process 
adopted to give effect to them. 

90. In the Treaty Exception, measures must not be "used" as a "means" of 
discrimination. This could suggest the focus of the enquiry is more directly on 
whether the intent is to discriminate or restrict trade or investment. Analysis of 
intent would likely consider similar factors to those analysed under the WTO 
chapeau to assess the application of a measure, relating for example to its 
design, and whether due process was followed. 

91. The WTO chapeau refers to measures that constitute "unjustifiable" 
discrimination, whereas the proviso to the Treaty Exception refers to 
"unjustified" discrimination. I do not perceive that there is a great deal in the 
difference;51 an unjustifiable measure cannot be justified, while an unjustified 
measure is one that has not been or is not justified. Dr Ridings has suggested 
that "unjustified" supports the self-judging aspect of the Treaty Exception.52 In 
my view it relates to whether New Zealand has given a reasoned justification 
for its adoption of a measure. 

92. Another difference between the WTO version of the chapeau and the proviso in 
the Treaty Exception in the TPP A is that the latter does not refer to "where the 
same conditions prevail". Under the WTO rules, the existence of discrimination 
between countries where the same conditions prevail is strong evidence of 
"arbitrmy or unjustifiable discrimination". 53 In the Treaty Exception, the 
reference is to discrimination "against persons of the other Parties". The 
difference in language may reflect the special status Maori have; that is, similar 
conditions may not prevail, because Maori will not necessarily be subject to the 
same regulatory conditions as others in light of the Treaty of Waitangi. On the 
other hand, the WTO language confines the assessment of discrimination to 
limited circumstances, and a broader inquiry under the Treaty Exception is 
possible. 

50 Appellate Body report, United States - Standards for Reformulated and Conventional Gasoline (US 
- Gasoline), pp 22-23. Exhibit F to Ridings Affidavit, 19 January 2016. 
51 Contrast Seventh Kelsey Affidavit, 3 February 2016 at [48]. 
52 Second Ridings Affidavit, 2 Febru31y 2016 at [19]. 
53 Appellate Body report, US - Tuna at [7301]. 



93. I have some reservations about Dr Ridings' conclusion that a tribunal will likely 
take into account the treatment accorded to persons of other TPP A parties, as 
required by the proviso, as well as to Maori and non-Maori, to determine 
whether the discrimination is arbitraty.54 This makes sense when similar 
conditions prevail between all groups. It is more difficult though when non
Maori also receive favourable treatment lmder a measure that nonetheless has, 
as an objective, the fulfilment of the Crown's obligations under the Treaty of 
Waitangi. 

Existence of" arbitrary or unjustified discrimination" or a "disguised restriction" 

94. The proviso requires that a given measure not be used as a means of arbitrary or 
lmjustified discrimination or as a disguised restriction. In US - Tuna, the WTO 
Appellate Body summarised its approach to the meaning of arbitrary or 
llljustifiable discrimination. It held (following its earlier decisions) that:55 

94.1. one of the most important factors is whether the discrimination can be 
reconciled with, or is rationally related to, the policy objective with 
respect to which the measure at issue has been provisionally justified 
under one of the sub-paragraphs of GATT art XX; and 

94.2. depending on the nature of the measure, and the circumstatlCes of the 
case, other factors could also be relevant to the overall assessment. 

95. Similat· considerations are relevant to the interpretation of "disguised 
restriction" in the chapeau. The Appellate Body has confumed that the phrase is 
not solely concerned with a lack of transparency, but with the illegitimate use of 
the exceptions. 56 

96. The Treaty Exception deals with measures that accord more favourable 
treatment to Maori compared to a TPP A claimant. That is, essentially a form of 
discriminatOlY treatment. For the exception to apply, it must be shown that the 
discrimination is not arbitraty or llljustified. One of the difficulties in applying 
the Appellate Body's reasouing directly to the proviso in the Treaty Exception 
is that the exception does not reveal a true policy objective, in the sense that 
according more favourable treatment to Maori is not, in and of itself, a policy 
objective. Fulfilment of the Crown's obligations lllderthe Treaty ofWaitangi is 
of course a legitimate policy objective covered by the exception, but as 
explained earlier, the exception potentially applies to any measure that accords 
more favourable treatment to Maori and not just those required by the Treaty. 

54 Ridings Affidavit, 19 January 2016 at [39.4]-[39.5]. Also Seventh Kelsey Affidavit, 3 February 2016 
at [49]. 
55 Appellate Body report, US - Tuna at [7.92]-[7.93] and [7.316]. 
56 Appellate Body report, US - Gasoline, p 25. 



97. Even so, there must be some legitimate policy rationale for a discriminatory 
measure, or it would be difficult - if not impossible - to argue that the 
discrimination is not arbitrary and unjustified or a disguised restriction. 

98. In sum, the fundamental point of the proviso is to ensure that the measure at 
issue gives effect to a legitimate policy. It serves as a mechanism to ensure that 
an otherwise self-judging exception is not misused, contrary to the international 
law obligation against abuse of rights. While the New Zealand Govermnent may 
detelmine that its policy requires more favourable treatment of Maori, an 
international tribunal constituted under the TPP A may consider a range of 
factors to assess whether a given measure is related to and justified by that 
policy. The burden is on the Govermuent to show that the requirements of the 
proviso are met. If the policy objective is not to fulfil an obligation under the 
Treaty of Waitangi, the Govemment will also need to show it is nonetheless a 
proper one. 

99. In my opinion the burden on New Zealand to meet the requirements of the 
proviso in relation to legitimate policies adopted in good faith would not be as 
onerous or difficult as suggested by Professor Kelsey. 57 My reasons for this 
conclusion are: 

99.1. although the concept of discrimination has been interpreted widely in 
WTO and investor-State cases to cover a wide range of State conduct, in 
the context of the proviso, it is more likely to be interpreted in a way that 
is similar to the way it has been interpreted under the WTO chapeau for 
the reasons given; 

99.2. the chapeau meaning of arbitrary and unjustifiable discrinlination is 
primarily concerned with ascertaining whether there is a rational 
relationship between a measure and the policy objective that is recognised 
by the exception - discrimination is not arbitrary and unjustified if there is 
a good reason for it; 

99.3. the purpose of the Treaty Exception is to allow measures that accord 
Maori more favourable treatment, including in fulfilment of the Crown's 
Treaty of Waitangi obligations. In this way, it is inherently intended to 
allow discrimination to achieve a policy objective. Although many 
defences under the WTO exceptions have failed, 58 including because they 
failed the chapeau test, this inherent acceptance of discriminatory 
measures distinguishes the Treaty Exception from the nature of the policy 
objectives listed in the WTO exceptions. To exclude measures from the 
cover of the Treaty Exception because they deliberately discriminate in 
favour of Maori would deprive the exception of its purpose and result in 
an ineffective interpretation of it; 

99.4. different treatment of Maori across New Zealand that results in different 
effects on TPP A parties depending on where they are located should not 

57 Seventh Kelsey Affidavit, 3 Februaly 2016 at [48]. 
58 See Sixth Kelsey Affidavit, 19 JanualY 2016 at [38] and Second Ridings Affidavit, 2 Februmy 2016 
at [41]. 
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automatically lead to a finding of arbitralY discrimination, because the 
Treaty Exception does not require exactly the Sallie treatment of all Maori; 

99.5. some policy flexibility is intended. This is evident fi'om the self-judging 
aspect of the exception and the open-ended nature of the objective to 
accord Maori more favourable treatment. 

The agreement on the interpretation of the Treaty of Waitangi in paragraph 2 

Paragraph 2 is ambiguous 

100. Paragraph 2 of the Treaty Exception sets out the TPPA paliies' agreement 
regarding the interpretation of the Treaty of Waitangi and the role of dispute 
settlement in relation to the exception. It provides: 

The Paliies agree that the interpretation of the Treaty of Waitangi ... 
shall not be subject to the dispute settlement provisions of this 
Agreement. Chapter 28 (Dispute Settlement) shall otherwise apply to 
this Article. A panel established under Article 28.7 (Establishment of a 
Panel) may be requested to determine only whether any measure 
referred to in paragraph 1 is inconsistent with a Party's rights under 
this Agreement. 

101. The text of paragraph 2 suggests that tlle interpretation of the Treaty of 
Waitangi is not subject to dispute settlement proceedings under the TPPA, but 
its exact application is allibiguous. Dr Ridings has acknowledged that there is 
some ambiguity with the paragraph. 59 

102. The following issues arise: 

102.1. whether investor-State tribunals are bound by the first sentence; 

102.2. whether the second alld third sentences operate to preclude an investor
State tribunal fi'om determining whether a measure referred to in 
paragraph 1 is inconsistent with an investor's rights under the TPP A .. 

Whether investor-State tribunals are bound by the first sentence 

103. The appal'ent purpose of the first sentence is to confine the subject matter 
julisdiction of dispute settlement tribunals. Their role with respect to the Treaty 
Exception is limited to determining that a measure falls within its scope of 
application, and that the measure has been adopted in good faith, in paliicular in 
accordance with the requirements of the proviso. 

59 Ridings Affidavit, 19 January 2016 at [48]. 
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104. I accept Dr Ridings' explanation that, in the ordinary sense, the "dispute 
settlement provisions" of the TPP A include the investor-State dispute settlement 
provisions in Section B of Chapter 9.60 However, the ambiguity about the 
application of the first sentence to investor-State dispute settlement arises 
because "dispute settlement" is referred to generally in that sentence, but only 
State-State dispute settlement is referred to in the second and third sentences. 

105. So what is clear is that, at least in relation to State-State dispute settlement, a 
panel would have no mandate to second guess (for example) whether the 
Crown's assessment of its obligations to Maori in terms of the Treaty of 
Waitangi was legally correct. 

106. If paragraph 2 is read disjunctively, so that the first sentence is disconnected 
fi'om the rest of paragraph 2, the same limitation would apply to investor-State 
dispute settlement. The importance of the Crown's responsibilities under the 
Treaty of Waitangi, which is reflected in the Treaty Exception, suppOlis this 
meaning. Yet it remains an open question, because the word "otherwise" also 
suggests that the first and second sentences should be read together, and the 
latter only applies to State-State tribunals. 

Whether the second and third sentences have a preclusive effect 

107. It is possible to read paragraph 2 in a way that would preclude an investor-State 
tribunal from considering the application of the Treaty Exception. This is 
because the second and third sentences confilm that a State-State tribunal may 
do so (subject to the qualification in the first sentence), but they do not refer to 
investor-State triblmals. 

108. I agree with Dr Ridings that a reasonable interpretation of paragraph 2 does not 
lead to this interpretation, given the reference to "investment" in paragraph 1.61 

In addition, the third sentence confines the role of panels, tln'ough the word 
"only". No linIitation is expressly placed on investor-State triblmals. I note that 
the general practice of investor-State tribunals is that they do not read 
limitations into their jurisdiction lightly. 

109. Dr Ridings has laid out a reasoned argument as to why an investor-State 
tribunal should be bound by paragraph 2.62 Such an exercise shonld not be 
necessary, because with careful drafting the ambiguity could easily have been 
avoided. The second and third sentences simply needed to refer to the 
equivalent investor-State dispute settlement provisions in Section B of 
Chapter 9. For example, in an annex (9-H) to the investment chapter, recourse 
to dispute settlement for claims relating to New Zealand's foreign investment 
screening regime is precluded in the following telms: 

4. A decision under New Zealand's Overseas Investment Act 
2005 to grant consent, or to decline to grant consent, to an 

60 Ridings Affidavit, 19 January 2016 at [46]. 
61 Ridings Affidavit, 19 January 2016 at [48]. 
62 Ridings Affidavit, 19 January 2016 at [46]-[49]: Second Ridings Affidavit, 2 February 2016 at [23]. 
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overseas investment transaction that requires prior consent 
under that Act shall not be subject to the dispute settlement 

. provisions under Section B (Investor-State Dispute Settlement) 
or Chapter 28 (Dispute Settlement). (emphasis added) 

110. I agree with Professor Kelsey that the original use of the exception for Maori in 
the New Zealand-Singapore agreement may explain this anomaly.63 I recall that 
there is no binding investor-State dispute settlement under the agreement with 
Singapore. The same template has been used again despite the changing scope 
and nature of New Zealand's subsequent trade and investment agreements. 

P"eparatory work 

111. Because aspects of the Treaty Exception are unclear or ambiguous, according to 
VCLT art 32, the preparatOlY work of the TPPA conld be referred to in order to 
elucidate its ordinary meaning, or special meaning if one was intended, or to 
confilID an interpretation developed under art 31. "Preparatory work" means the 
travaux preparatoires, or the documentary records of the treaty negotiations 
(rather than intemal working papers of govermnent negotiators). 

112. The travaux preparatoires for the TPPA are not publically available at present. 
There is some uncertainty about whether the terms of the confidentiality 
agreement between the TPPA parties would allow New Zealand to rely on the 
travaux if required for dispute settlement proceedings in the initial period of the 
TPP A entering into force. I do not have access to the agreement and cannot 
comment on that aspect of it. 

113. In any case, given the confidential natnre, manner and subject of the 
negotiations, it would be unusual for the travaux to be in a form, such as an 
explanatOlY report or record of proceedings, to be of much assistance.64 Because 
the Treaty Exception follows the same general template that New Zealand has 
used in its past agreements, it also seems unlikely that the text was negotiated, 
i.e., it is unlikely that different versions of a draft exception were circulated 
amongst the TPP A patiies with explanations for variations (although the Crown 
could at least confirm this). By way of comparison, in the Pope & Talbot case, 
the tribunal explained that different drafts of the fair and equitable treatment 
provision may have influenced its interpretation of the final version in the 
NAFTA. The tribunal also criticised Canada for failing to provide them in a 
timelymmmer.65 

114. The lack of access provided to the claimants to the working papers of the New 
Zealand Government appears to have been contentious between the patiies. I 

63 Seventh Kelsey Affidavit, 3 February 2016, at [57]. 
64 As noted, in the context of bilateral investment treaty negotiations and the North American Free 
Trade Agreement (NAFTA), in McLachlan "Investment Treaties" at 372. 
65 Pope & Talbot Inc v Government a/Canada, Award in Respect of Damages, 31 May 2002 (Pope & 
Talbot v Canada (Damages» at [39]. Attached as Exhibit #11. 
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have read the papers released to Professor Kelsey under the Official Information 
Act 66 I did not find them useful on the key issues relevant to the interpretation 
of the Treaty Exception. The full papers mayor may not help to explain, for 
present purposes, why the exception was drafted the way it is, and what New 
Zealand hoped to achieve by it. However, I do not think they would be given 
much (if mlY) weight by ffil international tribunal.67 

DISPUTE SETTLEMENT PROCEDURES 

115. The basic difference between investor-State ffild State-State dispute resolution is 
that in the former, the claimffilt is ffil investor relying on rights in Chapter 9 of 
the TPP A, whereas in State-State proceedings, the claimffilt is another TIP A 
State, ffild that State is not limited to claims based on Chapter 9. Apart from this, 
there me also some differences in the procedures for each type of claim. 

116. The claimmlts' concerns with the TPPA's dispute settlement procedures are a 
pmiicular expression of a more general concern about the validity of regulatory 
matters being determined by ad hoc international tribunals. 68 In this section, I 
discuss specific issues that have been raised by the claimffilts relating to how the 
dispute settlement procedures could impact on the effectiveness of the Treaty 
Exception. Those issues include the extent to which Maori may pmiicipate or 
provide relevffilt expertise to ensure that a Maori perspective is before the 
tribunal, oversight of tribunals, and the possible impact of costs and remedies on 
the Crown's willingness to regulate to uphold the Treaty ofWaitangi. 

117. The investor-State and State-State procedures under the TPP A me described in 
detail throughout the parties' expert evidence. It does not appem that the content 
of the law in this mea is a matter of significant disagreement between the 
paliies, as opposed to its value. The purpose of this section is to fill in gaps or 
elaborate on the relevant laws relating to the claimants' concerns, ffild state my 
opinion on them. 

Overview 

Investor-State dispute settlement 

118. The TPPA provides for the resolution of claims by TPPA investors whose 
investments m'e protected by the provisions of Chapter 9. This includes rights to 
sue for breaches of celiain investment agreements ffild authorisations: Through a 

66 See Ridings Affidavit, 19 Januaty 2016, Exhibit J. 
67 In Pope & Talbot v Canada (Damages) the tribunal did not find helpful submissions and other 
documents of the state palties to the NAFTA that were not proper travaux pl"liparatoires: pat'as [26]
[36]. 
68 See e.g. Chief Justice French "Investor-State Dispute Settlement - A Cut Above the Courts?" (2014), 
Exhibit X to Sixth Kelsey Affidavit, 19 January 2016. . 
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side letter, the investor-State dispute settlement provisions do not apply as 
between New Zealand and Australia.69 

119. If a claim cannot be resolved by consultation and negotiation, then it may be 
referred to binding arbitration (Section B of Chapter 9). The arbitration may be 
conducted, at the investor's election, under one the following rules:7o 

119.1. the aJ:bitration rules of the Intemational Centre for the Settlement of 
Investment Disputes (ICSID) and the 1965 ICSID Convention. Two 
TPPA States, Mexico and Viet Nam, are not contracting parties to the 
ICSID Convention so this option is not available to their investors; 

119.2. the ICSID Additional Facility, if either the respondent State or the 
State of the investor (but not both) is a party to the ICSID Convention; 

119.3. the arbitration rules of the United Nations Commission on Intemational 
Trade Law (UNCITRAL); or 

119.4. any other arbitration rules if the parties agree. 

120. Arbitration under the ICSID Convention and rules is govemed solely by those 
instruments. Arbitration under the other methods is govemed by the chosen 
rules as well as the national law of the seat (or legal place) of the proceedings. 
This difference impacts on what kind review of the tribunal's award is available 
once the proceedings have come to an end. The TPP A also sets out various 
supplementalY rules for the proceedings, for example, relating to transparency. 

121. ICSID arbitrations are usually conducted in Washington DC, which is where the 
ICSID is based. In other arbitrations, unless the paJiies agree on a place 
themselves, the tribunal decides the matter. 

State-State dispute settlement 

122. The TPPA has its own self-contained rules for State-State dispute settlement in 
Chapter 28. Consequently, the procedmal provisions within the TPPA are more 
detailed than those for investor-State proceedings. The State-State provisions 
are modelled on those for State-State disputes in the WTO dispute settlement 
system. As in the WTO system, the TPPA provisions for the resolution of State
State disputes have a very strong emphasis on settlement through consultations, 
where the aim is to reach a "mutually satisfactory resolution of the matter".7l It 
is relatively rare for States to pmsue claims over investment (as opposed to 
trade) related matters. 

6, Exhibit JJ to Ridings Affidavit, 19 January 2016. 
70 TPPA art 9.19.4. 
71 TPPA, art 28.5.6. 
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Maori participation in proceedings through wdtten submissions 

Investor-State 

123. Professor Kelsey has stated in her evidence that Maori would have no right to 
pmticipate in investor-State proceedings brought against New Zealand.72 This is 
undoubtedly correct. The claim would be defended by the Govemment 
representing New Zealand. The TPP A follows the standard model for 
investment treaties which is to confer rights of standing on investors who are 
the immediate beneficim'ies of their telms but not other non-state actors. 

124. Both patties' experts have explained that Maori could apply to the tribunal for 
permission to make submissions explaining a Maori perspective on the issues in 
dispute. Ifpelmission is granted, the Maori participants would have status as 
amicus curiae.73 I note that this is a limited status which allows the amicus 
curiae to make written submissions; it does not provide access to the written file 
(such access would be limited to what is already available publically), and it 
does not confer the right to speak at the oral hearing. 

125. While the admission of amicus is at the discretion of triblmals, in practice, 
tribmmls do grant permission to applicants who may have something relevant to 
offer and the threshold is not difficult to meet. Where several applicants share 
similar interests in a given case, the tribunal may ask them to consolidate their 
efforts and file a single submission to reduce the burden on it and the parties. 

126. The issue with amicus curiae participation is not really about the right (or lack 
of) to participate, but the effectiveness of participation. The lack of access to the 
file can make it difficult for submitters to fiJlly prepare their submissions, and 
the inability to appear at the oral hearing means their ideas at'e not able to be 
fully tested or discussed before the tribunal. 

127. In some cases, it appears that tribunals have found factual information provided 
by amicus curiae useful. For example, the NAFTA tribunal's award in Glamis 
Gold v United States includes references to information provided by the 
Quechan Nation regarding the sacred sites that were protected by the 
environmental measure at issue in the dispute (although it is not clear from the 
award if that information was provided directly via the amicus submissions or 
by the parties in their submissions). The QueChatl Nation is a Native American 
tribe with ancestral lands at'ound California and Arizona. 

128. There is little evidence that amici curiae have had any influence on the legal 
reasoning of tribunals to date. In the Glamis Gold proceedings, the Quechan 
submission at'gued that art 31(3) VCLT mandated international law norms on 
the protection of indigenous rights to be talcen into account in the interpretation 
of the relevant NAFTA provisions. The submission noted that the claimant 
investor had not addressed this issue in its written pleadings, and that the United 
States had only done so inadequately in its response?4 The Quechan argument 

72 Sixth Kelsey Affidavit, 19 January 2016 at [19]. 
73 TPPA. art 9.22.3. 
74 Quechan Indian Nation "Non Party Supplemental Submission - Gial11is Gold Ltd v United States of 
America", 16 October 2006 at 1 and 8. Attached as Exhibit #12. 



was not addressed in the award (which dismissed the claim). The tribunal 
remarked: 75 

... inasmuch as the State Parties to the NAFT A have agreed to allow 
amicus filings in celtain circumstances, it is the Tribunal's view that it 
should address those filings explicitly in its Award to the degree that 
they bear on decisions that must be taleen. In this case, the Tribunal 
appreciates the thoughtful submissions made by a varied group of 
interested non-parties who, in all circumstances, acted with the utmost 
respect for the proceedings and Parties. Given the Tribunal's holdings, 
however, the Tribunal does not reach the particular issues addressed by 
these submissions. 

129. In some disputes, it is possible that State respondents may have been reluctant 
to embrace arguments presented in amicus submissions so as not to appear 
'anti-investor'. In a case where New Zealand has invoked the Treaty Exception, 
its arguments would probably align closely with any submissions Maori make 
in the proceedings. For this reason, Maori submissions could be more influential 
than is the norm for amicus palticipants, but this is speculation given the 
absence of influence to date. 

130. Non-ICSID awards can be judicially reviewed in accordance with the law of the 
seat and place of enforcement. If judicial proceedings were held in New 
Zealand under the Arbitration Act 1996 (see below), interested Maori could 
apply to the court to paliicipate as an intervener in those proceedings.76 

State-State 

131. There is similar provision for non-paliy participation in State-State disputes. 
Although not formally termed "amicus curiae", the rules of procedure will 
(when written) authorise panels to receive written snbmissions from non
goven1l11ental entities.77 

Maori participation in proceedings as experts or witnesses; tribunal expertise 

Investor-State 

132. It would be more constructive for Maori to participate as part of the defence. As 
the respondent, New Zealand would be entitled to call its own witnesses and 
expelis in its defence of any claim. In any case where the Treaty Exception is 

75 Glamis Gold Ltd v United States of America, Award, 8 June 2009 (Glomis Goldv US) at [8]. 
Attached as Exhibit #13. 
76 For example, the Arbitrators' and Mediators' Institute of New Zealand participated as a third party 
intervener in Carr v Cook Gallaway Allan [2014]1 NZLR 792. Attached as Exhibit#14. 
77 TPPA, art 28.13(e). 
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invoked, it would be in New Zealand's best interests to call Maori witnesses and 
experts who could support its defence. There would always be a risk that a 
tribunal comprising a majority (at least) of non-New Zealanders would have 
difficulty understanding the local context; appointing witnesses and experts 
would help to address that risk. 

133. In UNCITRAL proceedings, tribunals are conferred express authority to appoint 
their own expe1is.78 Some ICSID tribunals have intelpreted their procedural 
discretion broadly and also appointed expelis. This is another potential route by 
which expe1iise could be provided to a tribunal. The TPP A itself only authorises 
the tribunal to appoint expelis in relation to scientific matters.79 

134. New Zealand would be entitled to appoint one of the three tribunal members,8o 
and could seek to appoint a person with appropriate expertise and sensitivity to 
cultural matters. 

State-State 

135. Likewise, in State-State proceedings, New Zealand would be entitled to call its 
own witnesses and experts. It would be prudent for New Zealand to call Maori 
witnesses and experts in support of its defence in any case where the Treaty 
Exception is invoked. The panel could also appoint its own expert, provided the 
disputing paIiies agree.S1 

. 

136. New Zealand would be entitled to appoint one of three paIlellists. The rules 
require disputing paIiies to endeavour to select panellists with expertise or 
experience relevant to the subject matter of the dispute.s2 

Appeals and review of awards 

Investor-State 

137. There is presently a lack of robust oversight of the decisions of investor-State 
tribunals. The general concern with this is that errant decisions can go 
unchecked. The immediate issue in this inquuy is that an investor-State tribunal 
may not accept that the Treaty Exception is properly invoked, raising the 
question of what, if any, recourse New Zealand would have agaulst tiIe aWaI'd 
whether in New Zealand courts or elsewhere. 

138. The TPP A paIiies have agreed to consider incorporating an appeals facility for 
arbitral awards made under the agreement if one is created,83 but have not taken 
any steps towards creating such a facility themselves. 

78 UNCITRAL Arbitration Rules, art 29. 
79 TPPA, art 9.27. 
80 TPP A, art 9.22. 
81 TPPA, art 28.15. 
82 TPPA, arts 28.9.2(a) and 28.9.4. 



139. The parties' experts have made various comments about the availability of 
review and the inability to appeal awards. A clear distinction needs to be drawn 
between ICSID and non-ICSID arbitrations. It also needs to be remembered that 
in any dispute, the method of dispute resolution (ICSID / non-ICSID) is chosen 
by the investor (as claimant). In effect the investor therefore determines the 
nature and scope of any possible review ofthe award. 

140. The majority of cases so far have been conducted under the ICSID rules. As set 
out below, some form of review of a tribunal's consideration of the Treaty 
Exception would be available in relation to both ICSID and non-ICSID awards, 
although this does not include appeals in the usual sense. 

I CSID arbitrations 

141. In ICSID arbitrations, awards are aunullable on the limited grounds discussed in 
Dr Riding's evidence.84 These grounds relate to serious natural justice breaches 
and excess of jurisdiction, but do not include errors of law. The ground of 
"manifest excess of power" includes failure to apply the law. In recent cases it 
has controversially been construed to include misapplication of the relevant 
law. 85 It could include failure to apply the Treaty Exception if the exception was 
invoked by New Zealand. Broad constructions of manifest excess of power 
remain contentious amongst commentators and they (broad constructions) are 
not the nonn. 

Non-ICSID arbitrations 

142. For non-ICSID arbitrations, the situation is more complex. An award would be 
reviewable to the extent permitted by the law of the seat and the place of 
enforcement (if different). 

143. Thus, the availability of an appeal on a question of law depends on where the 
proceedings are held. In New Zealand, for international arbitrations, aPleals on 
questions oflaw are technically available, but only if the parties agree.8 That is, 
if New Zealand wished to appeal an award, it would need to convince the 
investor to agree to this, and the investor would probably only agree if it wished 
to pursue its own appeal against parts of the award. The position varies in other 
jurisdictions. For instance, appeals in England are by leave. 

144. Otherwise, recourse to the court is limited to applications to have the award set 
aside and / or for the refusal of its enforcement. In the case of arbitrations seated 
in New Zealand, this means that an award can be set aside on the grounds 

83 TPPA art 9.23.11. 
84 Ridings Affidavit, 19 January 2016 at [114]. 
85 See Williams & Kawhal'u on Arbitration (LexisNexis, 201 I), [29.7.19]. Attached as Exhibit #15. 
86 Arbitration Act 1996, s6(2) and c1 5 of sch 2. 
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specified in the Arbitration Act 1996.87 The grOlmds relate to serious procedmal 
defects, lack or excess of jmisdiction, and conflicts with public policy. 

145. If the arbitratiOll was held overseas, New Zealand could defend an application 
for enforcement of the award in New Zealand on the same groUllds. An 
application would need to be made Ullder the Arbitration Act 1996 to have 
enforcement refused.88 

146. If New Zealand holds assets overseas, the investor could seek enforcement in 
another jmisdiction, to avoid the possibility of review proceedings in the host 
State. New Zealand could resist enforcement in those overseas jmisdictions on 
the groUllds laid down in the 1958 New York Convention. (It is unlikely 
enforcement would be sought in a non-Convention jmisdiction.) These grounds 
mirror those under the Arbitration Act 1996 i.e., serious procedmal defects, 
jmisdiction, and conflicts with public policy. 

147. The concept of public policy has been defined nmTOwly by New Zealand 
comts,89 but a sh'ong m'gument could be made that the Treaty of Waitangi 
reflects a public policy matter, and that an award that was inconsistent with the 
Treaty would be conh'm'y to New Zealand public policy. The comts both here 
and internationally look for conflicts with a State's fundamental public policy 
interests rather than the more transient day-to-day government policy.9o In my 
view, New Zealand courts would readily accept the Treaty of Waitangi as a 
matter of fundamental New Ze.aland public policy. That acceptance would open 
the door to consideration of whether an award was in conflict with public 
policy. Although there is no authority directly on point, I suggest that a court 
would balance policy interests regarding the Treaty of Waitangi with policy 
interests associated with the cOUlltry's economic integration in the Asia-Pacific. 

148. Non-ICSID awards m'e challenged in setting aside and enforcement proceedings 
reasonably often. The Canadian examples refelTed to by Dr Ridings91 are 
relevant to New Zealand law, because the groUllds for setting aside in Canada 
are the more or less the same as those in New Zealand - both om arbitration 
laws are based on the same template. 

149. In the Metalclad v Mexico case, the Canadian comi set aside parts of an award 
for excess of jurisdiction, including because the NAFTA h'ibUllal applied 
principles that it held were not pm'! of the NAFTA fair and equitable treatment 
standard. 92 In another Canadian case, Cargill v Mexico, Mexico argued that the 
NAFTA h'ibunal exceeded its jurisdiction by awarding damages for loss 
incmred by the claimant in its capacity as an exporter to, rather than investor in, 
Mexico. The couli disagreed the damages were awarded on that basis and 

87 Arbitration Act 1996, art 34(2) of sch 1. 
gg Arbitration Act 1996, art 36 of sch 1. 
89 Amaltal Corporation Ltd v Maruha (NZ) Corporation Ltd [2004]2 NZLR 614 (CA) (Ama/tal v 
Maruha) at [47]. Attached as Exhibit #16. 
90 Parsons & Whittemore Overseas Co Inc v Societe Generale De L'1ndustrie Du Popiel' (RAKTA) 508 
F 2d 969 (1974) at 974, cited in Ama/tal v Maruha at [44]. 
91 Ridings Affidavit, 19 January 2019 at [115]. 
92 The United Mexican States v Metalclad Corp [2001] BCSC 664 at [70]. Attached as Exhibit 1117. 
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upheld the award.93 As Dr Ridings has noted, Canada's setting aside application 
in the Bilcon v Canada dispute is pending. Canada's application is based on 
jnrisdiction and public policy grounds. 

150. In sum, while these cases are not appeals, they show that the grounds for review 
can involve substantive matters. If an award is annulled, the dispute may be re
arbitrated. 

Interpretations by the TPPA Commission 

151. The TPP A Commission may issue interpretations of the agreement, and any 
interpretation it gives will bind investor-State tribunals. Given the number of 
TPP A State parties and the difficulties in getting all of them to agree on an 
interpretation, as a practical matter I have doubts about the usefulness of this 
mechanism for safeguarding against interpretations that do not reflect the State 
parties' intentions. With one notable exception IDlder the NAFTA, it has not had 
an impact under other free trade agreements. It is perhaps too soon to tell 
whether it will be effective at promoting predictability and maintaining quality 
in decision making under the TPPA's dispute settlement procedures. 

Costs and l·emedies 

Investor-State 

152. As I understand it the argmnent in relation to the financial implications of 
investor-State dispute settlement is that the tIn·eat of an award of compensation 
and the cost of defending claims may impact on the willingness of the Crown to 
cauy out its regulatory responsibilities under the Treaty of W aitangi. 94 The 
regulatory chilling effect of international disputes settlement can be difficult to 
measure. I comment below on the nature of the remedies that may contribute to 
such an effect. 

153. The TPPA limits the remedies in investor-State disputes to monetary 
compensation and restitution of property (although the respondent State can 
choose to compensate in lieu of restitution). TPPA tribunals may also award 
costs.95 Practice regarding the awarding of costs varies considerably in investor
State arbitration. 

154. In relation to compensation, the tribunal has to detennine both the standard of 
compensation and a formula for calculating it.. The TPP A provides that the 
standard of compensation for lawful expropriation is the amount "equivalent to 
the fair market value of the expropriated investment immediately before the 
expropriation took place".96 As in most otherinvestrnent treaties, the TPPA 

93 The United Mexican States v Cargill Inc [2011] ONCA 622 at [84]. Attached as Exhibit 1118. 
9' Sixth Kelsey Affidavit, 19 January 2016 at [65]-[66]. 
95 TPP A, arts 9.29.1 and 9.29.3. 
96 TPPA, art 9.8.2(b). 



does not specifY what standard should apply for unlawful expropriation and 
breaches of other investor protections. In these cases tribunals tend to apply the 
standard developed under custommy international law for unlawful acts, which 
is to compensate (technically, award reparations) for the overall economic 
losses suffered by the investor. 97 

155. In practice tribunals have relied on various methods for calculating 
compensation for loss of an investment, including liquidation, replacement or 
book value, and discounted cash flow (DCF). DCF is the most widely used 
fornmla in current practice, but it also remains controversial as it inclndes 
predicted loss of future profits and often leads to large sums being claimed.98 

State-State 

156. The approach to remedies in State-State dispute settlement is quite different, in 
that the preferred outcome is not payment of compensation but rather the 
withdrawal or amendment of the measure at issue so as to remove the 
inconsistency with the TPP A.99 In other words, New Zealand would be 
expected to reform its laws in a way that would not be expected by an award in 
investor-State arbitration. This type of remedy may not deter regulation being 
adopted in the first place, but it may also see the regulation being changed. 

157. If reform is not possible, then the disputing States may agree on monetmy 
compensation. As a last resort, the complaining State may suspend obligations it 
owes to New Zealand, of equivalent value to the loss caused by the offending 
measure. 100 

OBLIGATIONS UNDER THE INVESTMENT CHAPTER OF THE TPP A 

158. The pmiies' experts have described the various obligations imposed on New 
Zealand under Chapter 9 of the TPP A regarding investment. 101 They discuss the 
nature of the obligations and their possible impact on New Zealand's regulatory 
autonomy. They disagree over the likely interpretation of the obligations. The 
purpose of this section is to provide my assessment of the key relevant 
protections. It serves as background to my analysis of the case studies that 
follows. 

159. In addition to the obligations in the investment chapter, the parties' expeJis have 
drawn attention to the possible application of obligations in Chapter 10 dealing 

97 SD Myers, Inc v Canada, Second Partial Award, 21 October 2002 at [122]. Attached as Exhibit #19. 
98 Campbell McLachlan and others International Investment Arbitration (OUP, 2007) at [9.27]. 
Attached as Exhibit #20. 
"TPPA, art 28.19.2. 
100 TPPA, art 28.20. 
101 In particular, Ridings Affidavit, 19 January at [58]-[96]; Sixth Kelsey Affidavit, 19 January at 
[112]-[130]; Second Ridings Affidavit, 2 February 2016 at [51]-[57]. 



with services and Chapter 11 on financial services.102 The most likely bases for 
a claim are those in the investnent chapter (and investors would be the most 
likely claimants) and the parties' experts appear to have the same view. 

Overview 

160. The dual objectives of the investment chapter are to promote cross border 
investment between the TPP A countries and to protect TPP A investors both in 
relation to the process of investing (the "pre-establislnnent" phase) and their 
actual investments once made. These objectives are achieved by imposing 
obligations on the TPPA paliies to allow access to their markets, and to protect 
TPPA investors and their investments. The obligations al'e set out in Section A 
of Chapter 9. They are directly enforceable by investors against the host 
governments of their investments through the investor-State dispute settlement 
provisions in Section B the chapter. 

161. The investor protections include the non-discrimination lUles of national 
treatment and MFN, the entitlement to a minimum standmd of treatment, and 
protections in relation to expropriations by the host govemment. The TPP A 
protections have in-built policy safegumds, some of which are novel, aimed at 
clarifying the purpose of the protections and preserving policy space. 

162. The chapter also applies limits on policy making in specific areas such as 
investment screening under the Overseas Investment Act 2005 (OIA), fiscal 
policy, and economic development (the latter tlu-ough prohibitions on certain 
so-called "perfonnance requirements"). 

163. There are various exceptions to these obligations. Some exceptions apply 
generally to all obligations (such as the exception for security measures in 
TPPA ali 29.2). Other exceptions apply to some obligations only (such as the 
exception for fiscal measures related to safeguarding the balance of payments in 
TPPA ali 29.3). Apal·t from the Treaty Exception, there me also reservations 
specific to New Zealand set out in New Zealand's annexes of "non-conforming 
measures". The effect of these alU1eXes is to exempt compliance by New 
Zealand from specified obligations, in relation to the policy al"eas stated in the 
annexes. The obligations affected by the exemptions in the annexes are those 
relating to non-discrimination, personnel and performance requirements. 

164. In addition to claims based on alleged breaches of the substantive protections in 
Section A of Chapter 9, investors can also take claims to investor-State 
arbitration on the basis of alleged breaches of certain types of govemment 
contracts and investment authorisations. There is a Cal"ve-out for disputes 
relating to consent decisions under the OIA. 103 For other disputes, investors can 
initiate a claim before an investor-State arbitration tribunal following the six 

to2 Ridings Affidavit, 19 January at [97]; Sixth Kelsey Affidavit, 19 January at [112] and [115]; Eighth 
Kelsey Affidavit, 11 February 2016 (various places). 
103 TPPA annex 9-H. 



month period for consultations. There is no requirement on investors to seek 
remedies in New Zealand courts fIrst. 

165. Dr Ridings has explained that the prohibitions on performance requirements are 
amongst the types of substantive obligations that are not the focus of most 
investment disputes. lO4 Perhaps it is wOlth noting that these prohibitions could 
be problematic in the present context, if it were not for the inclusion of the 
Treaty Exception. This is because the prohibitions preclude the adoption, for 
example, of requirements to buy locally produced goods and services, and the 
adoption of advantages such as subsidies and tax incentives that are conditioned 
on such requirements being met. I05 In recent years perfOlmance requirements 
have been used, for example, to promote the development of the fIlm industry 
(there is a specifIc exception for the fIlm industry in New Zealand's sector
specifIc annex of non-conforming measures).I06 These types of measures could 
also be used to promote the development of the Maori economy. 

166. In the remainder of this section, I discuss: 

166.1. the obligation of national treatment; 

166.2. the minimum standard of treatment; and 

166.3. the protections relating to exproPliation. 

National treatment: art 9.4 

167. The national treatment obligation obliges New Zealand to accord treatment to 
TPP A investors and their investments that is no less favourable than the 
treatment it accords to domestic investors and investments in like 
circumstances. 

168. Thus, any measure adopted by New Zealand to protect Maori interests could 
potentially be inconsistent with the national treatment obligation if it results in a 
TPP A investor receiving less favourable treatment than that accorded to Maori. 
The TPP A investor would need to be in "like circumstances" to those MaOll 
benefItting from the measure for the inconsistency to arise. 

169. Although superfIcially a straightforward concept, the obligation of national 
treatment has been diffIcult to apply in practice. In particular, the decided cases 
differ over the extent to which a measure adopted to pursue legitimate policies 
can be upheld in circumstances where it imposes a disproportionate burden on a 
foreign investor. However, in the TPP A, the parties have introduced novel 
language which helps to clarify their intentions regarding how measures with 
legitimate policy objectives should be assessed: 

104 Ridings Affidavit, 19 January at[59]. 
105 TPPA, art 9.9. 
106 TPPA, New Zealand annex II of non-conforming measures at 19. 
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169.1. a footnote explains that, in assessing "like circumstances", it is relevant 
to consider whether the treatment distinguishes between investors or 
investments on the basis of legitimate public welfare objectives; 

169.2. an interpretive Drafters' Note has been issued by the pmties to explain 
their shared intentions further, with references to cases decided under 
the NAFTA. As the Note explains, these cases emphasize the point that 
different treatment (as between foreign and domestic investors) may be 
justified by legitimate policy goals; 

169.3. the Note also makes clear that the claimant investor must be in a 
competitive relationship with the domestic investor or investors for the 
purpose of the comparison in treatment; and 

169.4. finally, the Note indicates that the purpose of the national treatment 
obligation is to prevent deliberate protectionist discrimination based on 
nationality . 

170. Professor Kelsey is sceptical about the value of the footnote and Drafters' 
Note107 but in my view they go a long way towards ensuring that policy 
objectives would be a central factor in the assessment of "like circumstances". 

171. The Drafters' Note cites from the 2011 NAFTA award in Grand River 
Enterprises Six Nations Ltd., et ai. v. United States of America. In Grand River, 
the tribunal held: 108 

NAFfA tribunals have given significant weight to the legal regimes 
applicable to particular entities in assessing whether they are in 'like 
circumstances'". The reasoning of these cases shows the identity of 
the legal regime(s) applicable to a claimant and its purported 
comparators to be a compelling factor iu assessing whether like is 
indeed being compared to like ... 

172. On this reasoning, the legal status of Maori in New Zealand under the Treaty of 
Waitmlgi (the entitlement to the rights preserved by the Treaty of Waitangi) 
suggests that Maori would not always be in like circumstances to TPP A 
investors. That is, in view of these clarifications, a measure adopted to protect 
legitimate Maori interests under the Treaty of Waitarlgi may not be inconsistent 
with the national treatment obligation, even if it results in relatively less 
favourable treatment of a TPP A investor when compm'ed to a Maori investor. 

173. Another NAFTA case cited in the Note is the 2004 award in GAMIInvestments 
Inc v Mexico. 109 In this case, Mexico detennined that celtain sugm' mills 
operating in effective insolvency should be nationalized in the public interest. 

107 Eighth Kelsey Affidavit, 11 February 2016 at [26]-[27]. 
108 TPPA Drafters' Note on Like Circumstances, 1-2. 
109 TPPA Drafters) Note on Like Circumstances, 2. 



The investor's national treatment claim failed as its mill was nationalized not 
because of the foreign ownership, but in the interests of the Mexican economy 
in the broad sense. Adopting similar thinking, it could be argued that public 
investment in an asset that is Maori owned is not favourable treatment of a 
domestic investor, if the purpose of the investment is to ensure its ongoing 
operation in the public interest. 

174. In addition, New Zealand has included exemptions from the national treatment 
obligation in its annexes of non-confOlming measures in various policy areas. 
These include certain govemment services, privatisation, some resource and 
heritage management matters including in relation to water and fisheries, 
research and development, and some agriculture matters. 110 Thus, less 
favourable treatment of a TPP A investor could also be permissible through the 
savings effect of these exemptions. 

175. As an aside, I suggest that New Zealand's anuexes of non-conforming measures 
could have included existing measures specifically relating to Maori, to avoid 
doubt and any need to rely on the Treaty Exception. For example, grants to 
Maori businesses provided by Te Pmli Kokiri. That would leave the Treaty 
Exception to deal with new measures as they are adopted. 

Minimum standard of treatment: art 9.6 

176. The TPPA includes two core investor protections that find their origins in 
customary international law, the so-called "minimum standard of treatment" (art 
9.6), and rules regarding the expropriation of covered investments (including 
the obligation to compensate, art 9.7). In recent years these protections have 
raised concems amongst States and commentators about the undermining of 
regulatory autonomy. They therefore warrant close scrutiny to assess their 
potential to limit the ability of the Crown to ensure the protection of Maori 
interests. 

177. In relation to the minimum standard of treatment, the TPPA obliges each state 
party to accord to covered investments treatment in accordance with customary 
intemational law, including fair and equitable treatment and :full protection and 
security (that is, the minimum standard of treatment). Fail' and equitable 
treatment is described as including the obligation "not to deny justice in [legal 
proceedings] in accordance with the principle of due process" (art 9.6.2(a)). 

178. What is required by customary international law is then detailed in an 
interpretive annex (anuex 9-A). In that rumex, the standard of treatment is stated 
to refer to all customal'Y intemationallaw principles that protect foreign-owned 
investments. Linking the standard to customary international law is intended to 
remove the risk of a fi'ee-standing treaty-based fair and equitable treatment 
obligation, and confine the scope of protection in a way that is more deferential 

110 TPPA, New Zealand annexes I and II of non-conforming measures. 



to the regulatory interests of States. It follows NAFTA State practice111 and has 
become common practice in recent treaties. 

179. The NAFTA provision on fair and equitable treatment has now been the subject 
of detailed analysis and interpretation in several cases. The statement of the 
tribunal in Waste Management v Mexico about the kind of conduct that infringes 
the minimum standard of treatment of fair and equitable treatment has been 
influential in recent cases and is illustrative of the approach now generally taken 
by NAFTA and other tribunals. In Waste Management, the tribunal rationalised 
the then existing cases as suggesting that: 112 

... the minimum standard of treatment of fair and equitable treatment is 
infringed by conduct attributable to the State and harmful to the 
claimant if the conduct is arbitrary, grossly unfair, unjust or 
idiosYllcratic, is discriminatory and exposes the claimant to sectional 
or racial prejudice, or involves a lack of due process leading to an 
outcome which offends judicial propriety - as might be the case with a 
manifest failure of natural justice in judicial proceedings or a complete 
lack oftransparency and candour in an administrative process. 

180. Thus, the minimum standard of treatment is not just concemed with laws but 
also how they are implemented. While at the level of principle the Waste 
Management approach sets a high threshold for breach, the application of the 
minimum standard continues to produce controversial outcomes in individual 
cases. 

181. The Bilcon v Canada case, which is discussed by both parties' expeIis, is an 
example of a controversial outcome where the Waste Management approach 
was applied. The Waste Management tribunal itselfrecognised that "[eJvidently 
the standard is to some extent a flexible one which must be adapted to the 
circumstances of the case" .113 

182. In addition, the Waste Management tribunal's reasoning has its own difficulties. 
The tribunal based its analysis on previous NAFTA decisions. States and 
commentators continue to be critical of tribunals adopting a common law / 
precedent approach to the minimunl standard of treatment, because the source 
of the standard is customary intemational law (comprising State practice and 
opinio juris), not the decisions of past tribunals.114 

111 See NAFTA Free Trade Commission Note 0/ Interpretation o/Certain Chapter 11 Provisions 
(2001), Exhibit GG to Ridings Affidavit, 19 January 2016. 
112 Waste Management Inc v United Mexican States ICSJD Case No ARB(AF)/00/3, Award, 30 April 
2004 (Waste Management v Mexico) at [98], Exhibit AA to Ridings Affidavit, .19 January 2016. 
113 Waste Management v Mexico at [99]. 
114 See e.g. Submissions of Canada "Observations on the Award on Jurisdiction and Merits in William 
Ralph Clayton, William Richard Clayton, Douglas Clayton, Daniel Clayton and Bilcon of Delaware, 
Inc v Canada", Mesa POlVer Group LLC v Canada, May 142015, Exhibit AC to Sixth Kelsey 
Affidavit, 19 January 2016; Douglas "Nothing ifnot critical" at 28. 
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183. In terms of the application of the standard under the TPPA, I note: 

183.1. the TPP A provision on the minimum standard of treatment follows the 
usual practice of conferring tribunals a wide discretion to evaluate 
whether certain conduct meets the threshold for liability. The recently 
negotiated agreement between Canada and the European Union 
(CETA) takes a different approach, and specifies a list of proscribed 
behaviours based on the principles commonly associated with the 
minimum standard of treatment; 

183.2. the initial focus of fair and equitable treatment was on due process in 
judicial and administrative proceedings. It now encompasses a wider 
range of regulatory behaviour, but there remains some uncertainty 
about what standard States must meet in the regulatory context; 

183.3. tribunals have often assessed regulatory behaviour in terms of 
legitimate expectations. The concept of legitimate expectations refers 
to the expectations of the claimant investor. It has generally evolved in 
the decided cases from an overly expansive requirement on States to 
maintain a stable and predictable regulatory environment,115 to one 
where the investor's expectations must be reasonable and investment
backed, i.e., grounded in representations made to the investor, or in a 
legal right of the investor to celiain treatment; I 16 

183.4. in the TPPA, a novel provision (alt 9.6.4) states that "the mere fact that 
a Palty takes or fails to take an action that may be inconsistent with an 
investor's expectations does not constitute a breach of this Article, 
even if there is loss or damage to the covered investment". It has been 
suggested that this provision is aimed at foreclosing claims based on an 
investor's subjective expectations,1l7 rather than its legitimate 
(objectively reasonable and investment-backed) expectations. Another 
possibility is that a State can frustrate an investor's expectations but 
only by conduct that is otherwise not in breach of the minimum 
standard. In either case, all expectations claim is still possible, where a 
state arbitrarily departs fi'om an investor's reasonable expectations. ll8 

There is no clarification in the TPP A about what is and is not relevant 
in constituting an investor's expectations. For exmnple, unlike CET A, 
the TPP A text does not require expectations to be based on specific 
representations; 

183.5. the position of some States (including TPPA parties) is that there is no 
place for legitimate expectations at all in the minimum standard of 
treatment but this is not reflected in the TPP A; 119 

115 Teenicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case No. ARB 
(AF)/00/2, Award, 29 May 2003 (Tecmedv Mexico) at [154]. Attached as Exhibit #21. 
116 Waste Management v Mexico at [98]. 
117 Luke Eric Peterson "A first glance at the Investment Chapter of the TPP agreement" (Investment 
Arbitration Reporter, 6 November 2015). Attached as Exhibit #22. 
118 Contrast Second Ridings Affidavit, 2 February 2016, [53.3]. 
119 See references cited in Second Ridings Affidavit, 2 February 2016, [53.3]. 



183.6. in several cases tribunals have stressed that in framing their 
expectations, investors need to inform themselves of the host State's 
laws and policies. At the same time, this is usually balanced against the 
expectation on host States to act and deal with investors coherently;120 
and 

183.7. the TPP A does not clarify the State parties' position on whether the 
standard of protection exists "within the confines of reasonableness", 
as asserted by the NAFTA tribunal in its 2010 decision in Merrill & 
Ring Forestry v Canada. 121 In Merrill & Ring, the tribunal added 
"wrreasonable" conduct to "unfair and inequitable" conduct as a type 
of State conduct that could breach the fair and equitable treatment 
standard.122 It is unclear to what extent the notion ofreasonableness is 
separate £i'om an investor's objective expectations, or indeed from the 
meaning of what is "fair". If a TPP A tribunal considered that the 
umeasonableness of a State's conduct was a ground for complaint, this 
would lower the threshold for breach. 

184. For the above reasons, the minimum standard of treatment remains problematic, 
despite the efforts of the TPP A drafters to safeguard regulatory autonomy. 

185. The claimants' case studies contemplate possible changes to the regulatory 
environment so as to give effect to or protect Maori interests. It has been 
accepted in the cases that changes to the regulatory envimnment can frustrate an 
investor's legitimate expectations for the purpose of a claim for breach of the 
minimum standard. As indicated, in some earlier cases, tribunals took an 
expansive approach and held that investors could expect a high degree of 
regulatory stability. There has since been a retreat from this approach, although 
the exact contours of what investors can legitimately expect remains unsettled. 

186. In Bilcon v Canada, the investor, Bilcon, was denied a permit to constmct and 
operate a quarry and marine telminal at Whites Point in Nova Scotia. One of its 
complaints was that the review panel established to assess its proposal in effect 
(and improperly) re-zoned Whites Point. No fOlmal re-zoning had taken place, 
but the tribunal briefly considered how it might have approached the claim if 
such a change was promulgated. The following passage is cited £i'om the 
majority award. In my view it is consistent with the main principles associated 
with fair and equitable treatment: 123 

120 See e.g. MTD v Clute at [165], cited in Second Ridings Affidavit, 2 February 2016 at note 52 
attached as Exhibit CC to Ridings Affidavit, 19 January 2016 at pp70-71. Also discussed in Eighth 
Kelsey Affidavit, 11 February 2016 at [96]. 
I2l Merrill & Ring Foresliy Inc v Canada, Award, 31 March 2010 at [213] (Merrill & Ring v Canada). 
Attached as Exhibit #23. 
122 Merrill & Ring ForestJy v Canada at [210]. 
123 Clayton! Bileon ofDelmvare, Inc v Government of Canada, PCA Case No 2009-04, Award on 
Jurisdiction and Liability, 17 March 2015 at [572]; attached as Exhibit N to Sixth Kelsey Affidavit, 19 
January 2016. Also, Merrill & Ring Foreshy v Canada, Award, 31 March 2010 at [232]. 



This case would be more difficult if the issue were a duly enacted 
change by authorized law-making authorities to the zoning status of 
the Whites Point area while the Bilcon environmental assessment was 
already in progress, and substantial expenditures had talcen place. 
NAFTA cases, such as Mobil and Waste Management, express a 
cautious approach about using investor expectations to stifle legislative 
or policy changes by state entities that have the authority to revise the 
law or policy. As lessons of experience are learned, as new policy 
ideas are advanced, as governments change in response to democratic 
choice, state authorities with the power to change law or policy must 
have reasonable freedom to proceed without being tasked with having 
breached the minimum standard under international law. That freedom 
is not absolute; breaches of the international minimum standard might 
arise in some special circumstances-such as changes in a legal or 
policy fi'amework that have retroactive effect, are not proceeded by 
reasonable notice, are aimed or applied in a discriminatory basis or are 
contrary to earlier specific assurances by state authorities that the 
regulatory framework would not be altered to the detriment of the 
investor. 

187. The tribunal in Merrill & Ring was more liberal. It stated: 124 

... any investor will have an expectation that its business may be 
conducted in a nOlmal framework fi'ee of interference from 
government regulations which are not underpimled by appropriate 
public policy objectives. 

188. The Merrill & Ring tribunal also appeared to accept that the stability ofthe legal 
environment was a requirement of fair and equitable treatment that existed 
independently of investor expectations.125 It indicated that new regulatory 
measures creating benefits for local industries to the detriment of a foreign 
investor might be contrary to the investor's reasonable expectations. 

189. I accept Dr Ridings' point that the minimum standard of treatment, as part of 
customary international law, is part of the common law of New Zealand.!26 At 
the same time, certain Maori customary rights· are also protected by New 
Zealand common law. It has not been judicially established whether, in the 
event of conflict, the rights of investors could or should prevail under common 
law over the customary rights of Maori. In PaId v Attorney General (No 2), the 
Supreme Court indicated that Maori customary rights may have some priority 
over other common law principles. 127 The way I see it is that international 
responsibility lies with New Zealand to provide the minimum standard of 
treatment under customary international law, regardless of both common law 

124 Merrill & Ring Foresliy v Canada at [233]. 
125 Merrill & Ring Foresliy v Canada at [232]. 
126 Ridings Affidavit, 19 January 2016 at [78]. 
127 PaId v Attorney General (No 2) [2015]1 NZLR 67. Attached as Exhibit #24. 
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and the TPP A, but customary international law does not require that the 
minimum standard be assessed or enforced through investor-State arbitration. 

Expropriation: art 9.8 

190. A TPPA investor is entitled to be paid cornpensation for any expropriation of 
their investment by a host State. An expropriation is a governmental 
interference with a tangible or intangible property right or interest in an 
investment. 128 Article 9.8 specifies that the level of compensation for a lawful 
expropriation (that is, a taking for a public purpose and in accordance with due 
process) is fair market value. The amount of compensation for an unlawful 
taking is not specified, but as explained earlier, may include loss of future 
profitability. 

191. As with the minimum standard of treatment, the expropriation claim has its 
foundations in customary intemational law. Article 9.8 encompasses indirect 
and therefore regulatOlY expropriation. Concerns over broad interpretations of 
what constitutes an indirect expropriation have prompted states to be much 
more directive about how the claim is expressed in their treaties, to protect 
regulatory space. Thus, in the TPPA, the parties have included an interpretive 
annex (annex 9-B) to confilm their shared understanding of what constitutes an 
expropdation, including regulatory expropriation. 

192. The annex states that in any case, the tribunal has to conduct a fact specific 
inquiry to determine whether a measure amounts to indirect expropriation. The 
annex lists three non-exhaustive factors that a tribunal would need to consider
these are the economic impact of the challenged measure, the extent to which it 
interfered with the investor's reasonable expectations, and the character of the 
government action. A footnote provides that whether expectations are 
reasonable depends on factors such as whether they are backed by binding and 
written assurances by the host State, and the nature and extent of regulation or 
potential for regulation in the relevant sector. 

193. The annex concludes by accepting that regulation in the public interest may, in 
"rare circumstances", constitute an indirect expropriation. Public health, safety 
and the environment are listed as legitimate public welfare objectives. 

194. The annex does not explain when rare circumstances might arise. Read against 
the other parts of the annex, rare circumstances would likely be construed 
nal1'0wly. Possibilities include measures that discriminate, breach prior 
commitments to investors, or impose unreasonable and excessive burdens on 
investors to bear the cost of the public interest. To date, there has been no case 
discussing the meaning of "rare circumstances" under other treaties that also use 
the telm. I note that most of New Zealand's past treaties do not allow 
expropriation claims resulting fi'om public welfare regulation, even in rare 
circumstances. 

128 TPPA, Chapter 9, annex 9-B. 



195. As a result of the refinements to the expropriation claim, its substantive content 
has moved closer to the minimum standard of treatment, although with any 
indirect expropriation claim the investor must prove that the contested measure 
has an economic effect equivalent to a direct expropriation, and the meaning of 
what constitutes investor expectations is clearer. If an investor is successful in 
establishing a breach of either obligation, then New Zealand could seek to 
defend the claim under the Treaty Exception. New Zealand's need and ability to 
rely on the exception is considered in the next section dealing with case studies. 

THE APPLICATION OF THE TREATY EXCEPTION: CASE STUDIES 

Overview 

196. There is an assumption implicit in the Crown's position that, in order to protect 
Maori interests, it would adopt measures that accord Maori more favourable 
treatment. Therefore, according to the Crown, the Treaty Exception is adequate 
to protect those interests because it allows more favourable treatment. The 
assumption should be questioned because the Treaty Exception only allows 
measures that accord Maori more favourable treatment. To give effect to its 
obligations to Maori, it could be necessary for the Crown to adopt special 
measures for Maori that are not inherently discriminatory, and / or measures of 
general application that are intended to promote Maori interests but again, are 
not inherently discriminatory. 

197. The pmposes of this section are to consider what kinds of measures are already 
in place or may be needed to protect Maori interests, whether those measures 
accord more favourable treatment to Maori, whether they may be inconsistent 
with New Zealand's primmy obligations under the TPPA, and the extent to 
which an exception (including the Treaty Exception) may be available to defend 
the inconsistency. To illustrate, I begin by briefly considering some of the 
existing measures already in place to protect Maori interests. This is not an area 
of my expertise, but I have some experience as a trustee of Maori land trusts and 
I have come across these particular measures in my capacity as trustee. I then 
deal with the case studies proposed by the claimants. 

Existing measures 

Measures that accord more favourable treatment to Maori 

198. The business development grants provided through Te Puni Kokiri to Maori 
organisations and the special taxation regime for Maori Authorities are good 
exmnples of measures that could be inconsistent with the national treatment 
obligation. 129 The lower taxation rate on income of Maori Authorities and other 

129 See Te Puni Kokiri policy document (which has been provided as a guide for funding) and Inland 
Revenue guide to the Maori Authority tax rules. Attached as Exhibit #25. 
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related measures under the current taxation regime would be covered by the 
taxation exception in TPPA mi 29.4.6, but the exception limits what 
amendments can be made in the future. These measures are also good eX8ll1ples' 
of measures that accord Maori more favourable treatment within the scope of 
the Treaty Exception, under either of the alternative interpretations of more 
favourable treatment discussed em·lier. 

199. A less obvious example of more favourable treatment, which has not yet been 
enacted, is the proposal in the Land Transfer Bill to authorise a cOUli to reverse 
indefeasibility of title if the estate or interest is in Maori fi-eehold land and was 
registered without complying with Te Ture Whenua Maori Act 1993 (the 
TTWMA).13o If a court granted relief on an application of the former Maori land 
owner, that person would receive preferential treatment over the registered 
proprietor. 

Special treatment of Maori 

200. The TTWMA is an example of special legislation to protect Maori interests, in 
this case, interests in land as a taonga tuku iho. The Act sets up a system of 
administration of Maori land but is not designed to give Maori land owners 
more favourable treatment in relation to anyone else. For the most part, others 
are simply not involved. 

20 I. However, in some instances, third pmiies do acqnire interests in Maori land and 
may require the confirmation of the Maori Land Court (MLC) to the transfer of 
legal title. To give an example, in Matauri Bay Properties Ltd (in Ziq) v 
Proprietors of Matauri X Incorporation, 131 the MLC granted an application to 
confirm an alienation of Maori freehold land to settle debts (capped at $15 
million if the transfer went ahead). The debts arose originally from a failed 
investment by the Maori land owners. With the development of the Maori 
economy, relationships between Maori land owners and non-Maori partners 
may become more common. 

202. In a hypothetical case with similar facts to the Matauri X case, if the MLC 
refused confirmation because it was not satisfied the statntory criteria had been 
met, then the MLC's decision could be challenged. The applicants could appeal 
to the Maori Appellate Court. Alternatively, if the third pmiy is an investor 
under the TPPA and suffers loss from the MLC's decision, it could take 
proceedings through investor-State arbitration claiming damages for breach of 
the minimum standard of treatment. An investor would normally be expected to 
exhaust domestic remedies if judicial acts are the basis of a claim of denial of 
justice in breach of the minimUlll standard of treatment. 132 For this reason, the 
investor may [n'st need to exhaust domestic avenues of appeal. The nonnal 
principle was not applied to the decision of an administrative body in Bilcon v 

l30 Land Transfer Bill, cl 57(4)( c). Attached as Exhibit #26. 
l31 Matauri Bay Properties Ltd (inliq) v Proprietors of Matauri X incorporation 117 Taitokerau MB 
39 (13 November 2015). Attached as Exhibit #27. 
132 Louwen Group inc v United States of America ICSJD Case No ARB(AF)/98/3, Award, 26 June 
2003 at [164]. 



Canada. In that case, Bilcon advanced its claim against Canada without having 
the decision of the enviromnental review panel considered in a judicial review 
process, an lssue raised without success by Canada in its defence against 
B ilcon' s claim. 

203. The investor could argue, along the lines of the claimant in Bilcon v Canada, 
that in refusing to confirm the transfer the MLC took into account an irrelevant 
consideration of which it had no' notice. It could seek damages on the 
international plane for breach of the minimum standard of treatment. In my 
opinion, such an argument is legally flawed, but nonetheless it was accepted by 
the majority in the Bi/con case. Alternatively, the investor could argue that the 
outcome was arbitrary, unfair and inconsistent with reasonable expectations, 
because there were no or insufficient reasons to depart from precedent such as 
the case involving Mataud X. 

204. The immediate Maori interests may not be adversely affected by the investo)'
State proceedings (they applied to the MLC to allow the transfer in the first 
place), but the proceedings could affect the nOlmal operation of the TTWMA 

. system in a malll1er that is unhelpful to wider Maori interests. This could be the 
case if, for example, the proceedings impact on how the MLC treats 

. applications involving foreign investors, or on the ability to develop precedent 
through the normal appeals process. 

205. It would be difficult to argue that these circumstances fall within the Treaty 
Exception: 

205.1. first, the Treaty Exception applies to "measures" adopted by New 
Zealand. If the complaint is that the MLC applied an hTelevant 
consideration, then the TTWMA is not itself at issue, but rather its 
application to particular facts through the MLC. The MLC's decision 
gives rise to the breach. Similarly, in Bilcon, the enviromnental laws 
were not at issue, but rather the conduct of the envirOlilllental review 
panel. Once again, I wonder if the reference to "measure" in the Treaty 
Exception reflects the origins of the exception in New Zealand's early 
trade agreements. This is because breaches of the non-discrimination 
rules in trade agreements are nOlmally brought about through the 
adoption of measures, whereas investment obligations (especially the 
minimum standard of treatment) can be breached by a wider range of 
host State conduct. I refer to the dissent in Bilcon where this distinction 
is made clear: "the case of course does not challenge Canada's laws; 
rather, it challenges the way they have been implemented,,;!33 

205.2. even assuming the adoption of the wider interpretation of "more 
favourable treatment", the specific outcome does not accord Maori 
such treatment, as the Maori land owners sought confirmation of the 
proposed transfer of land and were refused. Indeed, in a case like 
Matauri X, the Maori landowners could be in a worse position from the 
refusal; 

133 Dissenting Opinion of Professor Donald McRae, Bileon v Canada, at [44]; attached as Exhibit AB 
to Sixth Kelsey Affidavit, 19 January 2016. 



205.3. the TTWMA protects the special interests of Maori in retaining land, 
but does not accord Maori preferential treatment even in a broad sense. 

206. My brief is to consider the effectiveness of the Treaty Exception to protect 
Maori interests rather than whether New Zealand should be immune from all 
claims that implicate those interests. I have already acknowledged the argument 
that New Zealand has international responsibility for breaches of customary 
international law (although the minimum standard of treatment is problematic 
for the reasons given earlier). There may also be an argument that a claim like 
the hypothetical described here is unlikely.134 It is at least conceivable that such 
a claim could be made, and in my view it is unlikely that the Treaty Exception 
would be available to defend it. The hypothetical is really intended to 
demonstrate the potential inadequacy of the exception to the extent that Maori 
interests may be protected through facially non-discriminatory measures. 

Claimants' case studies: fracking 

Scenario one: changes to foreign investment laws to require an extensive cost benefit 
analysis of foreign commercial establishment of or foreign investment in, mining 
companies, including a Treaty of Waitangi assessment of the implications of their 
proposed operations and a requirement of Maori consent to their investment where it 
reveals significant implications. 

207. This scenario proposes changes to New Zealand's foreign investment laws. I 
have assumed the proposed changes would be given effect by amendments to 
the OIA. The amendments would be consistent with New Zealand's obligations 
under the TPP A. 

208. The principal form of regulation of foreign investment into New Zealand is 
screening. Since the 1960s New Zealand has subjected celiain foreign 
investment to a screening process to ensure that significant investments in New 
Zealand are in the national interest. Currently, screening talces place under the 
OIA and associated regulations. The OIA screens investment proposals that fall 
within the Act's definitions of "significant business assets" and "sensitive land". 
(Fishing quota is also regulated but not discussed further.) Applications for 
consent are made to the Overseas Investment Office and are screened against a 

. range of economic and non-economic criteria. The criteria are mandatory; if 
they are met, consent must be granted; if the criteria are not met, consent must 

. be declined (OIAs 14(1». 

209. The OIA will need to be amended to give effect to New Zealand's commitment 
under the TPP A to increase the monetary tJn'eshold for investment in significant 
business assets by non-government investors from $100m to $200m. Once the 

134 See Second Ridings Affidavit, 2 February 2016 at [27] and [45] (in relation to the risk of investor 
claims generally). 



TPP A has entered into force, the following investments by TPP A investors will 
be subjected to screening: 135 

209.1. acquisition or control by non-government sources of 25 per cent or 
more of a New Zealand entity where either the consideration for the 
transfer or the value of the assets exceeds NZ$200 million; 

209.2. connnencement of business operations or acquisition of an existing 
business by non-government sources, where the total expenditures to 
be incurred in setting up or acquiring that business or those assets 
exceed NZ$200 million; 

209.3. acquisition or control by government sources of25 per cent or more of 
a New Zealand entity where either the consideration for the tTansfer or 
the value of the assets exceeds NZ$lOO million; 

209.4. commencement of business operations or acquisition of an existing 
business by government sources, where the total expenditures to be 
incurred in setting up or acquiring that business or those assets exceed 
NZ$100 million; and 

209.5. acquisition or control, regardless of dollar value, of certain categories 
ofland that aJ.'e regarded as sensitive or require specific approval. 

Change to the screening criteria; special conditions for fracking 

210. New Zealand's consistent treaty practice has been to exempt the OIA from its' 
national treatment obligations, and to reserve to itself the flexibility to anlend 
the criteria for screening in the existing categories of screened investments. The 
TPP A follows the usual practice of including the exemption and the reservation 
in aJIilexes of non-conforming measures.136 The result is that the current 
operation of the Act can continue, and the screening criteria for the existing 
categories can be changed. In telms of the li'acking case study, the proposed 
measures could be adopted under the Act as additional criteria in ss 16 aJld 18 
for screening in the above-listed categories. 

211. According to Professor Kelsey, it is unclear whether the proposed type of 
measures would constitute screening criteria for the purpose of the reservation, 
and she has suggested that they would instead be conditions on operations 
which are not covered by the reservation. 137 I have reached a different 
conclusion. If New Zealand wished to impose the measures as criteria, then it 
could do so. There is no limit on the types of criteria that may be imposed. The 
reservation is set out in aJIilex II of New Zealand's non-conforming measures. It 

. provides: 

135 TPPA, New Zealand annex I of non-conforming measures, 12-13 and annex II 7-8. 
136 TPPA, New Zealand annex I of non-conforming measures, 12-13 and annex II 7-8. 
137 Eighth Kelsey Affidavit, II February 2016, [117]-[118]. 
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New Zealand reserves the right to adopt or maintain any measme that 
sets out the approval criteria to be applied to the categories of overseas 
investment that require approval under New Zealand's overseas 
investment regime. 

212. The OIA exemption is· included in both of New Zealand's annexes of non
conforming measmes so that the OIA is treated as both a generic (aunex I) and 
sector specific (annex II) measme. The entry dealing with the OIA in annex I of 
New Zealand's non-conforming measmes should, according to its own terms, 
be read in conjunction with aunex II. Therefore, changes to screening criteria 
made in accordance with the reservation in annex II apply to the exemptions for 
the OIA in both annexes. 

213. The existing criteria in the OIA include a specific criterion applicable only to 
investments in fmmland. The criterion is that the land must first be offered for 
sale on the open market in accordance with a procedme specified in regulations 
(OIA s 16(1)(f)). In a similm' vein, new specific criteria with the repOliing and 
consent requirements could be imposed to deal with investment in fracking 
operations. . 

214. In any event, New Zealand could also extract the proposed measmes fi:om 
investors as conditions of consent. In exercising their powers, the responsible 
Ministers are confened a very wide authority in s25( c) OIA to grant consent 
subject to conditions that the Ministers think appropriate. The statement in New 
Zealand's annex I of non-confonning measures that "investors must comply 
with the criteria set out in the overseas investment regime and any conditions 
specified by the regulator and the relevant Minister or Ministers" (emphasis 
added) supports this power. 

215. It would be appropriate for the Ministers to impose conditions along the lines of 
the proposed measmes, given the existing terms of the OIA. One of the criteria 
for sensitive land investments is that the investment will benefit New Zealand, 
and if the land is non-urban land greater than five hectares, the benefit must be 
substantial and identifiable (s16(1)(e)). The factors for assessing whether an 
investment meets this criterion include factors relating to the environment mld 
cultural heritage. Conditions that relate to the environment and cultural heritage 
would support the implementation of the existing screening criteria. 

Application of the OIA to proposed fracking operations 

216. There is no detailed investment proposal as pmi ofthe case study. I nonetheless 
note that the definition of "sensitive land" in Schedule 1 to the OIA is extremely 
broad. It includes the seabed, non-urban land that is greater than five hectares, 
and much smaller areas of land which are adjacent to specified types of land 
(for example, 0.4 hectm'es if the land adjoins a reserve). 



217. I venture to suggest that most commercial mining operations in New Zealand 
would be canied out on land within the definition of sensitive land under the 
orA. From my review of the materials provided to the Tribunal regarding 
fracking, it would appear that fracking operations in particular would be carried 
out on sensitive land (although I have no expertise on this matter). To the extent 
that any TPPA-foreign investment in fi'acking operations involves sensitive 
land, it would be screened, and could be screened according to the proposed 
new criteria of cost benefit analysis and Maori consent. 

218. The terms of existing consents may be varied by the responsible Ministers with 
the agreement of the investor (s27 orA). Therefore, under current law, an 
already consented investor could not be subjected to additional OIA 
requirements to carry out a cost benefit analysis and obtain Maori consent 
without the agreement of the investor. It seems unlikely that the proposed 
measures would be imposed on existing consent holders, as this would not be an 
effective way to manage the problems arising fi'om fracking. Because such 
amendments are not expressly contemplated by this scenario, I do not discuss 
them further. The potential TPP A issues arising from changes in the general law 
applicable to fracking operations are considered under the second and third 
scenanos. 

Other regulation for fi'acking investments not screened lmder the orA 

219. For completeness, the remainder of my discussion of this scenario conce1'llS the 
regulation of foreign investment in fracking operations which falls outside the 
OIA screening categories. 

220. If New Zealand adopted measures to require cost benefit analysis and Maori 
consent for foreign investment in such operations, then the measures would 
likely be inconsistent with the national treatment obligation in TPPA art 9.4. I 
agree with Dr Ridings' observation that it would be hard to justiJY (with or 
without the TPP A) targeting foreign investment while not applying the sanle 
measures to New Zealand operations that cause the same harmful enviromnental 
and cultural effects. 138 The orA requirements do not need to be justified. 
Instead, significant investments within the ambit of the orA can be screened as 
an express exemption from national treatment, reflecting long-standing New 
Zealand policy. 

221. If there. is no legitimate policy reason for applying the measures to foreign 
investors only, then it is doubtful the measures would meet the requirements of 
the proviso to the Treaty Exception. If there is a legitimate policy reason for the 
discrinlination (because, for argument's sake, Maori require foreign operators to 
be treated differently), then there would be the further difficulty of having to 
convince a tribunal to adopt the wider meaning of "more favourable treatment". 
To fall within the scope of the exception, New Zealand would need to establish 
that the measures accord Maori more favourable treatment in the regulation of 

138 Third Ridings Affidavit, 9 February 2016, [12]. 
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the mmmg industry as compared to foreign investors. It IS not an easy 
comparison to make. 

222. Dr Ridings doubts that rational foreign investors would channel capital into 
setting up a business without first having obtained requisite approvals, such that 
the likelihood of claims is marginal. 139 I generally agree with that assessment, 
except that the process of obtaining approval can itself be a costly exercise. This 
might be the case if, for example, the prospective investor must consult with a 
range of affected or interested pmties, and if detailed plans need to form the 
basis of those consultations. 

223. Fmthermore, although it is uncommon for States to talce proceedings on 
investment matters, a TPP A State pmty may be interested in bringing 
proceedings against a discriminatory measure that is applied beyond the limits 
of the exemptions for the orA. States may be motivated to act for systemic 
reasons in relation to discriminatory measures that act as barriers to entry into a 
market. If New Zealand's measures m'e found to be inconsistent with the 
national treatment obligation and m'e not justified by the Treaty Exception, the 
result of State-State dispute settlement may be a recommendation on New 
Zealand (in effect) to withdraw the measures. 

Scenario two: a moratorium or ban on fracking through nationallegislaNon, or by a 
regional and local council declaring ji'acking a prohibited land use in a specific rohe 
where that is legally possible now or in the future, in response to concerns of Maori 
among other advocates. 

224. A key question in this scenario is whether the moratorium or ban (hereafter 
"ban") on fi'acking is intended to apply to all mining operations including those 
that have existing mining licenses and consents to frack, or to proposed 
operations only. I assume it is intended to apply to both existing and proposed 
operations. 

225. I see no difficulty in tenllS of the TPPA for the ban to apply prospectively. This 
includes applying the ban to operators who presently intend to apply for a 
consent, although there is an issue regarding the non-renewal of consents that I 
discuss further below.' There is a clear possibility that New Zealand might 
follow other jurisdictions and adopt a ban on fi'acking given the sensitivity of 
and ongoing resem'ch into the effects of the process as elaborated in the 
materials provided to the Tribunal. The possibility of reform would inform the 
putative TPP A investor's expectations about the regulatory environment in New 
Zealand and diminish the prospects of a successful claim for wasted expenses. 

226. If the ban is to apply to existing operations, it would effectively revoke existing 
licenses and consents and the economic impact would be fm' greater. If the 
severity of the impact is equivalent to a direct expropriation, a TPP A investor 
may claim that its investment has been indirectly expropriated by the ban. I 
would not regard a ban as a form of direct expropriation as that term is normally 

139 Third Ridings Affidavit, 9 FebrualY 2016 at [13.4]-[13.5]. 



understood (that is, transfer of title or outright seiZlu'e of property in favour of 
the goveruruent or third palty).140 The ban could also give rise to a claim for 
breach ofthe minimum standard of treatment. 

Expropriation 

227. Dr Ridings has explained that fi-acking permits are normally of sh01t duration, 
and that the ban could take effect on expiry of each existing consent. 141 There is 
a question whether an investor would nonetheless argue that its investment has 
been indirectly expropriated if its consent is not renewed after expiry. 

228. In Teemed v Mexico, the investor initiated proceedings against Mexico under 
the investment treaty between Spain and Mexico for indirect expropriation of its 
investment, amongst other claims. Tecmed argued that tile non-renewal of its 
pennit to operate a landfill was motivated by political reasons and denied it the 
economic use of its investment. In response, Mexico said that the non-renewal 
decision was made in a highly regulated and extremely sensitive framework of 
envirouruental protection and public health, and was a legitimate action that did 
not amount to an expropriation. The tribunal upheld Tecmed's expropriation 
claim. It determined that the effect of the decision was to deprive the investor of 
all its economic interest in the landfill, and that the decision was not 
proportionate to legitinlate policy goals or evidence of harm but was driven by 
community pressure.142 On this basis, the investor's claim may have been 
rejected if the non-renewal of the permit was based on a convincing scientific 
analysis, but it is evident from the award that the tribunal was reluctant to allow 
public opinion to info1ID policy. 

229. The NAFTA case Methanex v United States involved a ban similar to the 
measure proposed for this scenario. California introduced a ban on the sale alld 
use of a gasoline additive, methanol, on environmental grounds. Methanex was 
a producer of methanol and claimed that its investment had been expropriated 
by the ban, and specifically that tile ban caused the loss of its returns on its 
investment and the idling of its plant in the United States. The tribunal 
explained that such regulation would not n01mally found a claim for indirect 

.. 143 expropnatlOn: 

... as a matter of general international law, a non-discriminatory 
regulation for a public purpose, which is enacted in accordance with 
due process and, which affects, inter alios, a foreign investor or 
investment is not deemed expropriatory and compensable unless 
specific commitments had been given by the regulating goveruruent to 

140 See TPPA, annex 9-B. Resource consents are not property under New Zealand law (RMA s122) so 
would not be capable of direct expropriation under the TPPA. Contrast Eighth Kelsey Affidavit, II 
February at [129]. 
141 Third Ridings Affidavit, 9 February 2016, [30]. 
142 Teemed v Mexico at [151]. 
143 Methanex COlporation v United States, Final Award, 3 August 2005 part IV Chapter D at 4. 
Attached as Exhibit #28. 
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the then putative foreign investor contemplating investment that the 
govermnent would refrain from such regulation. 

230. The Tribunal rejected Methanex's expropriation claim on the basis that the 
California ban was made for a public purpose, was non-discriminatory and was 
adopted following due process. It was relevant that Methanex was well aware of 
the process of environmental regulation in the United States including the 
involvement of the wider public and the prospect of reform to better protect the 
enviromnent. 

231. Under the TPP A, the specific requirements of the annex on expropriation apply 
(annex 9-B). These requirements are very similar to, but not as strict as, the 
requirements indicated by the tribunal in Methanex. According to the annex, a 
TPPA tribunal would need to consider, in its fact specific inquiry in a given 
case: 

231.1. economic impact: as the proposed measure is to take the form of a ban, 
the economic impact would probably be severe (or at least it would be 
if the investor has no alternative but to cease operations). This would 
favour the investor's claim; 

231.2. the investor's reasonable, investment-backed expectations: the investor 
would have a reasonable expectation that the term of its lawfully 
obtained consent would be allowed to run to its expiry, at least if it is 
complied with. It is an "investment-backed" expectation. This would 
be especially the case if the consents are for Sh011 duration. The 
reasonable expectation would be that the consents are of short duration 
precisely because of the need to continually monitor the regulatory 
position and to allow changes to be introduced within relatively Sh011 
timeframes, but only after the expiry of existing consents; 

231.3. in my view, the general possibility of regulation in the mmmg / 
fracldng sector would not by itself be sufficient to displace this 
expectation.144 However, if during the term of the consent, there was a 
material change in circumstances, such as new evidence of 
enviromnental harm from fracking, then it could be reasonable to 
expect the New Zealand Government to respond. It is not clear though 
what level of harm would be required. For present purposes I have not 
considered whether the relevant consent would be conditional on 
monitoring and the absence of defined harmful effects, although I 
assume it probably would be; 

231.4. character of the government action: the ban is to be given effect by 
legislation, or (presumably) by a local authority exercising a power 
under legislation. It would therefore be lawful in telIDS of New Zealand 
domestic law. If the ban is adopted following a proper regulatory 

144 Contrast Third Ridings Affidavit, 9 February 2016 at [31.4]-[32]. 



process,t45 this would favour the defence. It would fmiher favour the 
defence if the ban is a logical consequence of the regulatory process, in 
the sense that potential harm fi'om fi'acking is reasonably established 
during that process. It is unclear whether public opposition to fracking 
would be helpful in establishing the rationale for a policy change. The 
approach of tribtmals to this issue is not consistent, as demonstrated by 
the awards in Teemed and Methanex; 

231.5. non-discrimination: it would favour the defence if the ban is designed 
and applied on a non-discriminatory basis and for a public purpose. An 
investor may argue that a ban applied at a regional level only, in 
response to local concerns and conditions, is discriminatory as 
compared to the treatment of investors in other areas. The Resource 
Management Act 1991 (RMA) contemplates regional variations in the 
regulation of the enviromnent through regional and district plans. In 
effect, the investor's argument would be that the TPP A does not pelIDit 
this kind of regulation. The response to such an argument would be 
that, as in cases like Methanex and Bilcon, what is imp01iant is whether 
regulation is applied on a non-discriminatory basis to those who are 
subject to it - in Methanex, the issue was whether California's measure 
was discriminatory against foreign suppliers operating within 
California. In contrast, in Bilcon, the measure at issue was federal 
regulation that had been applied inconsistently to different investors 
across Canada. In Merrill & Ring, the tribunal appeared to accept that 
regional variations could be justified by local conditions; 146 

231.6. public purpose: the purposes of the measure are to protect the 
enviromnent and to uphold Maori values in the protection of the 
enviromnent. The annex recognises that the enviromnent is a legitimate 
subj ect of public interest regulation, which would favour the defence of 
the measure. Given the Preamble, legitimate public purposes would 
also likely be construed to include the protection of cultural values; 

231. 7. whether "rare circumstances" exist: as explained earlier, the annex 
provides that non-discriminat01Y regulatory actions for a public 
purpose are not expropriatory except in rare circumstances. It may be 
relevant to consider whether the investor has lost its investment in 
response to unceliain or minimal enviromnental h31IDs, or the extent to 
which the public interest is served by the ban. 

232. A ban on fi'acking could result in a finding that an investment has been 
indirectly expropriated, if the economic impact on the investor is severe and 
disproportionate to the public interest. In terms of the renewal of consents, if 
fracking consents are granted for Shmi two - three year periods, then this 
indicates that investors holding them could not reasonably expect their renewal 

145 I agree with Dr Ridings' description of proper process in her Third Affidavit, 9 February 2016 at 
[24]. 
146 Merrill & Ring v Canada at [225]. 
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on an ongoing and long-term basis. If the ban is adopted following due process 
where potential harm fi'om ji"acking is reasonably established, there would be 
grounds for defending an expropriation claim at least in relation to the non
renewal of a consent._ In other words, a claim is possible, as is a good defence, 
but without specific facts it is difficult to be more conclusive. 

Minimum standard of treatment 

233. Some of the conclusions reached in relation to the potential expropriation claim 
are also applicable to the claim for breach of the minimum standard of 
treatment. A TPPA tribtmal would likely assess the following factors: 

233.1. the investor's expectations: as discussed in relation to expropriation, an 
investor would have reasonable expectations about the ongoing validity 
of its lawfully obtained consent. The lack of specificity on what 
constitutes investor expectations in the minimum standard of treatment 
clause would give a tribunal a discretion to weigh arglUnents about 
what can reasonably be expected. However, fi'ustration of the 
investor's expectations by itself would be insufficient to establish a 
breach of the minimum standard of treatment under the TPP A; 

233.2. whether the ban is arbitraJY: the application of the ban to existing 
consents would be inconsistent with the rule of law principle against 
tetrospective application of new laws. This would suppoli an investor's 
claim that the ban is applied in an arbitrary way. It would also point to 
New Zealand acting umeasonably, if the tribunal included 
reasonableness in its assessment; 

233.3. natural justice and due process: as with expropriation, if the ban is 
adopted following a proper regulatOlY process, this would favour New 
Zealand's ability to defend a claim for breach of the minimum standard 
of treatment; 

233.4. discrimination: as with expropriation, if the ban is applied on a non
discriminatory basis, this would favour the defence of the measure. 

234. I tend to agree with Professor Kelsey (although perhaps with less force) that a 
ban on fi'acking applied to existing consents could be accepted by a tribunal as 
breaching the minimum standard of treatment under the TPP A on the basis it is 
arbitrary.147 An investor's reasonable expectation about the ongoing validity of 
its lawfully obtained consent, although insufficient by itself, would support an 
overall finding of breach. New Zealand might well argue that it followed formal 
due process in adopting the ban, but that process could be seen as resulting in 

147 See Eighth Kelsey Affidavit, 11 February 2016, at [143] and the discussion of the minimum 
standard at [28]-[50]. Contrast Third Ridings Affidavit, 9 February 2016, [19]-[32] (in relation to 
expropriation). -
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the arbitrary treatment of an investor. In other words, the consequences of due 
process would not be ignored. 

Treaty exception 

235. If an investor succeeds in establishing that an expropriation has taken place, or 
that there has been a breach of the minimum standard, New Zealand may look 
to the Treaty Exception to defend the ban: 

235.1. proviso: assuming the ban is applied to all tracking operations in New 
Zealand, there would be no discrimination and no disguised 
protectionism against foreign investment in the affected sector. This 
would strongly favour New Zealand being able to meet the 
requirements of the proviso. If the ban is applied regionally, an 
investor may argue that the measure is arbitrarily discriminatory. The 
better view is that the measure would be non-discriminatolY if applied 
on a non-discriminatory basis to all investors within the relevant region 
to give protect Maori interests in that region; 

235.2. more favourable treatment: New Zealand would need to demonstrate 
that the measure is necessary to accord more favourable treatment to 
Maori. The more favourable treatment would be in the preferences 
given to Maori interests ,over those of others in the regulation of the 
mining industry. Whether a TPP A tribunal would accept this as 
adequate for the purpose of the exception would depend on its 
acceptance of the broad view of more favourable treatment. 

Scenario three: changes to the conditions of licenses for mining by ji-acking, including 
new restrictions on water draw-off, stricter rules for storage, transportation and 
disposal of toxic substances, higher standards for water quality and land stability, 
and a ban on landfarming, as per concerns expressed by Maori. 

236. The TPPA analysis of the proposed measure in scenario three is similar to that 
discussed for scenario two. That is, scenario tlu'ee also raises the possibility of 
an indirect expropriation claim and a claim for breach of the minimum standard 
of treatment, and the same factors would be considered in the assessment of 
each claim and the defence to the claims under the Treaty Exception. I briefly 
consider those factors, to the extent that they differ in their application to this 
scenmio. 

Expropriation 

237. Regarding the prospects of an expropriation claim, much would depend on the 
terms of the licenses and consents (and whether they permit changes to be made 
to them) and the cost implications of the new measures. 



238. In Glamis Gold v United States for example, the investor claimed compensation 
for regulatory expropriation on the basis that onerous new regulations 
applicable to its mining operations woJlld cause it to suffer significant financial 
loss. In pmiicular, the regulations imposed a back-filling requirement on its 
open-pit mines, in order to better respect the values and traditions of the local 
Quechan Nation regarding their sacred lands. The tribunal rejected the 
expropriation claim because the investor still retained a viable investment, 
despite the new regulations.148 

239. If the proposed measures do have an effect equivalent to an expropriation, then 
the factors discussed above for scenario two would form the basis of the 
tribunal's analysis of the investor's claim. 

240. In terms of the investor's expectations, the investor would likely argue that it 
reasonably expected the conditions of its consent to frack not to change during 
its term. However, while it may be reasonable for an investor to expect that its 
lawfully vested right to operate an investment not be revoked (scenm'io two, 
above), it would not be reasonable to also expect that regulation of the 
investment remain frozen for its duration, unless the investor was given specific 
assurances by the government or regulatory authorities that the regulatory 
settings would remain stable. 

241. There is a clear potential for changes in the regulation of fracking, and cmTent 
law permits changes to the terms of consent conditions in celiain circumstances. 
Therefore, changes to the regulation of fracking would be reasonably 
expected.149 According to the Bilcon majority, the possibility of a new 
government taking a fresh look at the issue would also inform what an investor 
could reasonably expect.150 For these reasons the investor's reasonable 
investment-backed expectations would not be as strong in this scenario as they 
would likely be under scenm'io two. 

Minimum standard of treatment 

242. Changes in regulation may give rise to a breach of the minimum standard of 
treatment, in limited circumstances. As above, a tribunal would likely consider 
the investor's reasonable expectations, whether the proposed measures are 
arbitrary or discriminatory, and whether due process is followed in the design 
and application of the measures. 

243. I refer to my discussion of investor expectations in relation to the potential 
expropriation claim. In my view, it would be reasonable to expect ongoing 
changes in the regulation of the mining industry's fracldng sector given the 
controversial nature of the fracking process. 

148 Glamis Goldv US at [366]. 
149 Contrast Eighth Kelsey Affidavit, 11 Februaty 2016 at [39]. 
ISO Clayton / Bilcon of Delmvare, Inc v Government of Canada, PCA Case No 2009-04, Award on 
Jurisdiction and Liability, 17 March 2015 at [572]; attached as Exhibit N to Sixth Kelsey Affidavit, 19 
January 2016. Discussed by the majority in the context ofa fair and equitable treatment claim. 
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244. If the proposed measures are wan'anted by a genuine and rational policy, it is 
unlikely they would be deemed evidence of arbitrary conduct by New Zealand. 
In terms of due process, if the proposed measures are implemented through a 
lawful process such as the one in the RMA for reviewing resource consents, 151 

this also favours the defence to the claim. 

245. A breach of the minimum standard of treatment would be possible under this 
scenario, but it would not be a strong claim unless the process adopted to 
implement the measures or their implementation was arbitrary, grossly unfair or 
unjust, discriminatory or completely lacking in transparency. Even on the lower 
and more dubious standard of um'easonableness, a claim would still be difficult. 
If the claim is established on any of these grounds, then it is unlikely that New 
Zealand would be able to satisfY the good faith requirements of the Treaty 
Exception. 

Claimants' case studies: freshwater 

Scenario one: amendment to the Resource Management Act to provide a sustainable 
ji-mnework for the management of ji-esh 'water within every catchment, covering all 
aspects of ji-eshwater governance, values, limits, decision-making, and allocation and 
that recognises the mana of iwi and hapu and provides for iwi rights, including 
proprietary rights, and for relationships and responsibilities as kaitiaki in respect of 
water. 

246. This scenario deals with the allocation and management of rigbts in freshwater 
resources. I am unsure how the proposed changes would affect specific 
investors, and unsure what proprietary rights are involved. I have endeavoured 
to flesh it out for the purpose of analysis. 

247. The proposed governance regime appears to contemplate a new approach to 
decision-making that recognises Maori values, specifically, kaitiakitanga. 
Reflecting kaitiakitanga, it may be neceSSalY to impose a higher standard of 
environmental protection than is provided for under the current framework for 
managing freshwater resources. The description of the possible measures for 
this scenario refers to "limits" which may include limits on the use of water and 
limits on discharges into water. The new decision-making processes would 
presumably have Maori involvement. 

248. I have assumed that the new govern~ce regime is applied to holders of existing 
water use permits. I have also assumed however that the grant of proprietary 
rights to Maori does not entitle Maori to extract benefits from the holders of 
water use permits in addition to what the permits currently provide, and that the 
permits remain valid. That is, I have assumed that the proprietary rights of 
Maori to water al'e not exclusive, but are managed as part of the new 
governance regime alongside the rights of others. New permits may be issued 
on different terms, consistent with the objectives of the new regime. Finally, I 

151 RMA 1991, S 128-130. 



have assumed that the putative TPP A investor holds a permit to use water and 
now finds itself subject to the new governance measures. 

249. On the basis of these assumptions, a possible complaint of an investor may be 
that, as a result of the new measures, it is now burdened with additional 
compliance costs, and is also now faced with a new, complex and less certain 
approach to the management of its user interest in water. It does not appear 
from the described measures that the costs would be prohibitive. If this is 
cOlTect, then the investor would have no claim to compensation for any indirect 
expropriation of its investment. 

250. I note that Dr Ridings has focussed on a possible expropriation claim in her 
analysis of this scenario, but her approach hinges on different assumptions. 152 In 
particular, that the granting of proprietary rights to Maori or new limits on the 
use of water would deprive the investor of its user rights under an existing 
pennit, which in turn would deprive the investor of the value of its investment. 
If the measures neutralise the economic value of an investment, then I agree that 
an indirect expropriation claim would be possible in relation to the investment 
(rather than the permit specifically, which is potentially not an investment, as 
explained by Dr Ridings). I have not assessed this possibility because the 
assumptions seem unrealistic. 

251. The cost implications and issues regarding the new decision-making aspects of 
the proposed measures could give rise to potential claims for breach of national 
treatment and the minimum standard of treatment. 

National treatment 

252. The national treatment claim would focus on the preferential dish'ibution of 
water rights to Maori: 

252.1. less favourable treatment: if Maori are allocated greater water rights 
through the new governance regime than the investor, then the investor 
has been treated less favourably. Likewise, if the proprietary rights 
granted to Maori include user rights that are not available to the 
investor, trus would also result in less favourable treatment of the 
investor; 

252.2. like circumstances: the assumed reasons for the new regime are to 
involve Maori in the governance of water, and to give substance to the 
customary interest Maori have in water. The reasons for the proposed 
measures strongly point to the absence of like circumstances between 
Maori and the investor. 

253. If like circumstances do not exist, then adoption of the proposed measures 
would not be inconsistent with the national h'eatment obligation. There is also 

15'Third Ridings Affidavil, 9 February 2016, [48]. 



an exemption for the regulation of water in New Zealand's annexes of non
conforming measures. Depending on the fmal fOlm of the measures, they may 
in any 'event be exempt £i'om the national treatment obligation. 153 

Minimum standard of treatment 

254. In telms of a minimum standard of treatment claim, a TPP A tribunal would 
likely assess the following factors: 

254.1. the investor's expectations: government inaction to date on the matter 
of Maori interests in freshwater would not be sufficient to create a 
reasonable expectation of future inaction, particularly as freshwater 
management is still a live issue.154 General assurances about current 
policy do weigh in favour of creating an expectation about stability, but 
in the present context, expectations would need to also be viewed 
against the regulatory context. Reform to the framework of freshwater 
management is contemplated by ClUTent law. The RMA allows changes 
to consents and permits in certain circumstances, including tln'ough the 
adoption of a new national standard (s128(1)(ba)).155 The proposed 
governance regime could potentially be adopted under the RMA 
without the need for an amendment. In recent years reform has been 
taking place on an iterative basis. Unless an investor was assured there 
would be no further reform, or that future refOlIDs would not apply to 
it, an objective assessment of the investor's expectations would allow 
for the possibility of further reform over the longer term, including to 
take into account Maori interests, notwithstanding current policy; 

254.2. whether the measures result in arbitrmy treatment: in my view the 
question whether the measures result in arbitrary treatment could be a 
central issue in any claim, The participation of Maori in the decision
making process established under the new regime may give rise to a 
perception that decisions on the allocation of water rights are tainted by 
bias. In the Merrill & Ring case for example, the tribunal expressed 
serious concerns about the representation of local industry on a 
regulatory body.156 For the present scenario, it would depend on the 
nature of Maori patiicipation and the finer details of the decision 
making process. This is not to suggest that such a process is wrong, but 
that the minimum standard of treatment under customat'y international 
law has not (yet) developed an appreciation of how indigenous 
governance or co-governance might work; 

254.3. a related problem is that the investor may have little understanding of 
the Maori values underpinning the new regime. The consequence of 
this may be that the investor finds it difficult to patiicipate effectively, 
at least to begin with. Addressing these difficulties could be expensive 

153 TPP A, New Zealand annex II of non-conforming measures at 3. 
154 Contrast Eighth Affidavit, 11 FebruaIy 2016, [158]. 
155 Discussed in Ridings Third Affidavit, 9 February 2016 at [39]. 
156 Merrill & Ring at [227], 



in time and resources. This problem could arise under the RMA as it is, 
and I briefly expand on it below; 

254.4. natural justice and due process: adopting a proper legislative or other 
reform process for the adoption of the new governance regime favours 
the defence to the claim. However, the requirements of natural justice 
and due process also extend to the administTation of the regime. As 
noted, the administration of the regime may not meet the requirements 
of natural justice as these requirements are understood in the customary 
international law sense; 

254.5. discrimination: the issue of discrimination is related to the potential for 
. arbitrary treatment. An investor could perceive that it is being 
discriminated against unfairly on the basis of its nationality and this 
risk is heightened because of the lack of due process. The investor 
could argue that the discrimination is further compounded by its 
inability to participate effectively in the decision-making process set up 
by the new governance regime. 

255. The adoption of the proposed measures to better regulate freshwater 
management could give rise to a claim for breach of the minimum standard, but 
the claim would likely be based on how the new measures are implemented 
rather than on the change in regulation per se. 

256. The RMA as it is cunently written includes some recognition of Maori interests, 
and provides for their protection to some extent. I wish to briefly comment on 
potential TPP A issues arising in relation to the application of the relevant RMA 
provisions, beyond the measures proposed in this scenario. 

257. In PaIi 2 of the Act, the relationship of Maori with ancesh'al lands and other 
taonga is listed as a matter of national importance (s6( e)). Kaitiakitanga is 
"another matter" that decision makers shall have paIiicular regard to (s7(a)). 
The principles of the Treaty ofWaitangi must also be taken into account (s8). I 
note that Dr Ridings has observed that in practice this meaI1S consultation.157 

258. From my recent experience as a participant in RMA processes, I suggest that the 
quality of consultation is important in order for both applicants and Maori to 
achieve satisfactory outcomes. Perhaps this is self-evident. However, from an 
investor's perspective, particulaI'ly an investor without a long-standing 
involvement in New Zealand, a range of relevant issues may aI'ise during a 
consultation and consenting process. These would include: 

258.1. unceliainty about which groups to consult with, given that several 
groups may have kaitiaki roles within the SaIlle area and given that 
those roles can evolve. An investor may be surprised to learn that a 
hapu it was not aware of has objected to a consent application, despite 
its efforts to consult; 

157 Third Ridings Affidavit, 9 FebrualY 2016 at [33.3]. 



258.2. uncertainty about what fOlID or level of consultation is required; 

258.3. uncertainty about what is meant by kaitiakitanga given its exact 
meaning may differ between different kaitiaki; 

258.4. uncertainty about what is required to mitigate halIDs to the cultural 
environment to the extent that the required mitigation does not involve 
scientific processes; and 

258.5. difficulties in accessing cultural advice to foresee .what may be 
required in an application and difficulties in accessing cultural 
evidence to rebut arguments. 

259. In terms of the Waste Management description of fair and equitable treatment, it 
could be argued that from a customary intemational law perspective such 
treatment is "arbitraly" and / or "idiosyncratic". It would not be sufficient for 
New Zealand to argue in response that the treatment is consistent with New 
Zealand law. 

Treaty Exception 

260. It is unlikely that the proposed measures would breach the national treatment 
obligation because Maori would not be in like circumstallCes to the investor. 
There would be no need to rely on the Treaty Exception. 

261. As to whether a breach of the minimum standal'd of treatment would come 
within the exception: 

261.1. proviso: although it would depend on the terms of the new regime, it 
appeal's that the proposed measures could involve arbitralY alld 
discriminatory treatment. However, conclusions about such treatment 
for the purpose of the breach of the minimum standal'd obligation 
should not simply be transposed to the exception for the purpose of 
assessing whether the requirements of the proviso al'e met. Otherwise, 
New Zealand would not be able to rely on the exception for most 
breaches of the minimum standal'd of treatment, despite the exception's 
stated coverage to the whole of the TPPA. New Zealand would have a 
reasonable argument that it meets the requirements of the proviso, if it 
Call establish that the proposed measures have their basis in a 
legitimate policy and are adopted in good faith; 

261.2. more favourable treatment: the preferential allocations of water rights 
to Maori would clearly atnount to more favourable treatment; 

261.3. the other proposed measures, such as the involvement of Maori in the 
governance of freshwater, could amount to more favourable treatment 
of Maori but this is less clear-cut. The more· favourable treatment 
would be in the status Maori hold in the regulation of freshwater, 
including the right to make decisions affecting others. Whether such a 
status would be. accepted as more favourable treatment depends on 
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adoption of the broad interpretation of the phrase. An investor would 
likely argue that Maori do not receive more favourable treatment for 
the pl11]lose of the exception, as Maori are not accorded any advantage 
or benefit. Rather Maori interests are taken into account in an 
administrative process. These considerations would equally apply to 
the current operation of the RMA. 

Scenario two: the exercise of powers under that amendment to freeze current 
allocations of fresh water rights in an iwi's rohe, and either prohibit the granting of 
new rights so as to protect the quality and mauri of the water, or distribute all new 
rights only to local iwi and hapu for both customary and commercial pUlposes. 

262. As I understand it, the proposed measure in this scenario can be reduced to the 
non-renewal of a permit to use water following the expiry of the permit, and 
thereafter, the exclusive use of water by Maori. This scenario raises very similar 
issues to those already discussed and I address them only briefly. 

263. The proposed measure could give rise to an expropriation claim and I or a claim 
for breach of the minimum standard of treatment, for substantially the same 
reasons, and with the same analysis, as applicable to the non-renewal of a 
consent to fi"ack discussed in the first case study. Key issues in establishing a 
breach of either obligation would include whether the investor could 
substantiate a legitimate expectation to have its permit renewed, and whether a 
proper process was followed in the adoption and implementation of the 
measure. 

264. The measure could also give rise to a national treatment issue, for snbstantially 
the same reasons, and with the same analysis, as applicable to the preferential 
allocation of water rights to Maori in the first scenario under this case study. 
The national treatment claim, if not already addressed by the exemptions in 
New Zealand's annexes ofnon-confonning measures, would likely fail, becallse 
Maori are not in like circumstances as other investors. 

265. For the purpose of the proviso, New Zealand would need to establish a very 
clear rationale as to why water rights within a particular region have to be 
allocated only to Maori. On this front, the scenario proposes a prohibition on 
new rights to protect mauri, or the exclusive distribution of rights to Maori for 
customary and commercial use. These reasons are not compatible - it would be 
one or the other - and a precise rationale would need to be more fully 
developed. 

CONCLUSION 

266. I conclude by indicating where my opinion sits relative to the opinions of the 
parties' expelis on the main issues, and by re-stating my overall opinion on the 
Treaty Exception as summarised at the outset in light of the matters examined in 
this brief. 



267. As between the experts, I have less difficulty with the proviso or chapeau in the 
Treaty Exception compared to Professor Kelsey, but agree with both of the 
pmiies' expelis that "more favourable treatment to Maori" is at least open to 
interpretation alld that paragraph 2 is ambiguous. The policy safeguards in the 
substantive investor protections in Chapter 9 of the TPPA are positive 
innovations. I am less sceptical than Professor Kelsey, but also less optimistic 
than Dr Ridings, about their effectiveness. 

268. Trade and investment treaties m·e long term agreements. The GATT for exmnple 
has been in existence since 1947 (the original text was carried forward into the 
WTO framework with some modifications). When drafting exceptions to a 
given agreement, some foresight is needed about what may be needed both in 
the present and in the future. It needs to be said that the Treaty Exception is 
unique in trade agreements, alld demonstrates leadership by New Zealalld in 
recognising the interests of indigenous people. At the smne time however, its 
adequacy is compromised because it does not fully reflect the comprehensive 
nature of the TPP A, it has not evolved in light of changing jurispmdence (unlike 
other policy safeguards), and finally, its scope does not account for the range of 
policy choices and administrative regimes that may be needed to protect Maori 
interests now alld in the future. 

SWORN ) 

at Auc1dand on.2.4 Febmary 2016 ) 

Before me: ) 

A solicitor of the High COUli of New Zealand 

Briar Georgina Ensor 
Solicitor 

Alackland 
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