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Chapter 1: Introduction
Porotī Springs emerge from the ground on a two-acre block of Māori reserve land near
Whāngārei known as Whatitiri 13Z4, which was set aside when the Whatitiri Block was
partitioned (and largely alienated from Māori possession) in 1895. This report covers the
allocation of water from the springs under the Resource Management Act 1991, including the
opposition thereto from the springs’ kaitiaki, the Te Urioroi, Te Parawhau, and Te
Māhurehure hapū.

1.1 Project background
On 15 July 2011 the presiding officer of the Te Paparahi o Te Raki (Northland) Tribunal
inquiry, Judge Craig Coxhead, issued a direction setting out the Tribunal’s recommendations
on gap-filling research on generic issues and invited submissions on the matter. 1 On 4 August
2011 Donna Hall, as counsel for the Wai 568 and Wai 861 claimants, responded that
We … consider that the alienation of key natural resources such as water is a critical issue for
the Tribunal. Poroti Springs is a case in point where careful examination is needed of the
history of such an important resource, the Maori conception of ownership (as well as that of
the Crown), the protection given to it by Maori, and the efforts of the Crown and others to
avoid such protection.
This is an ideal case study of one of the big natural resource issues which needs to be dealt
with at a generic level. 2

The Tribunal considered this proposal could be included in its upcoming review of local and
specific gap-filling research needs. 3
In October 2013 Tribunal Chief Historian Richard Moorsom completed his ‘Local Issues
Research Review’ for the Te Paparahi o Te Raki inquiry. In it he noted that the Crown had
argued that the Resource Management Act 1991 (RMA) was treaty-compliant. As Crown
counsel had put it in July 2012,
The Crown considers the RMA to be consistent with Treaty principles. It requires a balancing
of interests which is also provided for in Te Tiriti and/or The Treaty. There are multiple
interests in the environment and natural resources of the inquiry district that must be carefully
weighed and the RMA regime provides for this. 4

1

Wai 1040 paper #2.5.89
Wai 1040 paper #2.6.51
3
Wai 1040 paper #2.5.103, pp 6, 9
4
Wai 1040 paper #1.3.2, p 169, quoted in paper #6.2.13, p 66
2

1

The Chief Historian noted Ms Hall’s proposal that Porotī Springs be researched as a case
study and commented that
The exploitation of water from Poroti Springs in the 1970s and 1980s is briefly discussed by
Alexander (A7) and there is further historical detail on land-related issues originating in the
1880s in Armstrong & Subasic (A12), Hearn (A3) and Paul (E37). However, there is little
information on the period from 1990 up to the recently concluded case in the Environment
Court. The claimants may wish to consider filing relevant documentation from this and other
proceedings that they consider would help to fill this gap, as well as other material, such as
the recent TV documentary on Poroti Springs.
This resource has long been a source of contention and the claimants will be able to draw on
their extensive experience in preparing their evidence. This is likely to suffice in combination
with the existing technical research and a local case study targeted on control and usage of the
water resource from 1990 to the present. 5

Judge Coxhead subsequently directed that the local issues research programme include a
‘case study of Poroti Springs, focusing on the control and usage of the water resource from
1990 to the present’. 6
The author was commissioned to carry out the Porotī Springs case study on 7 July 2015. That
commission – which is attached to this report as appendix 1 – set out that the resulting report
should explain how the resource management regime in place since 1991 provides for the
ownership, management, and control of the springs. In doing so the report was also to set out
how that regime has recognised and provided for the interests of the springs’ kaitiaki, both in
theory and in practice. 7

1.2 Methodology
The report essentially concerns the operation of the RMA with respect to a specific body of
water. In that respect the author must place a caveat on the report on the basis that he is
neither a lawyer nor someone with experience of the RMA as an applicant, witness, or
objector. The author is an historian and an experienced researcher and writer on the subject of
treaty claims being considered by the Waitangi Tribunal (some of which have involved the
RMA). This report does not, therefore, analyse decisions taken by consent authorities from a
legal perspective or generally in terms of RMA precedents, standards, and practices. Rather,
the report is a history of the control and management of Porotī Springs during the RMA era
based on a core understanding of the legislation and with an eye upon the extent to which the
law and its application have provided for Māori treaty rights over their taonga.

5

Wai 1040 paper #6.2.13, pp 72-73
Wai 1040 paper #2.6.51, p 10
7
Wai 1040 paper #2.3.29
6

2

Some of the decisions taken by consent authorities are difficult to comprehend for someone
without RMA experience. Was it usual, for example, for an applicant for a consent to propose
who should be appointed as the hearing commissioner? Why would reference constantly be
made to objectors being party to consent orders when they had withdrawn from the appeals
process and not signed them? How could the Environment Court dispose of an appeal when
one of the three grounds upon which an application was declined in the regional council’s
decision had not been resolved or even discussed? Was it normal for the respondent to join
with an applicant in both sharing an expert witness and in strategising how to encourage the
appellants to drop their case? Others will know the answers to these questions and can make
submissions upon them; the report itself sets out the detail.
While this report concerns a comparatively recent period of history – and indeed comes right
up to the present in its focus – the history of external control and management of Porotī
Springs by no means begins with the passage of the RMA in 1991. The Water and Soil
Conservation Act in 1967 ushered in the era of water permits issued by regional water boards,
and it was not long after its enactment that the spring water first became subject to this new
regime. Prior to this the allocation of water from the springs was managed by the Native or
Maori Land Court in conjunction with the trustees appointed to manage the reserve
encompassing the springhead that was set aside in 1895. While the focus of the report is on
the RMA era, therefore, chapter 2 deals with pre-1991 events. This is essential background
for understanding the post-1990 period.
At the same time it is necessary to explain that the report does not address a key aspect of the
local history: that is the alienation of Māori land. As noted, Porotī Springs flow from the
ground principally on Whatitiri 13Z4, a two-acre block of land which was reserved for Māori
use (evidently because of the water supply) upon the subdivision of the Whatitiri 13 block in
September 1895. Whatitiri 13, comprising 9,588 acres, was the largest partition of the
21,362-acre Whatitiri block, which was brought before the Native Land Court for a title
investigation in December 1894. 8 The Whatitiri partitions were subject to heavy Crown
purchasing in the years following 1895, with over 16,000 acres acquired through purchase or
taken in lieu of payment for surveys by 1900. Whatitiri mountain itself was lost to the Te
Urioroi, Te Parawhau, and Te Māhurehure hapū at this time. 9
To an extent, therefore, the claimants regard the loss of their whenua as a key reason for their
difficulties in controlling the use of private bores above the Porotī aquifer or riparian
abstractions of water from the Waipao Stream. In other words, the loss of the land is vital
context for understanding the loss of control of the waterways. The focused nature of this
research project, however, has not allowed any broader consideration of these issues. It must
suffice at this point to acknowledge that Porotī Māori are keenly conscious of this bigger

8
9

Wai 1040 document #A39(h), pp 348-349
See Wai 1040 documents #A39(h), pp 354-358; #A7, pp 114, 271; #A12, pp 1167-1175; #E37, pp 7-10
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picture. As Whatitiri Māori Reserves Trust (WMRT) chairman Taipari Munro told the
Environment Court in October 2012,
The Springs are the only tribal asset to remain in tribal ownership. They were cut out in the
course of subdivision and sale for the express purpose of a water supply for the papakainga
which existed at the Springs and along the Waipao stream. Poroti Springs have been reserved
for the benefit of the owners, and later, the Trustees on behalf of those owners, for water
supply purposes. Even so, the dispersal was so great following the alienation of the land that
it was not possible to elect representative trustees to manage the Springs and then to engage
them in management in any regular way. For a long period up to the present, there were no
regular meetings of the Trustees.10

Given the focus of the research, the primary sources of information relied on in this report are
the files of the Northland Regional Council (NRC) and Whāngārei District Council (WDC)
that were made available to the author during two research trips to Whāngārei in July and
September 2015. A number of the files in question were photographed by the claimants, who
had access to the same material, and their supply of the digital images to the author saved
many hours of research time. While this meant that, in some cases, the choice of relevant
material was not made by the author, for the most part the claimants attempted to take an
image of every page in each file. The net effect of this contribution was unquestionably
positive for the report, as it alleviated considerable time pressures on the research phase of
the project. As it happened, the author did find the time to double-check some files to make
sure there was nothing further of interest on them.
These NRC and WDC files contain a wealth of information about consent applications and
consent authority decisions. They also contain a great deal of other correspondence on issues
to do with land or water consents at Porotī. They are, however, imperfect records in their own
right. As is noted at various points in the report, local body officers often did not make file
notes of what now appear to have been important phone conversations or meetings. Not all
email correspondence relating to the consents has been filed, and in some cases the files are
dominated by the correspondence of consent holders or applicants.
These imperfections, however, are not particularly problematic for the report. The documents
available allow for the creation of a solid narrative of events, and include a sufficient array of
submissions and letters from Porotī Māori to ensure that the local Māori perspective on the
events described is incorporated. In addition, further documents (such as email exchanges and
news clippings) were provided by Millan Ruka and Richard Nathan, and the author met
separately in Whāngārei with the WMRT and Mr Nathan in July 2015. A site visit to Porotī
Springs, Whatitiri maunga, and the Waipao Stream (including the WDC’s water treatment
plant) was also undertaken in July 2015 in the company of Taipari Munro, Millan Ruka, and
Dinah Paul.
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It should be noted that Mr Nathan also offered the author access to his extensive collection of
documents concerning Porotī Springs at the outset of the research. Mr Nathan has amassed a
large library of material, but it was beyond the scope of the project to take him up on this
offer. This was later a matter of some regret, because the NRC files covering the period
during which Mr Nathan’s business relationship with Zodiac Holdings Ltd soured (and he
found himself eventually excluded from a water right at Porotī) are dominated by
correspondence from Ian Thompson of Zodiac. It was more difficult to discern Mr Nathan’s
perspective on these matters at the time. Again, however, this was not of itself a particular
problem for the report, as the focus was principally on the basis upon which the consent
authorities made their decisions. Mr Nathan is of course also able to bring his perspectives to
bear in the presentation of his own evidence to the Tribunal.
Another important source for the report were the files of government agencies held in
Archives New Zealand’s Auckland and Wellington branches. Files consulted – most of which
are used in chapter 2 – include those of the Health Department concerning Whāngārei’s water
supply, the Education Department and Auckland Education Board concerning Porotī School,
the Treasury concerning the Maungatapere Irrigation Scheme, the Department of Maori
Affairs concerning the creation of the Whatitiri Māori reserves, and the Department of Lands
and Survey concerning Whatitiri Scenic Reserve. Newspaper and other news media sources
(including television documentaries and news items) have also been used, particularly for the
period after 2000. Radio New Zealand Whāngārei correspondent Lois Williams has been a
source of many stories on Porotī Springs in recent years. The author visited Whāngārei
Central Library in September 2015 and made use of the Florence Keene scrapbook collection
in the library’s Northland Room (Florence Keene was a local historian who bequeathed her
collection of books and newspaper cuttings to the library).
In June 2015 the author also contacted the Ministry for the Environment, the Department of
Conservation, Te Puni Kōkiri, and the Ministry for Primary Industries to see what material
they might hold about Porotī Springs. No response was received from either Te Puni Kōkiri
or the Ministry for Primary Industries. A staff member of the Ministry for the Environment
undertook to investigate and respond in due course, but then made no further contact. The
Department of Conservation was more forthcoming. On 6 July 2015 the Acting Director
Conservation Services at its Whāngārei office offered full co-operation, 11 although a
subsequent phone conversation with another member of the department’s Whāngārei staff
suggested that it would in fact hold little of direct relevance. On that basis – and mainly
because of the time pressures on carrying out the research – the department’s records were
not inspected.
To that extent no recent files generated by central government were consulted in the course of
this research. It is possible that agencies will hold some relevant material, particularly given

Andrew Baucke, Acting Director Conservation Services, Whāngārei office, Department of Conservation, to
Paul Hamer, 6 July 2015
11
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the prominence of claims to Porotī Springs in the Tribunal’s 2012 freshwater inquiry. Nor is
it clear, for example, where material arising from the Department of Maori Affairs’
involvement in the issue of water abstractions from the springs in 1983 has been filed. The
overriding impression to be taken from the local government records concerning the springs,
however, is that the Crown’s delegation of management and control powers to local
authorities has been so complete that the role of central government in the matters covered by
this report has been minimal. In other words, while the Crown is clearly giving active
consideration to general policy issues concerning the management and control of freshwater,
there is no evidence of central government agencies involving themselves specifically in
issues at the springs. Despite the wording of question 2(c) of the research commission,
therefore (which asked how the Crown’s oversight of its delegation of authority over the
springs had operated – see appendix 1), the lack of access to recent Crown records is not
considered to represent a significant gap in the research coverage.
While developments involving the Porotī water consents are an ongoing affair, this report had
to have a termination point. It therefore does not address the latest attempts by Zodiac
Holdings to exercise its water and land-use consents through two ‘pilot’ projects. While it
appears these were already in train during the author’s research visits to Whāngārei, no files
or documents concerning them were made available by the WDC at the time. Nor does the
report cover in any detail the recent allegations of contamination of the springs through
roadside drains at Porotī, as this was not flagged as a particular issue during the research
phase of the project. In short, while the report is as comprehensive as it could be given the
tight time frames, some gaps in the coverage were inevitable.

1.3 Terminology
The springs are widely known as Porotī Springs, but the waters were not traditionally known
as ‘Porotī’ by Te Urioroi, Te Parawhau, and Te Māhurehure. The springwater that emerges
from the ground on Whatitiri 13Z4 is known to the local people as Waipao, which refers to
the noise made by the water smacking against the stones. As we shall see in chapter 4, there
was some suggestion in 2005 from those affiliated to Waimarie Marae that the stream (and
aquifer) should be called ‘Waimarie’, but this was evidently not accepted by other hapū
members. There has been no explicit challenge to Taipari Munro’s recent kōrero that the
correct name is Waipao, although it appears that Waimarie Marae elders still hold a different
view. 12 In any event, to the consent authorities the stream remains an ‘unnamed tributary’ of
the Waipao that joins with the Kauritūtahi Stream below the WDC’s Cutforth’s intake and, at
that point, becomes the Waipao. In this report the trustees’ preference is adhered to, and the
stream flowing from the springs is referred to as the Waipao.
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Macrons on Māori vowels are used in this report where known but not in the titles of
organisations or offices that existed in the past where it would be anachronistic to do so. Thus
the ‘Whangarei City Council’ and ‘Department of Maori Affairs’ carry no macrons. Where
macron use became the norm during the life of a particular organisation or office – say with
the Māori land Court or the Minister of Māori Affairs – an arbitrary division has been made,
with macrons used for the period after 1990 and not for the period before, unless there is
evidence that macrons were used before that date.

Image 1: The springhead at Porotī and the headwaters of the Waipao Stream, July 2015 13

While this is not a scientific or technical report, the subject matter of the report inevitably
leads to the use of technical terms. A few of these are introduced briefly here. Consents have
been issued by consent authorities to draw water from bores or from the Waipao Stream from
what has been calculated as the ‘available resource’. This refers to the amount of water
flowing down the stream minus the volume required to maintain a minimum flow. At
different times of the year, with the variation in flows, the available resource therefore varies
in size. The required minimum flow in the stream after consent holders have drawn their
allocations is usually referred to as the ‘continuation flow’ or ‘residual flow’.

13

Image taken by the author, 8 July 2015
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Consent holders have designated ‘points of take’ where they are required to abstract their
allocations. These may be specific bores and associated pumps or intake structures set within
the flow of the stream. The consent holders each have a designated ‘primary’ water take. If
the other consent holders are not drawing their own full allocations, then ‘secondary’ rights
exist to draw additional water. Where several consents have been granted to draw from the
same resource, both the primary and secondary rights may respectively be subject to a first or
subsequent priority. In other words, if Zodiac can take the first 1,000 m³ of water per day of
the available resource, its primary take has first priority. Aside from the volume of water that
may be abstracted (usually expressed as cubic metres per day), consent holders are usually
also subject to a maximum rate of take (expressed as litres per second).
One final issue of nomenclature needs to be mentioned. Taipari Munro’s surname is spelled
as ‘Munro’ rather than ‘Munroe’ even though it appears in many of the supporting documents
as ‘Munroe’ (including documents generated by Mr Munro himself). This has been done to
reflect Mr Munro’s preference as to the spelling of his name.

1.4 Claims
There are four claims lodged with the Tribunal that encompass Porotī Springs. The earliest of
these, Wai 688, was lodged in 1997 by an unincorporated body known as Ngā Hapū o
Whāngārei, whose members (and signatories on the claim) included Richard Nathan and Te
Raa Nehua. The claimants alleged that they had been generally prejudiced by Crown actions
with respect to their lands, waters, and other taonga. Included in a list of the key local
landmarks was ‘Waipao/[P]oroti Springs’. 14 In 1999 the Tai Tokerau District Māori Council
lodged the Wai 861 claim, which concerned the general loss of resources by hapū across
Northland. While Porotī Springs were not named in the statement of claim, the claimants
sought the return, among other things, of ‘subterranean springs and all fresh water
resources’. 15 In due course (perhaps in 2004) Richard Nathan was added as a named
claimant. 16
The other two claims were filed in the lead-up to the September 2008 cut-off of the
Tribunal’s jurisdiction to register historical claims. These were Wai 2024, which was lodged
by Taipari Munro on 26 August 2008, and Wai 2058, which was lodged by Lorraine Norris
on the same date. Munro explained that his claim was made on behalf of the Whatitiri Māori
Reserves Trust and Te Urioroi, Te Parawhau, and Te Māhurehure. The statement of claim did
not mention the springs specifically but referred generally to alienations of Māori land in the
Maunu, Maungatapere, Purua, Porotī, and Whatitiri areas. A simultaneous letter from
claimant counsel, Darrell Naden, referred to the Crown’s ‘environmental policy and
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practice’. 17 An amendment to the Wai 2024 claim in 2012 (which also amended claims Wai
568 and 861) went into greater detail about Crown actions that had interfered with the
exercise of rangatiratanga over freshwater resources by Northland Māori. 18
Norris’s initial claim was similar to Munro’s. 19 An amendment to it in 2011, however, made
a much fuller statement of claimant grievances with specific respect to Porotī Springs. In the
amended statement of claim counsel contended that the springs, including the aquifer and
groundwater catchment as well as the downstream waters, are a taonga of the three hapū,
guaranteed to them in 1840. However, the Crown had expropriated the right to manage the
springs and failed to recognise the exercise of Māori custom or to provide for the protection
of Māori interests. The passage of the Water and Soil Conservation Act 1967 and the RMA
were breaches of the treaty, as was ‘Permitting private commercial and local government
interests to take significant quantities of water from the Springs for commercial gain without
adequate initial or ongoing consultation with the Claimants’. 20

1.5 Physical characteristics of the aquifer and springs
Porotī Springs are located at the base of Whatitiri mountain, about 20 kilometres east of
Whāngārei. Whatitiri itself is a large volcanic cone that rises gradually from the surrounding
farmland to a height of 347 metres above sea level. Beneath its cone the mountain contains a
‘large subvolcanic depression’ that has been infilled by basalts, with the base of this
depression lying at sea level. This internal basin is ringed by a concealed sedimentary ridge
rising 140 metres above sea level. The aquifer is filled with rainwater, with around 60 percent
of rainwater in the catchment filtering underground. 21 A lag of some two to three months
exists between rainfall and a rise in the groundwater, and thus the aquifer is at its fullest in
late spring after the entry of the winter rains.
The principal hydrological study of the aquifer was completed by the Northland Catchment
Commission (NCC) in 1983. It suggested that there were three sub-catchments within the
broader Whatitiri groundwater catchment: Whatitiri Central, Porotī, and Kauritūtahi. The
larger of these two – Whatitiri Central and Kauritūtahi – were estimated to hold 400 million
m³ and 260 million m³ of groundwater respectively, with a ‘total buffer storage at mean flow
of about 66 million cubic metres’. The buffer represents ‘about six times that of the average
annual groundwater output of this catchment’. 22
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Figure 1 and 2 show that all groundwater from the Whatitiri Central sub-catchment flows into
the Porotī sub-catchment. It does so through a breach in the concealed sedimentary ridge to
the northeast. Some two thirds of the groundwater from the Kauritūtahi sub-catchment also
enters the Porotī sub-catchment, with the remainder flowing directly into enters the
Kauritūtahi Stream. Altogether, around 80 per cent of the Whatitiri groundwater surfaces via
the Porotī sub-catchment at Porotī Springs, including significant flows entering downstream
from the springhead. 23

Figure 1: Groundwater flows and subterranean structures at Whatitiri 24
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Roke and McLellan, The Water Resources of the Maunu-Maungatapere-Whatitiri Area, pp 64, 66, 71
Map based on information in Roke and McLellan, The Water Resources of the Maunu-MaungatapereWhatitiri Area, figures 2a, 21 and 22 and p 64
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Figure 2: A 1983 schematic depiction of the three Whatitiri groundwater sub-catchments 25

The flow at the springs was measured over the period from 1972 to 1987 at two locations:
‘Fig Tree’, just downstream of Whatitiri 13Z4, and ‘Cutforth’s’, a reference to the property of
John Cutforth some 800 metres further downstream. This showed that Fig Tree had an
average monthly flow ranging from 83 litres per second (or 7,200 m³ per day) in May (when
flows are lowest) up to 237 litres per second (or 20,700 m³ per day) in October. The average
flows at Cutforth’s were much higher, ranging from 197 litres per second in May up to 367
litres per second in October. The springwater itself is of a very high quality, requiring little in
the way of treatment before being fit for human consumption. 26
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Image 2: The surface relief of the Maunu-Maungatapare-Whatitiri area 27

1.6 The traditional Māori relationship with the springs
Evidence about the traditional Māori relationship with Porotī Springs and the Whatitiri
district is best presented by the claimants themselves. However, some detail of the nature of
that relationship is set out here to assist the reader of this report.
The area around Porotī Springs has been the site of longstanding settlement by Te Urioroi, Te
Parawhau, and Te Māhurehure. The trustees explained that history to the Whangarei City
Council in a 1989 submission:
These tribes have been resident in Poroti for well over 250 years. They are also the
descendants of those original inhabitants who lived here before the recent migration of
Ngapuhi into the area.
In fact the Maori people of Poroti have enjoyed continual occupation of the land and use of its
resources for many hundreds of years. 28

27

Roke and McLellan, The Water Resources of the Maunu-Maungatapere-Whatitiri Area, figure 2
‘Submissions to Whangarei City Council re: Poroti Springs water right, made on behalf of Whatitiri Maori
Reserves Trustees’, no date. NRC file 2959 vol 2
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Image 3: Whatitiri 29

The hapū have a saying that describes their relationship to Whatitiri and the Waipao Stream,
which was set out in their recent ‘Whatitiri Resource Management Plan’:
Ko Whatitiri te maunga
E tu nei i te āo i te pō
Ko Waipao te awa i rukuhia,
i inumia e ōku mātua tupuna
Ko Maungarongo te marae
Hei tangi ki te hunga mate
Hei mihi ki te hunga ora
Ko Te Urioroi
Ko Te Parawhau
Ko Te Māhurehure ki Whatitiri ngā hapū
Ko Ngāpuhi-nui-tonu te iwi
Whatitiri is the mountain which stands by night and day
Waipao is the babbling brook where my ancestors dived and drank
Maungarongo is the Marae lamenting the dead, greeting the living
Te Urioroi, Te Parawhau, and Te Māhurehure ki Whatitiri are the hapū
The people of Ngāpuhi are the people 30

29

The image is a still from ‘Water Tight’, Native Affairs, 19 March 2012.
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accessed 27 October 2015
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Maungarongo Marae (see image 21) is located within 100 metres of the springhead, on the
opposite (southern) side of Mangakahia Road. It is one of two local marae referred to in this
report. The other, Waimarie Marae, is situated on Draffin Road near the bridge that crosses
the Waipao some two kilometers downstream from the springs. It is also apparently set aside
for the benefit of Te Urioroi, Te Parawhau, and Te Māhurehure, and is most closely
associated with the Heta or Adams whānau. Waimarie does not have a hall like at
Manungarongo; instead its buildings are perhaps best described as a work in progress. 31 Its
location is also the site of a large native plant nursery.
While Whatitiri has a gentle slope, the trustees explained in 1989 that it is regarded
throughout Te Tai Tokerau as ‘the loftiest of mountains’. This is evidently in part because the
revered Porotī Springs and the Waipao Stream have their origins deep within it. The waters
are sacred because of their life-giving qualities; another saying of the tribe likens the springs
to ‘the breast of Mother Earth which nourishes and feeds the people with its water and natural
food supply’. 32 The springs certainly represent an important mahinga kai, as a source of
abundant watercress, kewai (freshwater crayfish), and tuna (eels).

Maungatapere
Whatitiri

Porotī
School

Bores site

Mangakahia
Sports Complex

Whatitiri
13Z4

Maungarongo Marae

Image 4: The foot of Whatitiri showing, from left, Whatitiri 13Z4, the former WDC bores site, Porotī
School, Maungarongo Marae, and the Mangakahia Sports Complex 33
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The water was and is also often used in ritual. According to the trustees in 1989,
It is regarded as having certain healing qualities so that the sick are brought to bath there.
The dying request its refreshing flavor as their final earthly sustenance.
The babies of the tribe are baptised with its cool touch. 34

Tribal members also tell the story of how their tūpuna who enlisted with the Māori Battalion
and fought overseas in World War II were blessed first before they left with water from the
springs. All returned safely. 35 In 2011 kuia Keiti Edwards recalled how her uncle George had
recovered from a serious bout of asthma by swimming in the Waipao Stream. She also told of
the kōrero passed to her by her father that the bodies of the deceased had been hung from a
large tree near the local urupā and cleansed with water from the springs before being taken
down for burial. 36
As we shall see in chapter 6, in 2012 the Tribunal found in favour of the claims of Porotī
Māori and other freshwater claimants that the Māori proprietary right in water guaranteed by
the treaty was ‘the exclusive right to control access to and use of the water while it was in
their rohe’. 37 In Māori terms, this authority or right is rangatiratanga or mana. But the right
also carries a concomitant responsibility of kaitiakitanga, or duty of care. As the Tribunal put
it in its Wai 262 report,
In the human realm, those who have mana (or, to use Treaty terminology, rangatiratanga)
must exercise it in accordance with the values of kaitiakitanga – to act unselfishly, with right
mind and heart, and with proper procedure. Mana and kaitiakitanga go together as right and
responsibility, and that kaitiakitanga responsibility can be understood not only as a cultural
principle but as a system of law. 38

This obligation compels the Porotī hapū to nurture the springs’ ecology, and explains the
leading role they have played in the restorative riparian planting and fencing programme,
including through the establishment of a native plant nursery. As trustee Meryl Carter told the
Environment Court, ‘Kaitiakitanga is a cultural duty of the hapu and we have tried to give it
practical effect in a positive manner.’ 39
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Kaitiakitanga itself stems from the kinship relationship between human beings and the
environment (expressed as the concept of whanaungatanga). According to the Tribunal in its
Wai 262 report,
Kaitiakitanga is the obligation, arising from the kin relationship, to nurture or care for a
person or thing. It has a spiritual aspect, encompassing not only an obligation to care for and
nurture … physical well-being but also mauri. 40

Image 5: Fencing and planting alongside the Waipao Stream 41

Taipari Munro’s evidence about the springs’ attributes to the Tribunal in the freshwater
inquiry in 2012 encapsulated many of these concepts, stressing in particular the mauri of the
springwater and the obligation of the people:
The Springs have great spiritual significance and value as a resource. They provide water for
both physical and spiritual needs as well as food (in particular in the form of watercress, eel
and kewai) and facilities for cleaning and bathing. The waters of the spring were used to heal
the sick, by the terminally ill to drink to ease their passage into the afterlife, and Tupapaku
were cleansed and sanctified with the spring water.
Those of the local Maori community describe it as the breast of mother earth giving life and
sustenance with its flowing cool pristine waters, and food resources. The stream of water has
its own spiritual dimension, a spiritual power emanating from beneath the mountain itself. A
guardian spirit resided in Whatitiri and in the spring water. The Springs and their water are
regarded as the heart and lifeblood of the local community. Te Uriroroi and Te Parawhau
hapu have considered themselves for centuries to have had dominion over the land of the

Waitangi Tribunal, Ko Aotearoa Tēnei, p 17
‘Project Waimarie’
http://www.whitebaitconnection.co.nz/uploads/file/Northland%20Freshwater%20Hui%202012/meryl_carter_wa
imarie.pdf accessed 7 January 2016
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spring and everything contained in it including the water, at least until and to the extent that
water has been extracted under the purported authority of the local council.42

Munro added that the relationship of the hapū with the springs could also be encapsulated in
the saying ‘the waters of Waipao are us and we are the waters of Waipao’. 43
Despite the Tribunal’s finding in its freshwater report, however, the Crown has been
unwavering in its position that natural water is incapable of ownership. As it explains in its
current settlement negotiations guide for treaty claimants,
the Crown acknowledges that Māori have traditionally viewed a river or lake as a single
entity, and have not separated it into bed, banks and water. As a result, Māori consider that
the river or lake as a whole can be owned by iwi or hapū, in the sense of having tribal
authority over it. However, while under New Zealand law the banks and bed of a river can be
legally owned, the water cannot. This reflects the common law position that water, until
contained (for example, put in a tank or bottled), cannot be owned by anybody. For this
reason, it is not possible for the Crown to offer claimant groups legal ownership of an entire
river or lake – including the water – in a settlement. 44

As noted above, the Crown’s position in the Te Paparahi o Te Raki inquiry is also that the
RMA is compliant with the treaty.
1.7 The Porotī environment and community
Porotī is a rural community within easy driving distance of Whāngārei. It sits astride
Mangakahia Road, which runs northwards for 71 kilometres through the middle of Te Tai
Tokerau from Maungatapere as far as Kaikohe. The locality was ‘once a thickly populated
Maori settlement’, according to notes prepared for a speech by the Kaipara MP Peter
Wilkinson to mark the local school’s centenary in 1979. According to these notes, at the time
of the school’s opening Porotī was a gumdigging and timber-cutting area, and the initial
school roll was 14. 45 The 1878 Māori population census recorded 27 Māori living at Porotī,
including 13 half-castes, with their hapū affiliation listed as Te Urioroi.46 By 1915 the school
roll was 37, including 18 Māori pupils and 19 Pākehā. 47
After the land around Porotī was acquired by the Crown in the 1890s, it was quickly opened
up for farming settlement. As the Auckland Star commented in 1894,
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The Whatitiri Blook contains some magnificent volcanic land, and is only 15 miles from the
Whangarei township. These two blocks [Whatitiri and Mangakapua] are the largest and best
quality of land that has been put through the Court in this district for many years, and the
whole of it will be eagerly taken up when available.48

By 1918, after rapid land clearance had taken place, the mountain and surrounds were ‘all in
grass except picturesque clumps of shelter bush’. An advertisement that year for the sale of
farming blocks on the mountain extolled the virtues of the soil and the simple means of
obtaining water:
Originally the mountain was without water except for creeks and springs round the foot, but
the settlers have now got sufficient supply by sinking wells as required. Incidently [sic] these
wells indicate the quality of the land, by showing 20 feet of soil or more. This high quality is
found evenly all over the block, there being practically no difference anywhere. At present the
land is being used exclusively for fattening and dairying, and it is found that it winters well a
bullock to two acres or a cow to 2½ acres. This is done in its present rough condition, that is,
merely surface sown, and can be greatly increased by ploughing and cropping. 49

Porotī’s status as a dairying centre began to change in the 1980s, with the advent of intensive
horticulture. The 1983 NCC report noted that 3,000 hectares of soils in the area from Maunu
to Whatitiri had been identified as suitable for horticulture, with the only impediment being
the lack of an adequate water supply. The Ministry of Agriculture and Fisheries (MAF)
assumed at the time that, once irrigation water from Porotī Springs became available, some
200 hectares would be converted to horticulture each year over the following decade. 50 The
switch to horticulture was never of the scale anticipated but, by 2011, the Maungatapere
Irrigation Scheme still serviced over 600 hectares of avocado orchards, along with around 60
hectares of kiwifruit. 51 In 2012 the scheme consisted of 55 kilometres of mains pipelines, a
similar length of pipework servicing individual properties, seven reservoirs, and seven pump
sheds. 52
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Figure 3: Schematic map of the Maungatapere Irrigation Scheme, showing pipelines, reservoirs, and
pumps 53

The intensive farming in the district and loss of native bush cover have had negative impacts
on the local waterways. As environmental consultant Mark Poynter explained to the
Environment Court in 2012,
The Waipao and the Kauritutahi streams are characterised by limited riparian shade and land
use is intensive dairy and horticulture. These features have been established in several
independent studies. Wildland Consultants (2001) commented to the effect that the stream
banks are mostly bare and grazed by livestock. NIWA (2000) described the Waipao to be
within a group of lowland streams having characteristics which included more than 90% grass
in the riparian zone and having catchment vegetation which was 80% pasture and 20%
exotic/native bush. In short, the Waipao along this 7km section [from the confluence with the
Kauritūtahi to the Wairua River] and its catchment is highly modified.54

The growth in horticulture has changed the character of the Porotī landscape in a different
way. Instead of a predominance of rolling pasture, the land is now also somewhat broken up
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and compartmentalised by shelterbelts planted around orchards. Some larger buildings exist
too in the form of packhouses and glasshouses. 55
The appealing character of the district and its proximity to Whāngārei has also seen the
subdivision of farming land and an increase in the number of dwellings. In 2006 the Porotī
School principal explained that
Our area has grown considerably during the last 5 years with land development leading to a
greater number of lifestyle blocks and new houses being built in the area. … The area has
become less rural[.] 56

At the same time a local family also described the transformation of Porotī since 2001 ‘from
a fairly depressed area compared to some to a highly sought after area for life style block
development’, with an associated increase in land values. 57 Something of this change is
reflected in the census data available at meshblock and area unit level from Statistics New
Zealand. Three meshblocks converge on the vicinity of Porotī Springs within the WharekoheOakleigh area unit. The combined population of these has risen from 483 in 2001 to 597 in
2013, with the number of dwellings rising from 168 to 228 over the same period. Because of
an evident enumeration error, the 2013 figures are significantly understated. 58 In the
Wharekohe-Oakleigh area unit more broadly the population rose from 2,661 in 2001 to 3,597
in 2013, with the number of dwellings increasing from 915 to 1,368 over the same period.
These increases – of 35.2 and 49.5 per cent respectively, compare with overall Whāngārei
District rises of just 13.1 and 18.4 per cent (and national increases of 13.5 and 15.3 per
cent). 59
The increased population in Wharekohe-Oakleigh has also seen dramatic rises in median age
and income of the area. Thus in 2001 the median age was 36.9 and the median income
$19,500, but in 2013 these were 44.5 and $30,100 respectively. Put another way, in 2001 198
people in the area unit earned $50,001 or more per year, but by 2013 this had risen to 747
people. Likewise, in 2001 there were 222 residents aged 65 and over, but by 2013 this had
risen to 525, while those aged 5-14 in 2001 (522) had declined by 2013 (513). 60 The rural
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environs of Whāngārei have clearly become popular with those looking for an alternative to
city living, either in retirement or at a more advanced stage of their careers.
Despite these changes, there are signs that Porotī may not have prospered to the same extent
as other parts of the Wharekohe-Oakleigh area unit. According to the three-yearly Education
Review Office (ERO) reports, the decile rating of Porotī School was 8 in 2000 (with 10 being
the highest ranking in terms of the household income and other factors of those with schoolage children in the school catchment, and 1 being the lowest), but had declined to 7 in 2004
and 5 in 2007. In 2010 and 2012 it had risen to 6 (and was not stated in 2015). It is not clear
whether this has reflected significant movement in and out of the community, but the Pākehā
proportion of the school roll has decreased dramatically since 2000, as the following table
shows. 61
Year

School roll

2000
2004
2007
2010
2012
2015

77
29
37
29
20
21

Number
of
Māori students
16
17
17
14
9
12

Number of nonMāori students
55
12
20
15
11
9

Decile
8
7
5
6
6
Not stated

Table 1: Porotī School roll composition and decile, 2000-2015

It is not possible to ascertain the changes in the ethnic composition of the population at the
meshblock level, but the Wharekohe-Oakleigh Māori population has risen from 270 in 2001,
to 351 in 2006, and to 513 in 2013. 62 While this rise has been steep in percentage terms,
Māori are relatively under-represented in Wharekohe-Oakleigh compared to the rest of
Whāngārei District, where the Māori proportion of the population is around a quarter.

1.8 The Resource Management Act 1991 (RMA)
Since its operation provides the setting for the report, an explanation is provided here of the
origins of the RMA, its key features, and how it has been applied in practice since its
introduction in 1991. This is done not with respect to Porotī Springs but in more general
terms, particularly in regard to the Act’s provision for and recognition of Māori interests.

map.aspx?viewer=viewer_config_2013_Live.txt&webmap=map_config.txt&layerId=3&featureId=01) and from
http://www.mashblock.co.nz/area-unit/wharekohe-oakleigh.
61
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1.8.1 Background to the legislation
At the start of its second term in office, in 1987, the fourth Labour Government turned its
attention to the rationalisation and co-ordination of the varying regimes governing the
management of New Zealand’s natural resources. As Morrie Love reminds us, this ambitious
agenda was ‘one corner of the triangle of reforms focused on the subnational tiers of
government from 1988 until 1991’. The other two angles were the reform of local
government – which saw the number of local and regional authorities slashed dramatically –
and the devolution of Maori Affairs to tribal authorities, the creation of which was provided
for in the Runanga Iwi Act 1990. 63
The resource management reforms were subject to almost unprecedented consultation. For
their part, Māori made it clear to the Government in mid-1988 that they expected that their
claims to natural resources should be settled as the first priority. An important gathering of
Māori leaders issued the following challenge to ministers:
If the Māori owned all the natural resources of the country, under what mandate did the settler
and subsequent Governments expropriate those resources, and under what authority have they
the right to allocate and determine their use and management? … Before a reform of laws
concerning natural resources can occur … clarification of the basis upon which the Crown
claims authority over natural resources need to be established[.] 64

The Government could not countenance the significant delay that a negotiated settlement of
Māori claims would involve, and thus pushed ahead with its reform agenda. At the same time
it promised, however, that treaty principles would inform the decisions made in its review. 65
The Government introduced its Resource Management Bill to Parliament in 1989. Its
explanatory note emphasised the ‘conflicting, overlapping and confusing’ array of current
laws governing environmental management. Among the many problems identified in the
existing legislation was the fact that ‘Maori interests and the Treaty of Waitangi are
frequently overlooked’. 66 While the Bill’s main purpose was described as promoting the
‘sustainable management’ of the environment, it therefore also set out the ‘duty to consider
the Treaty of Waitangi’, which was changed in section 8 of the eventual Act into the need to
‘take account of the principles of the Treaty of Waitangi’. The importance of this reference to
the treaty should not be overstated. It is a relatively weak provision compared, for example,
to the requirement for those exercising responsibility under the Conservation Act 1987 to
‘give effect to’ treaty principles. It clearly reflected the Government’s ‘general retreat in

63

Morris Te Whiti Love, ‘Resource management, local government, and the Treaty of Waitangi’ in Janine
Hayward (ed), Local Government and the Treaty of Waitangi, Oxford University Press, Melbourne, 2003, p 21
64
Quoted in Love, ‘Resource management, local government, and the Treaty of Waitangi’, p 31. See also David
Young, Values as Law: The History and Efficacy of the Resource Management Act, Institute of Policy Studies,
Wellington, 2001, pp 25-26
65
Love, ‘Resource management, local government, and the Treaty of Waitangi’, p 32
66
Tony Randerson, ‘Resource Management Act 1991’, in David A R Williams (editor in chief), Environmental
and Resource Management Law in New Zealand, Wellington, Butterworths, 1997 (second edition), p 60

22

terms of Treaty references in legislation’ after the findings of the Court of Appeal in New
Zealand Maori Council v Attorney General in 1987. 67
The Labour Government did not remain in office long enough to pass the legislation, but nor
did the subsequent National Government abandon the reforms. The Resource Management
Act (RMA) 1991 came into force on 1 October 1991. It repealed entirely the Water and Soil
Conservation Act 1967 as well as a great swathe of other legislative provisions. The Waitangi
Tribunal in its Wai 262 report called the RMA ‘a major ideological shift in approach to New
Zealand’s natural resources, from one that was primarily exploitative, to one more focused on
environmental well-being in its own right’. 68 Journalist Colin James likewise called the RMA
‘one of the most radical and one of the most important of the Labour Government’s
initiatives’, noting that ‘For the first time in the world a country had attempted to write into
its law a criterion that economic growth must be environmentally sustainable.’ 69 However,
the general consensus among commentators seems to be that, at its inception, the RMA was
much more a product of economic rationalism than environmental idealism. 70
1.8.2 The RMA’s provision for Māori interests
As noted, section 8 requires those exercising authority under the Act to take account of treaty
principles. The weakness of this provision attracted stinging criticism from the Tribunal as
early as 1993, when the Ngawha Tribunal commenting that
It is difficult to escape the conclusion that the Crown in promoting this legislation has been at
pains to ensure that decision-makers are not required to act in conformity with, and apply,
relevant Treaty principles. They may do so, but they are not obliged to do so. In this respect
the legislation is fatally flawed. 71

Aside from section 8, the RMA made several other notable provisions for the recognition and
application of Māori interests. Among the ‘matters of national importance’ to be recognised
and provided for under section 6 was ‘The relationship of Maori and their culture and
traditions with their ancestral lands, water, sites, waahi tapu, and other taonga’ (section 6(e)).
This was essentially a continuation of section 3(1)(g) of the Town and Country Planning Act
1977, albeit with an expansion beyond just ‘ancestral land’. Whether this provision would
have any significant impact remained to be seen because, as the Waitangi Tribunal noted in
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its Wai 262 report, the Town and Country Planning Act’s wording and interpretation meant
that ‘the Māori interest [had] to be overwhelming before it had any significant influence on
planning decisions’. 72
In section 7 ‘particular regard’ was to be had (among other matters as diverse as the heritage
value of buildings and the habitat of trout or salmon) to kaitiakitanga (section 7(a)), which
was defined as meaning ‘the exercise of guardianship; and, in relation to a resource, includes
the ethic of stewardship based on the nature of the resource itself’. This wording enabled a
local authority later to claim to exercise kaitiakitanga, which the Environment Court ruled
was not inconsistent with the Act, prompting a later amendment to clarify that kaitiakitanga
was to be exercised according to tikanga Māori. 73
Section 33 of the RMA provided for a local authority exercising functions under the Act to
transfer many of those powers, under certain conditions, to ‘another public authority’. ‘Public
authority’ was stated to include any ‘iwi authority’. This provision alone seemed to offer
Māori communities the prospect of a significant breakthrough. Such delegated authority had
been signalled early on in the resource management law reform project and had, according to
the Wai 262 Tribunal, ‘created great hope that, for the first time in the post-settlement era,
Māori would take up appropriate roles in environmental management’. 74 Section 33 itself
was described by Ministry for the Environment employee Elizabeth Clark as being seen as
‘one of the most potentially rewarding provisions in the Act for Māori seeking direct access
to decision-making authority’. However, as Clark pointed out, the reference to ‘iwi authority’
in section 33 had a specific relationship to the Runanga Iwi Act 1990. When this legislation
was repealed by the National Government in May 1991, so too went the ‘the context in which
section 33 had been created’. 75 This is one reason why authority has never been transferred to
an iwi authority under section 33.
Another reason for this failure to use section 33 is that, as the Parliamentary Commissioner
for the Environment noted in 1998, local authorities have been extremely reluctant to do so,
with Māori perceiving councils as being ‘fearful and distrustful’ of the idea. 76 Part of the
issue is the perception among local authorities that iwi organisations lack sufficient skills or
knowledge to act as consent authorities. 77 But the RMA made no provision for iwi groups to
develop their capacity in this regard. According to historian David Young, Māori were
swamped by the demands of the RMA after its passage, having to cope with a ‘frenzy of
consultation’ over documents like regional policy statements and coastal plans. He was told
by Shane Jones – the Manager at the time of the Māori Directorate in the Ministry for the
Environment – that, in hindsight, the RMA should have provided ‘a proper basis for meeting
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the costs of Maori participation’. 78 Another commentator, Tikitu Tutua-Nathan, remarked in
2003 that
The requirement to consult with iwi authorities or tangata whenua has placed an expectation
or imposition on Māori that they are in a position to participate with planners, developers, and
consultants. In reality, very few iwi and hapu may be able to respond to the demand placed on
them by outside organisations without some form of financial assistance.79

Aside from section 33, the RMA included provision, in section 188, for the Minister for the
Environment to approve the application of any body corporate to be made a heritage
protection authority (HPA) over a specified place. This status allows an HPA to restrict and
control the use of that land or building. The drafters of the legislation clearly believed that iwi
authorities might serve as HPAs: section 189(1)(a) sets out that HPAs may give notice of
their requirement for a heritage order over ‘any place … of special significance to the tangata
whenua for spiritual, cultural, or historical reasons’. However, no Māori organisation has ever
been made an HPA. 80
In recognition that section 33 of the RMA was not being used, in 2005 a new provision was
inserted into the Act – section 36B – which provides for the joint management of natural
resources by local bodies and other authorities, including groups representing hapū and iwi
authorities. As the Wai 262 Tribunal noted, this was ‘a less empowering and conversely more
palatable mechanism for local authorities to reach joint management agreements’ with Māori.
But the exercise of section 36B remained entirely at the discretion of local authorities, there
being – as with section 33 – no provision to compel them to create such agreements. Section
36B made clear that any local authority wishing to create a joint management agreement had
to be satisfied that the other party of parties to the agreement ‘represents the relevant
community of interest’ and ‘has the technical or special capability or expertise to perform or
exercise the function, power, or duty jointly with the local authority’. At the time of the
release of the Wai 262 report in mid-2011, only one joint management agreement had been
concluded under section 36B by a local authority and an iwi authority. 81
Under sections 66 and 74 of the RMA respectively, regional councils and territorial
authorities were to consider, in the formulation of their regional or district plans, any
‘Relevant planning document recognised by an iwi authority’ that was affected by their plans.
These iwi planning documents have come to be known as iwi management plans. The Wai
262 Tribunal observed that, where they had been prepared, they had been ‘uneven in style
and content’, with their quality depending ‘on iwi having the resources to get legal and
technical advice, consult on and develop the plan, and engage in RMA processes’. 82 In other
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words, much the same problem has affected affect the success of these provisions as that of
section 33 transfers and section 36B joint management agreements.
One final provision of the RMA requires mention at this point. Part IX of the Act dealt (and
deals) with applications to the Minister for the Environment for ‘water conservation orders’.
These were designed to preserve the ‘natural state’ of any water body (section 199(1)(a)) or,
if the water body was no longer in its natural state, ‘the amenity or intrinsic values of those
waters which in themselves warrant protection because they are considered outstanding’
(section 199(1)(b)). Valued characteristics meriting protection could include those relating to
‘recreational, historical, spiritual, or ‘cultural purposes’ (section 199(2)(b)(v)). Furthermore,
water conservation orders could provide for the ‘protection of characteristics which any water
body has or contributes to, and which are considered to be of outstanding significance in
accordance with tikanga Maori’ (section 199(2)(c)). These provisions remain the same today.

1.8.3 National and regional policy statements and plans
In general terms, the RMA was to work on the basis that kaitiaki interests would be protected
through their inclusion in the hierarchy of national policy statements and/or regional or
district plans, which consent authorities are obliged to follow. However, what transpired was
what the Wai 262 Tribunal called a lack of leadership by central government, with only one
national policy statement (on coastal policy) being created between 1991 and 2008. A
national policy statement on freshwater management emerged in 2011. As we shall see in
chapter 6, it required local authorities to ‘take reasonable steps to … reflect tāngata whenua
values and interests in the management of, and decision-making regarding, fresh water and
freshwater ecosystems in the region’. 83 However, it is not known what specific policy the
NRC has subsequently developed to meet this requirement. It is clear in any event that
‘reasonable steps’ is open to interpretation.
Regional plans and policy statements are the next tier of planning documents. Like national
plans and policy statements, regional planning documents are subject to public submissions,
thus providing an avenue for kaitiaki input. As noted, regional plans must also take into
account iwi management plans (section 66(2A)(a)). Under section 65(3)(e), regional councils
are also to ‘consider the desirability of preparing a regional plan’ where there are ‘any
significant concerns of tangata whenua for their cultural heritage in relation to natural and
physical resources’. The Regional Water and Soil Plan for Northland (RWSPN) became
operative in 2004 (before this a Transitional Regional Plan was in place that incorporated
planning arrangements in effect before the passage of the RMA). The RWSPN explains that

83

National Policy Statement for Freshwater Management 2011, p 10

26

As a partner to the Treaty of Waitangi, Maori are given special recognition in ss.6(e), ss.7(a)
and s.8 of the Act. All persons exercising powers and functions under the Act, including the
Council, are required to have regard to these matters (see Section 6 of this Plan).
For the purposes of this Plan, complying with these requirements of the Act is considered to
include the Council:
1. Being fully informed as to the requirements of the Resource Management Act 1991 in
regard to Maori values;
2. Being fully informed as to the meaning and application of the Treaty principles as
developed by the Waitangi Tribunal, the Court of Appeal and the Environment Court;
3. In decision-making, requiring information on the application of the Treaty principles to
individual proposals for resource protection, use, and development, and weighing this
information against other matters under consideration; and, subject to the constraints of
current legislation;
4. The allowance for the right of each iwi to indicate its own customary, traditional, and
cultural preferences for water management within its rohe (tribal territories);
5. Ensuring that the spiritual, social, and economic connections between tangata whenua as
kaitiaki and water and land resources are protected. 84

Section 6 of the RWSPN concerns the ‘Recognition and provision for Maori and their culture
and traditions’. It contains an overarching objective of managing natural and physical
resources in Northland ‘in a manner that recognises and provides for the traditional and
cultural relationships of tangata whenua with the land and water’. Beneath that objective
there are four policies:
1. To recognise and, as far as practicable provide for the relationship of Maori and their
culture and traditions with respect to the use, development and protection of natural and
physical resources in the Northland region.
2. To gain an understanding, and as far as practicable, provide for the concerns and cultural
perspectives of tangata whenua in regard to the disposal of waste into water.
3. To have particular regard for kaitiakitanga and consider options for the involvement of
tangata whenua in monitoring the use, development and protection of resources within the
Northland region.
4. To provide appropriate technical advice and information to assist iwi authorities in the
development of hapu/iwi management plans for natural and physical resources within the
area of their rohe. 85
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The RWSPN then sets out how the four policies are to be implemented. It is worth setting this
out in full, because it enables the reader of this report to assess the extent to which the NRC
has lived up to the standards it set for itself in 2004:
For Policy 1
1. To encourage applicants for resource consents for activities that may have an adverse
effect on the taonga of tangata whenua to consult with the tangata whenua prior to their
application being processed.
2. To provide for Maori tikanga and language at pre-hearing meetings and formal hearings
and to hold those meetings on marae where appropriate.
For Policy 2
3. Include relevant policies and methods within this Plan for phasing out, where possible,
wastewater discharges to water, particularly those containing human sewage.
Consideration as to the benefits and costs of alternative wastewater disposal methods will
be made before deciding on the most appropriate system for disposal.
For Policy 3
4. In consultation with tangata whenua:
(a) Assess the most efficient and effective means of monitoring any adverse effects of
resource use and developments, with particular reference to involving tangata whenua.
(b) Subject to Section 33 of the Act, consider transfer of powers where iwi represents the
appropriate community of interest.
For Policy 4
5. Where requested by an iwi authority, provide appropriate land and water resource
information held by the Council.
6. Tangata whenua may be asked to provide information on the cultural effects of certain
activities by applicants for resource consents. Guidelines on this process will be
developed by the Council for the information of both applicants and tangata whenua. 86

1.8.4 Awards of consent and appeals
If kaitiaki interests are not provided for in national and regional policy statements and plans,
then tāngata whenua still have the opportunity to make submissions on or formally object to
notified consent applications. Consent applications are required where the proposed activity
is defined in the relevant regional or district plan as ‘controlled’, ‘restricted discretionary’,
‘discretionary’, or ‘non-complying’ (activities that are defined as ‘permitted’ do not require a
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resource consent). However, applications for consent do not have to be publicly notified if a
consent authority is satisfied that ‘the adverse effect on the environment’ would be ‘minor’
(section 94(2)(b) as originally enacted and now section 95A(2)(a)) or if the proposed activity
is permitted. In some cases the consent authority can provide for a limited notification to
‘affected parties’. But where there is no notification, or an iwi or hapū was not deemed to be
an ‘affected party’, then tāngata whenua have no scope for providing input into decisionmaking. The Wai 262 Tribunal noted in 2011 that the number of publicly notified
applications tended to be less than 5 per cent, and the number with limited notification around
2 per cent. 87 In other words, the RMA has usually not been a barrier to those seeking to
develop or use natural resources.
Consent applications can take two forms: a new application (under section 88 of the RMA) or
an application to vary or cancel an existing consent (under section 127). Under section 42A
of the Act, local authorities may commission a staff member or a consultant to produce a
report on the merits of the application and propose consent conditions. Once awarded,
consents must be given effect to within five years or they will lapse (as per section
125(1)(a)), although a consent holder may apply to extend the lapse date. Under section 128,
a consent authority may intermittently review the conditions of the consent.
Where tāngata whenua have made a submission on a consent application, they have the
ability to appeal the consent authority’s decision to the Environment Court (in fact in 2009
the RMA was amended to allow for some applications to be heard directly by the
Environment Court). But of course if the application was not notified, or not notified to them,
then tāngata whenua have no ability to appeal (they may, however, join proceedings as
interested parties if their interest is greater than that of the general public (section 274(1)(d)).
Cases are heard by judges of the court or sometimes by Environment Commissioners without
the presence of a judge. The RMA provides (under sections 249-250) for a Māori Land Court
judge to be appointed as an alternate Environment Court judge, evidently where the subject
matter of the appeal would benefit from their involvement. In 2011, when the Wai 262
Tribunal report was released, Māori Land Court judges had been appointed as alternate
Environment Court judges only twice. 88
One of the criteria for appointment as an Environment Commissioner is knowledge and
experience in ‘matters relating to the Treaty of Waitangi and kaupapa Maori’. Of the current
15 commissioners and deputy commissioners, it would appear that only one – Kevin Prime –
has particular expertise in Māori issues. 89 The RMA also provides, under section 259, for a
‘special advisor’ to be appointed to assist the court with its decision. Presumably, this could
include the appointment of someone knowledgeable about tikanga Māori. It is not known if
the provision has been used in this way.
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1.8.5 Summary
It can be seen from the foregoing that the RMA has not delivered the benefits Māori hoped
for with its enactment. There is no compulsion on local authorities to take proactive steps to
provide for kaitiaki control of their taonga. Instead, delegation to iwi authorities or joint
management agreements with them are options available to consent authorities but not
expected of them. It goes without saying that the NRC’s stated intention to consider
transferring powers under section 33 has not been acted upon. Recognition of Māori interests
under part II of the RMA also has limits: ‘taking into account’ treaty principles and having
‘particular regard’ to kaitiakitanga do not mean having to yield to Māori preferences, even in
the case of profoundly important taonga. And providing for the Māori relationship with water
could in theory be achieved – in a consent authority’s eyes – through some elevated degree of
consultation.
‘Kaitiatitanga’ is the key Māori concept recognised within the RMA, but it has a limiting
definition. By equating it essentially with ‘guardianship’, the RMA – in the Wai 262
Tribunal’s words – ‘overlooks the deeper spiritual dimension of kaitiakitanga that derives
from the whanaungatanga at its source’. 90 The Act’s emphasis also neglects the authority or
right that prompts the exercise of kaitiakitanga. In theory, section 8 could give rise to
consideration by consent authorities of how they might provide for the exercise of
rangatiratanga, but it does not appear that this has occurred (certainly not, in any case, in
terms of making use of sections 33 or 36B). It can be seen that the RMA has largely relegated
Māori input to decision-making over the allocation of natural resources to a ‘guardianship’
role rather than providing for any meaningful level of management or control. As the
Tribunal put it in the Te Ika Whenua Rivers Report in 1998, the RMA ‘does not confer tino
rangatiratanga on tangata whenua or recognise any such status. It simply gives Maori the
opportunity to be heard … albeit without any funding or assistance’. 91
In environmental terms – naturally of keen interest to kaitiaki – the RMA is essentially
permissive of development, with a difficult burden falling on opponents of development to
show why it should not take place. According to environmental law academic Nicola Wheen,
the RMA sets out ‘well-meaning principles such as sustainability’, but defines them loosely
and ‘fails to provide any real checks against development and resource exploitation’. The
wording of the RMA allows the courts to interpret ‘sustainable management’ as involving a
‘balancing test’ between economic gains and environmental protection, but such tests are
‘inherently biased towards development’, because ‘tangible’ economic gains always win out
over ‘intangible’ environmental benefits. 92

Waitangi Tribunal, Ko Aotearoa Tēnei, p 269
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There has in fact been a means in recent years whereby certain Māori communities have
managed to achieve comparatively significant levels of control over natural resources. This
has been the treaty settlements process, where negotiating groups have much greater leverage
than an iwi or hapū dealing directly with a consent authority. We have thus seen important
co-management agreements emerge from treaty settlements, such as that negotiated between
Waikato-Tainui and the Crown over the Waikato River and given legislative effect to in
2010. This phenomenon has its downsides, as recognised by the Minister of Māori Affairs in
2010 when he said that Māori were effectively being penalised for the failures of the RMA.
As he explained, claimants were having to spend ‘valuable negotiations capital, and claimant
funding, on negotiating for assurances that government will do the basic job that taxpayers
fund it to do’. Indeed, he remarked,
The statutory framework is quite clear – and it provides for opportunities for Māori
involvement in decision-making over natural resources. These opportunities extend right
through to the transfer of powers from local government. But these provisions, and therefore
the intent of Parliament, are consistently not given effect to. 93

It remains to be seen whether kaitiaki of Porotī Springs must await the settlement of historical
Ngāpuhi treaty claims to regain some degree of control of their taonga.

1.9 Contents of this report
As noted, chapter 2 covers the period from the award of title to Whatitiri 13Z4 in 1895
through to the time just before the enactment of the RMA in 1991. By this point water
consents had been awarded in 1989 to the WDC to take water from its bores across the road
from Whatitiri 13Z4 until 1994 and at Cutforth’s until 2000. The Minister of Agriculture and
Fisheries had also been awarded a right to take water until 2000 for the Maungatapere
Irrigation Scheme, and Richard Nathan had been awarded a right to take a small volume of
water from Māori land below the springhead until 1994.
Chapter 3 covers the application of the consent holders for the renewal of their water rights in
2000. This included Nathan, who in 1994 had been awarded a new consent expiring in 2000.
He now sought an increased take from a bore across the road from the springhead, having
entered a business arrangement with Planet Blue Spring Water Ltd, a company planning to
establish a water bottling plant. The chapter describes the decision on these applications made
by the NRC in 2000 – which included the award of 10-year consents to the applicants – as
well as the resolution of the appeals arising from this in 2002.

power development on the Rangitaiki and Wheao Rivers. Wheen clearly saw this description as equally
applicable to the 21st century.
93
Quoted in Waitangi Tribunal, Ko Aotearoa Tēnei, p 273

31

Chapter 4 begins in 2000 with Planet Blue’s application to the WDC for a consent to build a
bottling plant on land it intended to purchase adjacent to the WDC’s decommissioned water
bores. It then introduces Zodiac Holdings Ltd, the company that bought out Planet Blue’s
interests and then, in 2003, gained a 50 per cent stake in Nathan’s water consent. The chapter
also covers Zodiac’s purchase of the former WDC bores site in 2004 and the Zodiac-Nathan
application in 2004 for a new 30-year water consent, which was confirmed after the
resolution of appeals in 2006.
Chapter 5 focuses on the split in the business relationship between Zodiac and Nathan, which
began in 2006 and dragged on until Zodiac was able to achieve a consent in its own name
alone (for 35 years) in 2010. The chapter also describes Zodiac’s successful application to the
WDC in 2006 for a further extension to the lapse date for its land-use consent to construct the
bottling plant.
Chapter 6 discusses the applications by the WDC and the Maungatapere Water Company Ltd
(MWCL) in 2010 for renewal of their consents for 35 years, and the award of these consents
in July 2011. It also covers Zodiac’s 2012 application for a greatly increased take of water.
The chapter crosses jurisdictions briefly to discuss the Tribunal’s 2012 inquiry into Māori
claims to freshwater, before returning to the RMA to discuss the NRC’s October 2012
rejection of Zodiac’s application.
Chapter 7 begins by describing Zodiac’s application for a further extension to its land-use
consent in 2011, before turning to Zodiac’s appeal against the 2012 October NRC decision. It
then describes the resolution of all water consents disputes between the WDC, the MWCL,
and Zodiac by mediation in 2013, as well as the failure that same year of the trustees’ appeals
against the 35-year consent terms awarded to the WDC and MWCL. Finally, the chapter
returns to the land-use consent and describes how, in 2014, Zodiac was able to obtain a nonnotified consent to double the size of its planned water bottling plant.
The report concludes with chapter 8, a summary of the key themes and patterns in the report.
Several appendices follow: the research commission for this report, as noted above; a tabular
timeline of the history of the various consents, including that issued by the WDC for land
use; a list of names of the people who appear in the report and the roles they played in the
events described; and a tabular list of the claimed outcomes of Richard Nathan’s consultation
with Porotī property owners and residents about his water consent application in 2000.
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Figure 4: Map showing the location of Porotī Springs
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Figure 5: Properties and key locations in the vicinity of Porotī Springs
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Key to property numbers shown in figure 5

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
25
26
27
28
29
30
31
32

K J & J R Brown (later Avoreti Orchard, then Kunacado Limited)
D & K Herbert (later D M Herbert & A Brereton Trustees)
Lindsay Sterling (later I C & L J Richards, then G O Shaw & J J Rumsey)
G B Smith & L A Abbott
Site of proposed Zodiac bottling plant
P J & C E Rogers (later J S & K J Fagan)
Porotī School
Mangakahia Sports Complex
Whatitiri 13Z3 – Maungarongo Marae
Whatitiri 13E South D1A – Munro
Whatitiri 13E South D1B
WDC (later Zodiac) bores
Whatitiri 13I3B2B3B1
Whatitiri 13Z4 – Springs Reserve
Whatitiri 13E North 2C2A
Te Haawhe 1
Te Haawhe 2
Whatitiri 13E North 2C1
Porotī 1A
D & E Meier (later H J M Muisers and G H Langen)
Whatitiri 13E North 2C2B
Whatitiri B13I3B2B3B2
Whatitiri 924 Whatitiri 13I3B2B2
Whatitiri 13I3B2B1
MWCL
Abercrombie
WDC
D & B Douglas
Whatitiri 13I3B2C2B
Whatitiri 13I3B2C2A
Whatitiri 13I3B2C1
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Chapter 2: The use and control of Porotī Springs, 1895-1991

2.1 Introduction
This chapter concerns the use and management of Porotī Springs following the award of title
to owners by the Native Land Court in 1895 up until the advent of the Resource Management
Act in 1991. As such it spans a period which began with the springs essentially still being
used according to custom and ended with the waters being subject to a national system of
resource management. This century of change also encompassed an intervening period,
during which limited Pākehā use of the springwater began to be brokered via the Native or
Maori Land Court but with Māori control remaining in place.
The chapter is thus a background or contextual chapter for the post-1991 issues set out for
investigation in the research commission. It shows how local body interest in the springs
increased with the growth of Pākehā settlement. In retrospect, Porotī Māori were fortunate
that this did not see them having to at least share their water reserve in the 1910s or even
being forced off their land entirely in the 1940s. In the early 1970s, though, when a local
authority took an active interest yet again in using the springwater, the luck of the owners of
13Z4 ran dry. So, too, a decade later – literally – did their spring. The degree of protection for
the Māori interest in the springwater in the context of extensive use of it by other parties
became a recurrent theme in water allocation decisions from that point forward.

2.2 Use and control of the springs, 1895-1950
In the September 1895 subdivision of the Whatitiri Block, Porotī Springs was located within
Whatitiri 13, of 9,588 acres, which was awarded to 330 owners. 94 In December the following
year Whatitiri 13 was in turn subdivided after agreement amongst its owners, with a two-acre
block containing the headwaters of the springs partitioned as Whatitiri 13Z4. This was clearly
to be a reserve for the benefit of the local Māori community; both it and 13Z3, a one-acre
block nearby encompassing the site of Maungarongo Marae, were recorded by the court as
‘Inalienable by sale mortgage or lease’. 95 The same six individuals were named as owners of
both 13Z3 and 13Z4, in equal shares: Akarana Rewi, Hoori Rewi, Hare Wetiwha, Heemi
Kingi, Huirua Tito, and Patira te Taka. 96
The potential value of the spring to local settlers soon came to the attention of the Whangarei
County Council (‘the County’), which appears in 1912 to have discussed the possible
acquisition of the springs with the Department of Lands and Survey. The Commissioner of
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Crown Lands responded that the County would need to contribute to the purchase cost, and
the County resolved that ‘as the Council has not sufficient funds for the purchase of the
property the matter be deferred for the time being’. 97 The following year the County Engineer
submitted a report on Whatitiri 13Z4 that proposed an alternative means of accessing the
water supply:
There exists at Poroti, within two chains of the main road, the finest spring of water within the
county. The place is in a native water reserve, and is fenced in, and the public are thereby
denied the use of the water. As nobody has authority to fence the place your council would be
conferring a benefit on the public by taking such steps as are required to have the fence
removed. 98

Whatitiri 9

Whatitiri
13Z4
Porotī
1A
Whatitiri
13Z3

Figure 6: Plan showing Whatitiri 13Z4 other subdivisions, c. 1895. On 13Z4 is written ‘Water Res’ 99

Soon after this, the Chief Surveyor suggested to the County that it ‘either take the Native
Water Reserve, Poroti-Whatitiri under the Public Works Act, or lay off a road to the water
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‘Whangarei County Council’, Northern Advocate, 11 October 1912, p 5. The exact location of the land in
question was not stated. The item was subheaded ‘A Whatitiri water reserve’ but there is a possibility it was not
Whatitiri 13Z4. This is because, in 1906, the Maunu Road Board proposed the setting aside of a water reserve
‘for the convenience of settlers and others driving cattle’ in the northeast corner of ‘lot 3, Whatitiri, containing
about 15 acres’. See ‘Maunu Road Board’, Northern Advocate, 19 July 1906, p 2. However, subsequent interest
in the acquisition of 13Z4 suggests it probably was the property in question.
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and take the road without compensation under section 389 of the Native Land Act, 1909’.
The County agreed with these suggestions, 100 but for unknown reasons – perhaps because of
the intervention of the war – does not appear to have taken the proposed action. In August
1913 there was also talk of electricity from the planned Wairua Falls power station being
used to pump water up ‘Whatitiri hill’:
In this district are many farms of excellent soil, but all are handicapped by a lack of a good
water supply. Costly borings have been made for water, but without much success. It is
proposed to utilise a branch line of power to pump water up the hill from a stream at its foot.
This would result in an adequate irrigation of the district and would be of great benefit to the
farming community. 101

The prospect of gaining access to the springs in the manner suggested by the Chief Surveyor
in 1913 appears to have arisen again in 1920. In May that year the Chief Surveyor wrote to
the County and, according to the Northern Advocate, explained that
the block affected was the property of six natives and must be considered private property,
not as a public reserve. Consequently, if the Council wanted to acquire the land, he suggested
that the better way would be to purchase direct from the native owners, or, failing that, to take
the area required under the Public Works Act provisions. 102

The County Clerk then ascertained that the County still had the right under section 389 of the
Native Land Act 1909 to take 5 per cent of land for public purposes without having to pay
compensation. However, the County Chairman ‘considered that that area would not be
sufficient to give access to the water, so the matter was delegated to the engineer and
members of the riding for further investigation’. 103 It may be that, at this point, the County
abandoned its ambitions to take some direct control of the springwater.
In the meantime, the owners of 13Z4 continued to act effectively as trustees. 104 In August
1939 the Native Land Court was informed that ‘the people’ had arranged at a ‘big’ meeting
‘representative of all the people interested’ for one set of trustees to administer all the
Whatiriti reserves: the ‘Hall Site Reserve’ (13Z3), the ‘Spring Reserve’ (13Z4), and four
wahi tapu (Whatitiri 6, 7, 8, and 9). It appears that the titles of these blocks were to be
consolidated. Hori Wiremu Owene told the judge that ‘Our spring reserve is being used for
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water supply for unauthorised persons – a European and a Chinaman.’ Mrs Akarana Rewi 105
responded by explaining that ‘I have leased some land to a Market Gardener and his pipes
supply my house with water. I ask whether I have not a right to the water.’ The judge
considered that ‘Matters of this nature are for the Trustees to settle and should not be brought
to Court.’ He agreed that ‘effective control is essential for all reserves’, but thought that the
appointment of trustees should be temporary only ‘pending consolidation proceedings’. The
trustees appointed were Toma Heta, Hoori Wiremu Oweene, Hiri Timo, Keni Patira, Wiremu
Reweti, Hemo Irimana, and Paora Peeni. 106 In June 1940 there was some adjustment in the
identity of the trustees due to wartime absences. At that time the reserves in question were
listed in court as Porotī 1A and Whatitiri 5, 7, 8, 10, 13Z3, and 13Z4, but not Whatitiri 6 and
9. 107
It is not known how the trustees dealt with the market gardener’s use of the springs’ water,
but it appears it may well have continued, possibly for a fee. In 1942 the court was told that
there were two existing users of the water, who may well have been the two referred to by
Owene in 1939. This information came when the court considered a formal application by the
Auckland Education Board in September 1942 for a perpetual water easement over 13Z4 for
Poroti School. The application was presumably considered under section 27(1)(h) of the
Native Land Act 1931, under which the Native Land Court was given the jurisdiction
To create easements over Native freehold land for the purpose of being annexed to or used or
enjoyed with any other land, or over European land (with the consent of the parties interested)
for the purpose of being annexed to or used or enjoyed with any Native freehold land. Every
such easement shall be subject to such conditions as the Court may impose, including the
payment of any compensation it may award in respect of the grant of such easement.

Mr Day, a lawyer for the education board, told the court on 16 September 1942 that the
school wanted to use water from the spring for its sanitation system, that ‘many Native
children’ attended the school, and that the ‘Very strong flow of water and amount of water
for [the] school would not seriously interfere with quantity.’ It was proposed to locate a pump
alongside the spring and sink a pipe underground from the spring across and along the road to
the school. The board was hopeful of paying ‘a nominal rent’ only. 108
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Owene – who was secretary of the trustees – told the court that
The trustees had a meeting and decided to leave it to the Court to decide whether to grant an
easement. The trustees were quite agreeable to the Education Board taking water from this
Reserve, but they did not wish to grant an Easement for even they do not know what this
would involve. The Education Board is not satisfied to take the water. It wants the permanent
easement.109

The trustees’ fear was that a high school complete with a swimming pool could potentially be
built on the site one day, meaning that ‘the whole of the water may be taken at some date in
the future’. Owene added that any water easement should be for the school’s use only ‘and
not for the benefit of anyone else or for the profit of the school’. As he explained, ‘We want
to help the School but no one else.’ 110
Judge Frank Acheson thought that the trustees’ concerns had some substance, given the
growing population of the district. He found that, ‘In the interests of the Natives, the Court
must restrict the Education Board to a reasonable proportion of whatever water is in the
spring from time to time.’ He also noted that an easement had been granted over Māori land
in Kataia for water supply to the hospital, but the hospital had then onsold water to Kaitaia
residents at a profit. In order to safeguard the owners’ interests the court granted the
education board the easement subject to a range of conditions, including there being no pump
on 13Z4, the diameter of the pipe to be one inch only, the water to be used for the school
buildings only, no more than a quarter of the available water to be drawn by the school, and
‘No water to be supplied by School authorities to anyone else.’ 111
At this stage the local farmers and school were not the only ones interested in Porotī’s water.
The population of the town of Whāngārei was steadily growing, with 4,015 borough residents
at the 1921 census climbing to 9,289 at the 1945 census. 112 In 1942 and early 1943 the
Whangarei Hospital Board was looking for an auxiliary water supply for the hospital, 113 and
a sample of Porotī water taken ‘Near Maori cemetery at Poroti’ was sent away for testing. It
was found to have a high level of nitrate, with possible sources of contamination listed as
‘Dust from road. Soakage from septic tanks & Chinamen’s garden. Maoris bathing. Drainage
of cemetery?’ 114 At around this time the borough councillors also made an inspection of the
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springs, which were ‘considered … suitable for providing Whangarei with an additional
water supply’. 115
On 23 March 1943 the Medical Officer of Health wrote to the Whangarei Borough Council
and reported that
The tests of water at Poroti are now at hand and at present show a rather high nitrate in the
chemical test which is not altogether satisfactory.
There is every indication that, were the catchment area properly controlled and cleared of
habitations and stock and the road and surface waters properly bypassed to a point below the
suggested intake, … a further test then taken might prove fully satisfactory.
Some of the Councillors will recollect that at the time of their visit the stream was being used
for bathing and is possibly also used for washing of clothes etc.116 [Emphasis added.]

This mention of bathing and washing was clearly a reference to the day-to-day use of the
springs being made by Porotī Māori.
The Borough Engineer, I Cromie, subsequently requested a report from the Government
Geologist in Whāngārei on the geology of the Porotī area and the potential for boring water
there. The geologist considered that, to obtain the same amount of flow as available from the
springs, 40 six-inch bores would need to be sunk at a total cost, including pumping
equipment, of £40,000 (around $3.3 million in 2015 money117). 118 In March 1945 the
Whāngārei mayor, William Jones, noted that it ‘would not be possible to proceed with the
major Poroti scheme for about eight years’. 119 In December that year a meeting of Whāngārei
residents called on the borough council to begin work on the scheme, which in its entirety
was estimated to cost £100,000 (around $8 million in 2015 money120). 121
In September 1946 Cromie reported to his council on the proposed scheme. Three possible
routes for piping the spring water to Whāngārei for town supply were under consideration.
Cromie estimated that 3 million gallons could be taken from the springs daily, ‘thus leaving
600,000 gallons per day for riparian rights’. He noted the 1943 analysis of water quality,
including the Medical Officer of Health’s suggestion to clear the catchment of habitations
and stock, and remarked that chlorination might be needed ‘after the watershed has been
cleaned up and all habitations removed’. To this end Cromie noted that water on the 400
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acres of Whatitiri west of the road that drained to the springs could be diverted away ‘by a
large contour drain, and will not have to be purchased’. The area east of the road, however,
‘in the actual spring basin’, was a different matter. As he put it:
The 55 acres east of the road are all Native property, with the exception of 10 acres which are
European owned.
On this area of native land there are two cottages, five whares, one old hall and a native
cemetery [Whatitiri 9].
Council would require this block of 55 acres to be vested in it as a Waterworks Reserve, and
the area cleared of habitation, this would mean the rehabilitation of the native settlers on other
land.
The native cemetery would have to be closed.122

The attraction of the Porotī supply, from Cromie’s perspective, was that it ‘should meet, on a
conservative basis, the requirements of the Borough over the next 20 years’. 123
A special meeting of the borough council’s Waterworks Committee was held on 16
September 1946 to consider Cromie’s report. 124 The outcome of this meeting is not known,
but the following year the Medical Officer of Health noted that the Porotī scheme had been
found to be ‘too costly’ and abandoned. 125 In 1955 Cromie’s list of options for ‘the most
economic method of obtaining water for Whangarei’ included dams on the Whau Stream or
Young’s Creek or a single dam to cover both. There was no mention of Porotī. 126

2.3 The formal reservation of Whatitiri 13Z4 as a water supply reserve, 1960
In the meantime, the Auckland Education Board was experiencing some frustration with its
water supply from the springs. In 1951 the school committee reported that the water supply
reserve was ‘overrun at times by stock from the surrounding Maori properties as the fences
are in poor repair’. The committee wished to know if the Māori owners could be obliged to
make a contribution to the cost of fencing the reserve. 127 The opinion of the District
Administrative Officer was that they should ‘meet half the cost of fence repairs in the usual
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way’. 128 It is not clear how the matter was resolved, and stock entering the reserve continued
to be a problem in the 1960s (see below). At around this time the trustees made some
unknown request of the education authorities, which was relayed to the board by the Area
Officer on 20 February 1952. 129 The board secretary responded that ‘there would seem to be
no objection to the granting of the request of the Maori people. … It will be appreciated that
the Board after all is obtaining water from property vested in the Maoris.’ 130 If this did not
relate to the fencing of the reserve it may possibly have concerned a royalty payment, an
issue that the trustees returned to in the following decade, although in any event it does not
appear that any royalty payment was made.
A longer-running issue for the education board was the fact that the easement had not been
formally registered against its title to the school site. When this was realised in 1952 efforts
were made to identify the measurements and direction of the pipeline. Further delays
occurred in 1953 when it was found that there was no land transfer title for Whatitiri 13Z4,
meaning that the easement could not be registered. The matter was not resolved until 1955
when the education board’s solicitors forwarded the board the certificate of title for the
school site. 131

Image 6: Porotī School Committee, 1951 132
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In January 1957 the aptly named solicitor, Barrie Spring, informed the Auckland Education
Board that Porotī farmer and school committee member Walter Snell had applied to the
Maori Land Court for a water easement over Whatitiri 13Z4 to supply his nearby farm.
Spring did not think the board should be concerned, since the trustees were apparently
‘anxious’ that Snell have access to the water, there was ‘a copious supply of water at this
spring’, and ‘you do not have a sole right to the water’, but he felt it appropriate in any event
to inform them of the application. 133 The chairman of the school committee confirmed that
there was ‘a plentiful supply of water at the school’, with about 3 or 4 million gallons issuing
daily from the springs and the school using only about 500 gallons. 134 The board therefore
advised Spring that it would not be represented at the Maori Land Court hearing. 135
The court’s jurisdiction in the matter now derived from section 30(1)(j) of the Maori Affairs
Act 1953, which was similar in nature to the previous provision in the Native Land Act 1931.
Snell had discussed accessing spring water with the trustees, two of whom – Owene and Tari
Panoho – attended the hearing on 15 May 1957 to express support for his application. They
proposed that Snell pay £5 per annum for no more than a quarter of the springs’ water, thus –
after the school’s quarter was also accounted for – leaving half the water for other purposes.
They wanted the easement, however, to be personal to Snell and not transferable to anyone
else should he sell his farm. The court duly awarded Snell the easement, but considered that a
higher annual sum of £12 per annum should be paid for the water, in advance. Snell was only
to use his quarter-share of the water for his farm and house, and the easement would end if he
ceased to occupy his farm. 136
It seems that in this and previous instances the spring water was effectively regarded as the
property of the land’s owners. As Taipari Munro noted in his 2012 evidence in the Tribunal’s
Wai 2358 inquiry, ‘The [court] minutes assume that the payment was for the water.’ 137 While
the trustees had accommodated the requests made by both the Auckland Education Board and
Walter Snell, the evidence suggests that the court would not have granted the easements if
they had objected. Māori fishing rights expert George Habib contended to the Environment
Court in October 2012 (see chapter 7) that the court proceedings gave ‘a kind of official
recognition of the Maori proprietary interests in the Springs’ water’. 138
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In April 1958 the trustees themselves asked the court for Porotī 1A and Whatitiri 5, 7, 8, 9,
10, 13Z3, and 13Z4 (totalling just under 38 acres) to be declared reservations under section
439 of the Maori Affairs Act 1953, and for trustees to be appointed accordingly. This
application was perhaps partly triggered by there being only three surviving trustees at the
time of Snell’s application the previous year (the two who appeared and Tairo Panoho). Nine
trustees had been selected at a meeting held at Maungarongo meeting house on 14 December
1957, which Owene said had been ‘very representative – all elders were there’. The nominees
were Rewi Reweti, Tari Norris, Hone Tito, Pepe Tito, Kopure Rewi, Neri Kingi, Rina Maihi,
Owene, and Hare Karapu. The other reason for the application was presumably that the lands
had never been formally reserved, even though they had been treated as such. The owners’
intention was to put the trusteeship ‘on a legal footing’ through the creation of ‘Maori
Reservations’. The court recommended that the reserves be gazetted and the named trustees
appointed. 139 Under section 439(7) of the 1953 Act, the trustees were to ‘hold and administer
[the land] for the benefit of the persons or class of persons for whose benefit the reservation
is constituted’. The land was inalienable although the trustees could, with court approval,
grant a lease or occupation licence on such terms as the court saw fit (section 439(9)).
The Deputy Registrar of the Maori Land Court in Whāngārei forwarded formal
recommendations from Judge Porter to the Minister of Maori Affairs regarding each of the
eight blocks in May 1960. 140 The recommendation concerning 13Z4 noted both that the land
‘contains a spring’ as well as the easements in favour of the Education Board and Walter
Snell. 141 In September 1960 the Secretary for Maori Affairs told the Minister that
1. The eight blocks of Maori freehold land enumerated in the attached Council papers contain
nearly 40 acres in total area and are situated to the west of Whangarei near the Wairua Falls.
They have been under communal control and use for a number of years and Trustees to
control them were appointed by the Maori Land Court in 1939 and 1940.
2. The Trustees desired that the matter should be put on a proper footing and recently made
application to the Court to have the blocks set apart as reservations. The Court on 19 April
1958 made recommendations that the blocks should be formally reserved as requested.142

The Minister (and Prime Minister), Walter Nash, approved the recommendations on 22
September 1960, and the reservations were gazetted on 28 September. The Gazette notice
listed the purpose of each individual reservation. In the case of the six wāhi tapu this was
stated to be ‘burial ground’, while 13Z3’s purpose was ‘Meeting-house site’ and 13Z4’s
‘Water supply’. The reservations were said to be ‘for the common use and benefit of the Te
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Urioroi Parawhau and Mahurihuri subtribes of Ngapuhi’. 143 In recognition of the situation
that had existed since 13Z4’s creation, therefore, the Crown formally set aside Whatitiri 13Z4
as a reserve for the supply of water for the benefit of the three hapū.

2.4 The unsuccessful attempt to extract a royalty from the education board
In September 1963 Spring wrote again to the solicitors for the education board, this time
acting on behalf of the trustees. He set out the case for the trustees to be paid an annual sum
for the use of the spring water:
A large quantity of water is used by the school and apparently an easement was granted in
1942 in favour of the Education Board. The term of the Easement is not stated and the Maori
Trustees propose to apply to the Maori Land Court with a view to having a sum fixed per
annum for the supply of water by the Maori Trustees to the school.
The Maori Trustees have discussed the matter and consider that the sum of £50.0.0. per
annum would be a reasonable payment by the Education Board for water and I would be
pleased if you could look into this matter and advise the Board’s attitude.144

The board’s solicitors thought the requested payment seemed ‘rather large in view of the fact
that no payment has been required over the previous 20 years’. 145 The board considered it
‘fantastic’, since the Auckland City Council would charge about £3 per annum for water for a
school of the same size. 146 The Area Officer in Whāngārei was asked to investigate the cost
of alternative supplies of water and concluded that, if a Whangarei Borough Council supply
were available locally, it would only cost slightly more than what he assumed might be an
annual £10 royalty per annum to the trustees. He had also discussed the possibility of boring
for water with a well-boring contractor, and raised as a further possibility the temporary use
by the school of a water storage tank, as he believed that ‘the request on behalf of the Maori
Trustees represents an imposition on the Board and should not be considered’. 147
It seems, however, that the Area Officer took issue with the size of the requested payment
rather than with the principle of paying a royalty. As he put it,
I would recommend that Messrs. Towle & Cooper be instructed to make an offer to the legal
representative of the Maori Trustees of a royalty payment not in excess of £3 per year, with
authority to negotiate up to a maximum of £5 per year for royalty payments. Should this not
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be acceptable to the Maori Trustees, I would recommend that that the Board either bore for
water or establish a 10,000 gallon storage tank for school use only, and allow in the meantime
the school baths to remain unused, unless the Committee are prepared to establish a filter
plant and utilise the excess water from the school supply. 148

The Area Officer’s letter was annotated with the words ‘I agree with Mr F[arrelly] & if
Maoris do not accept we should investigate our own water supply’. 149 The board’s solicitors
wrote back to Spring according on 8 October 1963. When no reply had been received to this
letter by August 1965 they told the board that ‘it appears the request for royalty payment has
been dropped’. 150 The Area Officer was not informed about this but assumed, in July 1966,
that no royalty was being paid. He wrote at that time to report ‘that stock is encroaching into
the area of the springs, and it will be necessary to carry out some fencing’. He added his
opinion that ‘the Board should establish a fence, as a call on the local Maori owners would be
an imposition when they are receiving no payment’. 151

2.5 The City’s 1973 water right
At around this point in time two developments took place that fundamentally undermined the
control over the spring water that had been maintained by the trustees. First, in 1966, the
Auckland Education Board was given permission by the County to establish a bore on
County land at Porotī, across the road from the spring. The County apparently had what the
education board later called ‘the intention … to investigate the source of supply for a
permanent local supply’, with Poroti School to be ‘in due course reticulated from this
supply’. 152 As a result of this development, the trustees applied to the Maori Land Court in
1969 for the education board’s water easement over Whatitiri 13Z4 to be cancelled, with
Evelyn Kingi telling the court on behalf of the trustees that the easement was no longer used
and the pipeline had been removed. 153
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In the view of Habib, in an unpublished commentary about Porotī Springs complied in 2012,
Effectively, the Council was encouraging the Education Board to drill for water on Council
land located across the road from the Springs, to intercept the water before it emerged from
the ground. The Council was using the Education Board to ‘test the waters’ so to speak, to see
what the response would be from the Maori owners of the springs, so that it could decide
what actions it might take to secure a permanent water supply from the springs.154

It might be noted, however, that the education board needed little encouragement, having
already investigated alternative supplies of water such as a bore when the trustees made their
request for a £50 royalty payment in 1963.
The second development was Parliament’s passage of the Water and Soil Conservation Act
1967, section 21(1) of which stated that
the sole right to dam any river or stream, or to divert or take natural water, or discharge
natural water or waste into any natural water, or to use natural water, is hereby vested in the
Crown[.]

As the judge in the 1987 High Court case Huakina Development Trust v Waikato Valley
Authority (see below) observed, the effect of this provision was ‘to extinguish all rights
which riparian owners previously had at common law to take, divert or discharge natural
water and to substitute in place of common law rights certain statutory rights’. 155
The 1967 Act established a National Water and Soil Conservation Authority and a network of
regional water boards (which were essentially existing catchment boards). One of the key
tasks of these boards was to grant water rights for the conservation, abstraction, drainage, or
other use of waterways on the basis of what they considered to be the ‘most beneficial uses’
of the resource. 156 The Act made no provision whatsoever for Māori views or values to be
considered in the making of these decisions. Effectively, this new regime gave the boards and
the national authority full control over the use and management of natural water in New
Zealand. 157 At a local level, as Habib put it, this ‘took the authority to allocate the water from
the Trustees and shifted it to local authorities’. 158 It meant that even the owners of 13Z4
themselves would need to apply for a right for any use of the water beyond what was
‘reasonably required for [a person’s] domestic needs and the needs of animals for which he
has any responsibility’ (section 21(1)).
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In 1969 Porotī land-owners Colin and Murray McLaughlin applied to the NCC for a right to
take 80,000 gallons of water a day from a bore on their property across the road from the
springs. The County signalled it would object, with its engineer, J A Beck, reporting that
for some years the City and county councils and the hydrological survey branch of the
Ministry of Works had recognised the Poroti Springs as a possible water source for supplies
to rural, urban and industrial consumers. 159

If the McLaughlins could show that such a grant was reasonable and in the public interest the
County would withdraw its objection, Beck added. However, the McLaughlins’ bore was one
of several existing uses, and ‘it was important that the council be assured that grant of water
rights at this stage was fully justified by the requirements of the consumer’. 160
The Whangarei City Council (‘the City’) soon turned its own attention to Porotī, applying to
the Northland Catchment Commission (NCC) – which doubled as the Northland Regional
Water Board – in 1971 to abstract 5 million gallons of water per day from the springs for the
town’s supply. The news was met with a number of objections. On 12 October 1971 Evelyn
Kingi wrote to the NCC on behalf of the Poroti Maori Hall Marae Committee, stating that the
proposed take ‘would prejudice my interests, the interests of the people whom I represent
[she was also one of the reserve trustees 161], and the interests of the public generally’. She
was concerned that the City’s abstraction ‘would seriously deplete the reserves of water in the
Poroti Springs to the detriment of other users’. Among those users was of course the hall
committee. 162 She also signed a legal form declaring her objection, which was forwarded to
the NCC by her solicitors, Thorne & Dallas. 163
In response to this, City Engineer T N Costello wrote to Thorne & Dallas and explained that
‘I can assure you that it is not Council’s intention to deprive existing water users of their right
to take water from the Poroti Springs’. If the City gained its water right then ‘the riparian
rights of all existing users will be safeguarded’ and, if need be, ‘water would be made
available through the City supply’. 164 In reply to a further letter from Thorne & Dallas, 165
Costello added the following month that
I regret that the only guarantee I can give is that the Maori Committee will not be deprived of
their supply of water nor put to additional cost.
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If, when the time comes, circumstances dictate that their supply must come off our main, then
it may be necessary for Council to make charges to cover pumping costs and in particular for
consumption in excess of present usage.
This would apply to all consumers drawing water from the spring at present and not just your
client. 166

Of the other objectors, the McLaughlins argued that the water should be retained for the
surrounding arable land. 167 Snell objected on the basis that he had been drawing water from
the springs for 16 years and feared that the scale of the City’s take could affect his supply. 168
The Auckland Education Board held a similar concern, but added that it would not object if
the City and the NCC gave assurances that the school’s supply of bore water would be
unaffected. 169 The County, for its part, objected on the grounds that it had been investigating
the springs as ‘a possible source of supply for County purposes sometime in the future’. Its
objection would be met, however, if the City developed the resource ‘in the interest of the
region generally and making available bulk supplies of water to other water supply
agencies’. 170 A further objection was also received from W C Croucher (Golden Acre Farm
Ltd), who had sunk a bore on his nearby property. 171
In the meantime, the City commissioned a report on the springs’ capacity from the New
Zealand Geological Survey division of the Department of Scientific and Industrial Research
(DSIR). This was completed by the – like Barrie Spring – aptly named Barry Waterhouse.
Waterhouse reported that test bores had been drilled on the McLaughlin property adjacent to
Poroti School. He concluded that the information the City needed could only partly be
answered because it was unknown
What the seasonal fluctuations of the water table are.
What the thickness of the aquifer is.
Whether the recharge effects evident from the pumping curve can be maintained over an
extended period. 172

He added that the seasonal fluctuations in the standing water level ‘can only be determined
from records taken over a number of years, and these are not available to the writer’. 173 It
seems that the DSIR testing was continued over the following years. 174
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A special tribunal of the NCC convened to hear the objectors to the City’s application on 7
August 1972 (under sections 24(7) and (8) of the Water and Soil Conservation Act 1967 a
regional water board could appoint either a special or standing tribunal to consider
applications in respect of natural water). Evelyn Kingi attended, and asked whether the City
would take its water from above the point used by the hall committee (that is, across the
road). Costello confirmed that the water would be drawn from bores on the other side of the
road and conceded that this was ‘bound to have some influence’ on the flow of water at the
springhead, ‘but it appears to be rather small’. He gave an assurance that all present users had
a prior right and would have their supplies protected, albeit at the 5¢ rate per 1000 gallons the
City would charge for the supply. Kingi’s objection to having to pay for the water was not
met sympathetically by C Baugh, a member of the tribunal, who commented that the hall
committee was already paying the expense of its own petrol-driven pump and ‘would be in
the same position, having to pay 5 cents to the City Council’. 175
While Croucher was concerned about the lowering of the aquifer that would be caused by the
City’s abstraction, Costello argued it was ‘interception of water which otherwise would go to
waste’. The Education Board, Snell, and Croucher then all confirmed they had no objection
to the scheme as long as their own supplies were safeguarded, although Croucher did
consider that the County would be ‘more sympathetic towards farmers’ than the City, and
that ‘The population of the County should have first call on the water before any is supplied
to the City’. For the County, Beck reiterated that ‘The sources should be made available to
the whole area and development should take place on a regional basis’. For her part, Evelyn
Kingi said she had no further evidence to adduce. The minutes record that she was ‘quite
happy with a guaranteed supply by the City’. 176
There are two points to make about this. First, the nature of the legal framework governing
the tribunal’s decision did not encourage the production of any evidence by Porotī Māori of
the cultural significance of the springs or Whatitiri maunga to them, or the springs’
importance as a mahinga kai. In a reflection of the priorities in the Water and Soil
Conservation Act, the tribunal’s focus was entirely on the broader agricultural value of and
public interest in the available water. Nor was the longstanding recognition of a proprietary
right to the water on the part of the three hapū acknowledged in any way. Secondly, the
contrast with a point in time only 10-15 years earlier – when the trustees advised the Maori
Land Court on applications for water easements and the Crown formally reserved 13Z4 for a
water supply for the specific benefit of the hapū – could hardly be greater. Porotī Māori had
become just another stakeholder in the competitive water rights process controlled by the
local catchment commission.
The special tribunal issued its decision on 31 January 1973. It found that the City’s
application to draw 5 million gallons of water per day would reduce the amount of water
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issuing from the springs and was ‘likely to be more than the aquifer can stand on a sustained
yield basis’. However, the City’s right was granted on the basis that other spring flows
entering the stream would mean downstream users would not run short of water. The City
was also required to report to the NCC by 30 September 1974 with evidence about the
maximum abstraction from the bores that could be safely sustained. At least two observation
wells were needed, which were to be constructed by 31 December 1973. The tribunal
confirmed that any users lawfully taking water from the springs before 28 March 1973 had a
prior right. The City’s right, which would expire on 31 March 1983, was to ‘be exercised
reasonably having regard to the interests of all other users of natural water also acting under
authority of the Water and Soil Conservation Act 1967 and who may be affected by the
exercise of this right’. No minimum downstream flow was specified. 177
As can be seen, the decision appeared to allow for the possibility that the flow at the
springhead itself would be significantly reduced. Despite the guaranteed supply to the marae,
therefore, the decision ran the risk of negatively impacting on Māori consumers of watercress
and koura from the spring, as well as causing a cultural affront through the reduction in the
spring flow. Perhaps because the trustees had perceived no advantage in raising these issues,
or had not understood the potential impact on the spring flow of the City’s water right, the
tribunal in turn essentially overlooked them. There was, more to the point, no requirement in
the Water and Soil Conservation Act for it to proactively consider issues of specific concern
to Māori communities. In any event, no objection was received to the tribunal’s decision and
the NCC signed and sealed the City’s water right on 30 May 1973. 178

2.6 The use of the bores and drying up of the springhead
It does not seem that all Porotī Māori had been aware of these developments. On 30 August
1973 Mrs K R Davis – the secretary of the Rewi Family Trust – wrote to the City to say that
she had seen an advertisement in the Auckland Star calling for tenders to supply pipes for the
Maunu-Porotī water main. She asked if the water was to be taken from the Māori reserve at
Porotī, which was adjoined by land belonging to her whānau. 179 Costello advised her in
response that the City would be drawing water from bores on the property of Colin
McLaughlin across the road from the springs, that objections had been called for in 1971, and
that Evelyn Kingi had made one on behalf of the hall committee and had attended the August
1972 hearing. 180
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The Secretary of the NCC observed in June 1973 that the City intended ‘negotiating with Mr
McLaughlin over the piece of land on which the watersupply bores and pump-house will be
located’. 181 In August 1974, however, Costello noted that McLaughlin had told the City’s
Waterworks Engineer ‘that he was selling the land but retaining 20 odd acres up the road’.182
This sale appears to have taken place in July 1974, to Mr and Mrs R J Proctor. 183 In May
1977 the City instructed the Ministry of Works and Development to purchase the land, but
this was delayed due to ‘protracted negotiations with the previous land owner’, and the City
did not gain possession of the site until April 1978. 184

Figure 7: Plan of the Maunu-Poroti Water Scheme, 1973 185

The City also had to raise money to construct the new waterworks, and applied to the Local
Authorities Loans Board for a development loan of over $1 million. 186 A requirement of the
government subsidy was the production of an environmental impact assessment report.
Costello contended that none was needed, as the only structures above ground would be a
small pump house at Porotī and a reservoir at Cemetery Road. The pumps would make no
noise and the NCC was ‘taking steps to make certain that the stream fed by the springs retains
a minimum rate of flow’. 187 The Medical Officer of Health concurred that the works would
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‘have minimal environmental impact’. 188 The Director of the Division of Public Health in
Wellington, however, informed the City that its letter was not an adequate assessment and a
proper report was required. 189
As an upshot of this the City provided a report that was received by the Department of Health
on 14 October 1974. This explained the Whāngārei’s growth was outstripping its water
supply, and new sources of water needed to be found to stay ahead of demand. The report
added that ‘Due to access difficulties at the site of the Springs, it was decided to sink a set of
bore holes on the southern side of the highway on suitable land and to extract the water by
means of submersible pump.’ 190 The report noted that the water table would at times be
drawn down below the range of the bore pumps of existing users, but explained that the City
would provide such users with free water connections and supply them with water at the
nominal rate of 5¢ per 1000 gallons. The report did not directly mention any Māori interest in
the springs but did make an important admission:
It is highly likely that at certain times of the year the major part of the Spring will be pumped
dry. This will affect watercress growing in the area. However the character of the country is
such that numerous springs emerge from the ground along the course of the stream that flows
from the main spring, thus adding to the quantity of water in the stream as it goes along. 191

The City here had effectively indicated that the main spring at Whatitiri 13Z4 would be
practically dry at certain times of the year, and that its value as a mahinga kai would be
compromised. The fact that more spring water entered the stream further down was in reality
no mitigation, given the springhead location of the water supply reserve. The City’s
conclusion to its report made clear, however, that the interests of Porotī Māori were
secondary to what was regarded as the greater good of the Whāngārei community:
The whole of this water supply scheme is vitally essential to the growth of Whangarei City.
Water restrictions are a fact of life every summer in large areas of the City and with constant
growth to both the residential and industrial areas these restrictions are going to become more
severe.
…
The environmental impact of the scheme is minimal compared with the necessity of it to the
City and surrounding districts. 192

The Department of Health regarded the City’s report as somewhat ‘self-justifying’, but told
the Commissioner for the Environment (a stand-alone role that the Government had
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established in 1972) that the City had ‘given reasonable consideration to environmental
aspects of the proposal’. Moreover, the issue of surface flows in the vicinity of the bores had
already been considered by the NCC. The department saw no need for the preparation of an
environmental impact report. 193 The Commissioner for the Environment concurred, and the
department advised the Ministers of Health and Finance accordingly on 3 December 1974. 194
But while the special tribunal may have considered surface flows, it had not – as noted above
– received and considered any evidence about the importance of the springhead to Porotī
Māori as a mahinga kai. Whether the receipt of such evidence would have made any
difference is of course another matter. In early 1975 the Department of Health approved a
subsidy of $640,370 for the scheme. 195
By 1977 the City had still not begun to draw water from Porotī. The scope of the waterworks
project had increased and costs had risen, necessitating applications for further loans. Nor had
it yet been determined what the aquifer could sustain – a condition of the 1973 consent. As
the Chief Executive Officer of the NCC told his counterpart at the City in March of that year,
it was hoped that, by the time the right was renewed in 1983, two things would be known:
These are (1) the maximum rate of abstraction – this is related to plant size and trunk pipe
size, and (2) the total annual quantity abstracted – this is related to the potential of the
aquifer. 196

In May 1978 the NCC informed the owners of a Whatitiri farm that the NCC
is at present time involved in a rather lengthy detailed survey of the resource in an attempt to
quantify the resource and set limits on draw-off such that the groundwater in the area can be
managed in a responsible manner having regard to all the different needs. As soon as a Water
Resources Report on this project is prepared (probably 1979-80) you will be able to obtain a
copy and gain a deeper understanding of your groundwater source. 197
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Image 7: Supervising engineer Terry Harris and his nine-year-old son Vaughan with water gushing from
the first production bore drilled for the City at Porotī, September 1978 198

The NCC had in fact commissioned Professor Manfred Hochstein of Auckland University to
produce a study of the water resources of the Maunu-Whatitiri area. An airborne magnetic
survey was undertaken, and in May 1978 Hochstein confirmed that ‘by accident (and good
New Zealand luck)’ the City’s bores at Porotī were ‘certainly an optimum site’ for the
headworks. 199 In August 1978 City Utilities Engineer Peter Leahy predicted that, once the
Porotī scheme ‘gets into full swing the city should be able to forget “dry” summers’. 200 As a
result of Hochstein’s survey, the City was able to call for tenders for the drilling of the three
bore holes and the water began to be pumped, with an official opening by Mayor Ted Eliott
on 20 April 1979. 201 The Senior Executive Engineer (Utilities) reported in September 1980
that, in the summer of 1978-79,
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over 68 million gallons was pumped from Poroti into our system and as much again drawn
from the aquifer by the well drillers in their development of the bores. I suggest that this
disproves the recent comments that there is no water available at Poroti in the dry weather.202

He added that the Porotī supply and other local sources would ‘keep Whangarei going for
many years with the normal growth in water demand’, even with the unexpected request of
the County for one and a half million gallons a day for irrigation (a reference, it would seem,
to the County’s aforementioned 1971 request that the City make ‘bulk supplies’ of Porotī
water available to other agencies as it developed the resource). While the bore site at Porotī
might appear to be only ‘our ½ acre section in the centre of 11 or 12000 acres of water
bearing land’, he said, the City was in fact ‘sitting on the choicest section in this area’. 203
Soon enough, however, the City was looking for ways to draw more water from Porotī. In
1978 it had drilled an observation well on John Cutforth’s property downstream from the
springhead, 204 and in July 1982 it indicated to the NCC that it would like to install a new
headworks there. This would entail a variation to its right to take 22,727 m³ per day (as its 5
million gallons per day was now referred to in metric terms) from the bores, enabling it to be
sure of taking its maximum allocation of water in the lower flows from February to May. It
would also mean it could even increase the daily allocation of 2,420 m³ to the County for
horticulture, while still retaining a sufficient supply ‘for increasing demands in the City’. 205
Coincidentally with the expiry of the City’s ten-year water right in early 1983, the Whāngārei
district experienced that summer a one-in-twenty-year drought. The City attempted to keep
up with heavy local demand for water by extracting all available water from its bores, and
consequently the springhead dried up. 206 On 30 March 1983 – the eve of the expiry of the
right – the local press ran a story about the trustees’ understandable disquiet. Local resident
and kaumatua Pera Edwards was pictured standing in the streambed and indicating the
stream’s former level. According to the report,
Mr Edwards said the stream means much more to the local people than just a water supply.
Some people believe it has spiritual powers, and the swimming hole dug a few years ago is a
central meeting place for many children of different nationalities.
…
Crayfish and eels no longer survive in the stream. Parts of the former stream are now dust,
and the rest of the stream is very shallow.
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‘There is a living soul in that water. Now a frog wouldn’t even survive there. It makes you
cry, really,’ Mr Edwards said. 207

Image 8: Pera Edwards pointing to the stream’s old watermark, March 1983 208

2.7 Advocacy for the trustees by the Department of Maori Affairs
Public notification of the City’s application for the renewal of its right was advertised by the
NCC on 17 March 1983, and the period for making objections closed on 15 April. 209 On 24
April Lorraine Norris wrote to the NCC on behalf of the trustees asking for details of water
flows and abstraction rates from 1973 to 1983, 210 and on 26 April trust secretary George
Hardiman wrote explaining that he had been
instructed by the Whatitiri Maori Reserve Trustees to advise the Catchment Commission that
the Trustees object to any more water being pumped from the Poroti Stream. The pumping of
water has affected the natural flow of water[;] that water no longer runs through the stream of
the Reserve land owned by the Trustees. 211
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It seems that the NCC treated this objection as a submission, because it was received after the
28-day period for lodging objections. 212
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13I3B2B3B1

Bores site
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Image 9: An aerial view of the City’s bore site and pumping station, with Porotī School in the foreground,
c. 1980 213
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Image 10: An aerial view of the City’s bore site looking south toward the school and the natural swale on
the land above the bores, c. 1980 214

212

See NCC notes on the back of Hardiman’s letter. NRC file 2959 vol 1
Photograph on WDC file 80/3/6 vol 4
214
Photograph on WDC file 80/3/6 vol 4
213

60

Cutforth’s

Whatitiri
13Z4

Pumphouse
and bores

School
Swale

Image 11: An aerial view of the City’s bore site looking north across Whatitiri 13Z4 and towards
Cutforth’s, c. 1980 215

The fact that the City’s water right had now expired, and yet it continued to take Porotī water,
was remarked upon in the press. On 13 April 1983 the Northern Advocate reported that the
City would take ‘millions of litres more’ before any new right had been awarded. The NCC’s
Chief Executive, Alan Moores, remarked that it was quite normal for this to occur pending a
hearing for a new water right. But when asked whether this made the City’s abstraction of
water legal, he could only respond ‘I wouldn’t quite say that.’ On the City’s behalf, Leahy
(now Public Health Engineer) stated that
The water right application was in before the old physical right expired. If it is physically
impossible for the board to have the hearing in time, it is not this council’s fault[.] 216

Whether prompted by the news coverage or not, on 28 April 1983 the District Officer of the
Department of Maori Affairs, Tom Parore, wrote to the City setting out the comments on the
matter of his District Solicitor, Russell Wells. Wells put it that the City’s right to take water
had expired and it now had no legal right to continue its take. He also noted that a condition
of the City’s consent had been that it exercise its right ‘reasonably having regard to the
interests of all other users of natural water’. In Wells’s view ‘It appears the Council may not
have complied with this condition.’ While prior users had been provided with water for
domestic supply,
the stream has value to the marae for reasons other than domestic supply purposes. Reasons
include a source of eels, koura, and watercress; it also has a recreational value.217
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Parore concluded that, ‘In light of the foregoing it would seem that the Council should
immediately cease taking water from Poroti, if in fact this has not already been done.’ He also
requested a meeting with the City ‘to discuss the whole situation including the Corporation’s
attitude towards the submission of an objection by the Poroti trustees to the renewal of the
water right’. 218
Shortly after the receipt of this letter, the City Engineer wrote to the NCC requesting that the
City’s application for a renewal of its water right be heard as soon as possible. He remarked
that Parore’s letter was ‘the first indication I have received of concern in this area’. He added
that
Should it transpire that the City is obliged to keep the Poroti Springs flowing, this would have
a most serious effect on the amount of water available during the summer months. I therefore
expect the Council to be unable to meet commitments for the supply of water to the County
council, the irrigation authority 219 etc from the present supply site.
The only alternative would be for the City to immediately develop a new headworks at
Cutforth’s waterfall. Consequently please be informed that my Council will be making an
immediate application for a right to draw water from Cutforth’s waterfall. This would in
Council’s view be an extension of its earlier water right only. 220

The City entered discussions with the trustees on the matter. They resulted in the City
agreeing ‘to honour their traditional rights and to let sufficient water go to maintain the level
in the springs’. 221

2.8 The acquisition of the Cutforth’s site and access to it
In 1945 the Native Land Court partitioned Whatitiri 13E North 2 and, in order to give access
to the partitioned sections, ordered that a road line be laid off through the block. 222 This road
became known as Waimea Lane, and was effectively a right of way that John Cutforth shared
with the Māori owners of the surrounding blocks. As noted above, Cutforth already had a
relationship with the City, having allowed it to drill an observation well on his land in 1978.
In October 1982 he also wrote to the Maungatapere Irrigation Association (MIA) and advised
that he was willing to enter an agreement for the extraction of stream water ‘from a point
within my property’. 223
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By October 1983 Cutforth had offered the City ten acres of his land for $7,500 per acre for
the establishment of its headworks. If the City did not wish to buy this entire amount – which
Cutforth felt had value as a horticultural unit – he was prepared to sell less but at a higher
price per acre ‘to reflect the diminution of the value of the entire property as a result of this
area being taken’. Cutforth also wanted ‘free water for the use of the balance of that title’.
The City’s legal advisor considered that it might be in the City’s interest to purchase the
entire block as this might ‘give Council some rights with respect to the use of the roadline’.
Advice on this was being awaited from the Department of Maori Affairs. 224
On 2 November the City’s Public Health Engineer recommended the purchase of the full ten
acres for $70,000, noting that this would ensure ‘the right of access over a private right of
way serving the property thus overcoming one of the obstacles that we are faced with’. 225 The
council agreed on 9 November, 226 although it then received further legal advice that the
consent of the owners of Whatitiri 13E North 2C2B, Whatitiri 13E North 2C1, Te Haawhe 2,
and Te Haawhe 1 would also be needed before the City could lay pipes along the roadline. 227
Given the prospective difficulty involved, the City subsequently gained Cutforth’s agreement
to lay the water main on land Cutforth was selling to a Mr Parton (Whatitiri 13E North 2B)
instead of along the right of way. 228 The City’s purchase of the ten-acre site appears to have
been completed in 1984 and finally registered in May 1985. 229

2.9 The renewal of the City’s water right
While the trustees now had the support of the Department of Maori Affairs, a new party had
also entered the competition to access and use the springs’ water. This was the
aforementioned MIA, the body representing local horticulturalists. The Ministry of Works
and Development (MWD) also had an interest in the matter, as it had been investigating the
use of the Cutforth’s site for a community irrigation scheme. While the MIA objected to the
City’s application as excessive and unsustainable, and criticised the ‘depleting affect [sic] on
stream flow’ of drawing water from upstream bores rather than from above ground further
downstream, its attitude also seemed to reveal a disregard for Māori water rights. As its
secretary, N G Johnson, put it, ‘Maungatapere landowners see Poroti water as “belonging” to
the farming community’. Johnson noted that the water’s economic value was huge, with
estimates that ‘100 litres per second of water from Poroti Springs will support horticultural
production worth $15,000,000 per year’. The MIA thus lodged an application of its own to
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take 300 litres of water per second at Cutforth’s, although Johnson added that the City and
MIA had agreed to work together on a formula for sharing the resource. 230

Figure 8: Ministry of Works’ feasibility report on the Maungatapere Irrigation Scheme, July 1982 231

The City’s own application for an additional take at Cutforth’s was for 360 litres per second.
The application was objected to by both the Minister of Works and Development and the
MIA. For the MIA, Johnson repeated his comment about the landowners seeing Porotī water
‘as belonging to the farming community’, 232 while the objection made on behalf of the
Minister pointed to the fact that the Ministry had been investigating using the water from this
source for an irrigation scheme (which, if it went ahead, would override any right obtained by
the MIA). 233
There were, therefore, now three applications for water rights that all essentially related to
Porotī Springs: the City at the bores site; the City at Cutforth’s; and the MIA at Cutforth’s.
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Accordingly, NCC staff recommended that ‘all three applications should be considered at the
same time’. 234 The regional water board agreed. 235
No doubt in the context of their discussions with the City (in which the latter had undertaken
to ‘let sufficient water go to maintain the level in the springs’), the trustees took a different
attitude to the City’s application to take water at Cutforth’s, reasoning that it would be the
means of relieving pressure on the aquifer feeding their springs. Thus Tom Parore informed
the NCC in June 1983 that ‘As the authorised agent of the Poroti Marae Trustees, I hereby
tender an objection by way of support on the City Council’s application.’ This appears to
have meant simply a submission in support. As if he felt the need to leave no room for
misunderstanding, Parore added after his signature ‘P S This notice is on the basis that the
water right applied for is necessary to protect the Maori water supply reserve, Whatitiri
13Z4.’ 236 Leahy noted that
The local Maoris’ [sic] have obviously decided that if we draw water downstream we will not
have any reason to dry up the spring. This support will also encourage the Maoris’ [sic] to
grant us the use of the access to Cutforth’s waterfall site on the right of way they jointly share
with Cutforth. 237

A meeting of Maungatapere and Porotī water users was held in the County council chambers
in Kamo on 5 August 1983. Parore represented Porotī Māori, from whom he said he had
‘firm instructions’:
They believe that they have water rights going back as far as they remember and certainly in
legal terms, since 1896 when the water reserve was subdivided out. Of course, the water right
expired on 31st March, 1983 and any water taken is without legal right. They do not press this
matter. Despite the water supply to the Marae the water was used for supply of eels, Koura
and water cress and they wish this right to continue and it did not last summer. However, they
do not oppose the City taking water or development of horticulture. The owners would beg
that the people take cognisance of their age old rights. 238

The meeting closed with agreement that a subcommittee of representatives of the various
interested parties would meet on 12 August ‘to reach agreement on allocating water supplies
from the Poroti Springs and that joint agreement be submitted to the Regional Water Board
Tribunal’. 239
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An agreement over water-sharing was duly signed by representatives of the City and the MIA
on 15 August 1983, a clause stating that ‘The parties agree that the water flow through the
Maori Reserve is maintained to provide the requirements of the Maori people.’ 240 The City
submitted this to the NCC on 16 September 1983. At the same time it also forwarded a set of
proposed conditions on the renewal of its right to take from the bores, having negotiated these
with the objectors in exchange for their withdrawal of objections. The conditions included the
following:
This right is subject to a minimum level being maintained in the Maori Reserve (Whatitiri
13Z4) to preserve the additional rights thereto. This level is to be determined by the Water
Board in consultation with the Whatitiri Trustees after investigations this coming summer. 241

The City had already begun to put this new commitment to preserving a flow at the
springhead into effect. On 9 September the City Engineer, Frits de Wit, informed the County
that the groundwater level at Porotī was practically as low as it had been the previous year
and should it fall further
then I must advise you, that in view of the concern that the local Maoris voiced in the drying
of the spring, my Council will not be in the position to extract the same amount of water from
that source, consequently, may not be able to supply your requirements beyond normal stock
and domestic use this summer. 242

The NCC standing tribunal issued its decisions on the applications on 31 October 1983. It
granted the City the right to take a reduced maximum of 210 litres per second (or 18,000 m³
per day) from the bores, albeit with this rate being available only in October and much lower
takes permitted at other times of the year (for example in May and June, when the maximum
would be 55 litres per second). This reflected the lag of several months between rainfall and
the availability of water in the aquifer. Notwithstanding these monthly maximums, a
minimum flow of 20 litres per second was required at the ‘Fig Tree’ site, a gauge on Māoriowned land just beyond the northern end of 13Z4. The trustees’ concerns were ‘considered to
be met by the conditions to which the proposed right would be subject’. The right was
granted until 31 May 1989. 243
In addition, the standing tribunal granted the City the right to take water from Cutforth’s until
31 May 1989, with the combined total drawn from both Cutforth’s and the bores not to
exceed 360 litres per second (or 31,000 m³) per day. Again, however, this maximum was to
be available only at one point in the future, January 1989; in April 1984, by contrast, a
combined total of only 73 litres per second could be taken. Provision was also made for
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monthly minimum volumes to be made available to the County for irrigation. If the
Maungatapere irrigation scheme proceeded during the term of the right, then the irrigation
water would be provided to the Minister of Works and Development instead. As with the
right to take from the bores, a minimum flow requirement of 33 litres per second was
required at all times at a point immediately upstream of the confluence with the Kauritūtahi
Stream. 244 Given the provision for water to be made available for irrigation, the MIA’s own
application was declined. 245

Image 12: The gauge at Fig Tree showing a marker indicating the minimum level (corresponding to 20
litres per second), c. June 1987 246

The MIA appealed the decision on the grounds that it was ‘given no standing in relation to
the supply of water for horticultural irrigation or the fixing of charges for the supply of such
water’. 247 This and other appeals, including those from the County, were dealt with at a
meeting of the MIA, City, and County and minor variations to the water rights were approved
by the regional water board. 248 The City’s water rights to take from the bores (numbered
2959) and Cutforth’s (2960) were issued on 13 June 1984. 249
The City had already begun making arrangements for its intake at Cutforth’s. The matter was
discussed by Leahy at a meeting with Department of Health officials in Wellington on 28
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March 1984. According to the record of the exchange made by a Department of Health
official, Leahy noted the
Problem with Maoris taking watercress in stretch from spring to new intake. With Cl2
[chlorine] only grading is suspect if use known human pollution criteria. Need back-up on Cl2
system. Possible children swim. 250

In other words, after having their use of the springhead undermined by the abstraction of
water upstream, Porotī Māori now faced the prospect of their customary use being challenged
by the City’s intake of water for town supply downstream. In response to the City’s
application for further subsidies to complete the Porotī-Maunu water scheme, the Director of
the Division of Public Health in Wellington told the City a few days after Leahy’s meeting
that he had
noted in the newspaper clipping that accompanied your application that it has been customary
for children to swim in a water hole upstream of the proposed intake. Mr Leahy indicated
during his visit that the water hole has been filled in and this practice no longer takes place.
Clearly swimming and water supply are not compatible uses of the same water and any
subsidy approval would be conditional on no-swimming upstream of the intake. If such a
restriction is not acceptable, full water treatment would be necessary. 251

Health Department files do not disclose any further discussion on this matter. In September
1984 the Director of the Division of Public Health informed the Treasury, in supporting the
City’s loan application, that
The existing bores are some 50 metres upstream of the Poroti spring, which feeds a small
creek favoured by a prolific growth of water cress, and of importance to the local Maori
community. In February 1982 [sic], for the first time, the level of pumping required to meet
demand caused the spring to dry up and objections were received from local Maoris claiming
traditional rights over the water.
The City Council has decided to adopt the only solution which will guarantee an adequate
yield from the Poroti source and will satisfy Maori interests. The solution involves shifting
the intake point some 500 metres downstream of the sensitive springs. 252

The City’s Cutforth’s pump station was commissioned in 1985, 253 although it did not pump
any significant amount of water from the site until 1987. 254
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2.10 The 1987 drought’s impact on the spring and stream
During 1986 and 1987 the Whāngārei district suffered a prolonged spell of extremely dry
weather – in fact the period from February 1986 to February 1987 was the driest for 79
years. 255 On 20 February 1987 NCC staff measured the flow at Fig Tree and found it to be
only 2.2 litres per second, well short of the minimum flow requirement of 20 litres per
second. 256 Accordingly, the City was told that it ‘must now cease exercising this right until
the 20 l/sec flow returns’. 257 By June the water had returned to the minimum flow, 258 but in
order to maintain that flow the City could not draw water from its bores. The Waterworks
Engineer, John Smith, wrote to the NCC on 19 June 1987 and explained that the drought had
‘resulted in Whangarei City’s water supply sources becoming severely depleted’. He asked
for the minimum flow condition of 33 litres per second in water right 2960 to be waived until
1 October 1987, in order to preserve supplies in the Whau Valley dam. 259
The NCC’s staff report on this request, by Tony Phipps, was focused principally on whether
there were any abstractions between Cutforth’s and the Kauritūtahi confluence. As there were
none, the temporary drying up of 150 metres of stream bed would not infringe any other
users’ legal rights. Nor, however, did Phipps consider that it would have ‘any large or lasting
effect on the aquatic ecology of the small catchment upstream of the take site’. Although the
flow of the Waipao Stream would be reduced by a quarter, Phipps did not regard this as likely
to significantly affect any users of the stream. 260 While the Northland Federation of
Acclimatisation Societies (NFAS) was consulted about the request (and gave its approval), 261
there is no record of any such approach to the trustees. The NCC agreed to a variation of the
water right on 8 July 1987.
On 30 September the City requested an extension of the waiver until 1 January 1988. 262
Phipps made the same conclusions as previously, including his belief in the lack of any ‘large
and lasting’ impact on the ecology of the upstream catchment – even though the duration the
stretch of streambed would be dry would be more than doubled. He added that ‘Commission
staff received no complaints from any downstream users of the stream during the previous
three month waiver of the continuation flow’, and suggested that the minimum flow

255

‘Water Resources Report’, A G Phipps, June 1987. NRC file 2960 vol 1
Smith later disputed this measurement, arguing in 1989 that ‘the accuracy of the Fig Tree weir at low flows is
highly suspect’. ‘Addendum to evidence of the Whangarei City Council’, no date (faxed to Graeme Mathias on
22 September 1989). WDC file 80/3/6 vol 5
257
R W Cathcart, Chief Executive Officer, NCC, to General Manager, City, 24 February 1987. NRC file 2959
vol 2
258
P Q Palmer, Manager Operations, to General Manager, City, 15 June 1987. NRC file 2959 vol 2
259
J B Smith, Waterworks Engineer, to Secretary, NCC, 19 June 1987. NRC file 2960 vol 1
260
‘Water Resources Report’, A G Phipps, June 1987. NRC file 2960 vol 1
261
Mark Poynter, Field Officer, Northland Federation of Acclimatisation Societies, to D Roke, NCC, 30 June
1987. NRC file 2960 vol 1
262
J B Smith, Waterworks Engineer, to Secretary, NCC, 30 September 1987. NRC file 2960 vol 1
256

69

requirement could be waived until 10 February 1988, the likely date of the year’s first NCC
meeting. 263
In preparation for the expiry of its consents in 1989, and ‘in response to local Maori concerns
as to the ecological impact caused by exercising of the existing rights’, the City
commissioned an environmental study. This was undertaken by environmental consultant
Mark Poynter, who had previously responded to the City on behalf of the NFAS, and
completed in February 1989. On 23 January Poynter met with both Pera Edwards and Taipari
Munro. Edwards told him that local Māori had derived great mana from the quality and
abundance of their watercress, but that its growth had been badly affected during the dry
summers of 1982-83 and 1987-88. Kokopu too had become rare in the Waipao Stream since
the City began drawing water, and eel numbers had also significantly reduced. Poynter was
told that the springs were ‘regarded as a living entity upon which local Maori have depended
and been nurtured’. The waters were also ‘thought to possess therapeutic qualities’. 264
Poynter concluded that it must be accepted that the loss of watercress during ‘some lowflow
episodes’ amounted to a ‘significant impact’, although he added that this was ‘of more social
then ecological importance’. He thought that the ‘unimpressive fish fauna’ he had found in
the stream between Fig Tree and Cutforth’s related generally to the difficulty most species
had in moving upstream of the Wairua Falls, although he acknowledged that land
development also had a damaging effect. But he did not believe the City’s abstraction of
water would have any ‘significant influence’ on kokopu numbers. He also considered that the
most likely explanation for reduced eel numbers was ‘overharvesting by the commercial eel
industry’. 265

2.11 The commencement of the Maungatapere Irrigation Scheme
The water-sharing arrangements confirmed by the NCC standing tribunal in June 1984 were
put to the test in the following years. In late 1985 the MIA complained bitterly about the
difficulties its members were having in establishing connections to the new supply, blaming it
on ‘a lack of co operation between the Councils and a lack of sympathy with and
understanding of the needs of horticultural development’. In particular, the MIA felt that the
City was ‘usurping the roll [sic] of the County as the water supply authority’, despite the City
having been expected under the terms of its water right to make water available in bulk to the
County for irrigation. It described the City as ‘negative’, ‘uncooperative’, and ‘creating
difficulties’. 266 The NCC hosted a meeting of representatives of the City, County, MIA, and
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MWD on 1 April 1986, as well of course as members of its own staff, in an attempt to iron
out the parties’ differences. 267
In July the following year, after several years of planning and discussion, the National Water
and Soil Conservation Authority Works Committee recommended approval the
Maungatapere Irrigation Scheme (MIS) and its public notification by the Minister of
Works. 268 The Crown was granted water rights, 269 apparently for takes from the Wairua River
and numbered 1316, 1317, and 1318. 270 The Porotī water had previously been considered by
the MWD as a source of water for the irrigation scheme, however, 271 and it clearly remained
earmarked for this purpose. This was a concern to an official in the Department of Health
who attended the meeting of the National Water and Soil Conservation Authority Works
Committee that recommended approval of the scheme on 9 July 1987. As he put it,
The irrigation scheme will use the Poroti water and I raised at the meeting the need to reserve
water for city use. I was told that the water right would consider that aspect. I just wonder
whether the city is being cautious enough. 272

The financial arrangement made for the MIS was that the Crown would construct it and
participating landowners would repay 30 per cent of the cost. The Cabinet Development and
Marketing Committee gave its approval in March 1988 following MAF assurances that the
scheme would be economic, 273 and the Government formally gazetted the scheme in
December of that year. 274
The grant of water rights to the Crown for the scheme followed ‘extensive negotiations’
among the local bodies, the NCC, the MWD, and the MIA. 275 These negotiations also
resulted in a draft joint Water Right of October 1987 – in the name of the City and the
Minister of Works and Development – which was intended to replace the City’s 2959 and
2960 rights upon their expiry in May 1989. This provided for the extraction of up to 220 litres
per second from the bores (19,000 m³ per day), up to 220 litres per second at Cutforth’s, and
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up to 220 litres per second from the Wairua River for public water supply, and up to 360
litres per second (31,100 m³ per day) from Cutforth’s and up to 485 litres per second (41,900
m³ per day) from the Wairua River for irrigation. Minimum flows at Fig Tree, above the
confluence with the Kauritūtahi, and at the Purua Bridge of 20, 33, and 3,000 litres per
second respectively would be maintained. 276 The City and the Ministry of Works also agreed
upon the sharing of the City’s existing intake and pumping facilities. 277
2.12 Growing recognition of Māori cultural interests
Māori interests seem rather overlooked in these discussions. The frustration kaitiaki
communities felt about the prevailing legislative regime governing water rights was perhaps
summed up by Nganeko Minhinnick of Ngāti Te Ata (and the Huakina Development Trust)
in 1984, who called it a ‘monocultural merry-go-round’:
The Water and Soil Conservation Act makes no provision whatsoever for our values, and for
our people, so we have been on this merry-go-round, this monocultural merry-go-round for
four years and we know it is a waste of time, the whole exercise is futile.278

However, change was in the wind. General environmental consciousness in New Zealand had
been raised significantly by iconic 1970s protests over matters like hydro schemes (‘Save
Manapouri’) and endangered species (‘Save the Whales’). 279 Then – under the leadership of
Chief Judge Eddie Durie – the Waitangi Tribunal provided a significant boost to Māori
environmental claims. In its Kaituna River Report of 1984, which concerned Ngāti Pikiao’s
opposition to the planned discharge of effluent directly into the Kaituna River, the Tribunal
recommended
THAT the Water and Soil Conservation Act 1967 and related legislation be amended to
enable Regional Water Boards and the Planning Tribunal to take into account Maori spiritual
and cultural values when considering applications for grant of water rights, the renewal
thereof or objections to such applications.280

In 1985 the Tribunal considered the claim of Minhinnick’s own people about the Manukau
Harbour. It repeated the recommendation about the need for Māori values to be set out in law
as relevant factors to be considered in planning decisions, and made the blunt observation
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that ‘The Water and Soil Conservation Act 1967 was aptly described as monocultural
legislation.’ 281
Then, in June 1987 the High Court brought down a landmark decision on the application of
the Water and Soil Conservation Act 1967 in Huakina Development Trust v Waikato Valley
Authority. This ruling arose from an appeal against a decision to allow a dairy farmer to
discharge cowshed effluent into a tributary of the Waikato River. Justice Chilwell found that
the reference in the Act to ‘interest of the public generally’ included ‘Maori spiritual and
cultural values’, and these could not ‘be excluded from consideration if the evidence
establishes the existence of spiritual, cultural, and traditional relationships with natural water
held by a particular and significant group of Maori.’ 282 This ruling added further momentum
to the argument for resource management law to make better and much more specific
provision for the recognition of Māori interests. It also clearly had an influence on local
authority considerations of Porotī water rights applications.

2.13 Applications for water rights, 1989
With the May 1989 expiry of the water rights approaching, the City’s Waterworks Engineer
informed the NCC on 25 November 1988 that it was proposed to replace rights 2959 and
2960
with a joint Water Right in the names of the City Council and the Minister of Agriculture and
Fisheries which will enable the more efficient distribution of water from the Poroti sources
and the Wairua River for both public supply and irrigation purposes. To this end, a draft
Water Right (of which you have a copy) has been prepared which has been widely circulated
and commented on. Agreement in principle to the proposed joint Water Right has been
reached by most of the organisations so circulated.283

The City also began discussions, in the second half of 1988, with the trustees. 284 This
included a meeting at Maungarongo Marae in October 1988 at which, Taipari Munro recalled
in 1994, Mayor Joyce Ryan and her councillors agreed to cease taking water from the bores
within five years. 285 In around April 1989 the trustees made a written submission to the City
on the draft water right. In it they set out the longstanding occupation of the Whatitiri area by
Te Urioroi, Te Parawhau and Te Māhurehure and the importance of its natural resources to
them. The spring waters, for example, were ‘regarded as having certain healing qualities so
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that the sick are brought to bath[e] there’. Children were also baptised, and the dying ‘request
its refreshing flavour as their final earthly sustenance’. The springs had mauri which
emanated ‘from beneath the esteemed Whatitiri Mountain’. Accordingly, ‘the tapping of the
Springs before its natural emergence from underground and the attempt to harness its natural
flow is disturbing to the Mauri of the Springs and in conflict with our cultural values’. 286
The trustees’ submission then turned to the way the springs had been controlled:
Due to poor management and poor conservation procedures and lack of informed consultation
with the tangata whenua a natural resource has been mismanaged. This taonga is entrusted to
the trustees for safe keeping and preservation, not for destruction and depletion of natural
resources. In particular we wish to prevent any further ecological and environmental disasters
which resulted in an excessive draw of water from the Poroti bores in March 1983, and left
our stream dry and adversely affected our water cress supplies.287

The trustees urged the City to better conserve its water, a substantial proportion of which was
being lost through leaks in pipes:
We find it totally abhorrent to have a natural resource of high quality wasted in any way. Fifty
per cent of Whangarei City Council Water Supply is taken from the Poroti source, yet the
unaccounted water wastage totals a massive 37%.288 [L]ogically only 13% is therefore needed
from Poroti, not 50% as is now the case. Even allowing for a proposed 15% loss, this would
still only allow for 28% water requirement for city purposes.289

The trustees made six recommendations or concluding points: that the trustees ‘be included’
in future management decisions over the springs; that the bores be removed within five years,
with the City taking all its water at Cutforth’s (although not at the intended point of
abstraction but some 100 metres downstream) 290; that the City discuss ‘fair compensation for
the losses incurred over the years that we have provided the resource to the City Council’;
that the City immediately address its water wastage; that accurate monitoring equipment be
installed; and that ‘We object to the use of Poroti water for irrigation purposes.’ 291 On the last
point, Norris noted elsewhere that spring water was of too high a quality to be used for
irrigation. She felt that the Wairua River should be used for this purpose, and opposed the
mixing of the two different sources. 292 While this appeared to stem from her point about the
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Porotī water being ‘too good for irrigation’, it may also have related to the Māori objection to
mixing the mauri of two water bodies ‘by unnatural means’. 293
The trustees’ position gave the City pause for thought. An internal options paper outlined that
the best course would be to ‘reach some common ground’ with the trustees before applying
for new water rights, although the 31 May 1989 deadline for lodging an application was fast
approaching. The paper’s authors saw three options: continue to take at both sources, albeit
with better monitoring equipment to ensure minimum flows at Fig Tree; decommission the
bores when the Cutforth’s headworks was ‘fully developed and operational’ (with the added
expense of extra water treatment given the less pure state of the stream water); or
decommission the bores and relocate the Cutforth’s headworks downstream (with the water
treatment and capital costs involved). 294
On 1 May 1989 Smith told the Engineering Committee that the City recognised the trustees’
‘claims to the guardianship of the Springs’, was ‘prepared to agree to the eventual closure of
the bores’, and ‘accepted that the existing continuation flow at the Fig Tree site is
inappropriate’. He nevertheless recommended that applications be made on the lines agreed
in principle with the Minister of Works and Development in 1987 embodied in the draft joint
water right (that is, including a significant daily take from the bores), albeit with the City
entering separate negotiations with the trustees and the new Northland Regional Council
(NRC) – the successor to the NCC under the recent local government reorganisation – about
the minimum flow at Fig Tree. 295 The full City council considered the matter on 24 May.
Councillors were told that while the closure of the bores was ‘at first glance difficult to come
to terms with’, given the City’s investment in the works, it would certainly be feasible to shift
the City’s entire take downstream to Cutforth’s when ‘adequate treatment facilities were fully
developed and operational’. 296
The City filed its applications on 30 May 1989, including one to discharge 1,000 m³ per day
of ‘filter backwash water’ from its treatment plant at Cutforth’s back into the Waipao Stream
(numbered 4612). The report considered on 24 May formed the basis of an attached
submission, which noted that ‘the major issues to be resolved centre around the concerns of
the local Maori community at Poroti’. It explained that closing the bores would not be
impossible, with the main costs being the loss of the significant investment in the bores and
headworks (estimated at $1,080,000), which had at least five years of working life left in
them, and the additional cost of treating water taken at Cutforth’s. 297
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The applications from the Minister of Agriculture and Fisheries to take water for the
irrigation scheme from Cutforth’s and the Wairua River were numbered 4607 and 4608
respectively (with the City’s application to take from the Wairua River numbered 4609). On
19 July 1989 Munro wrote to the NRC on behalf of the trustees formally objecting to
applications 2959, 2960, and 4607 in order ‘to preserve the natural resources of the Poroti
people for all time’ (emphasis in original). He added that the members of the Mangakahia
Maori Committee would be called as witnesses, and he requested that a Māori interpreter be
made available during the oral submissions. 298 A letter in support of the trustees’ objections
was submitted by Lucy Harrison, the secretary of the Mangakahia Maori Committee. 299 On
20 July 1989 Lorraine Norris also lodged a written objection to the three applications ‘on the
grounds that the applicants[’] proposals are contrary to the interests of the Trustees and the
people whom they represent’. 300
In the specific case of 4607, Munro explained that trustees regarded the taking of water for
irrigation from the Waipao Stream to be unnecessary, given the availability of water from the
Wairua River. Moreover, ‘The waters of the Poroti Springs and Waipao stream are of such
excellent quality that their main purpose should be kept as a source of water for human
consumption.’ 301 With regard to 2960, he contended that the permission of Te Urioroi, Te
Parawhau, and Te Māhurehure was needed before any water was taken ‘from the Springs, the
Waipao stream or anywhere in the immediate catchment area’. He also pointed to the City’s
‘unaccountable high water wastage of 37%’ and stated that, because of this, ‘the amount
being taken from Cutforth’s must be reduced’. 302
The picture of applications and objections over the Porotī water was made somewhat more
complex in May 1989 with the application for a water right by a member of the local hapū,
Richard Nathan. He made this application on behalf of Te Waipao Development Trust
(TWDT), which he referred to elsewhere as ‘an organisation representing the ancestral
landowner of Poroti Spring water course system’. 303 Just before filing his application Nathan
had spoken separately with Smith, and conveyed his opinion that ‘the Trustees do not
represent the Community viewpoint’. 304 Nathan’s application was for up to 1,000 cubic
metres a day. He described the purpose as follows: ‘For domestic supply to hapu. Traditional
water supply for future development schemes within the realms of traditional values. Bottling
plant.’ He advised that the water would be taken from Whatitiri 13E North 2C2B, which he
was occupying and which was owned by Keni Patira, Mary Ann Pickering, and Koke
Takimoana. He attached a sketch plan showing the land ownership and proposed location of
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the take, 305 and used much the same sketch in a public notice he placed in the Northern
Advocate soon after. 306
The City objected to Nathan’s application – which was numbered 4611 – on the basis that it
would disrupt supply to the city, provision was already made for ‘domestic supply’ to
‘existing’ users of the springwater, and that Nathan’s future schemes were ‘insufficiently
planned and advanced to justify the quantity applied for at this stage’. 307 Nathan himself
objected to 2959, 2960, and 4607. His grounds included
The need for recognition of the special interests of the tangata whenua in water, and that until
the Treaty of Waitangi claims to this water resource has been addressed the Act should
specify that water rights should not be granted as the proposed taking will prejudice the
objectors interest. 308

He also explained the objection as stemming from the threat posed by the allocation of water
rights to ‘Te Waipao joint venture concept of bottling plant that has potential as an export
earner’. 309
An objection to application 4607 was also submitted by ten local Pākehā (including M C
Croucher), who argued that ‘the quality of the water is much too good for irrigation and is
more suited to human consumption’. 310 Their letter was treated as a submission rather than
formal objection, however. W C Croucher made a separate submission with regard to 2959,
listing the impacts of the City drawing water from the bores. This had ‘Severely curtailed
flow of water from springs below bores’ and lowered his own bore level from one metre to
nearly five metres. 311 Golden Bay Cement Ltd objected to the City’s and MAF’s applications
to draw water from both Cutforth’s and the Wairua River principally on the ground that its
ability to generate power at the Wairua Falls Power Station could be adversely affected by
lowered flows in the Wairua River. 312
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Figure 9: Sketch plan attached to Richard Nathan’s application for water right, May 1989 313

While all the applications to be considered by the special tribunal were interlinked or
complementary, this report focuses only on those relating to the bores and Cutforth’s. Neither
the trustees nor Richard Nathan objected to those applications relating to the Wairua River.
The trustees did not object to Nathan’s application, and their views on it at the time are not

313

Attachment to ‘Application for right to take natural water’, 31 May 1989. NRC file 4611 vol 1

78

known. The complex matrix of applications and objections was set out by NRC staff as
follows: 314
Take
Poroti Springs/Cutforth’s
Applications

City

Discharge
Waipao
River [sic]
City

Take
Wairua River

Nathan/ City
TWDT
4611
2960
–
X

MAF
4607
X

4612
–

4608
X

Nathan/TWDT X

–

X

X

X

–

City

–

X

–

–

–

–

WMRT

X

–

X

X

–

–

Objectors Golden
Cement

2959
Bay X

MAF

City
315

4609

Table 2: NRC summary of applications for water rights and objections, 1989

NRC staff made recommendations to the NRC’s Water and Soil Management Committee in
June 1989 as to the membership of the special tribunal to hear the applicants and objectors.
Dave Roke, the Manager Environmental Services, explained that ‘Council staff consider that
membership of the Tribunal should represent the varied interests of the community in these
applications and have members familiar with local political, Maori and technical
backgrounds’. Heather Ayrton, the Kaikohe Coroner, was made chair, and also appointed
were Wayne Russell, a hydrogeologist; John Klaricich, a Māori community leader and
chairman of the Hokianga County Council; and councillor D Fagan. 316

2.14 Proposed business partnership between Nathan and the City
The month before the hearing took place Smith briefed the City’s Engineering Committee in
more detail on the activities of TWDT. He explained that the Porotī landowners, through
TWDT, wanted to develop the springs resource ‘as a means by which, if treated responsibly,
the self esteem and dignity of the local people might be uplifted and the perceived image of
the district improved’. TWDT had now put a proposal to the City which, if accepted, would
see it withdraw its objection to the City’s own applications. Smith set this proposition out as
follows:
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Considerable initial research by the Trust Chairman, Mr R Nathan has, in his view,
established the viability of a commercial business, bottling spring water for both local and
overseas consumption. The opportunity is being offered to Council to form a partnership with
the Trust to jointly investigate the feasibility of the concept and, if proven feasible to jointly
develop and market the product.
The Trust for its part would ultimately be responsible to the proposed Iwi Authority for the
district a body having legal status established as part of the devolution of the Department of
Maori Affairs. I understand the concept has the support of the Tai Tokerau District Council –
the body that will largely form the proposed Iwi Authorities.317

Image 13: Richard Nathan holding up a glass of Porotī springs water, 1989 318

Smith assessed the potential advantages to the City of the proposal as ‘considerable’: not only
would TWDT drop its objection to the City’s applications for water rights, but ‘the move
would be very positive in terms of demonstrating a true spirit of co-operation and willingness
to work alongside the tangata whenua in an effort to improve their economic wellbeing and
subsequent cultural growth’. He acknowledged that ‘the proposal would appear to be at odds
with the objections of the Whatitiri Trustees who wish to see the preservation of the natural
resources for all time’. However, he felt that the ‘it may be possible to take the Trustees on
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board with the Trusts proposal, and this idea is currently being canvassed with the
Trustees’. 319
In conclusion, Smith put it that withdrawing the City’s objection to TWDT’s application for
water rights would not matter greatly in terms of the volume of water in question, but would
promote ‘a harmonious working relationship’. Maintaining the objection, by contrast, would
‘buy a substantial fight’ over control of the water resource at Porotī and lead TWDT to
‘vigorously pursue its objection and seek support for its concept in the private sector’. He
therefore recommended that the City withdraw its objection to application 4611, agree to a
working partnership with TWDT, and continue discussions with the trustees in an effort to
resolve differences before the hearing. 320
It is not known what exact response the Engineering Committee made to Smith’s
recommendations, but come the time of the hearing the following month, the City’s objection
to TWDT’s application had not been withdrawn.

2.15 NRC staff recommendations on the water right applications
The special tribunal hearing took place on 25-26 September 1989. The local press built up the
forthcoming contest, with a Northern Advocate editorial on 21 August describing the springs
as ‘under siege’ and predicting a ‘heated legal dispute’. 321 The following month the same
newspaper suggested that Whāngārei’s supply of water could be ‘in jeopardy unless
objectors’ grievances can be met’. Smith acknowledged that ‘in the past we haven’t involved
the local landowners in the decision making process’, but added that there was now ‘a
changing local climate’. He thought the water supply would be maintained, but had concerns
about the trustees’ wish to be paid for the past and future use of the water. 322
Before the hearing took place NRC staff reported in detail to the special tribunal members on
the applications, making recommendations on each of them. The introduction to the staff
reports stressed the NRC objective to ‘promote the best consumptive uses of natural water’
and policy ‘to include the traditional and cultural values attached to land and water by Maori
as matters to be afforded special significance when considering applications for consent
under the Water and Soil Conservation Act 1967’. The adoption of this policy was clearly
influenced by developments such as the High Court’s decision in Huakina Development
Trust. The introduction went on to explain that
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Water, like other natural phenomena, is considered by Maori to possess a life force, mauri,
and have a spirit, a wairua, consistent with how the Maori perceived its quality and use. The
physical and spiritual realms are inextricably linked.
The taking of large proportions of a rivers flow may be considered to be dismembering the
river, taking part of its body. 323

The staff reports also appended the NRC’s draft Wairua River catchment water management
plan of June 1989. This stated that the council would consult tangata whenua ‘over water
management issues that may impinge on Maori traditional and cultural values associated with
any natural water in the Wairua River catchment’. It also set out that the NRC would notify
tāngata whenua of – and seek their submissions on – any water right applications ‘that may
result in some impact on the traditional uses of cultural/spiritual value of natural water’. It
added that, where issues of relevance to Māori were involved, it ‘may specifically include
Maori representation on the Tribunal for any formal hearing of water related matters’. 324 This
last undertaking had clearly prompted the appointment of Klaricich to the special tribunal.

Figure 10: Plan showing location of 1989 water right applications 325
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The staff reports were all written by Phipps (with the exception of that relating to application
4612 for the City to discharge backwash water) and began with the bores and moved
downstream. In his assessment of application 2959 Phipps noted the impact on the springhead
of the pumping from the bores during recent dry periods and considered that ‘The granting of
the quantity applied for would be incompatible with the continuation of the traditional uses of
the springs.’ He recommended a maximum of 10,000 cubic metres per day. He also felt that
the minimum flow at Fig Tree should be raised to the 50 litres per second requested by the
trustees, and that the term of the City’s right to extract from the bores should be limited to
five years. That, he believed, was a reasonable time for the City’s successor (from November
1989), the Whangarei District Council (WDC), to conclude its use of the bores, while also
giving the trustees ‘some security that the new council would have to apply again for a new
water right in five years time if the issue remains unresolved’. 326
With regard to application 4611, Phipps noted that the impact on the City’s take at Cutforth’s
would be slight and there had been ‘no suggestion that it would have any significant
detrimental impact on any traditional uses of the springs by local Maori’. It was clear that
Richard Nathan was seeking to ‘secure an allocation of water from the springs for future but
as yet unspecified developments’. In order to prevent ‘the “booking up” of water’, the amount
requested could not be granted in the absence of any ‘firm development proposal’. Phipps
therefore recommended a grant of only 10 m³ per day ‘for purposes associated with a water
bottling plant’, with an expiry date of 30 June 1994. 327
With regard to application 2960, Phipps noted the desire of the trustees to have ‘some real
say in the management of the springs resource’ and Nathan’s belief that granting the rights at
Cutforth’s applied for by both the City and the Minister of Agriculture and Fisheries ‘would
prevent the use of the springs as the basic resource for economic development of the tangata
whenua’. However, he considered that the ongoing use of Cutforth’s water for public water
supply was ‘the most beneficial use of the resource and that a right could be granted for the
full 19000 m³/day’ so long as a minimum continuation flow of 50 litres per second (that is,
the same as that required at Fig Tree) was maintained. He recommended an expiry date of 30
June 2000. 328 Phipps had therefore favoured the use of Cutforth’s water for human
consumption over irrigation, although he did believe that a share of the Cutforth’s water
should be reserved for the Maunu area of the irrigation district that was supplied from the
City’s pipeline. He therefore recommended the grant of 40 litres per second or 3,300 m³ per
day 329 from Cutforth’s to the Minister of Agriculture and Fisheries, also to expire on 30 June
2000, albeit with the option to draw up to 19,000 m³ per day if the City was not using its own
allocation under 2960. This was considerably less than the 31,000 m³ per day that the
Minister had applied for. 330
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2.16 Evidence presented concerning Māori interests at the springs
The City presented evidence in support of its applications 2959, 2960, 4609, and 4612 and in
support of its objection to 4611. It explained that it had had extensive discussions with both
Nathan and the trustees about Māori interests in the springs. Despite opposing TWDT’s
application it had sympathy for TWDT’s tribal development philosophy, and expressed
respect also for the aspirations of the trustees. In both cases it was ‘anxious to see the issues
addressed in a fair and equitable manner’, and willing to close the bores ‘over a reasonable
period of time’. 331 It was also sympathetic to the trustees’ concerns about the amount of water
unaccounted for in its system, although it otherwise rejected their objections to its take at
Cutforth’s. It did acknowledge, however, that the interests of local Māori – ‘as particularly
represented by Te Waipao Development Trust and the Whatitiri Maori Reserves Trustees’ –
had not been adequately recognised in the past. 332
In an addendum to this evidence prepared in around September 1989, Smith laid greater
emphasis on the money invested in the bores and associated infrastructure. The closing of the
bores, he said, ‘would mean the writing off of an asset valued at $1.153 million’, and a cost
of around $25,000 would be incurred just ‘to physically abandon the site’. The additional
treatment required at Cutforth’s would cost $900,000. He also pointed out that, while the City
had pumped the springhead dry in 1983, this ‘did not contravene the water right held by the
Council at the time as there was no downstream flow requirement’. In the 1987 drought the
flow had dropped but he did not accept it had fallen as low as 2.2 litres per second. In any
event, ‘The warning was heeded and strict control ensured thereafter during the continuance
of that drought.’ 333
The City’s legal submissions contended that the fact of the section 439 reservation under the
Maori Affairs Act 1953 was of no relevance, in that it did ‘not affect rights to the use of water
which may emanate from any such reservation’. Rather, the ‘sole statutory regime for the use
of water’ was determined by the Water and Soil Conservation Act, and the allocation of water
was a matter for the regional water board. The trustees’ ownership of land did not create any
priority rights under the legislation. Furthermore, the Huakina decision had clarified that ‘the
provisions of the Treaty of Waitangi do not provide any recognisable legal right relevant to
an application for a water right’ and, as such, ‘The Treaty is of no consequence to this
application.’ The City did accept, however, that the Māori relationship with the springs was a
relevant consideration, but counsel argued that the minimum flow of 50 litres per second
would ensure that that relationship was safeguarded. 334
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For his part, Nathan stated that TWDT ‘identifies with 200 shareholders who will be directly
affected upstream and down, if these allocations applied for are granted’. He referred
elsewhere to TWDT as ‘the representatives of the landowners’, and stated that over years of
living at Porotī he had ‘listened to the views and impressions of the local [M]aori community
and elders’. This had prompted him ‘to inject time, effort and money to find a solution to the
burdens of these people’, and he had discovered through this that the basis for a claim to the
Waitangi Tribunal existed. Referring to the alienation of most of the Whatitiri block in the
late nineteenth century, other than small pockets such as 13Z4, Nathan argued that TWDT
‘offers hope and new possibilities for the last bastion of a once great Iwi estate lost to the
Crown in less than 5 years’. Aside from water bottling he was also interested in using the
Porotī water for farming marron (a type of freshwater crayfish). Nathan further advised that
the landowners represented by TWDT ‘wish a deferral to the Water Rights decision until
such time a Waitangi Tribunal hears our grievance’. 335

Figure 11: Richard Nathan’s proposed ‘Iwi Initiative Zone’, 1989 336

335

1989 Special Tribunal hearing evidence folder, pp 169-170, 172, 181, 184 (Wai 861 document A1(r)). See
also G Jamieson, Managing Director, Koru Aquaculture Ltd, to Richard Netana, 22 September 1989. NRC file
4611 vol 1
336
1989 Special Tribunal hearing evidence folder, p 184 (Wai 861 document A1(r))

85

Image 14: An aerial photograph of the bores and springs, possibly submitted by the City to the 1989
special tribunal considering Porotī water rights applications 337

As with his earlier approach to the City about forming a ‘partnership’ to establish a waterbottling operation, Nathan’s evidence shows that he hoped to leverage off the Government’s
policy at the time of devolving assets and responsibilities to iwi authorities (see chapter 1).
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He noted that the Iwi Transition Agency (ITA) – the successor to the Department of Maori
Affairs – was looking for ways to give iwi ‘the means to achieve social, economic and
cultural self-reliance and independence’. The ITA would be
working to assist iwi acquire the means to determined their affairs in a way that respects
Maori perspectives and aspirations.
The result will be a true partnership, involving a balance of responsibilities between iwi and
City Corporation. 338

Counsel for the Minister of Agriculture and Fisheries argued that the conditions placed on the
previous water right to take from Cutforth’s adequately protected Māori interests. He added –
still under the heading of ‘Maori Values’ – that the MIS should lead to ‘servicing industry
openings and a range of fulltime and seasonal employment jobs’. 339 Alan Chandler, the MAF
Regional Irrigation Manager, said he saw no incompatibility between TWDT’s water-bottling
plans and the use of Cutforth’s water for irrigation. With regard to the trustees’ concerns, he
rather echoed the 1983 position of the secretary of the MIA by stating that Maungatapere
landowners ‘feel that they have a valid claim to a share of the Poroti resource’. 340
The trustees’ written submissions reiterated many of the same points they had made to the
City in April. They began with a mihi – and a challenge – from Munro:
Hore rawa ahau e mohio, na wai i riro atu ki a koutou toku mana rangatira ki runga i te puna o
Waipao.
Ka mutu, na te hianga o tauiwi ka whakamatau ki te tango atu toku mana maori motukahe
katoa. I te mea hoki he uri whakaheke ahau no oku matua tupuna. E kore rawa e riro.
Ki te noho tuturu tahi tatou ki runga i tenei whenua, otira ki roto i te aonei puta noa, e mea
ana oku matua i roto i to ratou matauranga, me aroha tetahi ki tetahi, ahakoa maori, tauiwi
ranei, ko te mea ke he tangata.
Ka mea ake ahau, ka nui taku aroha, taku piringa ki a tauiwi me ona tikanga me ona
ahuatanga [katoa]. Ko tango atu e ia toku reo, toku whenua, oku tikanga, oku taonga, toku
Maoritanga katoa, penei te nui o taku aroha ki a ia. I naianei e hiahia ana ia ki te tango atu te
mana rangatira o oku matua tupuna ki runga i te puna waiora o Waipao. Me pehea tona aroha
ki ahau? 341
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Image 15: Lorraine Norris and Richard Nathan at the 1989 special tribunal hearing 342

A translation was provided by a M Williams 343 as follows:
I don’t know how it all came about that you have taken my ancestral power to the springs of
Waipao and then because of the deceit of the white man they educate themselves to take my
entitlement [off] me. And because I am a direct descendant of my ancestors it will never be
taken.
If we are to live together in this land, in the world as a whole we must love one another
whether Maori or European. The important thing is the man.
I say to myself I am full of love for the European by being close to his ways. He has taken my
language, my land, my ways, my property, and all my Maoritanga. This is the greatness of my
love for them. Now he wants to take my ancestral entitlement to the living spring of Waipao.
How great is his love for me? 344

The trustees maintained that their permission was needed before there could be any
interference with the ‘springs area’. Indeed, they felt they should be ‘included in management
decisions relating to Poroti water supply’. They expressed their serious concern that the City
had twice within the past five years held expired water rights over the Porotī water, a practice
which they regarded as ‘unacceptable’. They described the City’s wastage of such high
quality water as that emanating from the springs ‘totally abhorrent’, and reiterated their
objection to the use of Cutforth’s water for irrigation. 345
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Before the special tribunal released its decision it called for submissions as to the
apportionment of costs arising from the hearing. Nathan requested that all costs be borne by
the City. Among his reasons he argued that he had endeavoured ‘to reach a settlement in
principle’ with the City on the matter, all while having ‘to tread a fine line between cultural
conformity and commercial proposals’. The City had refused to acknowledge the treaty’s
principles and a claim had been ‘lodged with the Waitangi Tribunal … to protect our land
interests, beneficial rights (Section 439) and Iwi initiatives being proposed’. 346 This may have
been more in the form of a warning, as it appears that no claim was filed with the Tribunal at
this time concerning Porotī Springs.

2.17 Report of the special tribunal
The special tribunal issued its decision on 8 November 1989. The tribunal explained the
general Māori concern about the abstraction of the springs’ waters as follows:
In past water right considerations regarding the allocation of Poroti water resources the
Tribunal heard that the rights issued had, in the view of the tangata whenua, given inadequate
regard to the cultural and spiritual perspectives of Maori people. This resource is highly
valued and considered a taonga (treasure). The continued wellbeing of the Poroti Springs is of
special concern to them as tangata whenua. The springs have been a traditional food gathering
source both of water plants such as water cress, and fish life. They have also been used for
ceremonial bathing, and are considered to have healing values. At least on one occasion the
springs resource had been almost dried up completely as a result of over-pumping by the City
Council and this had not only affected the viability of the food resource but also drying up of
the spring could be interpreted by local Maori as the extinguishing of its ‘life-force’.
The local Maori feel great responsibility for the springs. To them it is a precious resource
inherited by and passed down from their ancestors. They see it as their responsibility to
protect and preserve continuity of these supplies for future generations. They rely on the
Treaty of Waitangi to preserve for them the ownership and control of the resource. At the
very least they insist on being involved in its future management. 347

While the tribunal acknowledged its obligation under the Water and Soil Conservation Act
1967 to make recommendations as to ‘the most beneficial use of the resource’, it noted also
‘the claims to ownership of the resource by the tangata whenua’ and explained that it did not
wish ‘to override or intervene in such matters’ (emphasis in original). 348
The tribunal made some specific remarks about the ‘preservation of flows and maintenance
of natural resources’. With regard to the bores, the tribunal acknowledged that this was a
matter of particular concern to local Māori:
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One of the prime concerns of the local Maori landowners was the abstractions of groundwater
by the City Council. At a site adjacent to the Maungatapere-Titoki Road bores have been sunk
to the base of the volcanic lava in order to intercept the flow that would otherwise pass to the
springs below the road. There is a direct relationship between the quantities taken from the
bores and the flows at the Poroti Springs below the road at a site know[n] as Fig Tree. The
taking of this albeit higher quality groundwater is seen by the local Maori as offensive in that
it reduces the wholeness of the life of the springs. The springs are a traditional treasured
resource of water and food and have great spiritual and recreational value. The diminishing
flow is the lessening of their value as a taonga. The local Maori therefore wish this abstraction
to cease. 349

The tribunal noted the City’s agreement to phase out its taking of groundwater ‘out of
consideration for the above mentioned concerns by local Maori’. However, it had made a
significant financial investment in the pumps and treatment system and would therefore
decommission them over ‘a reasonable period of time’. Given the ‘significant wastage’ of
water through leaks in its system, the City had also undertaken to inspect its pipes and carry
out repairs so that it did not need to draw more water than was necessary. 350
In terms of the specific applications, the tribunal commented first upon the City’s application
for a renewed right to take from the bores. It noted that all parties had now agreed to increase
the minimum flow at the springs from 20 to 50 litres per second at Fig Tree, and that this
would ‘reduce further the viability of the bore systems to the City Council’. It essentially
gave the City five years to cease its take of bore water:
Out of consideration for and having regard to the spiritual and cultural values of the local
Maori the Tribunal supports the setting of a higher maintenance flow through the springs
system and the progressive decommissioning of the bores headworks. It is considered that
having regard to other beneficial uses to which the equipment can be put, a period of 5 years
to complete the decommissioning process is adequate time for the adjustment to be made. The
Whangarei City Council will by then have to develop alternative sources of water, such as the
greater use of the Cutforths site and/or the Wairua River.351

Given the variable levels of water available from the bores at differing times of the year, and
the need to maintain a flow of 50 litres per second at Fig Tree, the tribunal recommended that
the City be granted a much reduced allocation from the bores of up to 10,000 m³ per day, to
expire on 30 June 1994. This was in line with Phipps’s prior recommendation. The tribunal
added that
The Regional Council is unlikely to consider favourably any application for a replacement of
this right on expiry, and the Grantee should therefore make plans for the removal of the
relevant water intake works in phase with the 30 June 1994 expiry date.352
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In other words, the City was even advised that it should take steps, in due course, to remove
its pump house and other waterworks equipment from the bore site as there would be no
further approval to use the bores.
With regard to TWDT’s application, the tribunal accepted that Nathan represented ‘200
shareholders’ of ‘land through which the Poroti Springs flows’. It noted Nathan’s claim that
‘significant progress had been made towards the establishment of a water bottling plant,
which would require approximately 10 cubic metres per day, and the marron culture
enterprise which could need up to 30 cubic metres per day for the replenishment of culture
ponds’. Nathan had also explained that the applicants intended to take their case to the
Waitangi Tribunal to obtain assistance. However, the special tribunal saw little likelihood of
the full 1,000 cubic metres per day Nathan had applied for being required ‘at least for the
foreseeable future’, and thus recommended a grant of 40 cubic metres per day. 353 The
discrepancy between this amount and the 10 m³ proposed by Phipps would appear to stem
from Phipps not having considered the marron farming plan.
With regard to application 2960, the objection of Golden Bay Cement was dismissed as
minor and confused. 354 TWDT’s objection was also rejected, in part on the basis that the
tribunal had made an allocation for TWDT. 355 The tribunal gave some attention to the
objection by the trustees. It explained that
The objection here, as with the pumping of the groundwater from the bores[,] is essentially
against the overriding of the Trustees[’] own stewardship of and the diminution of the entity
of the spring flows as a treasured resource to local Maori. While not necessarily wanting the
taking to cease they do want real improvement in the management of the resource. They also
want the impact of the intake structure to be minimised to promote more natural flows.
Concern was also expressed at the unaccounted for water in the city resulting in the taking of
unnecessary quantities at the sources and requiring greater attention by the Council in
controlling wastage. Concern was also expressed at the delay in seeking these replacement
water rights.
The objector has also drawn our attention to the setting apart of the land on Whatitiri 132A
[sic] Block as a Maori reservation for the purpose of water supply and these interests are
noted. However the legal submissions of the City Council are also noted and accepted. The
setting apart of land for a certain use is not to suggest that uses to which such water must be
put are to be determined by the Water and Soil Conservation Act. While the land may have
been set aside for Water supply purposes no priority rights based on land ownership exist in
terms of this act. 356

The City’s legal submissions (see above) struck the tribunal chair, Heather Ayrton, as
important. On 16 October 1989 she wrote to NRC staff suggesting that the City’s argument
that ‘No priority rights based upon legal ownership exists in terms of the Act … should be
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clearly included as a point of reference in support of the decision’. 357 As such, the trustees’
objection that their permission was first required was disallowed on the ground that it ‘is not
required in consideration of applications pursuant to the Water and Soil Conservation Act
1967’. 358
The tribunal also noted that, in any event, the ‘proposed use applied for is downstream of the
subject water supply reserved’. Moreover, while the tribunal had ‘regard to the spiritual,
cultural and traditional relationships in water held by the Maori people representing the Te
Urioroi, Parawhau and Maturihuri [sic] subtribes of Ngapuhi at Poroti’, it nonetheless
considered that ‘the proposed restrictions meet these concerns in so far as the statute permits’.
The tribunal recommended that the City’s application to take 19,000 m³ at Cutforth’s be
granted, albeit subject to the MWCL priority right to take 40 litres per second, with an expiry
date of 30 June 2000. 359 Again, this was in line with Phipps’s recommendation.
The Minister of Agriculture and Fisheries’ application to take from Cutforths was supported
by the tribunal, although, as noted – and as suggested by Phipps – it recommended a greatly
reduced take (40 litres per second, to expire on 30 June 2000) than the amount the Minister
had applied for. However, there was scope to draw much more if the City was not using its
own Cutforth’s allocation. Essentially, the tribunal placed a higher priority on domestic
supply, although it acknowledged that the City could not separate the water that went to
households from that which serviced industry, which required a lower quality of water than
irrigation. But in response to the trustees’ argument that spring water should be entirely
reserved for human consumption rather than irrigation, the tribunal considered irrigation a
‘beneficial and efficient use of the resource’. 360 The applications from the Minister and the
City to take water from the Wairua River were both granted, 361 as was that of the City to
discharge its backwash water, 362 with all these rights to expire on 30 June 2000.

2.18 The resolution of Nathan’s appeals
The tribunal’s decisions were largely received favourably by the trustees, who indicated they
would not appeal. Norris said that the trustees’ main concerns had been met, with the
decommissioning of the bores in five years’ time, the prioritisation of domestic supply over
irrigation at Cutforth’s, and new minimum flow requirements. However, the trustees still
wanted to be consulted ‘as of right’ about the use of the springs’ water, and were
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contemplating a Waitangi Tribunal claim for the water’s ownership. 363 The City certainly
signalled that it intended to be more consultative, resolving at its 11 October 1989 meeting
that
the Whatitiri Maori Reserves Trustees and Te Waipao Development Trust be advised that
Council wishes to continue the consultative process already begun and to seek ways of
involving the local people in a more meaningful way regarding the ongoing management of
the Poroti Springs. 364

Nathan, however, did appeal against the decisions on applications 2959, 2960, and 4612 on
the grounds that the amount awarded was excessive and the ‘beneficial right’ to the water of
the beneficiaries of the 1960 reservation needed to be protected. Other grounds included
(e) The rights as granted unreasonably deprive the ancestral freehold landowners [of] the right
to benefit from the economic initiatives proposed by Te Waipao Development Trust to help
upgrade the living and housing standards that exist within this proposed iwi economic zone.
(f) The rights granted do not properly take into account the landowners[’] need to retain
control over the springs to maintain the mana the Maori people associate with water and the
spiritual significance they treasure so deeply.
…
(g) The rights as granted do not result from a proper consideration of the Treaty of Waitangi
as we[ll] as the interest and welfare of the tangata whenua, that includes material as well as
spiritual well being. 365

Failing the cancellation of the water rights Nathan called, among other things, for the
payment of a royalty for the water. 366 He also objected to the determination of his share of the
costs at $2,452.18, asking for them to be ‘substantially reduced’ (emphasis in original). 367 He
advised Planning Tribunal staff in February 1990 that four kaumātua would be called as
witnesses when his appeal was considered, three of whom represented ‘the Tribal identities
and beneficiaries of these matters’. 368
The NRC instructed its solicitors to prepare replies for filing with the Planning Tribunal. 369
On the issue of costs, counsel argued that these were standard and bore no relationship to the
volume of water granted. With respect to the granted rights themselves, counsel contended
that they made ‘specific provision for the involvement and on going consideration of the
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needs and interests of local Maori’ and ‘adequately and fairly result from proper regard to the
principles of the Treaty’. Moreover, the rights as granted were ‘entirely in accordance with
the spirit and intent of the Water and Soil Conservation Act 1967’. 370
The WDC, for its part, commenced negotiations with Nathan ‘in an effort to reach an “out of
court” settlement’. Smith did not necessarily believe Nathan would succeed in his appeal, but
considered it would be costly for the WDC and could delay the construction of the new
filtration plant at the Cutforth’s intake. As he put it to the WDC’s Works Committee on 12
March,
I believe the Appellant is serious in his claim and is intent on vigorously pursuing it. I
understand that he is preparing a case for the Waitangi Tribunal as well as the Planning
Tribunal and will endeavour to make as much ‘mileage’ out of the case as possible. 371

Nathan had already rejected an offer to drop his appeals in exchange for the payment of his
costs. Smith raised the possibility that the WDC might contribute to ‘a feasibility study to
determine the viability of establishing a bottling plant to bottle Poroti Springs water for local
and overseas consumption’. At the very least, he recommended that a council subcommittee
be formed to hold discussions with Nathan. The Works Committee agreed, and formed a
subcommittee comprising councillors Reyburn, Wilson, and Puriri.372 Nathan met with this
subcommittee on 30 March, explaining that he needed more than his allocation of 40 m³ per
day to attract overseas investment. It was agreed that the WDC would ‘investigate the
possibility of supplying up to 300 m³ per day of untreated water from the Poroti bores to the
Trust by way of a contractual arrangement’. Nathan would withdraw his appeals after such a
contract had been entered and his NRC costs had been paid by the WDC. 373 At its meeting of
17 April 1990, the Works Committee approved the drafting of such an agreement. 374
The agreement – which expired on 30 June 1994 – was subsequently drawn up and signed by
Nathan and the WDC on 15 May 1990. 375 Nathan in turn then formally withdrew his
appeals. 376 Once the NRC had received notification of the withdrawal, 377 it issued the WDC’s
water rights on 2 November 1990. 378 Because it was not subject to appeal, Nathan’s own
right, 4611, was issued on 31 January 1990. 379 On 31 May 1990 Smith advised Munro to
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advise the trustees that the WDC agreed ‘to provide a short term supply of water to Mr
Nathan conditional on the withdrawal of the appeals’. Since this opened the way for the
WDC to build its filtration plant at Cutforth’s and install monitoring equipment at Fig Tree,
Smith hoped to meet with Munro and Norris ‘to re-establish a working relationship on this
and other matters’. 380 It seems Smith received no reply to this letter, and wrote several
months later again requesting a meeting. 381

2.19 The privatisation of the Maungatapere Irrigation Scheme
At around this time – in a separate but notable development – the MIS was passing into
private ownership. A bit more than two years earlier, in December 1987, the Government had
decided ‘to divest itself from irrigation schemes and to sell these schemes to irrigators as a
first preference otherwise to any interested parties’. 382 This had left the MIS in a somewhat
anomalous position, but the Government pushed ahead with its development after assurances
from MAF officials both that it was economically viable and that the irrigators had agreed to
pay the terms of the grants. Yet in February 1989 – only shortly after MAF’s assurances – a
quarter of the participating landowners formally requested to withdraw from the scheme
because they felt it had become uneconomic. Not only was there a downturn in horticulture,
but they also believed that MAF had misled them as to costs. 383
The MIA attempted to salvage the scheme. That same month – February 1989 – it issued a
newsletter in which the chairman, Harvey Gray, emphasised the multi-million dollar ‘gift’
local landowners were to receive from the taxpayer:
We live in very uncertain times and right at the moment is perhaps the lowest point of a
trough as far as most people in this area are concerned. One thing, however, is absolutely
certain and that is that we will have, for ever, in our area, a major irrigation water supply
scheme. What is more, most of the cost of this water supply is being paid by the Government,
as a grant.
There are not too many areas in New Zealand at the moment who could boast that they are
receiving a $10 million gift from Government. We have to repay only a fraction of the true
value of this irrigation scheme and I am sure that the majority of people are not so narrow
minded that they cannot see the long term benefits to themselves and to the district as a
whole. 384
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But this was insufficient to revive the flagging interest, and Treasury officials agreed in May
1989 that all work on scheme design or construction should cease and that negotiations for
the sale of the scheme’s assets should continue. 385 Treasury officials were highly critical of
MAF’s performance. One wrote in March 1990 that
This scheme is heading for an embarrassing fiasco. … Even a 100% write off of [the scheme]
debt will still leave the district with a complex and overdesigned scheme that will probably be
more of a liability than an asset. … Senior MAF staff were aware that the scheme was not
economic but did not advise their Minister of the situation or of the problems for irrigators in
meeting the commitments.386

A May 1990 survey of landowners conducted by the MIA revealed that less than 10 per cent
wished to continue with the scheme on the basis upon which it had been gazetted. In October
1990 Treasury officials advised the Minister of Finance that, as an upshot of this, ‘the
Minister of Agriculture decided that the partially completed scheme would be offered to the
irrigators together with a cash grant to make the total Government input to the scheme equal
to 70% of the scheme cost’. 387 Despite a counter-offer from the WDC, 388 on 26 October 1990
the Ministers of Finance and Agriculture entered an agreement with a newly formed company
representing the irrigators’ interests, the Maungatapere Water Company Limited (MWCL),
for the sale of the MIS. 389
When the MAF case for a water right at Porotī was put to the 1989 special tribunal hearing,
there was an indirect acknowledgement that the scheme would shortly be privatised. Alan
Chandler told the tribunal that ‘Although the application (to take for irrigation) was lodged in
the name of the Minister, the use intended is very much a local one, i.e. by landholders in the
general Maungatapere area’ (it was in this context that Chandler ventured that the local
landowners ‘feel they have a valid claim to a share of the Poroti resource’). While they did
not object to the Minister’s application numbered 4607 in 1989 on the basis that the water
would be used for private profit, this has clearly rankled with the Whatitiri reserve trustees
since then. In her amended Wai 2058 statement of claim on behalf of Te Urioroi, Te
Parawhau, and Te Māhurehure in 2011, Norris asserted that the claimants had been
prejudiced by the Crown ‘Permitting private commercial and local government interests to
take significant quantities of water from the Springs for commercial gain without adequate
initial or ongoing consultation with the Claimants.’ 390
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The scale of the Government’s subsidy of the local horticultural industry – described by the
MIA itself as ‘a $10 million gift from Government’ – can be contrasted with Chandler’s
words of conciliation to Māori at the 1989 hearing that they would benefit from ‘servicing
industry openings and a range of fulltime and seasonal employment jobs’. In addition to this
gift of infrastructure, in 1983 the MIA’s secretary had described 100 litres per second of
Porotī Springs water as being worth $15 million a year in horticultural production. Profit was
to be made from the Porotī water by local orchardists, while the Māori community that
owned Whatitiri 13Z4 would benefit only indirectly from employment opportunities, such as
seasonal labour.

2.20 The 1991 WDC application for a waiver of the minimum flow requirement
In May 1991 the Whāngārei district was suffering yet another prolonged spell of dry weather,
to the extent that the WDC felt that ‘drastic measures’ would be needed to allow the Whau
Valley dam to fill before the next summer. The WDC thus asked the NRC for ‘dispensation
to reduce or if possible eliminate the need to provide compensation water from Cutforths
weir’ (that is, to maintain the minimum flow). 391 Roke replied that he would treat the WDC
letter as an application to vary its water right. He was not prepared, in the circumstances, ‘to
make any recommendation on a non-notified (minor) variation in the absence of consultation
and agreement with the local Maori people’. 392 The WDC subsequently discussed the matter
with both the trustees and Nathan. The trustees were opposed to the plan but Nathan was
prepared to bargain. A file note reveals that he sought ‘Use of old City Cl. coat of arms for
marketing & labelling purposes in exchange for no opposition to dispensation’. 393
On 14 June 1991 the WDC wrote again to the NRC and set out that it sought ‘the waiving or
substantial reduction of the continuation flow until 1 October 1991 and thereafter at extended
monthly intervals should the present drought conditions continue’. It stated that the adjoining
property owners Mr Douglas, Mr Nathan, Mrs Kingi, and Mrs O’Leary had no objection and
that the trustees had ‘Fundamentally no objection but reservations expressed regarding use of
continuation flow for irrigation purposes.’ 394
This advice was somewhat premature. The trustees had held a special meeting at
Maungarongo Marae on 18 June 1991, and wrote to the NRC setting out their objection on 10
July. Norris made a point of refuting the WDC claim in its 14 June letter that the trustees’
objection did not extend beyond the use of the continuation flow for irrigation. Instead, the
trustees had ‘fundamental’ objections to the entire WDC application. 395 Norris explained to

391

G H Brennan, Works Manager, WDC, to NRC, 21 May 1991. WDC file 97/2/6 vol 1
D L Roke, Environmental Manager, NRC, to General Manager, WDC, 27 May 1991. WDC file 97/2/6 vol 1.
Roke incorrectly referred to the water right as 4607.
393
File note by D Jones, 28 May 1991. WDC file 97/2/6 vol 1
394
J B Smith, Water Supply Engineer, to General Manager, NRC, 14 June 1991. WDC file 97/2/6 vol 1
395
Lorraine Norris for Whatitiri Māori Reserves Trustees to NRC, 10 July 1991. NRC file 2960 vol 2
392

97

the press that, while the trustees did not want Whāngārei to run out of water, they saw it as
their role ‘to keep the [stream] water flowing’. She suggested that the WDC explore other
means of saving water. 396

Image 16: NRC staff Dale Hansen and Sam Napia inspect the flow of water at Porotī Springs, 10 June
1991 397

The WDC application was heard on 6 August and resulted in a decisive finding in favour of
the trustees. The hearing tribunal – composed of councillors Fagan and M R Gross –
remarked that the WDC had been awarded ‘several large volume water rights’ since the dry
period in 1986-1987 but had ‘not upgraded its Whangarei water supply capabilities’. The
tribunal was ‘not convinced by any evidence or argument that it heard’ that the minimum
continuation flow should be reduced, even on a temporary basis. Rather, it considered that the
WDC
should pursue its water conservation campaign and make use of other water sources which
have been allocated to it rather than seeking to further reduce the small percentage of the flow
reserved for instream needs at Poroti Springs. 398

396

‘Whatitiri trustees oppose Poroti water right waiver’, Northern Advocate, 22 June 1991. Clipping on NRC
file 2960 vol 2
397
‘Hoping to go with the flow’, Northern Advocate, 11 June 1991. Clipping on NRC file 2960 vol 2
398
‘Report and recommendations of the Northland Regional Council Water Right Application Hearing
Tribunal’, issued 21 August 1991. NRC file 2960 vol 2

98

It therefore recommended that the application be declined ‘on the grounds that the flow
applied for is not available for allocation for public water supply as it has been allocated to
instream needs, being those of local Maori and the maintenance of stream life’. 399 The WDC
accepted the decision, having concluded that recent heavy rain meant it did not need the
Porotī supply after all. 400

2.21 Conclusion
From 1895 onward the two-acre block containing the head of Porotī Springs – Whatitiri 13Z4
– served as an informal but inalienable reserve for the benefit of Porotī Māori. It was
administered by trustees who, in what amounted to the exercise of their rangatiratanga,
shared the water from the springs with users outside the hapū such as the local school and
farmers. Apart from the school, this use was usually for a fee arranged by the Native or Maori
Land Court. In 1960 the reservation of the springhead and other inalienable nearby blocks
was formalised, at the trustees’ request, under section 439 of the Maori Affairs Act. Whatitiri
13Z4 was set aside for ‘water supply’ for the ‘common use and benefit of the Te Urioroi
Parawhau and Mahurihuri subtribes of Ngapuhi’.
An early threat to this control of the springs by their owners had been the interest of the
County either side of World War I in taking at least a sufficient part of 13Z4 to gain access to
the water. Then, in the 1940s, the borough council became interested in not only acquiring
the springs as a supply of water for Whāngārei but also clearing Māori from the land in the
process. While in neither of these cases was the local body interest put into effect, a
fundamental change occurred in 1967 when Parliament passed the Water and Soil
Conservation Act. This placed decision-making over the allocation of natural water in the
hands of local authorities, and meant that even the trustees would henceforth need to apply to
the local catchment commission for permission to use the springwater in quantities exceeding
those needed for domestic use or watering stock. The school had also bypassed the trustees in
1966 by drilling a bore on County land across the road from the springs. In 1971, the City
applied to the NCC to draw nearly 23,000 m³ a day from bores of its own above the
springhead.
This marked the beginning of the modern era of applications for water rights or consents at
the springs, as well as the start of local Māori grievances over the loss of their authority over
their own taonga. The City was awarded a ten-year right in 1973, but the lack of any
minimum continuation flow at the springhead and a drought in 1983 saw Whatiriti 13Z4 run
dry. In 1983 the City’s right was renewed until 1989, but for the reduced volume of 18,000
m³ per day and with the requirement for a minimum flow at ‘Fig Tree’ just north of 13Z4 of
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20 litres per second. In 1989 the City’s right to take from the bores was extended for only a
further five years and reduced to a maximum of 10,000 m³ per day, with the minimum flow at
Fig Tree raised to 50 litres per second. The City now had to hasten to construct a new water
treatment plant and intake downstream on land it had acquired from John Cutforth, where it
would have a right to take up to 19,000 m³ per day until June 2000. Smaller amounts of up to
3,300 m³ and 40 m³ per day respectively were awarded to local irrigators and a local Māori
applicant, Richard Nathan, the latter for hapū development purposes. Both these takes were
also downstream of 13Z4 and were to expire in 2000 and 1994 respectively.
In 1991, therefore, the City was in the last few years of use of its bores, which the NRC
considered should be closed come 1994. The NRC in 1989 had essentially based this decision
on the concerns expressed by Porotī Māori, and had even awarded a water right to a member
of the local hapū whose application had invoked the treaty and stressed ‘the special interests
of the tangata whenua in water’. In 1991, years of resource management law reform
culminated in the passage of the Resource Management Act, which appeared to offer some
protection to Māori communities over the control and use of their natural resources. The next
chapter will examine the extent to which Māori hopes in this regard were realised in the case
of Porotī Springs, especially in 2000 when the water consents at the springs were due for
renewal.
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Chapter 3: The first decade of the RMA era: Porotī Springs consents, 19912002

3.1 Introduction
In 1991 Parliament passed the Resource Management Act (RMA), which appeared to herald
a new era for Māori in the control and usage of natural resources such as waterways. Not only
were consent authorities to take into account the principles of the treaty in making their
decisions, but they were also both to have ‘particular regard’ to kaitiakitanga and to provide
for the ‘relationship of Maori and their culture and traditions with their ancestral lands, water
sites, waahi tapu, and other taonga’. Local authorities could transfer their powers to iwi
authorities, and were also required to consider relevant iwi planning documents in setting
their regional or district plans (see chapter 1). All this seemed to offer kaitiaki communities
much more than ever the Water and Soil Conservation Act 1967 had.
At Porotī Springs, the RMA era began with the WDC holding a short-term consent to take a
reduced amount from its bores above the springhead. It needed to construct its new treatment
plant downstream at Cutforth’s in time to begin drawing a larger volume of water there
before its right to use the bores expired in 1994. The Maungatapere Water Company Limited
(MWCL) had a consent to take a smaller volume of water, also from Cutforth’s, while
Richard Nathan had a consent for a mere 40 m³ per day to be taken from the stream above
Cutforth’s and below Whatitiri 13Z4. With the impending cessation of the abstraction of
water from the bores, one of the key Māori concerns seemed likely to be permanently
resolved. The trustees may well have begun the RMA era, therefore, confident that the
legislation’s apparent promise would be matched by local changes.
This chapter covers the expiry of the WDC’s right to draw from the bores and its subsequent
consideration of what to do with the bores site. Would it lease the land back to the springs’
kaitiaki, for example, in keeping with the spirit of the 1989 special tribunal decision? Or
would it instead look to sell it off to those increasingly interested in bottling the Porotī water?
How, too, would the NRC deal with its first major decision on the springwater when the
WDC, MWCL, and Nathan consents expired in 2000? Would the arguments of kaitiaki be
favoured, or the interests of development? In the case of Porotī Springs, at least, the 2000
decision would inevitably provide a test case of the strength of the RMA’s apparent
acknowledgement of Māori interests.
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3.2 Adjustment and renewal of consents, 1994
3.2.1 Renewal of 4611
As noted in the previous chapter, a MAF official had suggested at the 1989 special tribunal
hearing that Porotī Māori would benefit from ‘servicing industry openings and a range of
fulltime and seasonal employment jobs’ created by the Maungatapere Irrigation Scheme
(MIS). The real money would be made by the orchardists, with the Maungatapere Irrigation
Association’s (MIA’s) secretary having described 100 litres per second of Porotī Springs
water in 1983 as being worth $15 million a year in horticultural production. In effect, it was
Richard Nathan’s vision to change the foregoing scenario through his entrepreneurial
activities. As he had put it to the 1989 special tribunal, his proposed ‘Iwi Initiative Zone’ at
Porotī was intended to ‘Provide opportunities for Maori people to develop economic
activities as a sound base for realising their aspirations, and in order to promote selfsufficiency and eliminate attitude of dependancy [sic].’ 401
By 1994, however, when his consent was due to expire, Nathan had not yet been able to
exercise the right to take 40 m³ per day from Porotī Springs. On 3 March 1994 he applied for
a renewal of the right, describing his proposal as being ‘To take up to 40 m³ from Poroti
Springs for a bottling plant, irrigation of horticultural crops/organic vegetables &
aquaculture’. 402 It does not appear that Nathan’s application attracted any submissions, and
his renewed consent was issued to him on 20 July 1994, with an expiry date of 30 June 2000,
which brought it into line with the expiry dates of rights 2960 and 4607. 403

3.2.2 The termination of 2959 and consideration of the disposal of the bores site
As part of its transition from taking some of its water from the bores to taking from
Cutforth’s exclusively, the WDC had to construct a new water treatment plant. Its way was
eased in part by Nathan, as a neighbouring landowner, consenting to its construction (see
below). The new plant was opened at Cutforth’s by Whāngārei Mayor, Stan Semenoff, on 26
November 1993. The previous year the press had described the ‘massive new water treatment
plant’ as meaning Whāngārei should be free of water shortages for a decade. 404
The WDC Water Supply Manager, John Smith, reported to the Works and Services
Committee on 13 October 1993 that
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With the construction of full water treatment facilities at the Cutforths site (approximately
800m downstream of the bores), where more water is available than at the bores, there is no
longer a need to continue operating the bores and therefore the Regional Council should be
advised that Council does not intend to renew the Consent.405

Image 17: Plaque at the WDC’s Cutforth’s water treatment plant commemorating its opening by Mayor
Stan Semenoff’s on 26 November 1993 406

However, at the subsequent meeting of the Works and Services Committee, Works and
Services Manager Gary Oldcorn indicated that recent discussions ‘with the local people have
indicated that the facility may be of some use’. Since the RMA required that six months’
notice be given of an intention to apply for a renewed right, he recommended, in the
circumstances, that discussions with ‘interested parties’ continue and that an application be
lodged with the NRC for a renewal of 2959. 407 The committee adopted his recommendation
and instructed him to take the necessary steps, 408 although an application for renewal was not
made at this point.
The ‘interested parties’ evidently included the trustees. As Taipari Munro told the WDC on
17 February 1994,
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The trust is interested in the Poroti bores and gaining the water right there. We recognise an
opportunity to protect an important local resource and retain its control within the hands of
the community.
We are asking Whangārei District Council to consider renewing the water right with the
intention of transferring the same afterwards to the Whatitiri Trustees, or to support our
application to the Northern Regional Council for a resource consent to take water from the
Poroti bores. The first option here would benefit us in terms of expense occurred [sic] for
making application to Northern Regional Council. At the same time we are seeking to lease
the pump and bore facilities from Whangārei District Council at peppercorn rental as is where
is.
The trustees[’] discussions on how we will utilise the bores are still in the early stages.
However we assure Whangarei District Council our proposed water requirement will not be in
conflict with council[’]s use of Poroti water.
We welcome the opportunity to meet and discuss this plant presented here and to seek terms
both our parties can mutually agree upon.409

Image 18: Chairman of the trustees, George Hardiman, and WDC Works and Services Committee
Chairman, Wally Redwood, toast Porotī water at the opening of the treatment plant, 26 November
1993 410

The WDC informed the NRC on 28 February 1994 that it intended to seek the renewal of
2959, although before it made an application it would hold discussions with the trustees about
the bores’ use. 411
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A sub-committee of the WDC’s Works and Services Committee (councillors J M C Wilson
and D D Reyburn) met with the trustees on 16 March 1994 and, after ‘a wideranging
discussion’, agreed that the WDC would advise the NRC that it would not apply for a
renewal of its right to take from the bores. The trustees would give further consideration to
what use they might make of the bores, and then apply for a right in their own name. The two
parties would also continue discussing ‘the lease of the land and facilities at the bores’. 412 A
draft ‘Memorandum of Intent’ to this effect was prepared for the signature of the WDC and
the trustees. 413
The trustees’ plans were trumped at this point, however, by two developments. First, on 13
April 1994 the WDC received a letter from Nathan, in which he stated his wish to
‘investigate the Poroti Bores site decommissioning, for the purpose of presenting a business
proposal encompassing the bore site and building facility’. He attached his October 1992
approval of the WDC constructing its water treatment plant at Cutforth’s, in which he had set
out two conditions. These were that the WDC consider
(1). Transfer of 300 m³ of water to RJN/TWDT – for the purpose of bottling from WDC
19,000 allocation.
(2). Given option to purchase and or lease bore site after the decommission date 1994,
including land and plant – for the purposes of extracting ‘Poroti natual spring water’ as
the most environmental friendly location. 414 [Emphasis in original]

Smith told Nathan that the subcommittee of councillors Reyburn and Wilson would be happy
to meet with him. 415 The detail of what advice the WDC received from its officers on the
respective interests in the bores of the trustees and Nathan is not known. An opinion was
sought from the district solicitor, however, and this advice (which has not been located) led to
the second complication for the trustees (as well, in this case, as for Nathan). The district
solicitor presumably pointed to the requirements of section 40 of the Public Works Act 1981
to offer land no longer needed for a public work back to its former owners or their successors.
On 14 June 1994, therefore, management liaison officer Sam Napia reported to the Poroti
Bores Sub-Committee that

411

J B Smith, Water Supply Manager, WDC, to General Manager, NRC, 28 February 1994. NRC file 2959 vol

3
412

Report of J B Smith, Water Supply Manager, to Works and Services Committee, 17 March 1994. NRC file
4607/4608 vol 2
413
Draft memorandum of intent, no date. NRC file 4607/4608 vol 2
414
Conditional approval signed by Richard Nathan, 2 October 1992, attached to Richard Nathan to John Smith,
Water Supply Manager, WDC, no date (but stamped as received by the WDC on 13 April 1994). WDC file
97/2/6 vol 2
415
J B Smith, Water Supply Manager, WDC, to R Nathan, 26 April 1994. WDC file 97/2/6 vol 2

105

It seems clear that Council must either:
1. Retain the site and decommission the bores; or
2. Dispose of the site by firstly offering it to Mr and Mrs B G Smith [the adjoining
landowners, Bevan Smith and Louise Abbott]. If they were to decline to purchase,
Council could offer the site to the Whatitiri Reserve Trustees or Richard Nathan by
way of private treaty. 416

Reyburn and Wilson agreed that the council’s equipment be removed from the bore site, that
a valuation of it be obtained, and that it first be offered for sale to the Smiths, on condition
that there be ‘an amalgamation of titles’ and an easement for the WDC’s water pipes that
crossed the land. 417 On 27 July 1994 the WDC advised the NRC that it would not be
reapplying for consent 2959. 418 Around this time it also abandoned consent 4612 for the
discharge of filter backwash water into the Waipao Stream, as its new treatment plant made
this unnecessary. 419
3.2.3 Fish pass at Cutforth’s
A condition of consent 2960 had been that ‘Any instream structure relating to the exercise of
this right shall be constructed in such a way as to allow for the upstream migration of stream
fauna.’ 420 Mark Poynter, who had been commissioned by the city council in 1989 to assess
the ecological impact of the abstraction of water from the Porotī bores, wrote a report for the
WDC describing the requirements of a fish pass. He considered that the only species in
question was the longfin eel, adding that any that migrated as far as Cutforth’s had already
made it past the Wairua Falls and thus should have ‘little problem passing the Cutforths
structure’. However, he felt they could be assisted by a covered notch at the left-hand edge of
the concrete ramp to the left of the intake chamber, which would be kept wet by a small and
constant flow (sketch ‘A’ below). Once the young eels reached the body of the stream above
the intake Poynter proposed that they be assisted over the vertical face of the square notch in
the weir by the placement of a sloping concrete mound (sketch ‘B’ below). 421
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Figure 12: Sketch A and sketch B of Mark Poynter’s 1994 proposed fish pass at the WDC’s Cutforth’s
intake and weir 422

The work of designing and constructing the pass was contracted out. As it transpired, the
concrete mound was omitted from the design as it was seen as interfering with the
measurement of flow past the weir. Poynter did not consider this a problem, reiterating his
point about eels making it this far having already negotiated the Wairua Falls. He believed
that the WDC could ‘be satisfied that on completion of the proposed fish pass, it will have
satisfied the terms of its resource consent’. 423 The WDC forwarded its design to the NRC on
1 March 1995, seeking approval to begin construction. 424 This must have been provided
shortly afterwards, for on 20 April 1995 the WDC wrote to a contractor to let him know that
his quotation to construct the fish pass had been accepted. 425
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Image 19: The WDC treatment plant and intake chamber looking south, November 2013 426

Image 20: The fish pass at the right side of the concrete ramp looking north, November 2013 427

3.2.4 The Maungatapere Water Company Limited’s new water intake
In the meantime, the MWCL was continuing to share the Cutforth’s intake with the WDC. Its
secretary, Des Quinn, told the NRC in September 1992 (in response to an invoice from the
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NRC for the exercise of its water right), the MIS ‘relies entirely for its supply upon the
Whangarei District Council. For this reason it is paying the Council on a per cubic metre
basis.’ 428 In August 1993 Quinn advised the NRC that the MWCL had purchased land
upstream from the WDC’s Cutforth’s headworks and proposed building its own pump house
and intake facilities there. Before the MWCL was permitted to do this, it had to demonstrate
to the NRC that it had consulted with ‘interested persons’, which included iwi groups as well
as other local landowners, the WDC, the Northland Fish and Game Council, and the
Department of Conservation. 429 Accordingly, Quinn sent out a form letter to these groups on
4 October 1993, asking if they had ‘any concerns regarding this proposal’. 430 It is not clear if
the trustees were among those approached. The NRC also asked Quinn for a copy of the
MWCL’s lease agreement to access its site across neighbouring private land (Whatitiri
13I3B2B1, a block of Māori land owned by Moera O’Leary). He refused, citing commercial
sensitivity. 431
Submissions on the MWCL’s new extraction site were made (under section 96 of the RMA)
by Nathan and the WDC. Nathan contended that there was no evidence of a lease to access
the stream via Whatitiri 13I3B2B1, he would be prejudiced as a beneficiary of the water
supply reserve, and that his proposed ‘iwi economic initiative development zone’ would be
undermined. Furthermore,
A private water company such as the applicant is not accountable to the public in general.
Richard Nathan/Te Waipao Development Trust are in support of ‘Whangarei District
Council’ who have a mandate to support the public interest.432

The WDC submitted that ‘the exercise of its Consent No 2960 could be compromised or
prejudiced should the application be granted’. Oldcorn added that 4607 had originally been
granted so that the Maunu area of the MIS could be serviced with Porotī water. Now,
however, ‘alternative arrangements’ had been made for Maunu and the MWCL had
constructed headworks at the Wairua River for its water needs. Accordingly, the MWCL
therefore did not even need to exercise 4607, and the application should be turned down. 433
The NRC held a hearing of the MWCL’s application on 20 December 1993. The WDC’s
evidence laid particular emphasis on the lack of detail in the MWCL’s application. It felt that
there was ‘nothing to be gained by the construction of a second headworks on the Waipao
Stream, bringing to a total, three major headworks within a distance of 800m of each
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other’. 434 However, in its February 1994 decision, the NRC Hearings Committee granted the
MWCL’s application, noting that the existing right did ‘acknowledge the possible need for
separate intakes’. The MWCL was obliged to co-operate with the WDC and ensure a
minimum flow was maintained beneath its intake. The Hearings Committee added that ‘The
applicant’s property is downstream of the Maori water supply reserve and so will not affect
the permit held by Richard Nathan and Te Waipao Development Trust.’ 435

3.3 Further WDC consideration of disposal of the bores site, 1994-1997
Bevan Smith and Louise Abbott, the adjoining owners, were offered the bores site and its
buildings in September 1994 for $13,500, a considerable discount over the capital value.
They counter-offered in February 1995 with an offer of just $5,000, conditional on the WDC
capping the bores, removing all its buildings and above-ground pipes, and returning the land
to grass. WDC staff advised against accepting this offer, as the cost of clearing the site was
estimated at around four to six times the $5,000 on offer. John Smith reasoned that the site
really only had value for someone with an interest in using its facilities. He noted Nathan’s
interest as well as his own undertaking to Nathan in 1992 that the WDC would ‘consider a
request from him to purchase or lease the site’ in exchange for Nathan giving his consent, as
a neighbouring landowner, to the WDC constructing its water treatment plant. Smith felt that
the best option at the present time was for the WDC to ‘simply retain the ownership of the
site’, incurring the ongoing maintenance costs, although he also recommended that the
subcommittee consider selling to Nathan before exploring other options. This
recommendation, however, was rejected. 436 It is not clear why.
In March 1995, the WDC were advised by Whāngārei barrister Richard Bowden that he was
now acting for Nathan. He explained Nathan’s plans as follows:
As you are aware, Mr Nathan has been attempting to string together a measure to
commercially extract water from the Poroti Springs for some time. As you are also aware, he
has a water right to enable him to do so.
Mr Nathan is particularly desirous of obtaining title to, or in the alternative, the use of the
Councils recently de-commissioned bore site at Poroti.
Recent events suggest to me that funding will be available to Mr Nathan to make the
purchase. 437
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John Smith replied by explaining that the land had first to be offered back to the adjoining
landowners, Bevan Smith and Louise Abbott, but if sale to them did not take place then the
WDC could consider Nathan’s interest. 438 On 24 March he wrote further to advise Bowden
that Smith and Abbott’s offer had been rejected. He invited Nathan to make a proposal in
writing that could then be put to the subcommittee for their consideration. John Smith also
asked Bowden whether he preferred the matter discussed at a public meeting or ‘in
committee’. 439
Bowden replied a few days later. He said that the bore site was ‘critical’ to the success of
Nathan’s water-bottling plans. The depth of the bores meant the water was likely to be free of
contamination, and the site leant itself to ‘a micro bottling plant’. He said Nathan could offer
the council around $15,000 and ‘If Mr Nathan was to secure the bore site he feels that he
would have a platform to build on and something of a concrete nature to offer persons who
might want to invest in such a project.’ Bowden thought it ‘appropriate if matters were
conducted in committee’. 440
Bowden expanded further on Nathan’s objectives in a letter to the WDC the following month:
As you are aware, Mr Nathan owns land a short distance away from the Poroti bore site. Mr
Nathan, as a member of the local Iwi, has long been aware of the particular qualities of the
water emanating from Whatitiri Mountain. He has amassed a great deal of research
information both specifically regarding the quality of the Poroti water and the marketing of
the water generally.
As you may be aware, Mr Nathan has obtained a water right which allows him to extract 40
cubic metres of water per day from the aquafier [sic] for the purposes of commercial water
production.
Mr Nathan, personally, lacks the necessary capital to get a large scale venture off the ground
immediately. However, I have been working with Mr Nathan in investigating commercial
sources of finance and can indicate that they would most likely be available. What is
important to Mr Nathan is being able to control the situation. He wishes to be able to manage
the development of commercial water extraction to maintain the physical integrity of the site,
any environmental effects, and to stimulate employment and economic development within
his own local area.
If ownership of the bore site could be secured, there would be two options for water
production:
Extraction of water from source in bulk,
Construction of a micro packaging plant on site,
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The first option would involve simply trucking water from the site to a packaging facility or
for other commercial uses, e.g.: brewing. Obviously, the profits from any such venture would
be low but so would the capital investment required. With careful management of the
cashflow, an investment could then be made in option two. Option two would require some
considerable capital investment and the obvious planning consent if it were to be attempted
immediately. However, Mr Nathan is reasonably confident, and I share his confidence, that
equity finance would be available for him to attempt such a venture to supply packaged water
for sale both within New Zealand and for export. 441

In June 1995 Bowden supplied the WDC with a letter from Ces Poa, the manager of the
Mangakahia Development Trust (MDT), expressing his full support for Nathan’s plans. 442
Bowden explained that the MDT represented ‘the commercial interests of five constituent
Marae in the Mangakahia area’. 443
However, councillors Reyburn and Wilson were wary of taking the matter further without
more evidence of support from local Māori, and particularly from the Whatitiri reserves
trustees themselves. 444 Smith replied to Bowden accordingly. 445 Bowden then wrote to the
trustees and explained that Nathan had offered to purchase the bore site from the WDC. He
asked, ‘Does the Whatitiri Reserve Trustee have any objection to this initiative?’446 The
trustees considered the matter at their meeting on 17 September 1995. Their reply, from
Taipari Munro, was a reasonably emphatic rejection: ‘the Trustees do object to Mr Nathan,
and any other party, purchasing the Poroti Bore site and/or using the Bores’. Munro then
went on to set out the trustees’ understanding of what was to happen to the bore site, which
suggested that the WDC’s communication with the trustees had been lacking since the middle
of the previous year. As he put it,
It is the understanding of the Trustees that Whangarei District Council, according to protocol,
would offer the site to the title holder of the parent block first and failing interest from the
title holder, would then refer back to the Whatitiri Trustees for an indication of their interest.
The Whatitiri Trustees initiated de-commissioning of the Poroti Bores durring [sic] Mrs Joyce
Ryan[’]s office as Mayor and are eager that matters which brought about their concerns in the
first instance are not repeated in the future. 447

Munro wrote a similar letter to the WDC the same day. He understood that the adjoining
landowner to the bore site did not want to purchase the land and, that being so, ‘the Whatitiri
Trustees now request the opportunity to discuss with you how the Trust itself might acquire
the property, or if Whangarei District Council retain the property, at least to secure firm
assurance that the bores will remain sealed in perpetuity’. 448
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At this point, therefore, the WDC had a clear choice. On the one hand, Nathan, a member of
the local Māori community, was seeking to establish a commercial operation backed by
unknown investors to make money from the Porotī spring water. He had an existing water
right and a self-professed agenda of stimulating local economic activity. While he had some
local Māori support, however, his mandate to speak on behalf of Te Urioroi, Te Parawhau,
and Te Māhurehure was unclear. On the other hand, the trustees of the local reserve that
encompassed the springhead, and which was set aside in 1960 as a tribal water supply,
opposed him. They had fought for the closure of the bores in the past given the downstream
consequences for the springs. They had not opposed Nathan’s own initiatives planned for
downstream of Whatitiri 13Z4, although nor had they formally endorsed them. They now
wished to control the bores themselves – to ‘protect an important local resource and retain its
control within the hands of the community’, as they put it in February 1994 – or have the
bores sealed permanently.
The WDC had somehow managed to give both Nathan and the trustees the impression that
they would have first option to acquire the bores site. It now had to favour one over the other,
or retain the bores in its own possession. The 9 October 1995 reply to the trustees of the
Acting Water Manager, Bob Cottle, would have given the trustees some reassurance but also
some cause for further concern. Cottle explained that discussions had been held with Nathan
since the offer of the adjoining landowners was declined in March 1995, with these
discussions stemming from a ‘commitment’ given to Nathan in 1992 (Smith’s ‘undertaking’
referred to above). The WDC was ‘mindful’ of the trustees’ own interest in the bores site and
would not make any decisions ‘without further discussions with the Trustees’. However,
Cottle added, ‘I feel that the discussions taking place with Mr Nathan need first to be brought
to a conclusion’. 449 To Bowden, Cottle replied that he was preoccupied with other work but
remained
very interested in pursuing the possibilities of some form of joint venture arrangement with
him and do not wish to discourage Mr Nathan. One area that perhaps Mr Nathan could
research for us is how such a joint venture would affect or relate to other Maori interest[s],
concerns, factions in the area. 450

Cottle’s response clearly favoured Nathan over the trustees; he wanted Nathan to work out
what level of opposition there would be to a joint venture between Nathan and the WDC from
the rest of the Māori community.
In the meantime, the bores site remained in limbo: in mid-1996 it was being grazed by a
horse and, following an approach from Porotī School, the land was then leased indefinitely to

449

B Cottle, Acting Water Manager, WDC, to Secretary, Whatitiri Maori Reserves Trustees, 9 October 1995.
WDC file 97/2/6 vol 2
450
B Cottle, Community Services Manager, WDC, to Roger Bowden, 22 November 1995. WDC file 97/2/6 vol
2

113

the school for a peppercorn rental as a drop-off area for children. 451 In November 1996,
however, it seems that Nathan and Cottle signed what Bowden described as a ‘contract’.
This, Bowden contended in May 1997, had led him and Nathan to conduct, ‘at not
inconsiderable expense a worldwide search for potential partners to develop a water bottling
plant’. For reasons that are not immediately apparent, however, questions had arisen about
the ‘contract’ and Bowden had become frustrated with the WDC. As he put it in a letter to the
General Manager,
Doubt cast on the validity of the contract has placed us in a very difficult position. We are
exchanging information on a daily basis with several potential partners. We do not believe we
can continue to discuss this project and forward answers to questions without disclosing the
true contractual situation with regard to the water. We leave ourselves at risk, should we do
so.
Our consultant, Mr Schauer, who had provided the bulk of our overseas contacts has given
notice that he will disengage from the project if this matter is not sorted out very quickly. He
values his reputation and has put it on the line already in persuading big companies to look at
this project.
We all value our reputations. We are in a position to demonstrate that this contract was
entirely appropriate and negotiated openly with Council staff. The situation that has arisen is
not our fault.
Mr Nathan, his Chinese partner Mr Edmonds, Mr Schauer and myself are very upset. This is a
tremendous opportunity for all parties. We are talking of substantial international interests
looking at investing substantial sums in an excellent industry. The spin off for Whangarei
would be immense. 452

Bowden asked the WDC to ‘take this matter very seriously, and do all that you can to assist
us in resolving it’. 453
A copy of the ‘contract’ signed by Nathan and Cottle has not been sighted. Nor does a
response to Bowden’s letter appear in the WDC files. It is not clear what mandate the WDC
had to enter such apparently commercial agreements over water supply, but it will be
remembered that, in 1989, John Smith had enthused about Nathan’s proposal that the City
enter a business partnership with him in relation to water-bottling (see chapter 2). The
contract also potentially fits with a WDC priority at the time of cost-recovery, at least, from
water supply. In late 1995, in response to an unrelated request from the trustees for support
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from the WDC to clear Whatitiri 13Z4 of weeds and undertake a replanting programme,
Smith had noted ‘the “business” approach Council is now taking to water supply matters’. 454
As it happens, in late 1996 Nathan had entered a partnership with Bowden and an Auckland
businessman named Reginald Edmonds (presumably Nathan’s partner named in Bowden’s
May 1997 letter quoted above) ‘for the sole purpose of marketing water from Poroti,
Whangarei, New Zealand’. This arrangement does not appear to have been disclosed publicly
at the time, and only brought to the attention of the NRC in 2011. Under the deed of
partnership each of the three partners was to receive 30 per cent of any proceeds, with 10 per
cent ‘of net partnership funds distributed after expenses’ being payable to Te Roopu Takiwa
O Mangakahia (a body of representatives from each of the marae in the Mangakahia
Valley455) to establish a trust ‘for the educational development of persons of Maori descent
who are registered beneficiaries of Te Roopu Takiwa O Mangakahia’. The partnership
appointed as its agent in the marketing and sale of Porotī water Fortune Trading Co Ltd, a
company represented by Edmonds. 456

3.4 Implications of discontinuance of use of the bores for previous users of the springwater
One further consequence of the termination of water right 2959 needs to be mentioned at this
point. When the bores first began to be used for the City’s water supply in the 1970s, existing
users of the spring water were provided with a guaranteed supply from the City at a
concessionary rate. This stemmed from a condition in the City’s 1973 consent which required
it to supply water to ‘All persons who, prior to 28 March 1973, were lawfully taking natural
water from the “Poroti Springs” either by way of surface or underground supplies’. It will be
remembered that this included the marae, which had previously used a petrol-driven pump to
bring water across the road from the springhead. Now, with the bore supply no longer being
used, the WDC examined its commitment to these properties. Smith believed the consumers
should now be charged at the full rate, but ‘Anticipating some opposition’ he asked the NRC
in January 1997 if his interpretation was correct. 457
NRC Consents Manager Dave Roke confirmed that the WDC’s obligation to the consumers
no longer existed, so long as ‘access to the original sources is not compromised by
subsequent changes in land tenure etc’. Roke felt it would be ‘reasonable’, however, for the
WDC to assist the pre-existing spring users ‘to reinstate their old supplies’. 458 Accordingly,
Smith provided some options on this matter to the WDC’s Water Services Manager. He noted
that the cost to reinstate the marae’s supply would be $10,195, adding that
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It should be noted that in recent discussions with a representative of the Whatitiri Maori
Reserves Trustees (the trustees and guardians of the springs), it was stated that the tangata
whenua believed they had ownership of the water resource and as such, should not be
charged. This is a sensitive and complex issue nationally and will not be resolved simply or
quickly. 459

Others who had previously taken water from the springs and had since received council
supplies at the concessionary rate included the Māori owners of two neighbouring houses.
The estimated cost of their reinstatement was $7,620. Smith considered that three options
existed: to give the properties 12 months’ notice of the WDC’s intention to charge the full
rate for water supplies; to give the properties the choice of paying the full rate as in option 1
or to have their old supplies reinstated with the WDC supply then being ‘permanently
disconnected’; or for the properties to be offered a cash grant to reinstate their own supplies,
with the WDC supply to be terminated within six months. 460 It is not clear what option was
eventually pursued.

3.5 Richard Nathan’s application for an expanded consent allocation, 2000
In June 2000 water rights 2960 (up to 19,000 m³ per day for the WDC at Cutforth’s), 4607
(up to 3,300 m³ per day for the MWCL at Cutforth’s), and 4611 (up to 40 m³ per day for
Nathan at Whatitiri 13E North 2C2B) were all due to expire. Bowden signed Nathan’s
application for a renewal of 4611 on 30 March 2000. The application was to take 1,000 m³ of
water per day from a bore at a new point of take – on Whatitiri 13E Nth 2D – ‘for the purpose
of bottling and containing water’. This piece of land in fact lay to the west of Waimea Lane
(the road running north from the highway opposite Maungarongo Marae to the site of the
WDC intake and treatment plant at Cutforth’s), and was thus outside Nathan’s previous ‘Iwi
Initiative Zone’ (see figures 9 and 11). Indeed, 13E Nth 2D still belonged to D and M Meier,
with Bowden noting that it was ‘subject to sale and purchase agreement’. 461 In other words,
by this stage Nathan had clearly given up on acquiring the WDC’s bore site for his proposed
bottling venture.
Bowden asserted that Nathan’s application would have no more than minor impact on the
environment. Nathan had reached an agreement over his application with both the MWCL
and WDC, for example, to maintain the flow of 50 litres per second below the WDC’s
Cutforth’s intake (as we shall see, Nathan, the WDC, and the MWCL were working together
on their applications). Bowden noted that dissolved oxygen levels in the lower Waipao
Stream needed improvement, but denied that an increased flow from the springs would help
achieve this. Instead, riparian planting should occur. He added – perhaps surprisingly, given
the trustees’ earlier stance – that
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Whatitiri Maori Reserve Trustees – in general agreement and will forward response. No other
Maori group has interest. 462

Quinn signed the MWCL’s application for a renewal of 4607 on 30 March 2000 as well. It
was clear from this that Nathan and the MWCL had come to an arrangement, not in the least
because both applications were in the same handwriting. Instead of reapplying for 40 litres
per second (or 3,456 m³ per day), the MWCL applied for 34.21 litres per second (2,955 m³
per day) subject to the exercise of a take of 5.79 litres per second (500 m³ per day) by Nathan.
As Quinn’s application explained, ‘A reduced priority take is requested to accommodate Mr
R. J. Nathan’s application. … Agreement between Mr Nathan, Whangarei District Council
and the applicant means that the existing continuation flow will be maintained.’ The
concession to Nathan related only to the MWCL’s priority take; otherwise, the MWCL’s
application was to continue to have a right to take up to 19,000 m³ per day or 220 litres per
second where the WDC was not using its full allocation. 463 Likewise, while it did not say so,
Nathan’s application was evidently for a priority right to take up to 500 m³ per day with
another 500 m³ subject to the WDC and MWCL exercising their own rights and the
maintenance of minimum flows. 464 The WDC’s application for a straightforward renewal of
2960 had been signed by Water Services Manager Simon Weston on 17 December 1999. 465
The NRC considered that the ‘cumulative effects’ of taking water for 4611, 2960, and 4607
would not meet the requirements of section 94(2)(a) of the RMA. This obliged a consent
authority to be satisfied that ‘the adverse effect on the environment of the activity for which
consent is sought will be minor’ before allowing an application to be non-notified. NRC
Water Management Officer Robert Lieffering therefore told Nathan that ‘joint notification of
all three applications is likely’. He also advised Nathan that he still had to produce an
assessment of environmental effects before his application could be considered. 466 Bowden
forwarded the NRC the supporting documentation for Nathan’s application on 18 May 2000,
which included a report on ecological impacts on the Waipao Stream and a fleshed out
proposal incorporating an assessment of environmental effects. Both were prepared by the
firm of environmental planning consultants, Boffa Miskell. 467
More specifically, the ecological impact report was authored by Mark Poynter. It is not
entirely clear whom the report had been prepared for or funded by. Poynter’s introduction
explained that ‘This report has been prepared for three parties. These are the Whangarei
District Council (WDC); the Maungatapere Water Company (MWC) and Mr Richard
Nathan’. However, the cover of Poynter’s report stated ‘Report prepared For: Planet Blue
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Springwater’. 468 This was Planet Blue Natural Spring Water Ltd (Planet Blue), a New
Zealand company that had been incorporated in 1998 and which had, in 1999, become
Nathan’s commercial partner in the water-bottling venture. As Bowden explained elsewhere,
Nathan had entered into an agreement with Planet Blue and ‘To that end, a 4 hectare property
is being purchased by associated parties.’ 469
Poynter reached several conclusions. First, he considered the ‘actual and potential fish values
of the Waipao Stream are very low’. This stemmed from his familiar point that the Wairua
Falls acted as a significant barrier to the migration of diadromous fish (that is, fish that
migrate between saltwater and freshwater). Only eels were present in the stream and he did
not believe them to be ‘in any way rare, threatened or particularly sensitive in an ecological,
water quality or habitat sense’. Further, the ‘highly developed’ nature of the Waipao Stream’s
catchment meant that fish diversity would be limited in any event. Therefore, he considered
that any impact of the proposed takes on ‘fish values’ would be minor. Secondly, there was a
‘good diversity’ and a ‘robust’ community of macroinvertebrates (creatures such as insects,
snails, and worms), which are regarded as indicators of water quality. Poynter felt that other
factors besides water flows were likely to be determinative of the health of the
macroinvertebrate community, and therefore concluded that, again, the impact on it of the
proposed water takes would be minor. 470
Thirdly, Poynter acknowledged that there was evidence of ‘poor oxygenation’ in the mid to
lower reaches of the stream, and that, if the applicants fully exercised their consents,
especially in dry periods, ‘it appears that the dissolved oxygen concentration could fall well
below that which is normally regarded as required to sustain natural ecosystems’. Since
macroinvertebrate numbers suggested generally acceptable water quality, though, he thought
that the key issue was in terms of ‘the ability of the stream to assimilate waste and organic
inputs’. Therefore, the problem was more one of waste management within the catchment
rather than flow maintenance. Poynter concluded that
the proposed water takes are likely to exacerbate the existing poor water quality. The weight
to be given this effect by the Northland Regional Council needs to take account of the fact
that no significant biota or significant ecological values are likely to be adversely affected
downstream as a consequence and any effects on the waste assimilative capcity of the stream
are likely to be short term events which are of minor importance relative to the limitations
imposed on the entire subcatchment by landuse.471
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He considered that an improvement in the Waipao Stream might be brought about by riparian
planting to provide shade and by ‘a fairly critical look at the method and standard of cowshed
waste treatment and disposal’. 472
As can be seen from the foregoing, Poynter’s report focused on the Waipao Stream generally,
including its lower reaches. There was no specific discussion of the potential impact on the
springhead of the applications, although this may have stemmed from Nathan’s plan at the
time he signed his application to take his water from a bore on the Meier property (Poynter
included no reference to where Nathan’s take would be located). This plan had changed in the
interim. Bowden wrote to Lieffering on 24 May 2000 and noted that ‘In the supporting
information, the point of take for Mr Nathan has moved to that set out in draft consent
condition number 4611. This is now on the Smith property next to Poroti School, legal
description: part 14 Lot DP 92731 Blk 9 Purua survey district’ 473 (the four-hectare property
referred to above). In other words, Nathan’s intended point of extraction was now above the
springhead again. The reason for this change was that the Meier property had ‘insufficient
water availability’. 474

Figure 13: Nathan’s proposed location of water extraction for consent 4611, May 2000 475
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As noted, the other key supporting document forwarded by Bowden was a detailed proposal
incorporating an assessment of environmental effects. This appears to have been written by
Bowden himself (authorship was credited to both Bowden and Boffa Miskell) and reiterated
Poynter’s conclusions. In an introductory summary, Bowden explained that the applicants’
three distinct uses of the water – for community water supply, irrigation, and water-bottling –
‘are extremely beneficial, for the overall health, welfare and economic development of the
community’. He argued that the uses relied on the water supply being kept clean or further
improved, and thus the applicants would become ‘enthusiastic proponents of high
environmental standards’. Bowden also maintained that the applications were in keeping with
the overarching purpose of the RMA of sustainable management. There would be no adverse
effects and future resources would be protected. In particular, he contended that ‘the water
bottling proposal introduces a new, job rich, eco-friendly, sustainable industry, to the
Whangarei District’. The proposal should be regarded, therefore, ‘as part of a strategic shift
to a new type of non polluting high value industry’. Bowden also stressed the ‘extensive
consultation’ that had been carried out on the proposal. He claimed that ‘There is a high level
of continued local support, both within the Maori and wider communities of Poroti.’ 476
Bowden provided further particulars about this consultation and degree of Māori support in
the body of his submission. He stressed that Nathan was a Porotī resident of 20 years
standing and had ‘direct genealogical links to the Poroti Springs’, and essentially placed
Nathan’s proposal within the ‘claims of local people to a share in the resources at Poroti’ that
were first raised in 1983. He explained that Nathan had held meetings at Maungarongo Marae
with local people in November 1999, March 2000, and May 2000. Bowden acknowledged
that the trustees were ‘the kaitiakitanga [sic] of the Poroti Springs’, adding that this status
‘has not been the subject of challenge’. 477 Crucially for the application, therefore, he stated
that
The Whatitiri Maori Reserve Trustees, after extensive discussion and consultation, are
understood not to oppose the renewal of the subject consents for a period of ten years ending
on 30 June 2010. … The Whatiriti Maori Reserve Trustees are to indicate their non
opposition under a separate document. 478

Bowden noted the trustees’ position ‘that they are the traditional owners of this resource’. He
suggested, however, that ownership of the water was not a matter that could be resolved
through the consent process, and remarked simply that ‘Compensation for the use of the
resource remains a live issue.’ To that extent he indicated that the trustees would benefit from
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Nathan’s proposal: ‘Funding from that source will be directed towards the issue of catchment
management, riparian planting and stream site enhancement.’ 479
Among the supporting documents for Nathan’s application were statements of support for –
or non-opposition to – the three applications. The consent form explained that Nathan was
applying for a new consent to take 1,000 m³ per day 480 of groundwater from the Smith
property for the purpose of establishing a water-bottling plant, and that the WDC and MWCL
had agreed to modify their own intakes to accommodate Nathan. It went on:
The plant is intended to be a single level building screened by trees and with low noise
emissions. It is intended to provide a number of jobs which will be filled by local people. This
notice refers only to the application for a water permit, and not a building permit. Persons
adjoining the Smith property will be approached with a full description of the proposed
building development in due course.
If you, as an owner or occupier of land which may be affected by the issue of water permits to
the Whangarei District Council, the Maungatapere Water Company Limited or Richard John
Nathan, do not object to the issue of those permits, please indicate below. If you consent to
these applications, the Northland Regional Council may go on to consider these applications
(for water permits only) without further notification to you, and without taking into account
whether or not you may be adversely affected by the proposals.
I consent/do not oppose the issue of water permits to the Whangarei District Council,
Maungatapere Water Company Limited, Richard John Nathan.
I do/do not wish to receive a copy of the full application and assessment of environmental
effects. 481

Bowden’s summary of the consents obtained (with associated maps) is set out in appendix 4.
The only express opposition to the applicants came from Lorraine Norris and Moera O’Leary,
although the trustees may well have a view on the representativeness of those consulted.
However, the status of consultation with both the trustees and Maungarongo Marae was
described as ‘negotiating’. 482 At this stage, therefore, for all the community support that
Nathan had mustered, those Bowden described as the undisputed kaitiaki of the springs had
yet to give any clear indication of their approval.
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In response to a request from Lieffering, 483 Bowden forwarded the NRC further information
on 6 July 2000. This clarified the exact location of the proposed extraction bore and the
proximity of any other bores, and responded to some specific queries about the relationship
between greater flows and the dilution of nutrients in the lower reaches of the Waipao
Stream. Poynter provided this part of the response, rejecting the need for any examination of
the impact of varying flows on the waterway because the oxygen deficiency was caused by
‘the prolific biomass of macrophytes [aquatic plants] which has developed in response to
eutrophication’. 484 Bowden also supplied a letter from John Smith (in his capacity now as a
private engineering consultant), who explained that the proposed extraction of 1,000 m³ per
day ‘should not have any adverse effect on any existing bore supplies within a 30m radius
and beyond where the effect will be even less’. 485
Lieffering was not satisfied with Poynter’s response about dissolved oxygen. ‘It should be
kept in mind’, he reminded Bowden, ‘that you are applying to reduce the residual flow from
the Poroti Springs to approximately 35% of the Council policy figure’ – that is, from 141
litres per second to 50 litres per second. Lieffering did not believe that sufficient evidence
had been presented to back the claim that there would be ‘a “no more than minor” effect on
dissolved oxygen concentrations in the lower Waipao Stream’. He also requested more
information about the WDC’s pumping capacity and intake structure. The information he had
gathered to date convinced him that it was appropriate for the applications to be publicly
notified under section 93 of the RMA. 486 Bowden responded to these matters on 20 July. On
the dissolved oxygen issue, he stated that the applicants did not concede the point and could
provide no further information, although he suggested that consent could be made conditional
on some further research. 487

3.6 The trustees’ objections to Nathan’s application
The applications were publicly notified by letter to interested parties on 20 July 2000 and
through publication in the Northern Advocate on 25 July. Among Māori groups directly
contacted were Sharon Kaipo as representative of the Mangakahia Māori Committee, George
Edwards of Maungarongo Marae, and Norris of the trustees. A month was available for the
making of submissions. 488 Bevan Smith and Louise Abbott made submissions in support of
Nathan’s application on the grounds that it would bring needed employment opportunities to
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the community. 489 Their support was not surprising, since it was the sale of their land to
Nathan’s associates that would enable the development to proceed. Submissions opposed to
the Nathan application were received from Joannah Gray, Norris, and the trustees. Gray
stated her grounds for objection as ‘cultural + humanity reasons’, 490 while Norris also
referred to ‘cultural and spiritual grounds’ explaining that ‘The proposed site of take is
deemed to be the site of “MAURI” of the Poroti Springs’ (emphasis in original). 491
The submission made on behalf of the trustees was also signed by Norris. Its existence rather
disproved Bowden’s indication that the trustees would not oppose the application, and it is
not clear why he or Nathan had got that impression. As Norris explained,
Whatitiri Reserves Trustees have previously successfully argued for decommissioning of the
Bores and reductions in the daily take of water. For cultural reasons, that have been outlined
in 1989 [a reference to the trustees’ submission to the City in around April 1989, which
stressed the disturbance to the springs’ mauri of the abstraction from the bores – see chapter
2], we do not wish to see Water Rights granted to anyone from the geographic site (known &
identified as Smith property) given the physical proximity to the Bores, which are a site of
significant cultural importance. We further argue that the high level of water wastage incurred
by WDC (UFW) [unaccounted for water] is grounds for REDUCTION OF TAKE, as water is
a precious resource that should not be taken for granted. 492 [Emphasis in original.]

Norris added that the claims made in Bowden’s proposal under the heading of ‘cultural
issues’ (which included the statement that the trustees were understood not to oppose the
development) were not accepted. 493 Norris, Gray, and the trustees all expressed a wish to be
heard in support of their submissions.
Lieffering wrote to the trustees, via Norris, on 29 August 2000. He noted the trustees’
opposition ‘on cultural grounds’ and asked for more particulars about what had been outlined
in 1989. He explained that,
As the reporting officer for the Council, I am required to determine the effect of the proposed
water takes on cultural matters. I am unable to do so from your submission as it is not detailed
enough for me to make any conclusions as to the effects on cultural matters.494

At this point the trustees may well have felt somewhat concerned about the prospects for the
success of their opposition to Nathan’s plans. Not only did Nathan have commercial partners
and financial backing that had enabled environmental and engineering consultants to produce
evidence in support of his application, but he was also acting in league with the WDC and the
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MWCL. He also had a barrister acting on his behalf (although of course Bowden was in fact
also his business partner). The trustees had no such resources at their disposal to mount a
significant and complex response, and were clearly going to be reliant on the level of
understanding of their position that might actively be acquired by the NRC. However, the
trustees were now informed that their objection on cultural grounds would be assessed by the
NRC’s Water Management Officer, a council employee with qualifications in earth and soil
sciences. 495 This is not to suggest any deficiency in Lieffering’s competence or
professionalism; indeed, his advice was (initially) profoundly favourable to the trustees’
position, as we shall see. However, it rather emphasises the odds stacked against a kaitiaki
community in the RMA process. The trustees and Norris went on to raise concerns about the
level of cultural expertise on the committee considering their objections, as is also set out
below.
Bowden attempted to undermine the trustees’ credibility on the issue of the springs’ mauri.
He told Lieffering on 1 September 2000 that, as far as Nathan understood the trustees’
argument, the mauri of the water was interfered with by it being extracted from the ground
before it reached the springhead. Bowden accepted that the water’s mauri would be dissipated
if the flow at the springs was reduced. However, he noted John Smith’s report that there
would be ‘no effect on stream flows beyond 30 metres from the point of take’. Therefore,
said Bowden, ‘one would assume that the loss of “Mauri” would be “no more than minor”’.
Moreover, he added, there were grounds for doubt whether the potential loss of mauri ‘has
ever been of real concern to the Whatitiri Maori Reserve Trustees’. He pointed to the
trustees’ interest in obtaining the water right at the bores in February 1994, and explained that
‘It is our understanding that the Whatitiri Maori Reserve Trustees had formed an intention, at
that point in time, to enter into commercial development of the water on its own account.’ 496
In essence, Bowden was accusing the trustees of fabricating their current objection. As he put
it,
So, whilst the principles espoused in the submissions filed by Mrs Norris are perhaps
technically available, leaving aside certain questions as to their applicability to privately
owned land and other matters which do not require ventilation here, a very real question must
be asked as to the genuineness of this concern. One would assume, that if ‘Mauri’ exists at the
site today, it was surely in force in 1994 when the Trust was contemplating its application for
a water right.
All of the above does cause one to wonder why, mention of the issue of ‘Mauri’ was not made
in 1994, and why, Whatitiri Reserve Trustees firstly approached the Whangarei District
council to obtain use of the bore sites, and secondly met with them to develop plans for the
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extraction of what can only be presumed to be more significant volumes of water, than that
applied for by Mr Nathan. 497

Bowden explained that he was raising these issues now so that they might be addressed
informally, ‘rather than cause embarrassment at any subsequent hearing’. 498
Bowden was being somewhat disingenuous. He laid no emphasis on the trustees having
stated in 1994 that their motivation was ‘to protect an important local resource and retain its
control within the hands of the community’, and nor did he have any evidence that the
trustees as a whole wished to undertake a commercial operation, let alone one of a grander
scale than Nathan’s. Lieffering put Bowden’s letter to Norris at a meeting on 4 September
2000. She denied that there had ever been an intention to take water from the bores and
explained that the trustees had simply wanted to gain control of them. She told Lieffering that
the location of the WDC bores site and the Smith property were ‘the most sacred site
(chiefliest) around Whatitiri’. Further,
Lorraine stated that water was one of the basics of life and that selling it and making money
out of water on a commercial basis via bottling and on-selling was not consistent with their
cultural views. She stated that the WRT were opposed to the commercialisation of this
resource because of its strong life force, or mauri.499

She added that her concern about the Cutforth’s takes by the WDC and MWCL related
primarily to the issue of water wastage. 500
Norris also informed Lieffering that new trustees had just been elected the previous day, but
that they fully stood by the objection made to Nathan’s application. She did admit, however –
according to Lieffering – ‘that the WRT had no leg to stand on in terms of requesting or
requiring payment for any water taken from Poroti Springs and that the correct vehicle for
reimbursement (compensation) is through their Treaty claim and not through the RMA
process’. 501
The new trustees wrote to Lieffering on 11 September to confirm that they endorsed the
submission made in their name by Norris the previous month. They explained that the old
trustees had been George Edwards (chairperson), Munro (secretary), Sophie Tito (treasurer),
and Paul Edmonds and Norris. Christine Edmonds had been the minute-taker (but not a
trustee). After the election George Edwards remained in the chair, Munro had become vicechairperson, Te Raa Nehua the new secretary, Meryl Carter the new treasurer, and the other
trustees were Hona Edwards, Paul Edmonds, Tom Adams, Neville Nathan, Leonie Black, Iris
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Tuiono, and Deborah Edwards. 502 Lieffering was surprised to see so many names in this list –
Hona Edwards, Tom Adams, Te Raa Nehua, and Christine Edmonds – who had signed forms
in support of Nathan’s application (see appendix 4). He asked Nehua if there was ‘a conflict
of view between the individual trustees, because some of the trustees appear to support the
applications as individuals, whereas the Trust as a whole does not’. He also noted that Norris
had indicated that the new trustees would write to him about Bowden’s contentions regarding
the 1994 discussions with the WDC about leasing the bores and obtaining a water permit, but
he had not yet received such a letter. 503
Toma Heta Arama (Tom Adams) – who had given written approval of Nathan’s application
on behalf of Waimarie Marae – wrote to Lieffering on 10 October 2000 to state that ‘Kaitiaki
O Waimarie write to re-affirm support correspondence dated Autumn 2000’. He also had
some concern with the trustees’ letter of 11 September 2000. 504 But Nehua now repudiated
his own earlier statement of approval. On 12 October 2000 he stated ‘As per our discussion
today I hereby withdraw my previous submission and write this letter to you to state my
objection to these applications.’ 505 An even more notable withdrawal of support for Nathan
came from the Davis whānau. On 16 October 2000 Leonie Black – a new trustee and
secretary of the Rewi or Davis whānau 506 – wrote to the NRC on behalf of whānau
chairperson Kapareira (also known as Keith) Davis (who had signed a consent from for
Nathan on 30 April 2000) to let it be known ‘that we do hereby strongly object to any
proposals put forward by Richard Nathan and the Bottling Merchants’. She denied that the
apparent consent obtained through Nathan’s consultation process had been given. As she put
it,
We have made our objections known to Richard Nathan as the agent involved and now wish
to make it quite clear through the court that we do have objections to these proposals. Our
objections to these proposals are based on the grounds that they would be detrimental to us
the Tangata whenua of Poroti.
We were not, and have not been privy to any such proposals, talks, or discussions in regards
to these matters with Planet Eight [sic] the Bottling Merchants.
A ten-minute consultation does not give automatically authorization to bulldoze ahead.
A ten-minute talk by the agent does not constitute a deep and meaningful discussion.
PERMISSION BY OURSELVES WAS AND IS NOT GIVEN.
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We feel culturally aghast at such insensitivities.
We have numerous more reasons for why this resource consent should not proceed, but
suffice to say, we cannot make it any clearer than to say our objections be of the strongest
possible. 507 [Emphasis in original].

At the same time, the NRC was being sent correspondence of a rather different nature. On 2
October 2000 Sir Graham Latimer wrote to state the Tai Tokerau District Māori Council’s
full support for Nathan’s application. He remarked that Nathan’s proposal would ‘open up
employment opportunities to the local Maori community and the community as a whole’. 508
On 13 October Whāngārei Mayor Craig Brown also wrote to the NRC to express the WDC’s
support. This intervention reinforces the impression of the WDC having something of a
conflict of interest. Not only was it an allied applicant with Nathan for a water right, but it
was also the owner of the bores site, a champion of local economic development, and – as we
shall see in chapter 4 – a consent authority considering applications for subdivision and land
use with regard to the water bottling plant. As Brown put it,
Staff in our Council have gone to some lengths to facilitate Mr Nathan’s requirements for a
priority right for water at Poroti. … Mr Nathan’s proposal has very genuine benefits for the
District. The production of bottled water is exactly the type of job rich, sustainable and
environmentally friendly activity which has been promoted through various forums as the
solution to the economic problems facing this nation and shared by this district. 509

The third such letter of support for Nathan was from Philip Higham, the president of the
Northland Chamber of Commerce, which was also written on 13 October. He considered that
Nathan’s proposal would ‘bring a large number of jobs to a depressed rural centre such as
Poroti’. 510
On 13 October Bowden was also sent a letter by Terry Quinn of Planet Blue Spring Water
Ltd. Quinn stated that the company had been formed ‘specifically as the vehicle to extract,
bottle and export, water from the Poroti Springs’. It had lined up ‘a substantial European
Investor to come into partnership once all the consents have been granted’. The project had
been ‘bedeviled [sic] by delays’ and the consent had proven ‘very time consuming to
achieve’. Quinn therefore told Bowden ‘I trust you will be successful at the hearing on the
16th October.’ 511
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It should also be noted, in brief, that Northland Health (the local district health board)
opposed application 4607 unless consent was conditional on arrangements being put in place
to ensure that irrigation water was not used for human consumption or personal hygiene. 512
The Department of Conservation did not oppose the applications, but noted that there would
be ‘less flow of water to re-oxygenate and reduce nutrients that enter the stream from runoff
of adjoining land’. It recommended that consent be ‘subject to monitoring and management
of the water take and that a restoration/mitigation programme is undertaken for streamside
management of the Waipao Stream’. This would entail fencing off the stream margins and
planting an ‘adequate buffer’ of native trees and plants, for a distance of 500 to 1000 m
downstream. 513

3.7 NRC staff report
An NRC staff report (as provided for under section 42A of the RMA) on the applications was
prepared by Lieffering. He summarised the applications and submissions, the relevant
provisions of the RMA that would inform the NRC decision, and the range of potential
environmental effects. His opinion was that, in order to maintain dissolved oxygen levels of 6
grams or more per cubic metre in the waters of the lower Waipao (that is ‘sufficient to
preserve the life supporting capacity’ of the stream), a residual flow from Porotī Springs of
141 litres per second was needed. This was the ‘1 in 5 year 7 day low flow’ required by the
Revised Proposed Regional Water and Soil Plan for Northland (RPRWSPN). While
Lieffering believed that further monitoring should be undertaken to provide confirmation that
this level of flow was needed, his view was that a lower residual flow of 50 litres per second
‘would result in DO [dissolved oxygen] problems during the summer months’. Since
Northpower (a local power company) was now required to construct a fish pass at the Wairua
Falls alongside its power station, Lieffering also expected ‘an influx’ of species to
supplement the current upstream presence of eels, koura, and Crans Bully. 514
Lieffering devoted a significant amount of space to considering ‘Maori cultural and spiritual
values’. He noted that the RPRWSPN ‘requires the Northland Regional Council, amongst
other things, to recognise and, as is practical, provide for the cultural and spiritual values held
by the tangata whenua’. Lieffering noted, however, that these values were not given ‘any
greater weight’ than the other matters the NRC had to consider. Rather, ‘the emphasis is to
make provision for these values, where possible, within the context of sustainable
management as defined by the Act’. He noted that several policies within the RPRWSPN
dealt with tangata whenua. These included 10.5.8, which required the NRC ‘to recognise and
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provide for the relationship of Maori and their cultural traditions with respect to
groundwater’, and 6.4.3, which required the NRC to have ‘particular regard for kaitiakitanga
and involvement of iwi in management and monitoring of resources’. 515
Lieffering summarised the nature of the concerns Norris expressed to him at their meeting on
4 September. He also related the information contained within the trustees’ 1989 submission
to the Whangarei City Council (see chapter 2), which Norris said had already provided an
outline the trustees’ position. In Lieffering’s observation, the 1989 NRC special tribunal had
placed ‘reasonably great’ weight on the trustees’ concerns by its decision to grant only a fiveyear renewal of consent 2959 and signal that it was unlikely to grant any further renewal in
1994. Lieffering then summarised Bowden’s argument that the trustees’ were not really
concerned about the springs’ mauri, having been keen to acquire the water right over the
bores themselves. Lieffering made the point that the trustees had described themselves as
being motivated to ‘protect an important local resource and retain control within the hand of
the local community’, and added that Norris had explained that the intention was to exercise
control so no water could be taken. Lieffering had asked the trustees themselves for an
explanation, but had received no response. 516
In sum, Lieffering believed that the proposed abstraction of groundwater would be
inconsistent with section 6(e) of the RMA 517 and several objectives and policies of the
RPRWSPN. He considered that, in order to be consistent with section 7(a) of the RMA, 518 the
NRC should involve the trustees ‘in ongoing monitoring by forwarding them all monitoring
results and allowing them to be involved in monitoring reviews’. 519
Turning to his overall conclusions and recommendations, Lieffering considered that Nathan’s
proposed take of groundwater ‘would not provide for the cultural wellbeing of the tangata
whenua’ (‘cultural well being’ being part of the definition of sustainable management in
section 5 of the RMA). It would also ‘result in significant adverse effects on tangata whenua
and their cultural and spiritual values’ (with section 104 requiring consent authorities to
consider effects on ‘the environment’, which was defined in the RMA as including ‘people
and communities’, ‘amenity values’, and ‘cultural conditions’). As he put it, granting Nathan
a consent would
(a) Not be consistent with the purpose of the Resource Management Act 1991 in terms of
Section 5 of the Act;
(b) Contravene the directive stated in Section 6(e) of the Resource Management Act 1991;
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(c) Result in significant adverse effects on the environment in terms of effects on tangata
whenua in their cultural and spiritual values; and
(d) Not be consistent with relevant Objectives and Policies of the Revised Proposed Regional
Water and Soil Plan for Northland that pertain to tangata whenua.520

He therefore recommended that Nathan’s application be declined. 521 It is notable that
Lieffering did not consider that a lesser take would be acceptable; rather, he appeared to
agree with Norris and the trustees that any abstraction of the groundwater would adversely
affect the cultural values of the tāngata whenua.
In the history of official and judicial consideration of resource consent applications over
Porotī Springs water under the RMA, Lieffering’s 2000 staff report stands out as something
quite unique. He evidently listened to Norris and gained an appreciation of the Māori point of
view, despite his lack of qualification for the role of assessing cultural effects. In this regard
(and bearing in mind the nature of other staff reports), the trustees were probably favoured
more by good luck – in that they struck an individual such as Lieffering – than any inherent
safeguard in the NRC’s system.
With regard to the other two applications, Lieffering’s key recommendation was that ‘the
residual flow from the Poroti Springs should be set at 141L/s in line with Council policy until
further monitoring shows that lesser flows will not result in adverse effects in terms of
dissolved oxygen concentrations’. In other words, the NRC should ‘take a precautionary
approach’ and set a residual flow consistent with the RPRWSPN. 522

3.8 The NRC hearing of the consent applications, October 2000
The NRC Hearings Committee held a combined hearing of the 2960, 4607, and 4611 consent
applications in Whāngārei on 16 and 17 October 2000. On 8 October the trustees reported to
Lieffering that they had just met and agreed to request ‘that a Cultural Impact Assessment
(CIA) report be compiled by tangata whenua’ with regard to the three applications. They did
not accept that evidence submitted to the 1989 special tribunal hearing constituted such an
assessment. 523 CIAs are not required under the RMA but are a common means ‘to facilitate
meaningful and effective participation of Māori in impact assessment’, according to the New
Zealand Planning Institute. 524 It is not clear how the NRC responded to this request, although
it may have felt that it came too late in the process to be acted upon in time for the Hearings
Committee’s consideration of the applications.
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The Hearings Committee consisted solely of the NRC chairman, Councillor Mark
Farnsworth, who acted as commissioner. The hearing itself was held in the NRC chambers.
Although Farnsworth was supported by the services of the NRC’s iwi liaison officer,
Whitianga Peehikuru, both Norris and the trustees – as noted above – took issue with the
hearing venue and committee composition. According to the committee’s report,
they considered that the composition of the Hearings Committee should have been better
balanced by inclusion of a Maori representative given the nature and significance of cultural
matters which were under consideration. In addition, given the issues being discussed at the
Hearing, the submitters considered that the Hearing should have been held at a more
appropriate venue, such as a marae. 525

To his credit, Farnsworth stated that the NRC accepted these comments, and had ‘noted them
for consideration when a Hearing of a similar nature is brought before the Hearings
Committee in the future’. 526 But this undertaking came too late; moreover, it showed that the
NRC had in fact regressed since 1989, when Ngāpuhi leader John Klaricich was included on
the special tribunal that considered a number of applications (including those relating to
Porotī Springs) because of his experience of water right application processes as an objector,
an applicant, and as a tribunal member. 527 The absence in 2000 of a committee member with
cultural expertise was of course exacerbated by the lack of a CIA.
In his submissions to the committee, Bowden stressed that Nathan’s take was ‘modest with
no potential loss of water’. He felt there were two issues that Nathan needed to address: the
continuation flow to be set and the issue of any harmful effect on the springs’ mauri. On the
former, Bowden argued that water quality issues related to the land use in the broader
catchment rather than flow levels, with the answer was to be found in mitigating activities
such as riparian planting. He contended that limiting the available take as proposed in
Lieffering’s report needed to be considered in terms of ‘the highly beneficial use to which the
water is put’. Furthermore, both the WDC and the MWCL had invested ‘many millions of
dollars in plant and infrastructure at Poroti’, and Nathan had, after many years of struggle,
been apparently successful in attracting considerable investment required to establish a water
bottling plant’. Bowden submitted that there were ‘immense social and economic benefits
arising from the current uses and further economic benefits from the proposed use’. Those
benefits were ‘sufficient to justify the lower continuation flow’. 528
Turning to the cultural effects, Bowden rejected Lieffering’s recommendations. He argued
that Norris was a former trustee who now had no standing to speak for the trustees. He
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acknowledged that the springs were a site of significance to local Māori, but denied that the
bores site ever had been. In essence, he explained that Nathan did not deny that the springs
had a mauri, but he submitted that the mauri did ‘not constitute a prohibition on use and
development’. He pointed to what he argued to be the trustees’ intention in their letter of 17
February 1994 to use the bores themselves, not to cap them. He portrayed Norris as the only
local landowner opposed to the proposal, adding that she lived three kilometres from the site,
and submitted that four of the current trustees – Te Raa Nehua, Mr Neville Nathan, Hona
Edwards, and Tom Adams – ‘have either signed consent or are in favour of the proposal’. So
too, he added, was Waimarie Marae. 529
Nathan then gave evidence. He explained that his interest in water bottling had begun in the
late 1980s when it occurred to him that ‘it was wrong that local persons were not getting the
benefit of natural resources’. After he obtained an agreement from the WDC to access 300 m³
per day he had undertaken marketing which had convinced him ‘that there would be interest
in developing a water bottling plant if a proper allocation of water was ever to be available’.
The agreement for the 300 m³ lapsed in 1994, but in 1996 he had ‘obtained an allocation from
Council’s own supply of 1000m³ per day’ (a reference to his arrangement with Cottle).
However, this contract had been cancelled ‘after a change of personnel’ at the WDC. In 1999
Nathan had ‘formalised a relationship with Planet Blue’, and since then had settled on a
water-sharing formula with the WDC and the MWCL and had, with Planet Blue, ‘a contract
on the most suitable block of land for the development of a water bottling plant’. 530 He did
not mention his 1996 partnership with Bowden and Edmonds.
With regard to the trustees, Nathan explained that he had only established Te Waipao
Development Trust (TWDT) because the trustees had declined to pursue ‘commercial
opportunities for Maoridom’. Despite being unable to reach an agreement with the trustees,
he remained willing to ‘share the benefits from this proposal’. Up to 30 jobs would be created
at the bottling plant, and ‘Priority will be given to local persons, particularly local Maori.’
Through his own involvement Nathan was ensuring local benefits, including his proposed
community fund. This fund, he suggested, could be ‘quite large’. If 500 m³ were eventually
bottled per day ‘the amount payable by the fund will be $5,000:00 per day’ (on the basis of 1
cent per litre). The fund would be used for ‘educational assistance, developing training
opportunities, health care, developing Maori land which lies idle in the District, housing loans
and environmental works’. Many hapū members, he said, lived ‘in abject poverty’, but if he
took and bottled the full 1,000 m³ per day applied for then ‘the amount of 3.6 million dollars
would be returned to the community each year’. 531
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Nathan then turned to the issue of the springs’ mauri. He rejected that this meant that the
springs could not be utilised, and maintained his own right – as ‘a member of a family which
has been closely associated with the Poroti Springs for generations upon generations’ – to use
them. To his mind mauri was ‘a life force within the springs which can be used to sustain and
develop the resources of those close to it. In a contemporary setting, that may mean using a
small portion for a highly beneficial economic use.’ He claimed that the trustees had wanted
to extract and sell water themselves in 1994 – and in fact he believed that the WDC and the
trustees had ‘got together and attempted to exclude me from any arrangement’. The ‘ill
feeling’ from that time, he explained, had persisted ‘until this day’. But unlike the trustees, he
implied, he did not believe ‘that Mauri is a concept which can be turned on and off’. 532
Further written evidence was presented to the committee by the WDC, the MWCL,
Northland Health, and Mark Poynter. 533 While Norris, Gray, and Nehua all appeared before
the committee, 534 it appears that they gave oral evidence only, which rather emphasises the
gap in resources between the applicants in this case and the objectors.

3.9 The NRC’s decision on the consent applications, November 2000
At the outset of the committee’s report (which was issued on 7 November 2000), Farnsworth
set out several guiding principles. These were that the ‘finite water resource’ at the springs
would at times be over-allocated (due to seasonal variations in flows) if each of the applicants
was awarded the amounts sought; that the applicants would be allocated proportionate shares
of what was available and would have ‘to co-operate in an ongoing water sharing
arrangement’; and that a ‘precautionary approach’ was appropriate in determining the
residual flow from the springs. He added that ‘The Northland Regional Council also
acknowledges the cultural and spiritual significance of the Poroti Springs to local Maori.’535
Despite this, Farnsworth had evidently chosen to reject the trustees’ core argument that there
should be no commercialisation of the spring water at all.
Farnsworth ruled that the cumulative amount of water taken daily under the three consents
could not exceed 19,000 m³ per day, with minimum flows to be maintained below the WDC’s
intake of 70 litres per second from 1 April to 30 June and 141 litres per second from 1 July to
31 March. The new consents were all to expire on 30 June 2010. The WDC was to take no
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more than 69 per cent of the ‘available resource’, the MWCL 27 per cent, and Nathan 4 per
cent, and there was scope for each consent holder to take additional water not being used by
the other consent holders. A condition of the WDC’s consent was that it was to ‘provide and
maintain a shaded fish pass structure to allow the passage of migratory fish species both
upstream and downstream at all times to the satisfaction of the Northland Regional
Council’. 536
In setting out his reasons for making his decisions, Farnsworth first noted that NRC staff had
recommended that Nathan’s application be declined on cultural and spiritual grounds. He also
noted that Gray, Norris, and the trustees had all given evidence that taking water from the
springs would affect the mauri of the water. However, he was swayed by Nathan’s evidence,
which he described as ‘compelling’. This evidence consisted of four key planks. First, verbal
evidence was given in support of Nathan by a local kaumātua who argued that the mauri of
the water ‘would be used to give life and sustain local Maori by the provision of meaningful
jobs and providing funds for local families’ (the recollection of Dinah Paul and Norris is that
this kaumātua was in fact George Edwards, the chair of the trustees). 537 Secondly, Nathan’s
proposed community fund would also ‘have the potential to enhance the water quality by
activities such as planned streamside management’. Thirdly, Nathan’s written evidence
showed that ‘his family had been associated with Poroti Springs for generations’, and other
sources of water in Whāngārei ‘would not be in his family’s area nor would they offer any
direct benefit to local Māori if his planned operation was moved elsewhere’. And fourthly,
Nathan’s counsel had pointed out that
four current or past members of the Whatitiri Maori Reserve Trustees had either given their
written approval or were in favour of Mr Nathan’s proposal. It was also noted that Waimarie
Marae was in favour of the proposal and actively supported it.538

As noted, the four past or present trustees named included Nehua, who had since clarified
that he opposed Nathan’s application. Nor did Farnsworth engage in his decision with the late
submission by Leonie Black (received on the morning the hearing commenced) that showed
that the whānau of one apparent supporter – Keith Davis – were highly critical of the
consultation process and denied that there had been informed consent. The decision was also
silent on the requirement in section 7 of the RMA for regard to be had to the exercise of
kaitiakitanga. On the other hand, though, it would certainly have helped Nathan’s cause that
the chair of the trustees spoke in his favour at the hearing. While in this case George Edwards
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was by definition representing his own view rather than the majority view of the trustees, his
display of support for Nathan seems to have made quite an impression on Farnsworth.
In a complete contradiction of the NRC staff recommendation (by Lieffering), therefore,
Farnsworth found that awarding Nathan a resource consent would be consistent with sections
5 and 6(e) of the RMA and with the proposed regional water and soil plan, and would be
Able to give to tangata whenua the potential ability to improve the environment of Poroti
Springs and in doing so protect and enhance their cultural and spiritual values[.] 539

In other words, Farnsworth regarded his decision as one that enhanced Māori interests. There
is no indication that he made any attempt to get to the bottom of who exactly had the right to
represent those interests. It should be remembered, of course, that – when it seemed to him in
May 2000 that the trustees might support Nathan’s application – Bowden had characterised
them as the unchallenged kaitiaki of the springs.
The downside of Farnsworth’s decision for the applicants was the aforementioned residual
flow requirements, which were much higher than the 50 litres per second that had been
sought. In this instance Farnsworth did follow the recommendations of NRC staff, although
he allowed for a smaller minimum flow from April to June when flows entering the Waipao
from the Kauritūtahi Stream would begin to increase. Over an average year, and based on the
proportions allocated to each consent holder, this meant that Nathan would be only able to
take 332 m³ per day in March, with the highest take available to him in October (of 961 m³).
The corresponding range for the WDC was 5,723 m³ to 16,573 m³, and for the MWCL 2,239
m³ to 6,485 m³, although from September to October – when the greatest amount of water
was available for allocation – the total take was not to exceed 19,000 m³ per day. Farnsworth
did not believe that the residual flow requirements would adversely affect the applicants,
however, as ‘their current demands are well below that requested’. Moreover, data collected
over time could show that lower flows did no harm to the ecosystem and ‘then the residual
flow requirements may be relaxed’. 540

3.10 The three applicants all appeal
Under sections 120 and 121 of the RMA, applicants and submitters have a right of appeal to
the Environment Court within 15 working days of receiving a decision. 541 On 27 November
2000 Bowden appealed the non-allocation to Nathan of a priority take of 500 m³ per day and
a maximum take of 1,000 m³ per day, as well as the setting of the continuation flow above the
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requested 50 litres per second. The decision, he contended, ‘does not promote the concept of
sustainable development’ and ‘will create severe limitations on the ability of the appellant to
operate a successful and profitable water bottling plant and therefore provide for the social
and economic health of the local community’. It also ‘pays insufficient regard to the status of
the appellant as a member of the Tangata Whenua with genealogical whakapapa and kaitiaki
links to the Poroti Springs’. 542
The WDC and the MWCL also appealed. Graeme Mathias, counsel for the WDC, submitted
that the required continuation flows were ‘excessive and/or unreasonable’ and threatened the
WDC’s use of Porotī Springs as a water supply. The review conditions, in particular, failed to
acknowledge that the WDC had spent $5 million on the Porotī system. Mathias asked for the
minimum continuation flow to be set at 50 litres per second and the deletion of the provision
for the NRC to undertake a review of the consent. 543 The MWCL’s counsel, Michael Savage,
argued that the decision was in conflict with the RMA’s sustainable management principle
and had failed ‘to take account of the social and economic consequences of restricting the
residual flow as proposed by the respondent’. Its operation was ‘severely prejudiced by the
decision’, with the MIS potentially having ‘to shut down at peak operating periods’ because it
could not be taken for granted that water would always be available from the Wairua River.
Savage asked for a reduced residual flow requirement and the alteration or deletion of various
other conditions, as well as the extension of the consent term to 35 years. 544
Whereas it would have been open to them to do so, the trustees did not appeal. Norris wrote
to the Environment Court on 9 December 2000 asking ‘to be involved with the appeals’ but
explaining that ‘I am financially not in a position to lodge an appeal’. 545 This was effectively
a request for section 271A status – that is, to be a party to the appeal proceedings as a former
submitter. 546 The same lack of resources presumably prevented the trustees from appealing
and, on their behalf on 31 January 2001, Nehua also wrote to the court to ask for section
271A status. 547 At this point Toma Arama had already written to the NRC for Waimarie
Marae to express his opposition to the appeals themselves. If the appellants were allocated
more water, he said, this ‘would effect total exclusion of resource for Tangata Whenua’. 548
On 30 January 2001 Arama wrote to the Environment Court asking that Kaitiaki o Waimarie
be included in the forthcoming proceedings on the basis of their interest being greater than
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that of the general public (as allowed by section 274 of the RMA). 549 The WDC also sought
section 274 status with regard to Nathan’s appeal. 550
Thus began the drawn-out process of resolving the appeals arising from Farnsworth’s
decision, which John Williamson, director of the MWCL, publicly dismissed as ‘quite a
bizarre consent ruling’. 551 The whole process would take a year and a half, and involve
considerable expense. There were clear limits to how far Porotī Māori could take their
involvement given that cost, as we shall see.

3.11 Attempts at resolution of the appeals
The NRC considered that all three appeals could be settled by consent. It therefore proposed
that the appellants meet with it in January 2001 ‘to further discuss possible options for
resolution’. 552 Following this meeting, Lieffering made some draft changes to the consents,
and forwarded these initially to Poynter for comment. The residual flow of 70 or 141 litres
per second had been changed to 50 litres per second, albeit with a requirement for the
dissolved oxygen content at the Draffin Road bridge never to fall below 3 grams per m³.
Nathan was to receive a priority take of 500 m³ per day regardless of the scale of the natural
flow, with the other two consent holders splitting the remainder on the basis of 23 per cent for
the MWCL and 73 per cent for the WDC. The consent holders were also to identify means ‘to
improve the stream’s riparian margins and its water quality’ through preparing a ‘Catchment
Rehabilitation Plan’. 553
Nathan and Bowden were ‘happy’ with the proposed new arrangements, 554 but it appears that
the other consent holders were not. In April 2001 Lieffering told them that there was
‘obviously some disagreement in terms of the allocation of water’. He felt the need to
reiterate that, while the minimum flow requirement had been reduced, this had been
conditional upon a sufficient dissolved oxygen concentrations being maintained in the stream.
This was ‘considered to be the environmental bottom line in terms of these consents’.
However, he explained that the requirement for 3 grams per m³ at the Draffin Road bridge
had now been replaced with ‘a condition requiring continuous DO [dissolved oxygen]
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monitoring’ at the bridge, and a review after three years to see whether the consent conditions
needed amending to ensure that 3 grams per m³ was maintained. 555
Simon Weston of the WDC gave Lieffering some comments on these latest proposed
conditions on 1 May. He observed that ‘This looks like a 3 year consent’, to which Lieffering
replied ‘Tongue in cheek as discussed’. 556 The time limitation of the consent had become a
more serious matter for Nathan and Bowden, though. On 23 May Bowden wrote to the NRC
and explained that ‘an issue has arisen with interested parties as to the effect of the ten year
term and in what circumstances a renewal can be obtained’. He asked that the NRC write
Nathan a letter setting out that, while it had no specific policy on renewals, compliance with
consent conditions and no adverse impact on the environment should mean that ‘renewal can
be reasonably expected’. 557 Consents Manager Dave Roke obliged with a letter to this effect,
adding, however, that ‘It should be noted that the term of the consent (10 years) was
requested by yourself.’ 558 Whether this letter was enough to reassure Nathan’s investors at
this point is unclear.
The MWCL remained dissatisfied with the draft consent conditions. Des Quinn proposed
additional testing sites for measuring dissolved oxygen concentrations, so that the
contribution to dissolved oxygen levels of, first, the reduced flow from beneath the springs
and, secondly, the waters of the Kauritūtahi could be compared. He also rejected the
proposed catchment rehabilitation plan (and annual $2,000 contribution to rehabilitation
activities) as premature. 559 Lieffering forwarded this correspondence to Bowden, and
remarked that a meeting would need to be convened ‘to discuss where this leaves the Consent
Order’. 560
On 25 June 2001 the three appeals were called before the Environment Court, with the
NRC’s counsel, Roger Bell, providing a report back to Roke. As permitted by section 271A
of the RMA, both Norris and Nehua appeared as submitters, with the latter doing so on behalf
of the trustees. The court was advised of the draft settlement but it transpired that Norris and
Nehua ‘had not been included in the loop’, and the matter ‘cannot be resolved without their
consent’. The parties were therefore to report back by 31 July and, if no settlement had been
reached at that point, the court would schedule a hearing. Bell remarked that
When talking to the Court, she [Norris] had stated that they supported the Council’s standards
and did not want them changed. She and the Maori associated with her will want to be
consulted on the terms of the settlement, but if it is carefully explained to her, it is unlikely
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that they will stand in the way. The writer has the impression that they took a role in the
proceeding, as a safeguard against any dilution of consent conditions.561

In other words, the trustees and Norris found themselves in the somewhat incongruous
position of supporting Farnsworth’s November 2000 decision because of its residual flow
requirements, despite their undoubted disappointment that Nathan had been granted any
consent at all.
During July 2001 the parties continued to work on a consent memorandum and draft consent
orders that would be acceptable to all concerned. The leading hand in this appears to have
been taken by Mathias, who forwarded the draft memorandum to the NRC on 6 July. After
receiving comments from Norris and the trustees, Mathias had inserted several clauses that
acknowledged the trustees’ role as the guardians of the springs, their desire to preserve the
mauri of the water, and their belief that the water should be used for an appropriate purpose,
such as domestic supply. The WDC and the MWCL had endeavoured to meet these concerns,
the draft memorandum continued, as was demonstrated by the decommissioning of the bores
and the relocation of the point of abstraction downstream. However,
It is believed by the [joint] Applicant and the Respondent [the NRC] that the conditions meet
these concerns. A programme for study and rehabilitation works is a positive step in that
regard. In addition to that it is to be acknowledged that the Appellant Mr Richard Nathan is
himself of Maori ancestry and has support from local Maori for his application.562

While the three applicants sought consent orders that provided ‘a continuation of the status
quo as to the extraction of water at Poroti Springs’, they did so ‘by implementing to improve
the ecosystem of the downstream waterway’. 563 On 9 July Mathias forwarded further
amendments, including the qualification that Nathan had the support of ‘some’ local
Māori. 564 This presumably stemmed from a further comment by Norris or the trustees.
For their part, Nathan and Bowden were concerned by the suggestion in the memorandum
that the WDC had addressed the issue of safeguarding the springs’ mauri by relocating its
point of take downstream. This, they felt, implied that ‘the consent granted to Mr Nathan is
culturally inappropriate because he is taking water before its natural emergence from
underground’. They proposed an addition be made to the memorandum along the lines of
‘This issue was however fully considered by the Hearings Commissioner who heard the
applications and who nevertheless found the application by Mr Nathan to exercise the
consent he sought by way of bore abstraction to be compelling’. Mathias thought this
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clarification ‘not unreasonable’, 565 and Roke evidently agreed, for after his telephoned
comments Mathias inserted the new words and added ‘and should be granted’. 566
The draft memorandum was discussed with Norris, the trustees, and Waimarie Marae
representatives at a meeting on 20 July. 567 The submitters asked for more information about
the presence of kokopu above the Wairua Falls and the dissolved oxygen concentrations
scientists believed would be necessary to support them. 568 Presumably as a result of these
questions, the NRC commissioned a fish survey of the Waipao Stream and catchment, which
it hoped to obtain the final results of by 1 October 2001. 569
In the meantime, on 27 July, the trustees wrote to the NRC re-affirming their support for
Farnsworth’s original minimum flow requirements. In recognition of ‘the cultural and
spiritual significance of the Poroti springs to the local hapu’, which Farnsworth had
acknowledged, they requested further that
The difference of the consent conditions lps [litres per second] of 140 and the 50 lps be
registered with the Poroti hapu as the Local Authority to be consulted with in making any
and/or all determinations required. The difference is 90 lps.
The Trust on behalf of the local hapu are intent on becoming involved with a tangata whenua
monitoring programme and will be seeking assistance from the Council and also the
applicants to enabling full resourcing of this initiative to happen effectively and efficiently. 570

In other words, the trustees appeared to wish to be granted consent authority status under
section 33 of the RMA to make decisions on allocating water that would reduce the minimum
flow below 141 litres per second downstream of the Cutforth’s intake. They also wished to be
assisted to take on a formal role of monitoring stream flows. This approach seems to have
already been put forward earlier in the year by Waimarie Marae, which proposed to the NRC
That the residual ‘Flow Difference’ now being appealed.
Be registered to protection rights of Tangata Whenua.
And that implementation of this flow measure begin immediately.
…
That Tangata Whenua will continue their own independent methods to monitor and through
those observations, will determine final decision as to ‘If’ and ‘How’ protected Taonga is to
be made available.
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And that demands of need or circumstance of the applicants cannot overrule the Mana of that
decision. 571

Norris wrote to the NRC herself on 30 July 2001. She asked the rather obvious question as to
just why Farnsworth’s firm conclusion that 50 litres per second was quite inadequate as a
residual flow had now been overturned. As she put it,
I am mystified as to why NRC have even considered allowing the Applicants to moot the 50
lps minimum flow, when NRC Report clearly recommended a substantially higher flow than
that of 50 lps. What new information or mitigating factors have contributed to NRC agreeing
to the non-desired low flow rate of 50 lps? 572

Norris opposed the level of 3 grams of dissolved oxygen per m³ as too little, favouring a rate
of 6 grams. This, she felt, was in keeping with the minimisation of risk that had characterised
Farnsworth’s decision. She wondered how the bores could be decommissioned and then,
within ten years, a new consent to take from a bore in the same vicinity be granted.
Ultimately, she felt, the water users were too motivated by profiting from the springs to
properly care for them:
The Waipao Resource has provided a source of Revenue for both WDC and Maungatapere
Irrigation, for over a decade, yet they continue to want to further their desire to ‘make more
money’. One queries at what cost, or price? … The ongoing sustainability of the RESOURCE
matters more than the dollars that profit any scheme. 573 [Emphasis in original.]

By this point the WDC had itself given Planet Blue a resource consent to construct a waterbottling plant at Porotī (see chapter 4). On the face of it, the WDC had granted Nathan’s
business partner this consent at the same time as Nathan was a joint applicant with the WDC
(and the MWCL) for the renewal of water rights at the springs. In fact Nathan had conducted
all the consultation with local Māori on behalf of the three applications, so had essentially
served as the WDC’s agent. While different staff within the WDC dealt with each consent, it
is clear that the WDC as an organisation in the broad sense had at least the appearance of a
conflict of interest. The mayor, for example, was heavily in favour of the water-bottling plant
being established.
Mathias reported to the Registrar of the Environment Court on 31 July 2001 that the
appellants and the respondent had all agreed on the way the appeals could be settled, but the
‘section 271 and 274 parties’ (a reference to Norris and the trustees, who had made
submissions on the original applications, and Waimarie Marae, which had been able to join
proceedings through its interest being greater than that of the general public) were unlikely to
agree. Mathias therefore sought an extension until 31 August to ‘ascertain whether resolution
by agreement is possible or not’. 574 This was granted and a meeting of all parties set down for
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13 August at the NRC’s offices. However, agreement could still not be reached at this
meeting, which adjourned with an undertaking from each party to summarise its position in
writing to the NRC before a final meeting was held on 11 September. 575
No response was made by the MWCL or the trustees, although Norris’s response was
regarded as being on the latter’s behalf. The WDC preferred that 50 litres per second be
reinstated as the residual flow as negotiated between the appellants and the NRC. It would
‘reluctantly’ accept the minimum flow being raised to 60 litres per second, but only if ‘the
priorities between the three appellants were reinstated to those detailed in the original
consents granted’. 576 Bowden responded by disputing the existence of banded kokopu above
the Wairua Falls and suggesting that, in any event, there was plenty of suitable habitat for the
fish in other parts of the upper Wairua catchment besides the Waipao. He thought there was
evidence that 3 grams of dissolved oxygen per cubic metre ‘was an appropriate level of
oxygenation for this robust species’. In sum, he regarded the proposed consent conditions,
including a review after three years, as ‘appropriate’. 577
Arama felt that the meeting on 13 August had ‘revealed motives to secure infinite water
supply from Poroti springs’. He contended that tāngata whenua had not been adequately
consulted. He supported the NRC’s idea of a rehabilitation plan, the retention of a minimum
flow of 140 litres per second, and an allocation of water that was based on a study of the
effects on water quality. But despite criticising the appellants’ arguments in favour of a lower
residual flow as ‘arrogance to perceived rights’ and demonstrating ‘little concern’ for existing
problems, he also expressed support for Nathan and Planet Blue, the ‘only applicant to
consult with Tangata Whenua’. 578
Norris proposed an ‘immediate commencement of a comprehensive ecological study of the
Waipao catchment area’. She envisaged that this study – which should be ‘independently
commissioned’ and paid for by the water users – would take three years to complete. She
stressed that steady rainfall had meant that the stream had not come near a flow of only 50
litres per second for the past three summers, but she feared that drought conditions might
‘have disastrous/negative effects on the eco-systems in the lower Waipao’. She considered
that all applicants should be required ‘to complete such studies prior to their being awarded
renewed consents’. Evidence was needed, she wrote, on the levels of dissolved oxygen
kokopu & other trout species need to survive and THRIVE’ (emphasis in original).
Moreover, ‘The monitoring must include participation of tangata whenua’. She wanted the
residual flow held at 140 litres per second, but was ‘aware that the parties concerned will not
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agree to this’. She held out hope, however, that it would be higher than 50 litres per second,
which she regarded as ‘too low in time of a drought’. 579
Roke made a summary of these responses, which he circulated to all parties. 580 Progress was
made at the 11 September meeting, with the NRC identifying a ‘proposed solution’ that
included a ‘catchment clean-up’ over ten years and a three-year study of the impact of the
takes, with the latter culminating in a review of the consents in terms of their
sustainability. 581 Both Arama and Norris were largely supportive of the NRC proposal, 582 but
the MWCL, however, ‘preferred not to proceed with the NRC proposal, but to look at other
options’. The WDC and the MWCL met and agreed that, if one of them surrendered their
water right at Porotī, ‘the situation would be easier to resolve for all parties’. To this end the
WDC floated the idea with the NRC of drawing all its water from the Wairua River, and
leaving the Cutforth’s intake entirely to the MWCL. This would require a costly upgrading of
its treatment plant as well as a security of supply (through a 35-year consent) that the NRC
had previously been unwilling to grant it. 583 It did not appear to occur to the WDC that this
would be opposed by the trustees, who of course preferred Porotī water to be used only for
domestic supply and opposed its use for irrigation.
By November 2001 the WDC and the MWCL were now prepared to agree to the NRC’s
proposed settlement. 584 The NRC drew up a new draft consent memorandum and consent
orders, and distributed these, along with the newly received report from the aforementioned
fish survey. This, Roke explained, had shown that levels of dissolved oxygen as high as 6
grams per m³ should be considered, and so Roke had incorporated that higher concentration
into the draft consent conditions as informing any interim review of the consents under
section 128 of the RMA. 585 Mathias rejected this as ‘both outside the terms of the proposed
settlement and inappropriate’. As he put it,
In our opinion the applicable condition should either revert to the three gms per cubic metre
standard as was originally proposed and accepted or delete any reference at all to any
particular standard for the first three years of the term while the study is undertaken. 586

Roke made and distributed some amendments which he considered would be sufficient. 587
For her part, Norris reiterated her ‘consistent request’ for the NRC’s own originally

579

Lorraine Norris to NRC, 30 August 2001. NRC file 4611 vol 2
D L Roke, Consents Manager, NRC, to submitters and appellants, 4 September 2001. NRC file 4611 vol 2
581
D L Roke, Consents Manager, NRC, to submitters and appellants, 12 September 2001. NRC file 4611 vol 2
582
Toma Arama to Dave Roke, NRC, 3 October 2001; Lorraine Norris to Dave Roke, 19 October 2001. NRC
file 4611 vol 2
583
Simon Weston to Dave Roke, 16 October 2001. NRC file 4611 vol 2
584
Simon Weston, Water Services Manager, WDC, to Tom Watson, Maungatapere Irrigation Scheme, 23
October 2001; Simon Weston to Dave Roke, 30 November 2001; Des Quinn to NRC, 6 November 2001. NRC
file 4611 vol 2
585
D L Roke, Consents Manager, NRC, to submitters and appellants, 22 November 2001, attaching draft
consent memorandum and consent orders. NRC file 4611 vol 2
586
G J Mathias to General Manager, NRC, 27 November 2001. NRC file 4611 vol 2
580

143

recommended minimum flow of 140 litres per second to be included. She made the
observation that ‘In some ways it could be interpreted that NRC appear to be opposing their
own recommendations.’ 588 On 14 December she noted that ‘an urgent meeting is to be held
on Sunday for Whatitiri Reserves Trustees regarding memorandum of consent’ (emphasis in
original). 589 The outcome of this meeting is not known, but Roke appears to have regarded it
as potentially decisive in achieving resolution. As he told the Environment Court, ‘it will not
be known until after a Marae meeting on Sunday 16 December whether Settlement is
certain’. 590

3.12 Evidence prepared for the Environment Court hearing
Perhaps inevitably, the Environment Court felt the need to become more directly involved in
the resolution of the matter. On 17 December 2001 Judge Laurie Newhook proposed the
exchange of evidence to be followed by a teleconference and a narrowing of issues for
hearing. 591 Evidence was exchanged in April 2002, with a hearing scheduled for 22 May.
The evidence included a joint statement of evidence by Lieffering, Poynter, and Jody
Richardson of NIWA (the National Institute of Water and Atmospheric Research). The draft
of this statement, which appears to have been written by Poynter, included the suggestion that
the proposed ‘enhancement programme for the Waipao Stream catchment’ could ‘improve
the water quality over a period of years. Such a result may improve the abstraction potential
of the water way and also minimise the risk of adverse effects on stream biota’. Lieffering
annotated the draft with a line pointing to the words ‘improve the abstraction potential of the
water’ and made the comment ‘ha – knew there was an ulterior motive!’. He was being lighthearted about Poynter coming up with a suggestion that suited his clients. In any case,
Lieffering now appeared to agree with Poynter, for he suggested inserting both the comment
that a lower dissolved oxygen limit of 3 grams per m³ had ‘merit’ as well as the
recommendation that a continuation flow of 50 litres per second be permitted while ‘the
relationship between flows from Poroti Springs and dissolved oxygen concentrations in
Waipao Stream’ was researched. 592 The final version of the joint statement tweaked
Poynter’s wording about improving the water’s ‘abstraction potential’; it was changed to read
‘Such a result may improve the tolerance of the waterway to water abstraction’. 593
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Poynter also produced a separate statement of evidence of his own. This emphasised the way
that the vertical, 13-metre high Wairua Falls, and the diversion of water 140 metres above
them to a canal feeding the Northland power station, had a major impact on the presence of
upstream fish species. Only eels and banded kokopu could negotiate such a barrier as the
falls, said Poynter, and he had only ever found eels upstream of it. He essentially regarded the
‘manipulated river flows and instream structures associated with the power station’ as a
secondary or ‘additional impediment to fish movement’. Secondly, he emphasised the
significant benefits to stream quality that would come from planting and management of the
stream margins, in terms of reducing the entry of nutrients, sediment, and stock waste;
providing shade and lower water temperatures; and creating additional fish habitat. 594
A statement of evidence was also provided by Weston for the WDC. He explained the role of
the Porotī supply within the WDC’s overall network of water treatment facilities, and the
amount of money that had been expended over the years at Porotī on the bores, the treatment
plant, the pipes, and the Cemetery Road reservoir (which had been built in 1983 to receive
the Porotī water). If the minimum flow below Cutforth’s was raised to 70 or 141 litres per
second, he said, there would be ‘less water available than what would be required to meet the
historical demand’, and Whāngārei’s overall ‘water supply security’ would also be
compromised. He therefore asked that the continuation flow be maintained at 50 litres per
second, but that – if it was to be raised – then ‘public water supply should have preference
over and above any other form of water use’. 595
In his statement on behalf of Waimarie Marae, Arama told the court that tāngata whenua had
been excluded from decision-making over the Porotī water since 1973, and the way in this
most recent case that ‘the two major applicants’ had used another applicant to consult with
tāngata whenua was ‘inappropriate’. He argued that Waimarie Marae’s ‘cultural and spiritual
progress’ had been ‘reduced to that of a residual flow’. He sought ‘restoration of our Mana
and compensation for such intrusions made’. 596
For his part, Nathan explained to the court that
The main point of my appeal is that the decision, whilst recognizing my right to take water,
and my status as Tangata Whenua for the Poroti area, did not give me the water right that I
asked for, and the water right that I need.
I entertain ambitions to start a water bottling plant at Poroti.
To that end, I have entered into agreements with other parties which have allowed land to be
purchased for a joint venture project, a land use consent is being granted from the Whangarei
District Council for the erection of a water bottling plant, application has been made to
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regional development bodies for funding, and a great deal of marketing work has been
undertaken.
Although no formal agreement to bottle water has been concluded, I can say that there have
been very firm indications of interest.
The failure to obtain a useful water right is not assisting.
The difficulty that I have is that I need a minimum of 500 cubic metres per day of water to
secure investment. The water right, as granted, gave me an average of 500 cubic metres per
day but not a minimum. 597

3.13 Final resolution of the appeals
Judge Newhook held a judicial telephone conference on 8 May 2002 ‘to review progress in
preparation for hearing’ (which had been scheduled for 22 May). He noted that a NIWA
report 598 had been accepted by the parties as a basis for signing a memorandum of consent,
except that Waimarie Marae still had ‘unresolved concerns’ and the trustees ‘may withdraw
from the proceedings altogether now that they have reached the stage that they have’. 599
Nehua clarified in a letter to the court on 12 May that the trustees were formally withdrawing
before the court hearing, and explained that this decision reflected
•
•
•

•

Upcoming treaty claims regards [sic] water/waterways including ownership
Potential for incurring costs the Trust can not afford
Evidence submitted
100% water flow allocation by the Whatitiri Maori Reserves Trust to Waimarie
Marae 600

It is not clear what ‘upcoming treaty claims’ Nehua was referring to, but it is notable that the
trustees could not afford to be heard by the court given the potential expense they would face.
They also seemed resigned to the NIWA evidence prevailing. They appear to have handed
the baton entirely to Waimarie Marae, which may have had greater financial resources. 601 But
Arama’s submissions were a cause of complaint by the appellants at the 8 May
teleconference. Arama had circulated 20 or more pages of evidence concerning the lack of
consultation with tangata whenua and the spiritual and cultural value of the water to Māori.
Mathias and Bowden argued that such matters were ‘not within the jurisdiction of the
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appeals’ and suggested ‘that the Waimarie Marae signed off on Mr Nathan’s application’.
Mathias intended to apply for Waimarie’s section 274 status to be struck out. Judge Newhook
told Arama that ‘the Court wishes to be appropriately sensitive to Maori cultural and spiritual
values, but if they do not come within the jurisdiction of the cases it may not be possible to
have a hearing about them’. 602
On 10 May 2002 Mathias submitted a notice of motion by the WDC ‘to stay or dismiss the
intervention by Waimarie Marae’. He contended that Waimarie Marae’s evidence attempted
to ‘enlarge the scope of the issues raised by appeals which are to be heard by the Court’ and
failed to demonstrate that Waimarie Marae had any interest greater than that of the general
public. 603 A supporting affidavit by Weston pointed to Waimarie Marae’s letter dated
‘Autumn 2000’ confirming it had been consulted and supported Nathan’s application. 604
After the 8 May teleconference, Waimarie Marae engaged Prue Kapua as counsel. This
possibly stemmed from the existence of the Ministry for the Environment’s Environmental
Legal Assistance Fund, which had been established the previous year. Kapua proposed to the
appellants and NRC that the draft consent orders be amended to list Waimarie Marae – ‘who
represent the kaitiaki’ – alongside the appellants as those who would jointly prepare the
catchment rehabilitation plan. Further, the consent holders would be required to supply all
flow monitoring results directly to Waimarie. As she explained, ‘these amendments would
give our clients some involvement in matters relating to the catchment which is important in
terms of their kaitiaki obligations and given that they live around and depend on the water
source at Poroti’. 605 It would appear that Kapua’s letter came before the court had considered
the WDC’s application to have Waimarie Marae’s section 274 status removed. Roke replied
to Kapua that there was no intention to exclude Waimarie Marae from ‘the development and
implementation of the catchment management plan’, but was happy to make the changes if it
made her clients ‘feel more reassured in the matter’. 606
In the end some extra mention of Waimarie Marae was made in the draft consent orders: the
NRC would consult with it before approving the catchment rehabilitation plan and provide it
with the monthly details of the amounts of water extracted by the consent holders. While
these additions were not quite to the extent Kapua had proposed, she signed the draft consent
orders and consent memorandum along with the appellants and the NRC. Roke forwarded
these to the Environment Court on 23 May 2002, noting at the same time that ‘during the
resolution process with the S. 271A Parties (Lorraine Norris and Whatitiri Reserves Trust)
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these were satisfied and no longer wished to take part in proceedings’. 607 There is no
information on file to confirm why Norris withdrew, but it is likely to have been for similar
reasons to the trustees’. As can be seen, the trustees noted the potential expense but did not
express their ‘satisfaction’. In any event, Judge Newhook ordered that the consents be
granted on 17 June 2002. 608 Bell told Roke that ‘Council did very well to settle this case,
instead of having the matter go to a full hearing’. 609 Nathan’s NRC costs had amounted to
$3,790.28 by February 2001, and rose by another 10 per cent when they remained unpaid in
August of that year. In June 2002 the NRC passed the accounts on, at Bowden’s request, to
Terry Quinn of Planet Blue, who it was understood would be paying them. 610

3.14 Conclusion
As noted in the introduction to this chapter, in 1991 the passage of the RMA appeared to
offer hope to kaitiaki communities that their interests in natural resources would receive
much greater consideration by consent authorities. At this time, of course, the WDC was
shortly due to close its bores across the road from the springhead, which remained a Māori
water supply reserve. But when the WDC’s consent to draw from the bores expired in 1994,
it flirted with both Richard Nathan and the trustees over the future of the site. It clearly
favoured Nathan, in part because he had granted approval in 1992 for the construction of the
WDC’s new water treatment plant at Cutforth’s, but also because of the WDC’s interest in
development and job creation. The WDC thus missed a clear opportunity to act in accordance
with the wishes of the springs’ kaitiaki, who wanted control of the site to prevent any further
abstraction from the bores. In the meantime, Nathan created a partnership with his lawyer
Roger Bowden and business associate Reginald Edmonds, effectively ceding two thirds of
the interest in his consent to them. This arrangement was not declared when, in 2000, Nathan
made an application for an increased take from a bore adjacent to the WDC’s site.
The advice of NRC staff member Robert Lieffering was that Nathan should not be granted
his application, on the grounds that this would interfere with Māori cultural values. Lieffering
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also recommended that residual flows in the stream be kept relatively high, for the sake of
dissolved oxygen concentration levels. But the NRC Chairman, Mark Farnsworth, both
granted Nathan his consent and relaxed the recommended minimum flow requirements. He
did so on the grounds that Nathan was tangata whenua and his allocation would in fact
enhance Māori cultural values. But in doing so Farnsworth made no proper inquiry into who
really spoke for the local hapū on the issue. He heard the applications alone and without the
benefit of any fellow commissioner expert in tikanga Māori. He also made the decision
without the benefit of a cultural impact assessment, despite the trustees making a late request
for one to be undertaken.
While Farnsworth may have felt he was supporting the aspirations of tāngata whenua, his
decision demonstrated how little protection kaitiaki actually enjoyed from part II of the RMA
(which encompasses sections 6-8). The decision was also a crucial moment in the history of
the allocation of water at the springs, because it at once reopened the door to the use of bores
above the springhead. Once that door was open, it could be steadily prised wider in the
coming years, and not just by Nathan. This, as we shall go on to see, is what occurred. But
nor did Farnsworth’s decision please the three applicants, who all felt that he had set the
minimum flow requirements too high. After appeals were lodged, the NRC essentially
abandoned its strong commitment (both in Lieffering’s recommendations and Farnsworth’s
decision) to a conservative rate of minimum flow. A solution was eventually reached that
allowed the three applicants a right to the water volumes they wanted with only the condition
that the effects of this on dissolved oxygen and fish life be studied over three years to see if
changes were required.
The length of time taken to resolve the appeals was in part because the section 271A and 274
parties (the trustees, Waimarie Marae, and Lorraine Norris) held out against the settlement
the NRC and the appellants wanted. The trustees and Norris were essentially seeking the
adoption of the minimum flows prescribed by Farnsworth, even though those had now been
long abandoned by the NRC. Ultimately, however, the trustees (and Norris too, it would
seem) had to drop out of the appeals process because of factors such as the cost. Waimarie
Marae remained involved, but the arguments it was making about its exclusion from
decision-making and loss of mana were really needed before Farnsworth made his decision.
Moreover, it continued to support Nathan while criticising the WDC and the MWCL even
though it recognised that Nathan had represented all three applicants collectively. In any
event, its objections were largely on matters not subject to the appeal, and it won no
particular concessions in the end. The consent conditions were signed off by the appellants,
the respondent, and Waimarie Marae, but not by the trustees or Norris, who were no longer at
the table.
The consents were now effectively just for eight years, being due to expire on 30 June 2010.
As new players became involved in the water bottling venture, this time frame soon came
under challenge. A land-use consent was also needed to match Nathan’s water right. The
following chapter looks at these developments over the period from 2000 to 2006.
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Chapter 4: The bottling venture secures a land-use consent and a new 30year water consent, 2003-2006

4.1 Introduction
At the conclusion to the previous chapter the three holders of consents to use Porotī
springwater had emerged victorious from the process of applying for their consent renewals
in 2000. Not only had Richard Nathan been granted the much-increased water take he had
sought, but so too had he, the WDC, and the MWCL been able to overturn the NRC’s
decision to require a conservative rate of minimum flow below the WDC’s Cutforth’s intake.
Instead, the impact of a continuation flow of 50 litres per second on fish life and dissolved
oxygen levels would be monitored, while the consent holders would simultaneously
contribute to catchment rehabilitation activities.
The springs’ kaitiaki had opposed Nathan’s application to draw water from a bore across the
road from the springs. They may well have felt confident about their own chances of success
given the 1989 NRC decision to end the water abstraction from the WDC’s bores and the
nature of Robert Lieffering’s staff recommendations to the NRC hearings committee that
considered the applications. However, Mark Farnsworth’s decision left them disappointed. In
2002 they remained without a cultural impact assessment and now with the precedent that an
NRC commissioner had considered the issue of impact of abstraction from the bores on
cultural and spiritual values and found against them. By extension, too, the Environment
Court had endorsed this.
Nathan also appeared to have found a serious financial partner for his water bottling venture
in the form of Planet Blue, which now sought to complement Nathan’s water right with a
land-use consent to construct a water bottling plant. While Planet Blue soon faded from the
picture, it was replaced by an even more determined and better-resourced concern, Zodiac
Holdings Limited. The Whatitiri reserve trustees and Waimarie Marae would thus have
increased challenges over the coming years to oppose the water bottling plans.

4.2 Planet Blue’s application for a resource consent to construct a bottling plant
The Planet Blue application to the WDC for a resource consent to construct a water-bottling
plant at Porotī essentially followed on from the NRC’s grant to Nathan of consent 4611 in
November 2000. As Planet Blue director Terry Quinn explained to the WDC in December
2000, the intention was to establish a plant on the four-hectare property currently owned by
Bevan Smith and Louise Abbott, part lot 14 DP 92731. This land lay across the road from the
springs, bordering the WDC’s bores site on two sides. It would be subdivided, with Smith
and Abbott retaining 4,880 m² on the eastern corner of the property, while Planet Blue would
purchase the remainder for its plant. While the erection of a bottling plant was not compliant
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with the land’s rural zoning, Quinn emphasised that ‘the project itself has been the subject of
intense scrutiny both by the Statutory Bodies and local inhabitants’. The reason for seeking to
erect the plant on the planned location was the export industry expectation that water be
bottled at source; Quinn advised that finding another site or tanking water elsewhere was for
this reason ‘not a viable option’. 611

Figure 14: Part lot 14, DP 92731, the property owned by Bevan Smith and Louise Abbott 612

In a separate letter, Quinn described the proposed plant’s environmental effects, which he
portrayed as minimal. He reasoned that ‘The proposed plant is relatively simple on an
operational scale and located on such a large site that we cannot envisage any negative effect
on the wider community.’ He noted that Smith and Abbott were ‘cognisant of the
establishment of the bottling plant and indeed will lease back at a peppercorn rental the
surplus land for grazing’. He then signalled that Planet Blue also intended to acquire the
adjoining WDC bore site, if it could:
The old Council bores and pumping station are in a state of disuse and arguably have a
negative effect on surrounding values. We are looking to acquire either a purchase or lease of
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this area from Council and would undertake to maintain those facilities and, if necessary,
institute a landscaping plan to improve the aesthetics of that area.613

As part of its application, Planet Blue set out a summary of ‘cultural issues’, which largely
borrowed from Bowden’s May 2000 submission to the NRC in support of the applications of
Nathan, the WDC, and the MWCL for consent renewals. In its version, Planet Blue began by
explaining that it intended ‘to develop this resource in association with Mr Richard John
Nathan, a Maori who has direct ancestral links and current whanau association with the
Springs’. While Whatitiri was ‘the spiritual mountain’ of the local hapū, there were ‘no
known sites of archaeological or cultural significance on the land proposed for the plant’. As
Bowden had done, Planet Blue claimed that the local Māori community was behind the
project: ‘they see themselves as part of the wider community, [and] are not adverse [sic] to
the sensible, sympathetic and sustainable development of resources’. In any event,
The issue of the sustainable use of resources and the attitude of Maori to the proposal was the
subject of a two day resource consent hearing before the Northland Regional Council in
October 2000. The involvement of Planet Blue Spring Water Limited was fully canvassed at
that hearing. The case put forward by Mr Richard Nathan was described by the Commissioner
as ‘compelling’. It is submitted that the cultural issues which exist in relation to the
construction of the plant are of lesser standing and importance that [sic] the already resolved
issues relating to the water permit.614

In other words, Planet Blue’s position was that cultural issues had been satisfactorily
addressed by the NRC decision, and that the consent to construct the plant should essentially
fall into line behind this. This argument tended to assume that the hearings commissioner had
had the requisite expertise to properly consider such matters, or even that the RMA process
itself resulted in authoritative pronouncements on tikanga Māori. It also appeared to imply
that the hearings commissioner had established who represented the springs’ kaitiaki or even
which hapū or whānau had traditional rights to the resource. Māori cultural concerns were
one of a number of factors to balance under the RMA, and were not usually decisive in (or
even central to) decision-making. But as we shall see, both the proponents of the waterbottling project and the consent authorities were to return regularly to the precedent value of
the 2000 NRC decision.
Prior to the application for a consent to construct the plant, Planet Blue had also submitted an
associated application to subdivide lot 14 DP 92731. This required the consent of surrounding
landowners. 615 The NRC also advised that resource consents might well also be needed for
effluent and stormwater disposal as well as site earthworks. 616 On the application to

613

T A Quinn, Director, Planet Blue, to Senior Environmental Planner, WDC, 20 December 2000 (‘Assessment
of Environmental Effects’). WDC file 038852-LU vol 1
614
‘Cultural issues’, no date. WDC file 038852-LU vol 1
615
Loren Brown, Environmental Planner (Consents), WDC, to Fraser Thomas Ltd, 21 November 2000. WDC
file 038852-LU vol 1
616
Treena Davidson, Planning Officer, NRC, to Loren Brown, WDC, 29 November 2000. WDC file 038852-LU
vol 1. These consents would be needed if there was insufficient clearance between the bottom of the effluent

153

subdivide, Bowden was able to report to the WDC by 16 February 2001 that the agreement of
all bar L B and D A Sterling and the Porotī School Board of Trustees had been obtained. 617
He was optimistic that their consent would be forthcoming shortly. He asked whether
‘resolution of the concerns which the Poroti School Board of Trustees and Mr and Mrs
Sterling [have] would also resolve the issue of notification’. 618 Bowden was clearly hoping
that the WDC would elect not to require public notification of the resource consent
application for construction of the bottling plant. However, the assessment of WDC staff was
that the visual, amenity, and traffic effects were ‘Potentially more than minor’ and extended
beyond the proposed plant’s immediate neighbours. The application therefore had to be
processed with notice. 619

Figure 15: Site plan of proposed water-bottling site, showing proposed subdivision of lot 14 620

disposal system and the winter groundwater table, if the total paved area was larger than 2,500 m², and if more
than 500 m³ of earth was moved in a 12-month period.
617
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A notice was thus placed in the Whangarei Leader on 6 March 2001 publicly notifying the
application and inviting submissions by 3 April. 621 On 2 March, Roger McDonald, the WDC
reporting officer (and environmental planner), notified 25 groups or individuals directly by
letter, including the Maungarongo Marae Committee (c/- George Edwards), Te Parawhau
Trust Incorporation (c/- Te Ihi Tito), Te Parawhau Me Te Uri o Hau o Korokota Marae (c/George Tuhiwai), Te Tarai o Rāhiri (c/- Yvonne Janout), the Mangakahia Māori Komiti (c/Sharon Kaipo), the trustees (c/- Te Raa Nehua), the NRC, the New Zealand Police Road
Safety Division, the Porotī School Board of Trustees, and 14 landowners. This last group
included the Rewi family (c/- Moera O’Leary), ‘The Maori Owners’ (c/- K R Davis), and
‘The Maori Owners’ (c/- ‘Maori Affairs’). 622
These Māori owners were those owning Whatitiri 13I3B2B3B1 (directly across the road from
the WDC bores site) and 13E South D1B (on the same side of Mangakahia Road as the bores
site and immediately to the east of the driveway leading to the school). 623 It seems, however,
that there was some difficulty contacting the former, with the envelope twice being returned
to sender. On 21 March 2001 McDonald made a file note in which he remarked:
Support staff have posted a copy of this application to two different addresses which relate to
the Maori owners (owners of MBLK 13I3B2B3B1 & 13Z4 [sic]). Both attempts resulted in
return to sender notice being received. I consider this is an adequate attempt to consult with
these parties. 624

While the timeframe for receipt of submissions was tight, it does not seem reasonable that
McDonald considered the two attempts to write to these owners a satisfactory effort
(especially if he did believe those he had not reached included the owners of 13Z4, the
location of the springhead).
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Figure 16: Properties neighbouring the proposed site of Planet Blue’s water bottling plant 625

Fourteen submissions were received by the WDC on the application (including four that were
late), with all but two opposing the development either in part or (predominantly) in its
entirety. 626 On behalf of the trustees, Nehua stated that the application was opposed and that
the applicant should consult with the trustees. He added that ‘the costs incurred by the Trust
regarding this application … will be charged to the applicant’. 627 For the Mangakahia Māori
Komiti, Kaipo opposed the whole application and expressed support for the trustees ‘on the
grounds of their Cultural and Spiritual Values & Significance to these waters and the
unappropriate [sic] use of this resource’. She argued that the springwater was ‘not an endless

625

The plan is dated 20 December 2000 and appears on WDC file 038852-LU vol 1.
WDC Environmental Planner (Consents) Kim Parslow said 15 submissions but there appear to have been
only 14. Some confusion seems to have arisen around whether P C and P A Blow had made one. It seems that
Parslow also mistook the submission in favour by Smith and Abbott as being opposed. Smith and Abbott wrote
that their reason for making their submission in support was that ‘The plant would bring another industry to
Whangarei and create permanent employment in the area’, but Parslow quoted this in her report as an example
of the concerns expressed by the objectors. There should have been no doubt about Smith and Abbott’s position:
after all, they were selling land to Planet Blue so the plant could be built. See ‘Submission on resource consent’,
signed by B G Smith and L A Abbott on 7 March 2001, and ‘Report to the Judicial Committee’, 10 May 2001, p
2. The other submission in support was made by Hygrove No.s 1 and 2 Trusts (‘Submission on a resource
consent’ dated 14 March 2001). WDC file 038852-LU vol 1
627
Te Raa Nehua, Secretary, Whatitiri Māori Reserves Trust, to WDC, 26 March 2001. WDC file 038852-LU
vol 1
626

156

supply’ and its abstraction would affect other parts of the environment. She called for ‘an
independent Cultural Impact Assessment on all areas of this resource consent’. 628

Figure 17: Plan of proposed water-bottling site, showing intended location of plant 629

There were no further Māori submitters but many other local opponents. Their concerns
included noise levels, increased traffic, road safety, and the loss of rural character. Many also
focused on the impact on both the school and its children. For example, W T Stead and Y J
Morgan submitted that the school had a small but healthy roll based on the ‘high quality of
teaching and the rural environment’. If the plant were built this could erode the school’s
appeal and ‘severely threaten its viability’, potentially ‘even forcing its closure in the medium
term’. 630 Janet Simperingham – a parent of local children and member of the school’s board
of trustees – made similar points. 631 The board of trustees itself, however, did not oppose the
application per se. Instead, it felt assured that the proposed building design and landscaping
would not compromise the school’s rural character, and its concerns related ‘only to issues of
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629
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noise, traffic, and safety’. It proposed ways in which these effects could be managed,
including limited truck movements, road widening, and noise limits. 632
As it happened, the WDC Environmental Health Co-ordinator, Grant Couchman, told
McDonald on 22 March 2001 that the Planet Blue application had insufficient information
about noise effects. Couchman felt that noise levels might not comply with limits if the plant
operated at night, and advised that Planet Blue should be asked for ‘a properly prepared AEE’
(Assessment of Environmental Effects). 633 McDonald wrote to Terry Quinn accordingly the
same day. 634 In fact the WDC itself commissioned a report from an acoustic engineer, and
this was provided to Planet Blue on 6 April. This report concluded that the plant was likely to
comply with noise restrictions but might need some mitigating measures at night, such as an
acoustic barrier around the vehicle area and acoustic shutter curtains around the roller
doors. 635 Couchman was ‘satisfied’ with this assessment of effects and considered that
standard noise restrictions should be made conditions of any consent. 636
In anticipation of the WDC Judicial Committee hearing set down for 22 May 2001, WDC
staff prepared a report on the application. This was authored by Environmental Planner
(Consents) Kim Parslow, and dated 8 May 2001. It noted that the WDC had granted
subdivision consent on 11 April. It described the nature of the proposal, the site in question,
and the range of concerns put forward by the submitters. Given the rural zoning of the land
and the terms of the transitional and proposed district plans, the proposal was non-compliant
in terms of traffic movements, commercial site coverage, and building coverage. The
proposed plant was therefore to be assessed as a discretionary activity under the proposed
district plan and, overall, as a non-complying activity. 637 Parslow considered the relevant
case law and the WDC’s overall district planning objectives and concluded that
it is considered that the proposal is not consistent with the objectives and policies of the
Proposed District Plan. In my opinion the proposal in it’s [sic] current form is not consistent
with the existing amenity levels in the area and would be incompatible with the existing land
uses in the area, due to issues associated with noise and traffic safety. 638

Parslow considered that the increased traffic could cause ‘more than minor adverse effects’,
particularly given the site’s proximity to the school. She noted Couchman’s view that noise
issues could be satisfactorily addressed, but felt that noise and traffic combined could result
in effects on amenity values that would be ‘more than minor’. On the other hand, she did not
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believe the proposal would set any precedent for other industry to apply to operate in Porotī,
because the location of the aquifer made this application unique. Nor did she consider
cultural issues of particular concern. She noted that Nathan was tangata whenua and had been
granted his consent in part because it would potentially allow local Māori ‘to improve the
environment of Poroti Springs and in doing so protect and enhance their cultural and spiritual
values’. Moreover, the cultural issues raised by the trustees and the Mangakahia Māori
Komiti ‘relate mainly to the taking of water and this issue has already been considered
separately by the Northland Regional Council’. 639
Overall, Parslow concluded that
the proposal would give rise to adverse environmental effects, as the application in its current
form does not adequately avoid[,] remedy or mitigate potential traffic safety issues
predominantly associated with young pedestrians from the nearby educational facility and
access to and from site for heavy vehicles.
The proposal in its present form should be declined in terms of both Section 105(2A)(a) and
105(2A)(b) [of the RMA]. The adverse effects on the environment will be more than minor
and granting consent will be contrary to the objectives and policies of both District Plans.
However, if the effects [on] pedestrian safety can be adequately avoided, remedied or
mitigated then this recommendation could be revised. 640

Porotī Māori made several late attempts to have the hearing deferred. Nehua wrote to the
WDC on 13 May 2001 and said the trustees had not been consulted by the applicant. Bowden
had approached them in April but, as they were not due to meet again until 13 May, they had
not been able to respond to him until then. Now they were ready he was not making contact.
Nehua asked for the hearing to be deferred. 641 Parslow responded to him on 21 May to say
that a deferment was impossible, as the council had a statutory obligation to hold the hearing
within 25 days after the close of submissions.642 On 22 May, two members of the Davis/Rewi
whanau wrote asking that the hearing be cancelled. Their lateness may possibly have
stemmed from McDonald’s failure to reach the owners of Whatitiri 13I3B2B3B1. Iris Davis
told the WDC that
we do not recognise your authority to override the iwi and tangata whenua of this area which
is namely ourselves. One person claiming to have authority over and above us does not
constitute consent by the iwi. Furthermore there has been no discussion on water take or lane
useage [sic] for the Bottling Plant with ourselves by the Bottling Plant Companies. Please
reschedule this hearing in order that the iwi can come together on this matter. We object most
strongly to this application by Richard Nathan. 643
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The same day Amato Patira Kake Akarana-Rewi (otherwise known as Dan Davis) wrote and
insisted that the hearing be postponed. As he put it,
There will be NO! building of a bottling Plant on our Whenua without Tribal consent, and if
the conditions are not compatible with my people there will be NO! agreement.
I suggest you call a meeting and speak to the People, the Whanau, the Beneficiaries and the
Elders of our Marae, Maungarongo at Poroti, not to Richard Nathan or whoever.644

Kaipo also faxed a message on the morning of the hearing, not to ask for its deferral but to
reiterate the points in the Mangakahia Māori Komiti’s earlier submission. 645
On 18 May Bowden sent the WDC a statement of evidence prepared in support of Planet
Blue’s application by Dean Scanlen, a consultant transportation engineer. In his report
Scanlen argued that road visibility at the Porotī site was good and that widening at the plant
entrance was the only significant road modification required. Sufficient width of driveway
onto the plant was also needed to allow trucks to enter with their wheels entirely on
pavement. Scanlen further suggested that a crossing be painted across the plant entrance to
cater for children passing by, and concluded that ‘the traffic effects of the proposal, including
the mitigation measures described above, are no more than minor’. 646

4.3 The WDC Judicial Committee hearing and decision
The Judicial Committee members that considered Planet Blue’s application on 22 May 2001
were district councillors Graeme Broughton (chair), Crichton Christie, and Robin Lieffering
(not to be confused with NRC Water Management Officer Robert Lieffering, who remained
at this point heavily involved with the resolution of the Porotī water consent applications,
which were not finally granted until June 2002). The hearing venue was the WDC offices. At
the outset Parslow informed the committee that requests for a deferral had been received from
Iris Davis and Amato Akarana-Rewi. 647 Nehua appeared in person to make the same request.
The committee adjourned very briefly before returning to announce that the hearing would
continue. 648
Bowden then read his submission, in which he explained that the WDC (and the MWCL) had
been ‘instrumental in assisting Mr Nathan to obtain the water right which he now has’.
Nathan’s achievement had been the ‘culmination of ten years work’, with his evidence being
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found by the NRC hearings commissioner to be ‘compelling’. Nathan had entered a ‘strategic
partnership’ with Planet Blue, and ‘the project will return 1 cent per litre to the community
through a community fund which will be available to those persons who have ancestry
connections to the Poroti Springs’. The fund would promote ‘land development, education,
and social development’, and other money generated would contribute to the rehabilitation of
the Waipao Stream. 649
Bowden submitted that the proposal met the requirements of section 105(2A) of the RMA,
under which consent could be given for non-complying activities where the ‘adverse effects
on the environment … will be minor’ (now section 104D(1)(a)). Scanlen’s report had been
received since Parslow’s report was completed, and this showed that the effects on traffic
safety and volume would be no more than minor. Furthermore, ‘one on one consultation’
with the school board of trustees, Simperingham, and another submitter concerned about the
impact on the school, Ian Twichel, ‘has yielded agreement on the conditions that should be
imposed on the operation of the plant’. These included the manning of the plant entrance
before and after school and no truck movements between 3.10 and 3.25 p.m. each school day.
Planet Blue was also willing to be guided by the WDC on the need for any widening of the
road for vehicles turning into the plant coming from the west. 650
Bowden contended that the agreed conditions meant that Parslow’s key conclusion no longer
applied. As Bowden put it, ‘Quite simply, if the applicant has managed to satisfy the school
with the mitigation measures that have been proposed, it can be respectfully suggested that
the issues with regard to pedestrian safety and traffic safety are resolved.’ Bowden also
turned briefly to ‘cultural issues’. He argued that the take of water from the springs was not a
relevant issue for the Judicial Committee, as that decision ‘has already been made by the
appropriate authority’. For good measure he added that
The subject land is not a site of special significance to Maori, and has been alienated for over
60 years.
It is intended that Maori will benefit from the project in terms of employment and land
development funded by the community trust which will be set up to utilise intended royalty
payments’. 651

Bowden’s parting remark was to stress that water-bottling was ‘an exciting potential growth
strategy for Northland’ and an industry which was ‘clean and green and job rich’. 652 He
attached the letters of support Nathan had received just prior to the NRC hearing from
Whāngārei Mayor Craig Brown, Northland Chamber of Commerce President Philip Higham,
and Tai Tokerau District Māori Council chairman Sir Graham Latimer.
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After Bowden, the committee was addressed by Scanlen, Nathan, Lorraine Norris, and
several other submitters, including Stead and Simperingham and Mr S Turner from the board
of trustees. Stead tabled a document that quoted from the most recent Education Review
Office report on Porotī School, which at the time had 77 students and five teachers. He
predicted that ‘when the school is perceived by parents to be tainted by the effects of an
industrial activity adjoining the School grounds, the roll will drop’. The school would
subsequently lose teaching staff and then more children, until closure became ‘inevitable’. 653
The committee issued its decision on 7 June 2001. It concluded that ‘Based on evidence
presented at the hearing and the conditions imposed, the effects of the proposal are
considered to be no more than minor.’ It therefore granted the application subject to a range
of conditions, including no operation between midnight and six in the morning, restricted
truck movements, a traffic safety plan, a new footpath, road widening, a commercial vehicle
entrance, the manning of the entry before and after school, a security fence and gate, the
control of noise levels through such means as acoustic barriers, approved methods of waste
disposal, landscaping, and a review after 12 months. No maximum number of vehicle
movements per day was specified. 654 Parslow wrote to Bowden on 25 July and advised that
the statutory timeframe for the making of appeals was 15 working days after the release of
the council decision. This period had now passed and no appeals had been received. 655
The Judicial Committee’s decision bore some resemblance to the NRC hearings committee’s
the previous year. In each case a staff report was produced recommending that a resource
consent application be declined, and in each case the council committee overturned that
advice and decided in favour of the applicant. Of course Parslow’s report left open the
prospect that the application could be successfully modified, and a satisfactory plan to
mitigate the adverse effects was easily achieved. Since the water right had been granted and
cultural issues were regarded as having been resolved, the approval of the bottling plant
consent application had a certain inevitability.

4.4 The WDC’s sale of the bores site
In April 2001 Planet Blue approached the WDC and offered both to purchase the bores site
and pay for the relocation of the council’s pipes into the road reserve. As required by section
40 of the Public Works Act 1981, the WDC then investigated who had originally sold the
land to the former City Council to establish whether there was first a need to offer the land
back to the previous owner. This revealed that the 2,215 m² property had been acquired from
Proctor Farms Ltd in 1978, but this company had been struck off the company register in
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1990 at its own request. As the previous owner no longer existed, therefore, the land could
not be offered back to it. Moreover, the rest of the former Proctor farm had been subdivided
into 12 separate properties, making it unreasonable and impractical to offer it back to the
successors of the former owners. 656 It is not clear why this investigation yielded a different
outcome to 1994, when the WDC offered the land to Smith and Abbott.
In any event, in September 2001 the WDC’s Works and Services Committee resolved to sell
the bores site to Planet Blue for $39,000 plus GST, along with an additional payment to the
WDC of $32,809 plus GST for the removal of the pipework. However, Porotī School had
some concerns because, at the time, the school was leasing 129 m² of the property to provide
a safe turning area for cars dropping off children from Mangakahia Road. Planet Blue agreed
that this area should be excluded from the sale and designated as road reserve. As required by
section 42(c) of the Public Works Act 1981 and section 230 of the Local Government Act
1974, the proposed sale to Planet Blue was publicly notified in the Whangarei Leader on 27
November 2001. No objections were received and all that remained was for the WDC to
undertake ‘final ratification’ in February 2002. 657
After some bureaucratic difficulties in severing the 129 m² corner of the property, the WDC
were finally able to advise the solicitors acting for Planet Blue in the sale that a new title had
been issued and the transfer could take place. 658 However, the reply came that Planet Blue
had been unable to purchase lot 2 DP 208215 from Smith and Abbott for the site of the
bottling plant ‘and, accordingly, appears unable to proceed with its purchase from council’.
The solicitors recommended that the WDC contact Ian Thompson, the director of Zodiac
Holdings Limited (Zodiac), the company that had purchased lot 2. 659
Some light is shed on the Zodiac’s replacement of Planet Blue in later correspondence. In
2005 Thompson recalled (in note form) that
Planet Blue – unrealistic expectations – assistance December 01 with land purchase avoided
collapse (when offer to sell land/project was not taken up by interested parties).
Zodiac acquired Poroti land April 02. 660

Later still, in 2008, Thompson recorded that he had first met with Nathan on 30 September
2002. Also present at this meeting were Nathan’s business advisor, Terry Archer, and
Bowden. At the meeting Thompson ‘indicated Zodiac willingness in principle to investigate,
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jointly with RJN [Nathan] and TA [Archer], the commercial potential for a substantial export
bottled water project’. 661
On 14 January 2003 WDC property officer Reuben Chapple wrote separately to both Zodiac
and Nathan and advised them that the land was for sale, and asked if they wished to purchase
it. 662 The WDC’s obligation in this instance was to ‘maximise our return on property
disposals’, as Chapple told Thompson the following month. 663

Figure 18: The WDC’s bores site on Mangakahia Road at Poroti, before and after a small area was
severed as road reserve for traffic arriving at Poroti School 664

If the WDC really wanted to maximise the return for ratepayers, then it should perhaps have
advertised the property for sale on the open market. Moreover, it should in equity at this point
also have offered the land to the trustees, who had of course themselves expressed an interest
in acquiring it less than a decade earlier. But it seems that the WDC only considered selling
to those interested in the water-bottling venture, even though it was letting improvements like
the bores, pump shed, and water tank go for nothing.
On 18 February 2003 Nathan’s accountant, Steve Bennett, wrote to Chapple to advise that
Nathan wished to purchase the land, and was offering $41,000 inclusive of GST. 665 Chapple
would not accept this while Zodiac was ‘still in the market’. 666 As it happened, though,
Zodiac and Nathan were of course already co-operating. 667 Thompson replied to Chapple that
Zodiac had ‘a clear arrangement with him [Nathan] in respect of water rights and Lot 2
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adjoining Council’s surplus land’. 668 On 24 March Thompson clarified that ‘our offer is
based on agreed arrangements to “marry” our Lot 2 with the water consent held by Mr
Richard Nathan’. 669 On 16 May 2003 Zodiac offered to lease the land for three years at the
sum of $2,640 plus GST per annum with a right of renewal for a two further years and a right
of purchase for $41,000 plus GST. 670 The WDC responded on 19 May by offering the land
for sale at $41,000 plus GST during the first year of the lease, or at current market value
during the balance of the lease period (including the two-year renewal period). Chapple noted
that, if this was acceptable, it would be put to the council at its meeting on 4 June. 671
Thompson replied the next day with an offer that essentially set out these terms, and asked
that it be placed before the council. 672
However, Simon Weston, the WDC’s Water Services Manager, would not agree to Zodiac’s
offer going forward since its terms were inferior to those previously negotiated with Planet
Blue, which included the payment for the removal of pipework. Chapple informed Thompson
of this on 21 May. Thompson replied at once by fax, arguing that if Zodiac’s formal offer
was not put before council for the reason given it would ‘appear to undercut all that has
transpired since 14/1/03’. He drew a distinction between Zodiac and Planet Blue:
We are not speculators, the objective is to achieve a viable project which would provide jobs
and benefits. We therefore look to Council to remain constructive and to favourably consider
our lease proposal on 4th June.
Please put our offer on the agenda. We wish to have an opportunity to be heard by
Councillors. 673

Thompson forwarded this correspondence to Nathan, adding the hope that his response ‘may
find favour with elected Councillors’. 674 He wrote again to Chapple several hours later,
arguing that ‘pipework costs arising from the establishment of a new pumping station should
be treated as a waterworks cost recoverable by Council out of water charges’. 675 Later still
the same afternoon he wrote to Crichton Christie, the chairman of the Works & Services
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Committee, to express his hope that the WDC was ‘supportive of local economic
development initiatives’. 676
It does not appear that the offer was placed before the council. On 12 June Thompson sent a
revised offer but this was declined by the Works and Services Committee at its meeting on 25
June 2003, with WDC staff instructed to ‘continue to negotiate a better offer’. 677 With Ian
Thompson overseas his son Paul made Zodiac’s next offer, on 15 July, but this too was
rejected. 678 Councillors may have been mindful of the valuation that had recently been
commissioned, that placed the value of the land at $40,000 and the improvements – including
the bores themselves – at a further $65,000. 679 It can thus be seen that, even if Zodiac
accepted the same terms of sale that had been agreed with Planet Blue, it would be obtaining
the property for a considerable discount over what a purchaser wishing to use the bores might
otherwise be expected to pay. It should be recalled that, in 1980, a City engineer had referred
to the bores site as being – from a water supply perspective – the ‘choicest’ half acre out of
the surrounding 12,000. 680 Furthermore, in 1989 the City had advised the NRC that it had
more than $1 million invested in the Porotī bores and headworks. 681
In September 2003 the negotiations for the sale of the bores site remained ongoing. Ian
Thompson insisted on a six-month lease of the property first so that due diligence could be
carried out, such as formally transferring the point of take in Nathan’s water consent (which
was on the former property of Smith and Abbott rather than the WDC’s bores site) and ‘town
planning confirmation that reactivating the pumping station would be existing use right’.
Zodiac had, therefore, ‘shortened the lease timeframe from up to 5 years to the shortest time
our project can accommodate’. 682 The following month Paul Thompson wrote to Phillipa
Campbell, the WDC Consents Manager, asking for confirmation that the bores site could
indeed be used for water extraction. He explained that Zodiac needed this information before
it could enter the lease. 683
The WDC’s Works and Services Committee considered the disposal of the bores site at its
meeting on 24 September. It agreed that Zodiac be offered a six-month lease with an option

676

Ian Thompson to C Christie, Chairman, Works & Services Committee, WDC, 21 May 2003. WDC file
06597-GE
677
Ian Thompson to Reuben Chapple, WDC, 12 June 2003; Reuben Chapple, Property Officer – Legalisation,
WDC, to Ian Thompson, 27 June 2003. WDC file 06597-GE
678
Paul Thompson to Reuben Chapple, WDC, 15 July 2003; Reuben Chapple, Property Officer – Legalisation,
WDC, to Paul Thompson, 6 August 2003. WDC file 06597-GE
679
Valuation report by DTZ New Zealand, 5 June 2003. WDC file 06597-GE. The basis on which the
improvements were valued is not clear. For example, it was suggested that the pump shed ‘could be converted to
alternative uses’. The bores themselves were valued at $45,000, but it can be assumed that they would have
considerably greater value to anyone wishing to use them commercially.
680
‘Poroti Water Supply: Senior Executive Engineer’s (Utilities) Report’, 4 September 1980. NRC file 2959 vol
1
681
‘Submission in support of renewal of Poroti water rights’, 16 May 1989, attachment to J B Smith,
Waterworks Engineer, City, to Secretary, NRC, 30 May 1989. NRC file 4607/4608 vol 1
682
Ian Thompson to Simon Weston, WDC, 11 September 2003. WDC file 06597-GE
683
Paul Thompson to Phillipa Campbell, Consents Manager, WDC, 21 October 2003. WDC file 06597-GE

166

for six more months and a right to purchase. 684 A lease document was drawn up and
forwarded to Thompson on 17 December 2003. 685 In February 2004 Chapple conveyed to
Thompson the views of Katie Martin of the WDC’s Environmental Services Division. She
advised that the use right under the RMA to take water from the bores had expired but
considered that ‘Zodiac Holdings Limited can do what it wants under the District Plan
without a consent’ if, first, the proposed activity was at least 100 m away from a dwelling
and, secondly, ‘the proposed activity complies in respect of noise etc’. 686 Thompson
considered this advice ‘suffices to evidence our ability to re-start water extraction as per
“business use” in the lease document’, which was ‘of course … fundamental to the lease and
purchase option.’ He therefore signed the lease agreement and altered the commencement
date to 8 March 2004, the day upon which he intended to visit Whāngārei and take
possession. 687
In September 2004 Zodiac wrote to the WDC giving notice of its intention to exercise its
option to purchase the bores site. 688 It now owned ‘the choicest section in this area’, complete
with bores and pumping equipment. Then, in December 2004, the WDC approved Zodiac
making ‘an internal boundary adjustment incorporating the boresite land’. 689
In the midst of the negotiations over the lease of the bores site, Thompson applied on 21 May
2003 – under section 125 of the RMA – to WDC resource consents staff for a 36-month
extension to the timeframe for constructing the bottling plant. 690 This was due to expire on 7
June 2003. The matter was dealt with expeditiously by WDC staff, who concluded that effort
had been made to give effect to the consent conditions and granting the extension would have
no adverse effects on other parties. The extension was signed off by Graeme Broughton as
land use commissioner on 29 May 2003. 691
The trustees also made contact with the WDC while the negotiations were nearing
completion to request consultation concerning ‘the new commissioning of bores at Poroti’.
New secretary Tepora Nehua said that the trustees had been ‘assured of being consulted on
all matters pertaining to the waterways in Poroti’, but had not been approached by the WDC
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about the latest developments. 692 Andrew Venmore, the new Water Services Manager,
advised Nehua that he understood that the WDC had agreed to lease the bores site to Zodiac.
He proposed a meeting with the trustees. 693 It is not known when and if this meeting took
place. The trustees may well have raised at it the issue of why they had not been informed
about the lease earlier, given their previous interest in acquiring the bores site and their
known opposition to any abstraction from bores above the springs. Of course Nathan already
held a consent to take water from a bore above the springhead (that is, one that would be sunk
on the Smith-Abbott property), but the WDC were now making the abstraction of water from
the aquifer considerably easier.

4.5 The ‘marriage’ of the land-use and water consents
While it continued to pursue acquisition of the bores site, Zodiac was also taking steps to
ensure its access to a supply of springwater. As noted, Ian Thompson advised the WDC in
March 2003 that his intention was to ‘marry’ the water right to Zodiac’s ownership of and
land use consent over lot 2. In September 2002 he had written to the NRC and explained that
Zodiac now owned the land referred to in Nathan’s consent. He made clear that ‘Mr Nathan
has no shareholding in Zodiac Holdings Ltd’, but advised that ‘discussions aimed at
“marrying” the water right and the land are taking place between Mr Nathan and the
undersigned’. 694
In October 2002 Nathan’s account with the NRC for the processing of his consent application
remained unpaid, and Bowden offered to pay the $4,169.31 off at the rate of $1,000 per
month. 695 Presumably he was motivated by his undeclared business partnership with Nathan.
But by May 2003 the bill had still not been paid. On 8 May 2003 Thompson wrote to NRC
Consents Manager Dave Roke and advised that ‘agreement as to “marrying” the water right
and the land was reached with Mr Nathan in late 2002’. He undertook to pay the $4,169.31 to
the NRC if he could be assured that the NRC would then formally issue Nathan with his
consent’. 696 As he explained in a subsequent letter of 11 June 2003, having the consent
formally issued was ‘essential for credibility in dealing with third party prospects overseas’.
He noted that Zodiac had also successfully applied to the WDC for an extension to the expiry
date of their consent to use lot 2 until June 2006. 697
On 5 June 2003 Thompson sent Nathan a set of numbered points on ‘Joint Venture
Arrangements’. This explained Thompson’s ideas on how the ‘marriage’ would work. He
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proposed ‘a 50/50 joint venture structure that controls the water and the land’, noting that
‘Legally binding arrangements are essential if we are to negotiate with credibility with export
prospects.’ He described how Zodiac would lend funds to the joint venture to enable it to
operate, beginning with it paying the $4,169.31 owed by Nathan to the NRC. Nathan would
then register a transfer of 50 per cent of his interest in the consent to the joint venture. The
joint venture would also have a ground lease over the site of the planned bottling plant. Thus,
with ‘control of both water and land’, the joint venture would have credibility in the eyes of
‘serious prospects such as Fiji Water’. 698
The joint venture would need ‘a legally effective “firewall”, Thompson continued, so that the
J/V cannot in practice be directly or indirectly influenced by third parties’. If the joint venture
were terminated these arrangements would be unwound. The water consent would be
transferred back to Nathan as long as he repaid the $4,169.31. Each party would have an
‘unfettered right’ to withdraw from the joint venture, with six months’ notice. 699 Thompson
wrote again, on 8 June. He proposed that each party sell water to the joint venture at $25 per
cubic metre, that either party have the option to sell part of its water elsewhere, and that a
joint bank account be established. 700
On 12 June Thompson wrote again to Nathan, this time care of Roko Urlich, a conveyancing
lawyer who appears to have been advising Nathan at the time (Urlich was also a trustee of
Nathan’s family trust). He asked Nathan to counter-sign the letter and thus confirm the
substance of the agreement reached with Nathan in Whāngārei the previous day. This had
been a ‘verbal acceptance of the various matters covered in my notes dated 5th and 8th June
sent to you for discussion with a view to reaching agreement’. In particular, Thompson also
emphasised
your assurances that you can and will ensure that we do not encounter problems arising from
Maori people with ancestry connections with Poroti Springs. 701

This was a revealing statement, and suggests that Nathan sold himself to Zodiac as someone
who would mollify the local Māori opposition to the water bottling project. It also suggests
that, aside from his existing water right, Zodiac regarded Nathan as valuable to the project in
this regard. Nathan signed the letter, his signature witnessed by Urlich.
Thompson subsequently met with Roke and handed the NRC a cheque to settle Nathan’s
account, as well as an additional $33.75 to pay for the transfer of a 50 per cent stake in
Nathan’s consent to Zodiac. He explained that Nathan had now signed a transfer form to this
effect. 702 As he told Roke, ‘this consent is being “married” with land owned by Zodiac
Holdings Ltd, being land specified as the point of take. Mr Nathan and Zodiac will each have
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equal 50% entitlements under a joint venture arrangement.’ 703 This transfer was permitted by
section 136 (2) of the RMA, which provides that ‘A holder of a water permit granted other
than for damming or diverting water may transfer the whole or any part of the holder’s
interest in the permit (a) to any owner or occupier of the site in respect of which the permit is
granted’.
At his meeting with Thompson, Roke told him that, under section 125 of the RMA, consent
4611 would lapse if not exercised by June 2004 (that is, two years after Judge Newhook’s
decision on the appeals of 17 June 2002). Thompson therefore wrote again to Roke on 20
June setting out why this deadline should be extended by five years. As Thompson told Roke,
securing a viable project (i.e. exporting a substantial volume of Poroti water on satisfactory
contract terms) involves grappling with a number of factors, some of which are beyond our
control. The Nathan/Zodiac joint venture arrangement is for a period of 7 years from 20 June
2003. This recognises the reality that a lengthy time period may well be required to achieve
the desired outcome.
We can advise that we are currently seeking to commence evaluation with a substantial and
established export prospect of the commercial potential of the Poroti Springs bottled water. 704

After speaking with Roke on the phone, Thompson wrote again, on 25 June. He now sought
the non-expiry of the consent throughout its entire term, until June 2010. 705 Robert Lieffering
assessed the application and recommended that a new condition be inserted into the consent
stating ‘This consent shall not lapse until its expiry.’ 706 This was agreed and a new consent –
that also incorporated the part-transfer of Nathan’s water right to Zodiac – was signed by
Roke and issued on 1 July 2003. 707 These changes were non-notified.

4.6 Zodiac’s intention to seek a new consent for a longer term
By September 2003, however, Thompson had become convinced that the expiry of the
consent term in June 2010 was too short a time period ‘to justify the substantial expenditure
for a bottling plant etc’. He had spoken with Weston, who he claimed was also interested in
securing a longer-term consent for the WDC. Thompson intended to speak to the MWCL and
see about making a joint application for new 25-year consents for the three consent holders
from June 2010. 708 On 6 November, Thompson advised Weston that he was about to lodge an
application for ‘20 years time extension’, and sought ‘“no objection” support from W.D.C.’
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He reasoned that, if Zodiac were awarded such a term, ‘this should be helpful to W.D.C. and
Maungatapere Water as holders of consents for 95% of the “available resource”’. 709
The following day Thompson submitted a ‘pro forma’ application to the NRC for ‘a time
extension of Consent 4611 beyond its present expiry date 30 June 2010’. As he put it in this
application,
The commercial reality underlying this application is nothing more nor less than the prudent
investor requirement for adequate commercial certainty of water supply.
Without adequate certainty the very substantial investment needed to establish a bottled water
brand and distribution channels in overseas markets, together with the capital cost of a
modern bottling plant at Poroti, cannot be justified. 710

He advised Lieffering on 6 December 2003 that the formal application would be made
shortly, and that the applicant for Zodiac’s 50 per cent share in 4611 would be New Zealand
Spring Water Limited (NZSWL), who would be represented by Paul Thompson. Zodiac
would also support the application ‘for a matching new consent by the nominee of Mr R.
Nathan’. 711 In subsequent correspondence Ian Thompson explained that the name ‘New
Zealand Spring Water Limited’ had been obtained in November for ‘future project
marketing’. 712 As it transpired, however, a substitute application was lodged the following
year in the name of Zodiac and Nathan (see below). 713

4.7 Monitoring of the 2002 consents
Before proceeding to describe the course of Zodiac and Nathan’s application for a new
consent for a longer term, it is necessary to briefly restate the monitoring requirements of the
three water consents granted in 2002. In sum, the flow had to be recorded by the WDC each
Monday just upstream of its intake, with this measurement determining the extent of the
‘available resource’. The WDC also had to measure (or calculate) the mean daily flow below
its intake, and the NRC had to install a device to measure dissolved oxygen levels in the
Waipao Stream at the recording site on Draffin Road. Waimarie Marae was to be sent the
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details of the Monday measurements and residual flow calculations directly. The three
consent holders had to prepare and submit a catchment rehabilitation plan by 30 November
2002, and pay $2,000 annually for the priority activities identified in that plan. The WDC and
MWCL had, within 18 months, to prepare water supply management plans for the
consideration of the NRC, and all three consent holders had to commission and fund a study
of the impact on reduced flows on dissolved oxygen levels in the Waipao Stream over the
first three years of the exercise of the consents. This study required the input of Norris, the
trustees, and Waimarie Marae. In May 2004 the NRC was to undertake a review, under
section 128 of the RMA, of the consent conditions. 714
In July 2003 Mark Poynter produced, on behalf of the WDC, a document outlining
‘preliminary considerations’ for the catchment rehabilitation plan. He put it that the task of
undertaking a ‘comprehensive strategy for catchment wide rehabilitation’ was well beyond
the resources of the three consent holders, and any attempt at one would require the NRC to
play a key role itself and indeed the wider community to become actively involved. Poynter
therefore suggested that the scope of the required plan be ‘relatively focused and quite
restricted’. Options for this included rehabilitation activities being restricted to a specific
area, a focus on improving ‘poorly performing dairy shed discharges’, or even the money the
consent holders were required to contribute being ‘accumulated’ until the NRC was in a
position to direct rehabilitation work. 715
A meeting to discuss the rehabilitation plan was held in Whāngārei on 24 September 2003
and attended by the NRC, consent holders, Poynter, and representatives of the trustees and
Waimarie Marae. Poynter spoke to his preliminary ideas and the NRC outlined the input it
would make. The outcome of this gathering was principally a commitment that more
information should be gathered. Simon Weston of the WDC pointed to the need for a formal
extension to the timeframe for producing the plan, which had been meant to be submitted by
November the previous year. 716 The following month the NRC granted – as it was permitted
to do by section 37A(1) of the RMA – a three-year extension to the deadline for the plan’s
submission, until 30 November 2005. 717
The record of this meeting made by the NRC includes the unattributed comment that
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Each consent holder is required to contribute $2000 per year to implement the activities
outlined in the plan. The annual contribution for consent 4611 will commence when the
consent is exercised. 718

It is not clear what basis existed for this remark about 4611, as the consent contained no
exemption from the $2,000 fee in the event of the water take not becoming active. In March
2004 the MWCL made this very point, and queried why the holders of 4611 had ‘not been
levied the same sum as we believe they should be contributing in the same manner as
ourselves and the District Council’. 719 This may well have served as a prompt to the NRC,
because on 24 May 2004 it sent Zodiac and Nathan an invoice for $4,500, being the annual
catchment rehabilitation plan contribution for the years 2002/2003 and 2003/2004, plus
GST. 720 Ian Thompson objected, arguing that this was ‘a reversal of previous NRC decision
of not invoicing under Consent 4611’. As he put it, there was no immediate prospect of the
consent being activated, as it was planned to replace it shortly with a new, longer term
consent. He explained that ‘we do not believe that the position is different to what would
apply if this consent had already been surrendered (There is analogy of no liability for
taxation unless there is income)’, and accordingly asked that the NRC instead issue a
credit. 721
In a written reply to Thompson, NRC Groundwater Monitoring Officer George Skuse
reiterated the condition of consent 4611 requiring the payment. However, he then added
‘Further to our telephone conversation on 1 July 2004, I would like to confirm that the
Northland Regional Council will not pursue this payment, and a credit note will be issued to
you.’ 722 This was an unsatisfactory outcome as far as the MWCL was concerned, and it wrote
further letters about what it regarded as the unfairness of the situation and indeed the NRC’s
failure to comply with the resource consents approved by the Environment Court in 2002. 723
Despite being excused the payment, Zodiac and Nathan continued to receive requests to
contribute in subsequent years. In June 2005, for example, they received a further invoice for
$2,250, on which Thompson wrote ‘Please reverse this invoice – no water is being
abstracted’. 724 In June 2006 Zodiac and Nathan again received an invoice for the same
amount, with Thompson making the same response. This time Roke added a note to say that
‘This invoice should never have been raised or sent – the consent holder is correct.’ 725 In
May 2007 another invoice was sent to Zodiac and Nathan, this time for $641.25 for various
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costs including monitoring costs and meeting attendance. Thompson queried this, arguing
that ‘We do not believe that, when there is no activity to monitor, there really is any basis for
seeking to levy Zodiac.’ He pointed to Roke’s decision not to seek the $2,000 payment per
year under the consent conditions, and suggested that the same reasoning should apply. 726
Then, on 11 June 2007, Zodiac and Nathan were again sent the annual invoice for $2,250.
Thompson sent it straight back with the message ‘This invoice is incorrect. No water has
been taken. As in previous years, this invoice should be reversed.’ He proposed that the NRC
check in future that water had in fact been taken before sending another invoice. 727
Osbaldiston replied that it was entirely appropriate to issue the invoice, and the consent
holder was simply able to explain why a waiver of payment should occur. 728 On 2 August
2007, however, Zodiac and Nathan were sent a reminder to pay the now overdue $641.25 for
monitoring costs. 729 Thompson appears to have lost patience at this point. He replied asking
that the charge be reversed and stressed that ‘We always pay on time.’ 730 The upshot was that
Zodiac was excused all but the minimum administration fee of $76.50. 731
In sum, therefore, the minimum flow requirements set by Mark Farmsworth in 2002 had been
relaxed through mutual agreement between the NRC and the consent holders. A rehabilitation
plan was in part to compensate for this, but Poynter’s assessment downplayed what could be
achieved. Furthermore, the NRC decided not to impose the annual fee for restoration
activities on Zodiac while it was not drawing any water. The environmental restoration
anticipated in 2002, therefore, had been somewhat scaled back. The nature of the eventual
rehabilitation plan and the success of the rehabilitation activities are returned to below.

4.8 The application for a long-term consent
The NZSWL application for a new consent for a 20-year term was made on 9 December
2003. In a covering ‘rationale’ Paul Thompson stressed the need for ‘long term security of
water supply’ and contended that no new environmental issues arose. He noted that section
123 of the RMA provided for an upper limit of 35 years for such a consent on the basis, as
the Ministry for the Environment had put it, that this period ‘reflects the economic life of
many development proposals and the capital infrastructure associated with them’. NZSWL
intended to begin exporting bottled water in 2007 and thus the 20-year term sought would
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provide water supply security of 23 years, ‘well within the period allowed by RMA’. Paul
Thompson recognised the existence of the other Porotī water take consents but felt that
NZSWL’s ‘could properly be dealt with under RMA as a stand-alone matter’. 732
The Assessment of Environmental Effects (AEE) attached to NZSWL’s application was an
‘interim’ one only, as more information on water takes was awaited and consultation was
‘ongoing’. It appeared in any event to assume that the information placed before the NRC and
Environment Court from 2000 to 2002 was sufficient evidence that there would be no adverse
effect on the environment. 733 In his covering letter, Paul Thompson submitted that ‘our
application is essentially straight forward. We believe that this entails minimal impact on the
environment, with little if any, scope for valid objections.’ 734 On 17 December 2003,
however, Lieffering at the NRC wrote to NZSWL and advised that a complete AEE was
required before the application could be assessed, as well as detailed information about whom
had been consulted and the outcomes of those discussions. 735
A reply to this letter did not come until March 2004. Paul Thompson advised Lieffering that
Mark Poynter had been engaged to work on NZSWL’s AEE. He also thanked Lieffering for
drawing his attention to a water bottling consent awarded by the NRC at Kaiwaka in 2000 for
a 30-year term. 736 This was the case of Finwal Farms Ltd, in which Roger Finn and Derek
Waller had sought a 30-year consent to extract water up to 240 m³ per day from the
Pukekaroro Stream for bottling for export. Finn and Waller had written in their application
that
The volumes of the proposed water take will have next to no effect on the Pukekaroro Stream
and is below the margin of error of flow measuring device. We will only take the actual
volume that is required by the market[.] 737

Ian Thompson forwarded Nathan the consent order (which awarded Finn and Waller up to
120 m³ per day for 30 years) and application in December 2003, calling it a ‘Very useful
precedent’ and pointing to the words ‘next to no effect’ and ‘below the margin of error’. As
he told Nathan,
How best and when to use this is the question.
My thinking is that our best argument is the quantity not being ‘more than minor’ in fact
being not measurable as to environmental impact.738
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It should be noted that, in anticipation of obtaining a new consent, the joint holders of consent
4611 made an internal agreement at this point on how they would co-operate on the
application. This agreement, which was signed by Nathan and Ian Thompson on 25 March
2004, recorded that Zodiac had ‘funded 100% of costs incurred in the project to date but is
unwilling to commit substantial further resource under the existing consent with an
inadequate period of water supply security’. A new long-term consent was agreed to be
essential and
To this end, Zodiac nominated New Zealand Spring Water Ltd (‘NZSWL’) as new consent
applicant. Application lodged by NZSWL in December 2003 for 50% of new consent. RN
[Nathan] nominated International Water Investments (NZ) Ltd to join in the application by
NZSWL (‘IWIL’). Accordingly anticipated joint venture arrangements between RN and
Zodiac for the period to June 2010 are now superceded [sic]. 739

The parties confirmed the foregoing recitals and formally agreed ‘to support 50/50
applications for new consent, also to surrender their existing consents on date of issue of new
consents to NZSWL and IWIL’. 740 International Water Investments was a company
incorporated by Nathan in June 2001 as the vehicle for him to pursue his commercial waterbottling ambitions. He was presumably receiving advice in this regard from Terry Archer, as
Thompson had apparently agreed to continue in partnership with Nathan ‘On the express
understanding that RJN would continue to accept and act on business advice from TA’. 741 In
any event, the contrast between the name ‘International Water Investments’ and the one
Nathan chose for his earlier vehicle (Te Waipao Development Trust) was striking, even if the
acronym of ‘International Water Investments’ was ‘IWI’.
On 9 August 2004 Ian Thompson informed Roke that the draft application to take Porotī
water prepared by Poynter had been distributed to all affected parties for comment. He added,
though, that ‘We simply cannot modify our proposal for 30 years because it is a pre-requisite
of a viable project.’ 742 This was the first mention by Zodiac of a 30-year term, which suggests
that it had felt emboldened after learning of the success of Finwal Farms’ application. One of
the parties who received Poynter’s draft was Waimarie Marae. Its lawyer, Katharine Taurau,
informed the NRC that
We have notified NZSWL that our client objects to the proposal as set out in the draft
application, and we await their proposals for consultation. The Applicant has responded by
way of noting that the application is straight forward and seeks clarification of our client’s
objections. 743
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She in turn asked the NRC what the current status of the NZSWL application was. 744 Roke
replied the information requested by Lieffering on 17 December 2003 was still awaited. 745
The new Zodiac-Nathan application for a resource consent was dated 21 October 2004 and
signed by Poynter, 746 who attached it to a supporting report authored by himself. In a separate
letter dated 20 October Thompson explained to Roke that ‘the application is for two separate
50% entitlements on the same consent terms and conditions’. 747 Poynter noted in his
supporting report that Nathan had previously been awarded between 2.6 and 5.2 per cent of
the available resource, and ‘the margin of error for monitoring of this resource is +/– 5%’. He
explained that the NZSWL application of December 2003 was now withdrawn, and replaced
by the new application by Zodiac and Nathan. The proposed take from Zodiac’s site would
have no adverse effects on nearby bores and, while it would reduce the flows at the
springhead itself, ‘the rate of taking is considered to be insignificant’. Poynter added that the
proposed take was also consistent with the NRC’s Regional Water and Soil Plan for
Northland (RWSPN), which required springflows to be sufficient (among other things) to
‘maintain the life supporting capacity of the surface water resource’ and ‘maintain any
associated or dependent values, such as amenity or recreational values’. 748
Despite the recent Zodiac purchase of the WDC bores site, the point of take remained the
former Smith-Abbott property – or, more specifically, ‘a bore on Pt Lot 14 DP 92731’.749
Despite this, Zodiac must by now have intended that the former WDC bores would be used,
as its acquisition entirely obviated the need to drill a new bore. It is not clear why Zodiac did
not specify that the bores site would be the point of take in its application. In any event, as
noted above, in December 2004 the WDC approved Zodiac making an internal boundary
adjustment. This appears to have split the Zodiac land into lot 1 DP 347658, the site of the
bottling plant, and lot 2 DP 347658, the former bores site and the course of the underground
water flow along the western edge of the Zodiac property (see figure 19 below).
Poynter then ran through the existing consent conditions, arguing that ‘These appear to apply
an unreasonable onus on the consent holder to participate and contribute on an equal footing
with the other two consent holders’, with the holders of 4611 expected to share equally in the
costs despite the WDC and MWCL being ‘much larger users of the water’. He then turned to
the crux of the matter, the 30-year consent sought (which, it can be seen, equated to a
additional five years compared to the 20-year term beyond the expiry of the current consent
sought in the NZSWL application the previous December). Poynter contended that the
previous award to Nathan showed that the NRC was ‘satisfied that this was an appropriate
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and sustainable use of the groundwater resource’. Secondly, ‘the fact that the appeals were
satisfied is evidence that other parties, and in particular iwi accepted the proposal,
incorporating social and economic benefits, in its final form and there were no outstanding
substantive issues’. 750
This last point bears some scrutiny. Neither Norris nor the trustees had been able to afford an
appeal, and the trustees dropped out as a section 271A party before the Environment Court
proceeded to hearing in order to avoid incurring unmanageable costs. It seems a stretch to
suggest that they ‘accepted the proposal’. Norris had clearly been steadfast in asserting that
the residual flow requirements decided upon by the NRC hearings commissioner in
November 2000 should be maintained. For its part, Waimarie Marae remained involved and
won some minor recognition; it perhaps reasoned that this was sufficient ground to sign the
consent order in May 2002. In any event, the slim resources available to the Māori opponents
did not permit much scope for challenging the applications in 2000 or the appeals in 2002.
Poynter then reasoned that the NRC and other parties must have realised that it was entirely
impractical to expect a water-bottling business to complete its work within the timeframe of
the eight-year consent granted in 2002. As he explained,
if the Consent Holder initiated the development of the commercial activity within the initial
eight year term, then an application for renewal consent was inevitable. In this circumstance,
it is not really conceivable that a further consent would not be granted given the significant
capital outlayed [sic], the attendant financial risk and the acknowledged minor effects of the
activity. The reality of course is that there is something of a ‘chicken and egg situation’ in that
the capital costs and risks are too great to proceed without a long term security of supply. 751

Poynter also referred to the Ministry for the Environment’s published view on it being
appropriate for consent holders to have ‘as much security of term as is consistent with
sustainable management’, 752 as well as the Kaiwaka precedent involving Finwal Farms. He
concluded ‘with confidence that the activity will have no more than minor effects and a 30
year term is both necessary and appropriate’. 753
In terms of consultation, Poynter noted that the WDC had expressed no opposition. For its
part, the MWCL had advised that it still needed to formalise an agreement with Nathan
whereby he would compensate it for any losses arising from his priority take. As for the
former section 271A and 274 parties, Norris had stated her opposition and ‘indicated she saw
little opportunity for negotiation’; the trustees had not responded; and Waimarie Marae had

750

Report in support of Zodiac Holdings-Nathan application for resource consent, Mark Poynter, 20 October
2004. NRC file 4611 vol 3
751
Report in support of Zodiac Holdings-Nathan application for resource consent, Mark Poynter, 20 October
2004. NRC file 4611 vol 3
752
From the 2000 Ministry for the Environment publication ‘Resource Consent Duration and Reviews: A study
of regional council and unitary authority practice under the Resource Management Act 1991’
753
Report in support of Zodiac Holdings-Nathan application for resource consent, Mark Poynter, 20 October
2004. NRC file 4611 vol 3

178

indicated that it expected to be consulted but had not responded to a subsequent query as to
the ‘issues that might form the basis of consultation’. Poynter thought this follow-up inquiry
was quite reasonable given the ‘simple’ application and the fact that ‘Waimarie Marae and
Watitiri Reserve Trusts [sic] signed the Environment Court Consent Order to the original
consent relatively recently’. 754
Poynter did not mention that Waimarie Marae had expressed opposition to the application,
but – as noted above – counsel for the marae had already advised the NRC that it had done
so. Perhaps Poynter overlooked this aspect of Waimarie’s response. He was also mistaken in
his assertion that the trustees had signed the consent order in May 2002. By that stage, of
course, the trustees had withdrawn from proceedings.
On 8 November 2004 the NRC advised Zodiac and Nathan that the application would
probably be processed on a limited notification basis, 755 and on 30 November a letter to that
effect (which invited submissions) was distributed to the WDC, the MWCL, the trustees,
Waimarie Marae, Maungarongo Marae, the Grayson Berridge Family Trust, and M A and D
M James. 756 Norris was sent the same letter on 9 December 2004. 757
In the meantime Ian Thompson was becoming frustrated with the MWCL. As he told Roke
on 19 November, ‘after a year of consultation with MWC, we cannot obtain a letter advising
either “no objections” or stating specific environmental effects considered to be
significant’. 758 More generally, Thompson told Roke separately that ‘We have exhausted
reasonable obligations to consult.’ He advised that Zodiac had ‘now purchased WDC boresite
land and want to get on with marketing’. 759

4.9 Submissions on the application
Six submissions were received on the Zodiac-Nathan application for a new 30-year consent.
Des Quinn on behalf of the MWCL opposed any extension of term that was not also available
to the MWCL and the WDC. If it were, the MWCL would support the application. Quinn
disputed the claim, however, that the Zodiac-Nathan consent somehow stood apart from the
WDC and MWCL consents because of the 500 m³ priority take. According to Quinn, ‘This
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consent is integrated with ours and the District Council and that is the reason why all three
consents were heard together and it is not acceptable to treat them separately now.’ Quinn
also repeated his objection to the consent holder not having paid the annual $2,000 fee,
arguing that this payment was not ‘conditional on use but was a condition of the consent
being granted’. 760
The trustees’ submission was signed by Taipari Munro in his capacity as chairman. The
trustees expressed opposition to the application on the basis, in part, of a lack of proper
consultation. As Munro put it,
The Trust has not been formally introduced to the current consent holders, Zodiac Holdings
Ltd and Mr. R. Nathan by means of ‘face to face’ consultation according to tangata whenua
protocol. Consequently, not having had the appropriate discussion means the Trust has no
clear distinction of the intent or purpose that the new consent holders have as if they are any
different to those of the original consent holders.
The Trust does not agree to extend the term to 30 years and requests ‘face to face’
consultation with Zodiac Holdings and Mr. R. Nathan.
The Trust disagrees with the Assessment of Effects and claims neither the consent holders or
Northland Regional Council have given valued consideration to the cultural and spiritual lores
and values of the tangata whenua.761

Norris also objected. She began by noting the non-notification of the transfer of the consent
to Zodiac. She contended that the 30-year term was ‘an unreasonable request’ and nothing in
the Poynter report had shown why a consent of such duration should be granted. Like the
trustees, she argued that
Consultation regarding this entire application has been limited, and in my opinion is an
avoidance tactic on the applicants[’] behalf. I don’t even know who Zodiac Holdings ‘are’,
how many people etc are involved[.] 762

A submission for Waimarie Marae was lodged by their counsel, Katharine Taurau. She made
clear that Waimarie Marae opposed the application ‘in its entirety’, and not just the soughtafter consent duration. This was a clear contrast with the statements made by Toma Arama on
behalf of Waimarie in 2000, which had appeared to support the water-bottling proposal
because of Nathan’s role and his efforts to consult. Now, like the trustees and Norris,
Waimarie Marae also argued that there had been no consultation. As Taurau put it, ‘The
applicant has provided information to Waimarie Marae but has not carried out any
consultation with Waimarie Marae, despite being invited to do so.’ She added that the
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proposal was contrary to both the provisions of the RWSPN as well as ‘to sound resource
management practice in terms of Part II, sections 5, 6(e), 7(a) and 8 of the Resource
Management Act 1991’. The applicants had also sought to ‘remove mechanisms in the
existing consent that provide for some recognition of the interests of the Tangata Whenua’,
which was presumably a reference to the rather limited acknowledgement of Waimarie Marae
in the June 2002 consent order. 763
The application was also opposed by Grayson Berridge, a nearby landowner, who said he
knew nothing of the proposal and had ‘been shown no proof or evidence this will have any
effects on me my property or the environment’. 764 By contrast, the WDC gave Zodiac and
Nathan its full support. Venmore made a submission explaining that the WDC ‘supports the
use of longer terms of consent for activities where significant capital investment has or will
be required’. Unlike the MWCL, he did not raise the need for the WDC’s consent to be
similarly extended. 765
After the submissions were forwarded to Zodiac and Nathan, 766 Ian Thompson sought out
Dave Roke’s advice on the issue of consultation. As he put it,
Could you please assist with some timely wisdom and guidance re Maoris[’] submissions.
Given opposition by Waimarie Marae (in its entirety – see attached) and other Maori
submitters there seems to be little prospect of consultation yielding practical progress.
We do not want to be accused of failing to consult. Neither do we want to be drawn into
issues irrelevant to RMA or issues determined by Environment Court.767

Thompson noted that Poynter had advised that a pre-hearing meeting ‘controlled by NRC’
would be the best way forward. He also pointed to Waimarie Marae’s assertions that the
bores site was culturally significant and that the proposal was contrary to both the RMA and
planning documents, and asked Roke ‘Given the Environment Court determinations I would
assume that we are not obliged to consult on these three matters??’ 768
Since Thompson followed up by phone, Roke’s response is not recorded (there was no
apparent NRC practice of making and filing notes of such conversations). A few days later,
however, Thompson did tell NRC Groundwater Management Officer Susie Osbaldiston that,
after speaking to Roke, Zodiac confirmed their request ‘for assistance by way of a pre-
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hearing meeting with the two Maori submitters under NRC auspices’. 769 Thompson wrote to
Norris, the trustees, and Waimarie Marae that same day to suggest that consultation be
conducted at such a meeting. 770 He also told Roke that he hoped ‘to satisfy all reasonable
consultation matters in order to promote future goodwill’, and asked Roke to ‘keep an eye on
this process, with the benefit of your long term knowledge of Poroti’. 771
Poynter was assigned to respond directly to the points raised by the Māori submitters. To
Norris he remarked, first, that the consent transfer was a simple process under sections 136
(2) (a) and (3) of the RMA and not something the NRC even had any discretion to notify. He
then commented that the rationale for her objection to the 30-year term was unclear, asking
‘Is there a lesser term you feel would be appropriate?’. He added that Zodiac still wished to
consult her, and would do so at the pre-hearing meeting. 772 Poynter sent a similar letter to
Taurau, asking for further information on just where the recognition of tāngata whenua was
being removed. 773 Poynter’s letter to the trustees was again similar. In this he also remarked –
in response to the trustees’ comments about a lack of regard to Māori protocol over
consultation – that ‘We would respectfully note that the co applicant (Mr Nathan and his
family) is Tangata Whenua.’ Likewise, Poynter added that consideration was already ‘given
at great length to cultural concerns in the original application, the culmination of which was
the signing of the Environment Court order by all parties’. 774
Poynter thus repeated his incorrect assertion that the trustees had co-signed the consent order.
His comment about the Environment Court process of course ignored the lack of a formal
Māori appeal and the withdrawal of both Norris and the trustees as section 271A parties. It
also arguably – like Planet Blue in 2000 – assumed that any process carried out under the
terms of the RMA could deal at ‘great length’ with cultural concerns, or indeed that the
Environment Court had the cultural competence to do so. The relevance of Poynter’s mention
of Nathan’s tangata whenua status is also difficult to accept. Up to this point, Nathan’s name
had been notable by its absence from the Zodiac correspondence over the application, and
there is no suggestion that he had met in person with the trustees or Waimarie Marae. While
the application was sometimes referred to as being from both Zodiac and Nathan, it was
clearly driven by the former.
Both Poynter and Thompson also wrote around this time to the MWCL. Poynter pointed out
that, if the MWCL wanted the term of its consent similarly extended, it would need to make
an application itself. He also doubted that there would be any conflict between Zodiac and
MWCL, since the latter pumped most of its water at night to take advantage of cheaper power
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rates. By contrast, Zodiac would be ‘limited to a daytime take of a small volume of water’.775
Thompson sought the MWCL’s confirmation that Zodiac’s application could be considered
‘a stand-alone matter’; if not he suggested a separate formal pre-hearing meeting. 776 The
MWCL was not interested in this step, however, and Thompson thus sought urgent
confirmation from the WDC and NRC that there was no ‘tripartite Poroti legal agreement’
over water rights beyond the Environment Court consent order. 777
Roke confirmed in response that, while the three applications had been considered together
and regarded as inter-related by the Environment Court, they were technically distinct as far
as the RMA was concerned. Any dispute arising from a separate obligation between the
parties would be a civil matter. However, Roke added that consent 4611 would, if granted,
almost certainly be subject to a review under section 128 of the RMA at the expiration of
consents 4607 and 2960, if their renewal was sought at the time. 778 Thompson was
presumably concerned by this news. He wrote back to Roke noting that he would take further
advice from Poynter on the subject of a future review, remarking that potential investors
would look for evidence of ‘long term security of water supply’ and that ‘the commercial prerequisite of our Poroti project is for maximum certainty’. 779

4.10 Pre-hearing meeting, March 2005
The pre-hearing meeting between Zodiac, the NRC, and the Māori submitters was scheduled
for 3 March 2005. In advance of it, consultant Michael Larcombe prepared a review for the
NRC of the application. In it he noted that there was no regulation of the amounts each of the
three consent holders could take at any one point during the day, thus potentially resulting in
‘undesirable variation in flow, or reduction to the continuation flow for part of the day when
such reduction would not be necessary if the required volumes were taken over longer
periods’. Larcombe noted that Poynter’s report in support of the application made extensive
use of Lieffering’s 2000 staff report to the NRC hearing, although Poynter did ‘not comment
on potential adverse effects on the cultural and spiritual values of tangata whenua which were
identified in the Staff Report, or the recommendation for a higher residual flow from Poroti
Springs of 141L/s made in the Staff Report’. Larcombe assumed that Poynter had taken the
position that, if the NRC hearings commissioner and the Environment Court both granted
Nathan’s consent, ‘there was no need to further consider effects on tangata whenua, or the
recommendation for a higher residual flow from Poroti Springs’. While the new term was
considerably longer, Larcombe recognised that it was ‘unlikely that effects on cultural and
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spiritual values of tangata whenua could be deemed to be acceptable for 10 years and not
acceptable for 30 years’. 780
Larcombe then referred to the joint statement of evidence to the Environment Court by
Lieffering, Poynter, and Richardson. He said it was ‘of some concern’ that they had
recommended ‘an instantaneous daily minimum dissolved oxygen concentration of 3
milligrams per litre’, which he felt had been ‘recommended on a pragmatic basis’ but was
‘unlikely to comply with objective standards or guidelines for lowland streams’. Poynter’s
AEE was ‘reasonable’ in the context of the Environment Court’s decision, but Larcombe
believed that ‘submissions are likely to be made against the granting of the consent on the
grounds of adverse effects on cultural and spiritual values of tangata whenua unless any
outstanding issues can be resolved at pre-hearing meetings’. 781
It is notable that Larcombe did not specifically agree with Poynter’s perceived stance that the
past consideration of cultural effects meant there was no need for further consideration. He
appears to have regarded cultural and spiritual effects on tāngata whenua as remaining a live
issue, even if he doubted that a decision could be made that ten years was culturally
acceptable but 30 years was not. He also was clearly uneasy about the required minimum
dissolved oxygen concentration, and about the method of measurement. He thought that, if
NRC staff had concerns about dissolved oxygen levels then consent conditions ‘should not
specify an instantaneous daily minimum alone, but should include some other parameters
derived from the DO monitoring record’. Larcombe did consider the 30-year term applied
for, however, to appear ‘reasonable in terms of the commercial costs of establishing a water
bottling industry’. 782
The pre-hearing meeting was held in the Kaipara Room of the NRC’s Whāngārei offices.
Since the purpose of the meeting was specifically consultation with Māori submitters, it
seems that a suitable venue might alternatively have been Maungarongo Marae. It will be
recalled that, only a few years earlier, the trustees and Norris had considered that, ‘given the
issues being discussed … the [November 2000] Hearing should have been held at a more
appropriate venue, such as a marae’. Farnsworth had accepted the point and undertaken to
note it in future. 783 In the meantime, too, the NRC had finalised the RWSPN, which stated
that it would ‘provide for Maori tikanga and language at pre-hearing meetings and formal
hearings and to hold those meetings on marae where appropriate’. 784 In the circumstances the
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NRC’s apparent failure even to consider holding the pre-hearing meeting on a marae makes
these earlier undertakings seem hollow.
According to the notes made by Susie Osbaldiston, the meeting did at least open and close
with karakia. Ian Thompson then put forward Zodiac’s case, emphasising the need for longterm security of supply, the relatively small take involved (a ‘small drop in the bucket’), and
the intention to draw water during the daytime when the WDC and MWCL were not
pumping. Taurau said that Waimarie Marae was concerned that the study of environmental
effects had not yet been completed, the applicants had not carried out consultation, and that
they were seeking to remove conditions requiring monitoring. Norris considered that it was
not appropriate to consider the Zodiac application in isolation from the other two consents.
Taipari Munro explained the importance of the springs’ mauri and the role of the trustees as
kaitiaki. The submitters did not have ‘blanket’ opposition to the proposal, but needed more
discussion. It is not clear whether Nathan spoke, but Munro invited him to ‘come through the
door’ and consult with them. 785
On 7 March 2005 Ian Thompson summed up to Roke (with copies to Poynter and Nathan)
where Zodiac’s thinking had reached with regard to the Māori submitters. First, if they were
‘reasonable’ as to ‘the true environmental effects’ then Zodiac would ‘make financial
payments to a proper entity for the benefit of Maori and local Poroti interests’. Secondly, he
wanted the submitters to explain how a 30-year consent and a 10-year consent differed ‘if
there are no significant environmental effects’. On this issue the submitters should not
‘equivocate or avoid the point’. Thompson was adamant that the Zodiac-Nathan take would
have no measurable effects downstream and therefore should not be ‘tied in to
monitoring/review provisions’. He also denied that a 30-year consent could be successfully
used by the WDC or MWCL as a precedent. He wanted a consultation deadline that
‘generates real urgency’. If consultation could not be completed quickly he wanted a hearing
date fixed ‘to focus the minds of all concerned!’ 786
The following day Thompson wrote to Taurau and conveyed the gist of this. For example, he
asked Taurau for an explanation as to what environmental issues a 30-year consent would
raise. He also confirmed that ‘some financial payments based upon actual water takes’ could
be made, and that these ‘could well be of great benefit to the Poroti community’. However,
Zodiac would not enter into any arrangement for such payments if ‘submissions opposing 30
year consent term’ were ‘pursued “regardless” of the true environmental effects’. In other
words, Zodiac was undertaking to provide the community with ‘a long term cashflow’ if the
submitters did not make what Thompson considered to be unreasonable objections. 787
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Thompson also noted to Taurau that Nathan had recently held informal ‘informal’ meetings
with all three Māori submitters. 788 It is clear that Thompson – confronted with a heavier
obligation of consultation than he would have liked – was relying on Nathan to front this with
the trustees, Norris, and Waimarie Marae. On 13 March 2005 Nathan met with the trustees at
Maungarongo Marae. He appears to have brought with him a number of supporters, including
Wire (Wi Boy) Heta and several other members of the Heta and Nathan whānau. According
to Nathan’s own notes, Munro as chairman noted that the trustees concerns involved the 30year term, the lack of consultation, the ‘cultural aspects’, and the intentions of Nathan’s
business partners. Nathan recorded that the second and fourth of these issues ‘were struck off
by Taipari as not now being a issue/concern’, since consultation was in progress and the
trustees had met Thompson at the pre-hearing meeting. Nathan tabled a National Business
Review article about regulations faced by irrigators and an extract from the Ministry for the
Environment publication that discussed the propriety of 35-year consents for those
developing natural resources. Nathan thought these documents ‘will help trustees [relate] to
… 30 year plan/term’. 789
In terms of the ‘cultural aspects’, Nathan argued that these could be
answered in terms of:
(i) My R. J. Nathan[’]s status [as] a tangata whenua
(ii) Financial contribution, to help with the ‘cultural well being’ – environmentally –
educationally – economically 790

He also seemed to suggest that Porotī Māori would be able to exert direct influence on the
spending priorities of the community fund to be set up by Zodiac. He referred to the
establishment of a ‘new “governance body” to administer financial contribution’ on behalf of
‘all Maori interest groups’, with the ‘Kaupapa to be set by the people’ (emphasis in
original). 791
Thompson told Osbaldiston on 16 March 2005 that
Regarding consultations with Maori submitters we can advise that Richard Nathan is engaged
in ongoing meetings and dialogue. Yesterday Richard made a without prejudice offer of
financial contributions (based upon actual water takes). 792

Thompson was confident that, as a result of this consultation, the submitters would accept a
30-year consent term. He therefore asked that the NRC hearing date – which he had
previously requested for April – be pushed back to May. 793
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On 11 April Nathan held a separate meeting at Waimarie Marae with members of the Adams
whānau. At this he emphasised ‘my status as tangata whenua’ and indicated that he would
ensure any agreement included ‘Acknowledgement of our unique cultural and spiritual
attachment to Whatitiri and its waterways.’ He discussed the community fund, making clear
that it would be a ‘contribution’ from the consent holders and not the payment of ‘royalties’.
He recorded that Norris was interested in ‘money/benefits’ and that Munro and the other
trustees would ‘follow in behind Waimarie Marae legal counsel’. He concluded his meeting
notes by stating that
They all agree that they need to support Nathan position as he is all their best hope for a
visuable [sic] Maori presence in the project.794

The following day Thompson reported to Osbaldiston on consultation activities. This
included Poynter’s written responses to the three submissions, the 3 March pre-hearing
meeting, and ‘Richard Nathan … consulting for applicant but in his capacity as tangata
whenua’. With specific regard to the trustees, Thompson noted the 13 March meeting, 795 at
which Nathan had noted the Environment Court decision in the case of Bright Wood New
Zealand Vs Southland Regional Council. In this decision the court had held that an applicant
for a resource consent is ‘entitled to as much security of term as is consistent with sustainable
management’. Thompson understood from this meeting (which he appears to have been
confusing with the 11 April hui) that ‘Mr Munro is in principle willing to “follow” Waimarie
Marae’. 796
Nathan’s goal in all this appears to have been to make himself indispensable to both Zodiac
and the Māori community. That is, for Zodiac he represented great value as a member of the
tāngata whenua allied to their cause; for the community – as he suggested at both hui – he
provided insurance that their interests would be protected by one of their own within the
Zodiac camp (for example, financial benefits would flow to the Māori community via a trust,
the agenda of which the community itself would dictate). This was indeed the role earmarked
for him when the Zodiac-Nathan joint venture began in June 2003. It remained to be seen
how long Nathan could keep this balancing act going, however, especially as Zodiac grew in
confidence in their own dealings with Porotī Māori.
On 14 April 2005 Poynter submitted an ‘update’ to the previous AEE. In it he too stressed the
Bright Wood case, arguing that ‘a long term consent can be and should be seen as the “default
position” rather than the exception’. He also reiterated his earlier argument that monitoring
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responsibilities should not be attached to consent 4611, since the proposed take would have
no ‘measurable effect on flows’ or dissolved oxygen levels. 797

4.11 NRC staff report
The NRC staff report on the Zodiac-Nathan application was prepared by Osbaldiston. She
noted that the applicants wanted a new 30-year consent term for 4611 and the deletion – on
the grounds of the relative insignificance of their take – of the consent conditions concerning
monitoring, preparing a catchment rehabilitation plan, and contributing to a study on water
quality and fish life in the Waipao Stream. Osbaldiston noted that Lieffering had previously
produced a comprehensive staff report on Nathan’s 2000 water consent application, but she
suggested that ‘more information has since come to light regarding the cultural and spiritual
effects of the abstraction in the Poroti Springs area’. She considered that Lieffering’s
recommendation that Nathan not be awarded a resource consent was ‘based on the limited
information available at the time of preparing the report’. By contrast, she noted that the
hearings committee had found Nathan’s evidence ‘compelling’, and had awarded Nathan and
the other applicants their consents, subject to various conditions. She noted that, after
appeals, the Environment Court had subsequently issued a new consent order in June 2002. 798
Osbaldiston noted the need to consider relevant provisions of the RMA, including sections 5
(‘sustainable management’), 6 (‘the relationship of Maori and their culture and traditions with
their ancestral lands, water, sites, waahi tapu, and other taonga’), 7 (kaitiakitanga and other
matters), and 8 (the principles of the treaty). She also noted that environmental monitoring
had been occurring since Lieffering’s report in 2000, and this showed that the dissolved
oxygen concentrations in the Waipao Stream at Draffin Road generally ranged from 6 to 12
grams per m³. However, over the previous three years there had been good flows in the
stream and the dissolved oxygen levels had not been tested under drought conditions, and, at
the time of writing, the NRC was still awaiting a comprehensive report on fish numbers,
dissolved oxygen, and water flows. 799
Overall, Osbaldiston considered that the required residual flow of 50 litres per second
remained acceptable, notwithstanding the general policy requirement for ‘continuous “7 day”
1 in 5 year return period low flow’. The Porotī Springs and Waipao Stream could be
considered to fall within the exceptions permitted under section 9.5.8 of the RWSPN – that is,
‘where it can be demonstrated that adverse effects on aquatic ecosystems will not result’.
Moreover, the rate of groundwater to be taken would be ‘insignificant’. However,
Osbaldiston considered that the existing consent conditions should continue to apply,
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including both the monitoring requirements and the need to contribute to a Catchment
Rehabilitation Plan. 800
Osbaldiston then turned to considering the issue of Maori cultural and spiritual values. She
noted the relevant provisions of the RWSPN, which remained unchanged from those in the
RPRWSPN outlined by Lieffering (see chapter 3), as well – again – as sections 6 and 7 of the
RMA. She explained that the 3 March 2005 pre-hearing meeting had been held with the
Māori ‘in an attempt to clarify the issues raised’. While the submitters raised concerns, she
said, they had ‘indicated that they were not in blanket opposition to the application’. What
they sought was more consultation ‘to enable assessment of the effects of the application on
the cultural and spiritual values’. Osbaldiston then outlined the consultation that had
happened since 3 March, according to the applicant. This included the 13 March meeting
between Nathan and the trustees, a further meeting between them on 3 April, and meetings
between the applicant and Tamatekapua Law (representing Waimarie Marae) on 9 March and
6 April. Osbaldiston noted that, ‘At the time of preparing this report consultation appears to
be ongoing and no specific resolution has not [sic] as yet been reached on the issues and
concerns raised in the submissions’. 801
Despite this, Osbalidiston then made the following remarks:
it appears that no new spiritual and cultural issues or concerns have been raised relating to the
proposed extension of the consent to a 30 year term that has [sic] not previously been
considered by the Council’s Hearings Committee and the Environment Court in its decision
on the existing consents. 802

Given this ‘absence of any new information’, Osbaldiston considered that, so long as the
same consent conditions remained in place, granting a 30-year consent would be consistent
with section 6(e) of the RMA and the objectives of the RWSPN. She concluded that the NRC
and the applicant had met with the trustees, Norris, and representatives of Waimarie Marae
‘on a number of occasions’ and ‘through this consultation process, the responsibilities under
Section 8 of the Act have been met’. 803
Obsbaldiston’s logic, then, appears to have been as follows. Lieffering had found that
Nathan’s application for a consent should be declined on cultural grounds on the basis of the
‘limited information’ on the subject before him at the time. Since then ‘more information’
had ‘come to light’. By this she probably meant Nathan’s ‘compelling’ evidence put to
hearings commissioner Farnsworth. By contrast, with regard to the current application, no
‘new information’ about cultural effects had been raised. The Māori submitters had sought
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consultation, which was ongoing and had not led to any resolution, but was a sufficient
discharge of the obligation to consult (and the responsibility to take account of treaty
principles). Therefore, the consent should be granted.
What was lacking here was anything much in the way of detail or explanation. What exactly
was so deficient about the information available to Lieffering? Why was Nathan’s evidence –
if this indeed was what Osbaldiston was referring to – portrayed as ‘information’ and not
argument? What was the quality of the consultation that had been undertaken by the
applicant, beyond the fact that several meetings had been held? Had there been an attempt to
find common ground and reach consensus? Osbaldiston’s treatment of the issue seems not to
have been an actual assessment of the likely impact on cultural and spiritual values but rather
a kind of check list. It appears that, to her, Lieffering was wrong about cultural effects
because the hearings commissioner preferred the argument made by Nathan at the hearing;
since the submitters’ core argument (concerning the springs’ mauri) remained the same, the
hearings commissioner and Environment Court’s decisions could not be contradicted; and the
duty to consult over the current application had been discharged because meetings had been
held, even though this process had yielded no resolution.
Osbaldiston agreed with the applicants that it would be consistent with the decision in Bright
Wood for the award of a 30-year consent term. She noted that Larcombe had also concluded
in his independent review that a term of such length was appropriate. 804 By contrast,
Osbaldiston did not mention Larcombe’s apparent belief that the impact on Māori cultural
and spiritual values remained a live issue.
Osbaldiston’s report was circulated, along with other papers for the 10 May hearing, at the
end of April. Ian Thompson was concerned about her recommended provisions for regular or
one-off reviews of the consent conditions, telling her and Roke that ‘Offshore parties will
equate open-ended review provisions with material uncertainty and unacceptable risk to long
term security of supply.’ The ‘critical point’, as far as he was concerned, was ‘our legitimate
and critical need to have evidence (in the consent document as explicit text) [of] long term
water supply security being 500 M³/day first priority’. With respect to the review conditions
he then quoted from Gilbert and Sullivan’s 1885 comic opera, The Mikado: ‘My object all
sublime/I shall achieve in time/To make the punishment fit the crime/The punishment fit the
crime’. 805

4.12 Evidence presented to the NRC hearing, May 2005
The hearings committee, comprised of Farnsworth (as chairman) and fellow NRC councillor
Peter Jensen, presided over the hearing on 10 May 2005 at the NRC offices. Once again,
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therefore, Farnsworth’s undertaking to Norris and the trustees in 2000 to consider in future
their concerns about the lack of a Māori presence on the committee, as well as the possibility
of holding the hearing on a marae, had amounted to nothing.
After hearing from Osbaldiston, the committee received evidence from the applicants.
Thompson gave an overview of the application, which he concluded by submitting that the
project could ‘deliver significant long term social and economic benefits in the Poroti
locality’. 806 Poynter then presented a more detailed statement of evidence. He provided an
update on ecological studies carried out since the 2002 consent order. These showed, he
submitted, nothing to suggest ‘that the stream ecology has experienced, or is likely to
experience, water quality conditions that would threaten the sustainability of the ecology’.
Poynter expressed the applicants’ extensive agreement with the NRC staff report, but asked
for explicit recognition in the consent’s wording of the applicants’ priority right to 500 m³ of
water. He also maintained that the applicants should only contribute sums to monitoring costs
that reflected ‘the relative potential of each abstraction to impact the resource’. 807 The
applicants’ presentation of evidence concluded with a statement about consultation with
Māori by Nathan, although this does not appear to exist in written form. 808
The hearing then considered the evidence of the application’s opponents. This began with
Norris, although – again – no written statement exists on the NRC hearing file. She was
followed by Stephen Westgate, an environmental consultant appearing on behalf of the
MWCL. Westgate noted that no information about employment opportunities had been
provided by Zodiac and Nathan, and it seemed ‘that very little benefit would flow into the
local community’. Westgate expressed surprise that years had elapsed ‘with no meaningful
progress towards the establishment of the proposed water bottling plant, other than the
lodgement of this replacement application’. This, he suggested, was ‘hardly indicative of any
urgency to justify capital investment costs’. He also criticised the applicants from breaking
away ‘from the previous combined approach’ (of the three consents being considered
together), both in regard to the term of consent sought and the conditions attached. 809
In sum, Westgate argued that the application was not consistent with the NRC preference to
standardise consent expiry dates within a specific catchment. The application lacked financial
data to justify such a long-term consent, and – from Westgate’s calculation – the applicants
could make a substantial return from a much shorter-term consent period. Moreover, there
was ‘no absolute guarantee of supply’ with an extended term because the consent would be
subject to periodic review. Furthermore, it was not appropriate to grant the consent when new
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data on fish species, dissolved oxygen levels, and water flows was imminent. If the hearings
committee did grant the consent, however, the MWCL believed that ‘the existing conditions,
as recommended in the staff report, should be “rolled over”’. But before that point, the costsharing arrangement reached with Nathan before the 2000 hearing – in which Nathan agreed
to compensate the MWCL for the pumping costs of having to take 500 m³ of water from
elsewhere – needed to be ratified by the applicants. 810
Katharine Taurau then appeared for Waimarie Marae, whose people she referred to as ‘the
acknowledged Kaitiaki and tangata whenua of the Poroti Springs’ (which was clearly a
different perspective to that of those more closely associated with Maungarongo Marae).
Given Osbaldiston’s remark that no new information had been brought to bear about the
impact on Māori cultural and spiritual values of the proposed abstraction above the
springhead, Taurau had an opportunity to present such information. She submitted that
Poroti Springs possess a mauri or life force which provides spiritual sustenance to tangata
whenua. Prolonged interference with this mauri will result in irretrievable damage being done
to the spiritual wellbeing of tangata whenua. The proposal to impose a 30 year extraction term
will have an adverse effect on the spiritual wellbeing of tangata whenua.811

Taurau disputed the relevance of the Bright Wood case to the Porotī situation. She submitted
that the applicants had made no assessment of the impact on tāngata whenua of the proposal
and appeared ‘to have assumed that as the [submitters] have previously signed a consent
order in respect of the extraction of water there are no issues arising from this application and
that has been the basis of [any] consultation’. 812 However, the hearings committee was
obliged to make that assessment, and had a duty to take into account the treaty principle of
active protection. The 30-year consent should not be granted while the full effects of the
current take had not yet been assessed, she continued, and nor should any of the current
consent conditions be removed. 813
Tom Adams (referred to as Toma Heta) then spoke on behalf of both Waimarie Marae and
the trustees. He explained the cultural effects of the application as follows:
Water is the last resource we have, the effects of a lack of provision for the real recognition of
interests of tangata whenua are that we will continue to suffer a lack of ability to practise our
kaitiakitanga, this directly impacts on our mana as tangata whenua.
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For example the proposal does not provide for reciprocation which is an important tikanga.
We believe that you must put back what you take to maintain balance and fairness. The
application does not provide for monitoring and contributing to the ongoing sustainability of
the resource. Furthermore the term of 30 years does not take into account the fragility of the
Springs, both physically and spiritually.
…
This application does not acknowledge the depth of impact of the proposal on our cultural
values. No assessment of the impact has been undertaken.
We have the responsibility of kaitiakitanga but our role is diminished because of the lack of
others understanding of [our] cultural perspectives.814

Adams made a good point. It will be remembered that, in October 2000, the trustees had
requested that a CIA be prepared to inform the NRC’s decision making. This did not occur,
and nor had it happened by 2005. Nor, indeed, had the NRC compensated for the lack of such
an assessment through the inclusion on its hearings committee of an expert in tikanga.

4.13 Hearings committee decision
Given this lack of both a CIA and any cultural expertise on the committee – and bearing in
mind also Osbaldiston’s staff report and the fact that Farnsworth had made the 2000 decision
himself – the committee’s decision on the 30-year term was rather predictable. It granted the
sought-after term, having ‘resolved that no new spiritual and cultural issues or concerns have
been raised that had not previously been considered by the Council’s Hearings Committee
and the Environment Court in its decision on the existing consents’. It noted that consultation
had occurred between the applicants and the Māori submitters, and commended the
applicants’ intention ‘to continue open consultation’. It encouraged the establishment of a
community fund, as had previously been supported by Nathan in obtaining the existing
consent. 815
However, the committee would not agree to the dropping of any consent conditions and
would not give the applicants an explicit acknowledgement of their priority take. As it
explained, ‘this allocation is the subject of reviews, and it is therefore not considered
appropriate to have specific reference to the priority within the consent as a condition’. As it
set out in conclusion,
After considering the evidence presented and the supporting information, the Hearings
Committee concludes that the granting of the consent in accordance with: the conditions of
the previous Environment Court consent order; a term of consent of 30 years, and
comprehensive review provision, is consistent with the Purpose of the Resource Management

814

‘Statement of evidence of Toma Heta on behalf of Waimarie Marae and Whatitiri Maori Reserves Trust’, 10
May 2005. RC 4611 hearing agenda and evidence, Box 29, NRC
815
‘Report and decision of the Council, through its Hearings Committee’, 19 May 2005. NRC file 4611 vol 4

193

Act, and does not contravene the direction set out in Section 6(e) of the Resource
Management Act 1991, not the policies and objectives in the RWSP.816

In summing up the reasons for its decision, the committee stated that the effects of granting
the consent were ‘no more than minor’. The springs were ‘recognised as having significant
cultural and spiritual value to the tangata whenua’, but monitoring results would be available
to them to ‘assist them in their role as kaitiaki’. So too would there be ‘ongoing consultation’
over the Waipao Catchment Management Plan’. 817 The decision was distributed on 24 May.
It is clear from this that the committee regarded kaitiaki status as conferring the right to be
consulted, rather than the right to have meaningful input into decisions – let alone the right to
actually exercise control over a taonga of such transcendent importance. The committee did
not consider the whakapapa relationship between the tangata whenua and the springs, and did
not appear to have any sense of the obligation to protect the resource this relationship created.
As Adams put it, the inability of Porotī Māori to exercise kaitiakitanga – as they understood
the concept, rather than the kind of auxiliary monitoring role envisaged by the NRC –
undermined their mana.
On 25 May the NRC issued a media release. This explained that the applicants had provided
information about the need for long-term consent security ‘given the capital investment
required’. It also emphasised that the hearings committee had decided that the effects of the
take would be ‘no more than minor’. With regard to Māori objections, the release stated that
the committee had concluded that no new issues concerning cultural and spiritual had been
raised that had not already been considered in 2002. However, ‘to assist Maori in their
guardianship role, monitoring results and information on the water resource will be made
available to them and they will be involved in ongoing consultation over the Waipao
Catchment Management Plan’. 818

4.14 Appeals
Before the hearings committee’s decision was released, Thompson wrote to the MWCL and
proposed that it and Zodiac operate in future on the basis of ‘enlightened self interest’, by
identifying their common interests and taking no action that might prejudice the other
party. 819 Thompson also wrote to Tom Adams and emphasised that ‘We certainly did not
apply for 30 years term without considering long term sustainability and other relevant
matters. We take this opportunity to confirm that we are open to ongoing consultation on any
significant environmental issues at Poroti.’ 820 This was insufficient to reassure Waimarie
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Marae, however, for on 17 June 2005 Prue Kapua filed notice of an appeal on its behalf with
the Environment Court against the granting of the 30-year term. Kapua asserted that ‘The
effects of the extraction of water from the Poroti Springs for a 30 year period on tangata
whenua have not been assessed and adequate consultation has not taken place’, and that the
decision was contrary to sections 5, 6(e), 7(a), and 8 of the RMA. She noted that her clients
sought the award of a term of ten years only. 821 On the same day Kapua filed an identical
appeal on behalf of the trustees, for whom Tamatekapua Law was now also acting. 822
Judge Newhook of the Environment Court issued directions on 21 June 2005 that the NRC
set out by 26 August what steps had been taken to mediate a resolution as well as a list of any
unresolved issues. 823 Osbaldiston asked Tamatekapua Law exactly ‘which specific issues the
Appellants consider may be resolved through informal/mediated resolution’. 824 The reply
from Kelly Fox was that ‘our client is willing to attend meaningful mediation or alternative
dispute resolution prior to hearing without limiting the scope of the issues that may be
addressed’. 825 Thompson felt that more specifics were needed. He asked Osbaldiston on 12
July if she could ‘ascertain the basis on which it is claimed … that effects on tangata whenua
have not been assessed’. How, he also wanted to know, had there been inadequate
consultation? 826 The NRC responded formally to the appeals on 14 July. Amongst other
things, Roke stated that the status of the appellants as kaitiaki had been acknowledged;
consultation had occurred and was ongoing; and no new spiritual or cultural concerns had
been raised that had not been considered before. 827
On 3 August Thompson wrote to the Environment Court and proposed that the court direct
the appellants to clarify ‘the grounds of appeal and specifying any new grounds or
circumstances that have arisen subsequent to the Environment Court determinations in June
2002’. He pointed out that the appellants had signed the consent order in 2002 (he omitted to
note that the trustees had not done so) and he therefore sought ‘to understand why the
appellants accept a term of 10 years for the water take consent rather than the 30 years
granted by Northland Regional Council’. 828 The presiding judge directed in response to this
request that ‘the question posted by the Applicant, being of an issues-based nature, is best
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addressed in mediation rather than a Judge-led process’. 829 Mediation was set down for 28
September 2005 at the Cheviot Park Hotel, Whāngārei. 830
At around this point protests from other members of the Porotī Māori community were
received. On 18 July Akarana-Rewi issued a ‘Declaration, proclamation and caveat’ against
the NRC, Zodiac, Farnsworth and Jensen, Poynter, and the Environment Court in which he
stated that he did not recognise New Zealand law and demand that ‘this treacherous and
treasonous act of impinging and usurping my family, customary rights, ceases forthwith’. 831
This was not the only communication from Akarana-Rewi on the subject that year. On 10
May – the day of the NRC hearing – he had issued a written call for the hearing to be
deferred, and appeared in person wishing to speak to it. 832 Farnsworth had told him that this
declaration would not be considered by the hearings committee. 833
On 2 August Akarana-Rewi issued a further ‘Declaration of notice’, in which he warned to
anyone contemplating building a water-bottling plant at Porotī that ‘there will be bloodshed
and war’. He laid claim to compensation of $2 million from those against whom he had
issued his 18 July declaration. 834 On 8 August Iris Norman also called on Farnsworth and
presented him with a bill for more than $1 billion for the past extraction of water from the
springs. 835 Farnsworth forwarded all this correspondence to the Minister of Māori Affairs,
explaining that he left it to the Minister ‘to remedy this matter’. 836 A copy of this
correspondence was also sent to the Chief Judge of the Māori Land Court. 837
On 2 September Thompson sent Roke and Osbaldiston a copy of a letter from Investment
New Zealand (a unit within New Zealand Trade and Enterprise) advising him that ‘long-term
certainty of supply’ was an ‘essential requirement’ in attracting overseas investment. 838 He
had recently forwarded Osbaldiston a similar letter from Export New Zealand, an exporting
consultancy service. 839 In a note to Roke written on the Investment New Zealand letter about
the forthcoming mediation, he remarked that
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We will try to ascertain whether or not payment will suffice to get the appeal resolved by
consent order. Maybe by 28/9 – that depends on the Maori appellants. In any event that is
outside RMA mediation. 840

What Thompson was referring to here was the community fund that the NRC hearings
committee had encouraged be set up. Thompson advised Roke in a separate letter that Zodiac
had ‘no problem in principle with making a financial contribution for the benefit of the Poroti
community and those with ancestral connections with Poroti Springs’, but that payments
would probably not be possible until after the first one to three years of production. Any such
contribution ‘would of course need to be fully deductible for tax purposes’. 841
Thompson sent the letters from Investment New Zealand and Export New Zealand, along
with a National Business Review article concerning foreign investment in natural resources,
to Tamatekapua Law on 22 September 2005. He argued that each confirmed ‘the rationale
underlying our application for essential security of water supply’. 842 The day before the
mediation – 27 September – Thompson sent Roke and Osbaldiston the notes he had prepared.
Zodiac, he wrote, had relied upon the Environment Court’s consent order in June 2002 and
‘prior formal agreement between the parties’. ‘Cannot unscramble an omelette once cooked’,
he added. He noted his 22 September letter to Tamatekapua law, which he described as an
‘Appeal to reason’. He observed that ten years beyond the expiry of the prior consent term
would have taken it through to 2020, while the NRC consent had provided a further 15 years
on top of that. ‘Amputation of both legs – whether at the ankles or knees – is simply not an
option’, he wrote. Another argument he had prepared was that Zodiac could get water from
the WDC without a consent, and the ‘Poroti effects would be identical’. 843 This last point
was rather hypothetical, since water taken at Cutforth’s would be unsuitable for bottling.

4.15 The mediation of 28 September 2005 and its outcomes
The appointed mediator was Paul Catchpole, an Environment Commissioner. The mediation
meeting on 28 September 2005 was attended by Roke, Osbaldiston and Iwi Liaison Officer
Rachel Ropiha for the NRC; Des Quinn for the MWCL; Thompson, Nathan, and Nathan’s
lawyer Mark Ensor for the applicants; and Taurau, Carter, and several members of the Adams
whānau for the appellants. Roke began by providing some background, in which he claimed
that the 2002 Environment Court order had been ‘signed off between all parties’. The takes
and use, he continued, had been ‘accepted by Tangata Whenua’. Taurau responded by noting
that there had been a change in the applicant (with Zodiac now involved), and explaining that
there was ‘concern over informal agreements/discussions also being honoured by the
applicant’. The 2002 consent order had been agreed to ‘on the basis of informal discussions’
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with Nathan. In other words, it seems, Nathan had given some assurances in exchange for
(presumably) Waimarie Marae signing the consent order. Now there seemed no guarantee
that Zodiac would honour them. Moreover, the appellants’ lawyer continued, the application
for a 30-year term had come as a surprise, and no financial information had been provided in
justification. The effects of the consent on tāngata whenua remained to be assessed, and the
consent did not provide for the recognition of tāngata whenua as kaitiaki. 844
Roke asked Taurau what consent conditions would satisfy the appellants. The meeting notes
are cursory and difficult to follow, but it appears that the response was that the NRC needed
to take Tom Adams’ evidence seriously and understand the cultural concern. Also, money
needed to be paid to compensate for the use of the taonga, and there needed to be formal
recognition of the role of kaitiaki – for the same 30-year term. Carter added that iwi were
‘happy to help’ the NRC with any monitoring requirements. There also seems in this regard
to have been a call for tāngata whenua to be able to trigger consent reviews under section 128
of the RMA. Another particular issue for the appellants was the failure to use the correct
name for the ‘unnamed tributary of the Waipao Stream’ in any of the consent documents.845
Thompson spoke to the points he had set out in his notes. He said that, if the project ‘is off
the ground’, then Zodiac would ‘do the right thing’ in terms of the community fund. 846
As an upshot of the mediation meeting Taurau wrote to Roke summarising the ‘agreed
amendments to the conditions of consent’. First, the correct name for the stream would be
included in the consent documents once the appellants had agreed upon it; secondly, criteria
would be agreed which would ‘oblige the Council to undertake a Section 128 review of the
conditions of consent on notice from the appellants’. She attached suggested criteria, which
included a significant reduction in the supply of watercress at the springhead, a significant
reduction in eel numbers, significantly reduced flows and dissolved oxygen levels, an annual
review revealing ‘unacceptable cultural impact’, and so on. Thirdly, information on the daily
quantities of water pumped would be provided by post to the trustees and Waimarie
Marae. 847
Roke replied on 12 October to say that the NRC was agreeable to the first and third of these
amendments, and gave in-principle agreement to the second. However, he added, ‘it may not
always be appropriate for the Council to instigate a Section 128 review in the event that one
of the criteria is met’. He proposed an intermediate step of a review of all monitoring
systems. He also asked for more detail on what would constitute ‘unacceptable cultural
impact’. 848 For his part, Thompson wrote to Taurau on 12 October to ‘confirm directly that
Zodiac accepts the spirit and intent’ of a community fund. 849 A few days later he told Roke
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and Osbaldiston that Zodiac had ‘recently established a charitable trust to be known as the
Poroti Reserves Trust’, whose beneficiaries would be those with ancestry connections to the
springs, Porotī School and its pupils, the ‘Poroti community generally’, and ‘Any charitable
purpose or institution in New Zealand’. 850 As we shall see in chapter 5, the trust appears to
have been renamed or re-established a year later as the ‘Poroti Community Trust’. Its
beneficiaries were largely the same, albeit with the addition of ‘Persons making significant
contributions to the success of the bottled water project’ and ‘Persons involved in obtaining
the original Poroti water take consent 4611’. 851

4.16 Negotiations to resolve the appeals, October 2005-February 2006
There then ensued four months of negotiations to resolve the appellants’ concerns without
recourse to an actual Environment Court hearing. These negotiations were at times intense
and occasionally fraught. We know the detail of them from the NRC’s files, on which much
of the material came from Thompson, who tended to write frequently and provide copies to
the NRC of all his correspondence. The NRC and Zodiac were also co-operating, because
they had a mutual interest – as applicant and respondent – in settling the appeals. To some
extent the views of the appellants at the time are only available to us through this filter, rather
than through access to the internal discussions of the appellants themselves. It will be for the
claimants, therefore, to bring their own perspective on these negotiations to bear.
In terms of the consent conditions, Taurau proposed to the NRC that, within seven days of
receiving notice from the appellants, it would notify the consent holder that it should review
all monitoring systems and, if these revealed no fault, then examine all possible causes of the
perceived problem. Pending the outcome of this review the NRC could commence a section
128 review; if it chose not to, it should explain why not in writing to the trustees and
Waimarie Marae. 852 This was acceptable to the NRC. 853 However, advice from the appellants
about the correct name for the stream would need to wait until after a hui-a-iwi to be held in
due course. 854
On 16 November 2005 Steve Bennett, now acting as Zodiac’s agent, met with unknown
representatives of Waimarie Marae. Thompson explained that Bennett’s brief had been ‘to
achieve some certainty as to the true position of the appellants’. As he reported to Roke, ‘It
now appears that the attitude of Waimarie Marae is to accept that 30 years term is reasonable
and necessary.’ While they required ‘future payments related to water extraction to which we
cannot commit’, Thompson felt that ‘resolution of the appeals may yet be achievable’. He
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proposed that Catchpole’s mediation be reconvened. 855 Roke must have hoped that another
round of mediation was unnecessary, for on 25 November he distributed the consent
conditions agreed with Taurau and expressed the hope that they could form the basis of an
Environment Court consent memorandum and draft consent order. He suggested that the
agreed conditions provided ‘greater recognition of Kaitiakitangi [sic]’. 856
Bennett met again with the appellants on 24 November. According to Thompson, Bennett
‘reported acceptance in principle of 30 years water take consent term’ and no objection to this
‘commencing from the expiry of the current consent in 2010’. Thompson noted that this
undermined the wording of the appeals themselves, which sought the award of a ten-year
consent term only. In other words, he clearly believed that the basis of the appeals themselves
had been contradicted. In any event, he and Nathan were agreed on the importance of
‘achieving long term support of the Poroti community’, and to this extent wished to negotiate
a separate agreement with Porotī Māori that would sit outside the RMA consent process. To
that end Bennett had written to the appellants on 2 December seeking their formal response to
‘certain matters’. 857
On 8 December a meeting was held at Bennett’s Whāngārei office. Aside from Bennett, who
was representing Zodiac, the others present were Tom Adams on behalf of Waimarie Marae
and Carter on behalf of the trustees, as well as one other unnamed trustee. The purpose of the
meeting was, as Bennett put it, ‘to reach [an] agreement with the appellants outside of the
Environment Court Hearing’. Bennett’s brief record of proceedings is that the appellants
‘agreed that there would be no objection to an increase in the term of the water rights to a
new date expiring in June 2040’, although this would be subject to agreement on ‘the other
matters’. These appear to have related to payment for water taken, where it was accepted that
‘the first 3000m³ per month would not be subject to this agreement’ in recognition of ‘the
costs … to be bourne [sic] by the applicants’. 858
Bennett had been under the impression that those present ‘had the mandate to proceed to
reach an agreement’, and that there had been no sign of any hesitation about reaching a
settlement beyond some concern about ‘the transportability of the agreement’. But later that
evening Carter rang him to advise that the appellants ‘would rather pursue their options in the
[E]nvironment Court’. This was because
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They did not feel they had the mandate of the Community to negotiate on this agreement.
They were uncomfortable with settling when they were binding the community for the next
35 years.
There were still some issues with certainty of the market sale value and the transportability of
the agreement. 859

When Bennett put it that the appellants would then have to take their chances in the
Environment Court, Carter ‘accepted this but said that the group would then be seen as
having done its best for the Community’. 860
Bennett forwarded these notes to Thompson on 9 December and provided some further
context. According to Bennett, Adams had said that the broader Porotī Māori community
might be unhappy with the appellants for reaching the agreement. The appellants also
appeared to be holding out for a higher payment – ‘6% of the gross invoice value’ – which
Bennett had confirmed was a possibility. When Carter telephoned later in the evening
Bennett was told that they would be seen by the community as not having fully consulted. As
Bennett told Thompson,
This was as much a surprise to me as to you as up until that time (a total of 7 hours of meeting
spread over three separate occasions) no mention of the wider Community issues had been
raised. 861

Bennett had concluded the meeting that day ‘with the firm belief that there were a few issues
remaining but on balance the basis of an agreement had been reached’. 862
Thompson forwarded this correspondence to Osbaldiston, urging the NRC to ‘make a
judgement whether or not there is integrity on the part of the appellants’. He stressed once
again that, on the one hand, the appeals sought to impose a ten-year term, but – on the other –
the appellants accepted ‘the commercial requirement for long term security of water
supply’. 863 For her part, Taurau wrote to the NRC the same day and advised that no
resolution of the matters discussed at the mediation meeting had been achieved. The
appellants therefore requested the matter be set down for hearing. 864 Having written to the
Environment Court three times previously to seek extensions to the report-back time
following mediation, 865 the NRC now asked ‘with regret’ for a hearing date to be set.866
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Osbaldiston wrote to the parties at the same time and asked for details concerning the
attempts made at resolution, a list of unresolved issues, and a list of witnesses to be called. 867
On 13 December 2005 Bennett wrote to Thompson and told him of further discussions he had
had with Carter. She had reiterated that the key areas of concern for the appellants remained,
first, the potential future transfer of ownership of the company holding the consent to extract
water and the reassurance required that any agreement reached ‘would be honoured and
enforceable throughout the duration of the water right’. (Here Thompson wrote ‘OK (if other
matters agreed)’). Secondly, the community felt it should be able to administer the fund set
up ‘without direction’. The trustees and Waimarie Marae were also concerned, in this regard,
that new ‘claimant groups’ might arise to challenge their right to represent the community,
and they did not want to have the responsibility for resolving such disputes. (Here Thompson
wrote ‘Multiple claimant exposure not acceptable’). Thirdly, the appellants wanted some
indication of how much money would be paid into the fund, even if just ‘some “ball park”
range’. (Here Thompson wrote ‘Not possible’). 868
Bennett added that Carter was ‘not concerned with the 30 or 35 year term’, as ‘this length of
time gave the group future certainty’. She did not believe that more community consultation
should take place as the community had already had ‘the opportunity to raise objection’, and
a further round of consultation ‘could effectively jeopardise the work this group has already
done’. Being heard by the Environment Court, however, ‘at least gave them the opportunity
to state their case and they would be seen as having taken the matter as far as they could’.
Altogether, Bennett felt that there remained a chance of resolving the three key points of
contention and thus avoiding a court hearing. 869
Thompson replied to Bennett the following day. He did not consider ‘that any useful purpose
would be served by further discussion with the appellants’, and asked Bennett to advise them
that the negotiations were now terminated. 870 Nathan concurred. 871 Thompson then informed
Osbaldiston that Nathan had held formal consultation hui with the appellants earlier in the
year and that ‘informal contacts’ had continued thereafter. This had ‘ranged from objective
discussion to threats against Richard Nathan personally’. What was of relevance, he stressed,
was that ‘there has been adequate tangata whenua consultation on the part of the applicant’
(emphasis in original). 872
On 20 December Roke wrote to the Environment Court and proposed a judicial direction that
‘the evidence in this case is to be confined to the sole point in issue – the term of the
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consents’. 873 The following day Judge Newhook held a judicial teleconference. This resulted
in his direction the following day that set a timetable for the production of evidence and
submissions. Included in this was the requirement for the appellants to file, by 23 December,
‘specific details of the relief sought in their Appeals’ as well as the names and qualifications
of the witnesses they would call. 874 Accordingly, Taurau filed a memorandum that advised
that the appellants relied on paragraph 37.5 in Part IV of the Operative RWSPN, and that
expert evidence would be presented by Gary Carthew, who held a New Zealand Certificate of
Science obtained in 1977. 875 Thompson wrote immediately upon receiving this to
Osbaldiston, arguing that Taurau had not complied with the judge’s direction to clearly state
the relief sought. If ‘no satisfactory filing’ had occurred by 16 January 2006, he said, he
intended to employ the policy of ‘attack is the best means of defence’. 876 On 28 December
Thompson wrote to the Environment Court submitting that the reference to paragraph 37.5
was not a sufficiently specific response to the court’s direction. He attached the text of the
paragraph, which stated – among other things – that
New Water or Discharge permits are generally granted for five years or in line with the expiry
date of other resource consents in the same catchment area. Water Permits which replace a
recently expired water permit may be granted for a ten year period.877

This paragraph, Thompson argued, was a general guideline only. He added that ‘Māori
cultural effects’ at Porotī had been debated for many years, the Environment Court had made
a determination on the amount of the ‘available resource’ in 2002, that the priority take for
the applicants represented only 2.6 per cent of this amount, and that the appellants did not
object to a ten-year term. He asked that the court further direct the appellants to ‘identify the
particular issues going to trial [sic]’.878
On 22 December Thompson had also written to Taurau in an effort to persuade her to the
view that her clients should withdraw their appeals. He noted that the appellants intended to
seek costs if successful but added that ‘Your clients are presumably aware of their
corresponding financial exposure should the appeals be pursued and not succeed in Court.’
He encouraged the discontinuance of the appeals, which would promote goodwill, avoid
exposure to costs, and provide ‘the certainty of the proposed amended conditions of
consent’. 879
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It is not clear if Taurau responded at this point, but on 9 January 2006 she provided an
additional memorandum to the Environment Court that clarified that, in addition to Carthew,
Adams and Carter would give tangata whenua evidence. This list omitted Munro, whom she
had previously advised the NRC would provide tangata whenua evidence. 880 She also
confirmed that the specific relief sought was that ‘a term of 10 years only be granted for the
exercise of the consent’. 881
Although the correspondence on file is almost entirely from Thompson, it appears that Zodiac
and the NRC conferred during the remainder of January 2006 on ways in which the appeals
could be defeated, to the extent even of sharing an expert witness on Māori cultural effects
(see below). On 10 January Thompson reiterated to Roke that ‘My feeling is that attack is the
best form of defence’. He had picked through the Waimarie Marae evidence provided to the
NRC hearings committee on 10 May 2005 and believed that the argument about cultural
effects could be countered by stressing that there were no adverse physical effects, and in
theory it was physical effects that led to cultural ones. The ‘real issue’ to him seemed to be
money, not the RMA. He thought that Bennett’s negotiations confirmed this, and suggested
obtaining a letter from Bennett to this effect. 882
On 13 January Thompson wrote again to Roke, thanking him for his two phone calls and for
the comments of the NRC’s lawyer, Roger Bell. If these were written, they do not appear on
file. Roke seems to have suggested that Zodiac and the NRC hold out the hope of settling
outside of court, but to prepare well for a hearing in the meantime, and Thompson agreed
with this approach. To this end it appears that Roke had proposed that the NRC and Zodiac
share the services of Buddy Mikaere, a Māori resource management consultant (and former
director of the Waitangi Tribunal) who specialised in dealing with the Māori cultural effects
of development projects. Thompson proposed that Roke set up an introductory meeting with
Mikaere in Whāngārei in February. He attached a set of proposed points for Mikaere to
address as a joint NRC/Zodiac witness. These included the applicants’ ‘robust position’ that
‘no need to further consider effects on tangata whenua’ and ‘if OK for 10 years, why not 30’.
Zodiac would thoroughly brief Mikaere on consultation held, and then meet with him and the
NRC in Whāngārei after the appellants had filed their evidence on 10 February. 883
On 19 January Thompson advised the Environment Court that the applicants’ witnesses
would be himself, Poynter, Nathan, and ‘an expert witness in Maori cultural and spiritual
issues’, Buddy Mikaere, who would appear ‘principally’ as a witness for the NRC. 884 There
was a clear disparity between the appellants’ witnesses and those to appear for the applicants
and respondent. The appellants could in theory adduce their own compelling evidence on
cultural effects, but this approach had been unsuccessful in the past. Munro, too, had for
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some reason dropped off the list of witnesses. Mikaere, on the other hand, was highly
experienced in appearing as a witness in such proceedings. In Poynter, too, Zodiac had a
technician with a long record of involvement in scientific issues involving Porotī – including
before Judge Newhook in 2002. By contrast, Carthew was an unknown quantity with a lowerlevel qualification.
In 2001 Su-Wuen Ong published the results of research into the influence of expert witnesses
on Environment Court decisions from 1997 to 1999. His article, entitled ‘I’ve Got More
Experts Than You’, was drawn from his 2000 Master of Public Policy research paper that
itself carried the title ‘A Question of Fairness’. Ong concluded that the situation was anything
but fair, with the number of experts appearing for a party being the ‘most crucial’ factor in
determining the outcome of a case. 885 The advent in 2001 of the Environmental Legal
Assistance Fund had, by 2006, evened the playing field to some degree in respect of legal
representation for environmental and Māori groups opposing developments. But it can be
seen that Porotī Māori still could not compete with Zodiac in terms of expert witnesses.
On 20 January Thompson tried to tempt the appellants with what he called ‘a final attempt to
resolve the two appeals by agreement’. He wrote to Taurau and undertook that, if the appeals
were discontinued and there was a ‘full and final settlement of all Maori and Poroti
community claims in respect of water take over 30 years consent term’, then Zodiac and
Nathan would be prepared ‘to permanently alienate 5% interest in the subject resource
consent’. In other words, the shares of Zodiac and Nathan would each drop to 47.5 per cent
and the 5 per cent would be transferred to Eclipse Fund Ltd, a charitable trust (it is not clear
what relationship this bore to the aforementioned ‘Poroti Reserves Trust’), which would be
legally obliged to distribute funds to the community. If there were any objections from either
appellant to further resource consent applications, however, then the arrangement would be
terminated. Zodiac’s offer would lapse if not accepted by 9 February. 886 As a hui-a-iwi to
discuss ‘water extraction from Poroti’ had already been advertised to take place at
Maungarongo Marae on 30 January, 887 it seems likely that the offer would need to be
discussed at that gathering. On 26 January Thompson clarified to Taurau that the restraint on
any opposition to further resource consent applications would be for five years from the date
of the offer’s acceptance. 888
On 22 January Thompson wrote to Mikaere. He understood that Mikaere knew Munro, and
hoped that this connection could be helpful, since he regarded Munro as ‘someone who
would listen to a proposition that 0 + 0 does not equal 1’. In Thompson’s view the appellants
were ‘unwilling to face up to a decision’ and preferred to ‘kick for touch and let the
Environment Court decide – then we can’t be blamed”.’ He characterised the attitude as ‘We
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all want to go to heaven but nobody wants to die!’ He explained that the appellants had been
offered 5 per cent stake in the resource through a charitable trust and, if they turned this
down, they would risk getting nothing and having to pay substantial court costs. 889 Mikaere
then visited Whāngārei on 24 January and met with the NRC. Thompson forwarded his email
to Mikaere to Osbaldiston and asked
What exactly is Kaitaki [sic] – guardianship or can it be stretched to ownership? (I didn’t
raise this with Buddy when he visited). Over to you. 890

Thompson was prompted to ask this by reading the 1989 news report that the trustees wished
to be paid for the past and future use of the water (see chapter 2), a copy of which he
forwarded to Osbaldiston. Again, it is unclear how and whether Osbaldiston (or Roke for that
matter) responded. But Osbaldiston (presumably – it appears to be in her hand) did write the
word ‘Ngawha’ next to Thompson’s question. This was a reference to the Ngāwhā
geothermal springs, where the Waitangi Tribunal had found in 1993 that the claimants had
‘retained ownership and rangatiratanga’ over the springs ‘on the one acre currently vested in
the trustees of Parahirahi C1 Maori reservation’. 891
Thompson wrote to Osbaldiston again on 26 January. He had also noticed that the 1989 news
story mentioned that the trustees had opposed the taking of water through a bore before it
naturally reached the surface. He drew this to Osbaldsiton’s attention and added that ‘I expect
that you discussed this with Buddy Mikaere yesterday.’ He asked her to check with Roke
how this was resolved. He considered that, if she could establish this, then ‘we would be on
reasonably strong ground in arguing that the bores issue was considered some 15 years ago
and should not be brought up as an issue’. 892 Ironically for Thompson, of course, the trustees’
objection to the use of the bores had seen the City agree to cease its use of them within a few
years and the NRC advise that the pumping infrastructure should in fact be removed. In other
words, in 1989 the trustees’ cultural objection had been accepted (see chapter 2).
It is reasonably clear that Thompson wished Mikaere to run a particular line of argument –
that is, that cultural effects acceptable for ten years would also be acceptable for 30 years. He
also wanted to see if he could use Mikaere to convince the appellants to abandon their
appeals. It is not clear what Mikaere made of this or whether the NRC joined with Thompson
in encouraging Mikaere in the same manner. He was, in any event, principally to be an NRC
witness. Part of the problem is that NRC staff made so little written record of their
discussions on these matters. There is no note on file, for example, about the meeting
Osbaldisaton (and presumably also Roke) held with Mikaere on 25 January.
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On 2 February 2006 – thus after the hui-a-iwi at Maungarongo Marae on 30 January –
Thompson and Taurau had an exchange of faxes and phone calls. Thompson now wished the
30-year consent term to apply from June 2010 because, as he explained separately to
Osbaldiston, the export market had ‘become more difficult’ and was ‘not expected to
improve’. 893 Taurau undertook to pass Thompson’s clarification to her clients. At the same
time she queried whether the 5 per cent share in the resource could be transferred directly to
‘Waimarie o Whatitiri Marae Trust’. 894 Thompson would only say that this would be
considered if Zodiac’s offer was accepted. 895
A further meeting took place to consider Zodiac’s offer at Maungarongo Marae on 8
February. 896 According to Bennett, who attended, this hui took place at ‘their Marae at
Mangakahia’. Bennett told Thompson that ‘the main claimants’ – including Tom Adams and
Munro – were present and ‘seemed to support the proposal’. However, ‘the meeting seemed
to be dictated to and controlled by a couple of people who were not in favour of the project at
all’. Bennett described these two unnamed individuals as ‘radicals’. Arguments presented
against a deal with Zodiac included the offer needing to be higher, even as much as 50 per
cent of the resource; the Crown having ‘no proprietary right in the water in the first place’;
and the proposed trust being ‘managed by them direct rather than via Eclipse’. 897

Image 21: Maungarongo Marae, July 2015 898
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Bennett reported to Thompson that the appellants’ ‘negotiating team’ and lawyers had both
advised that the Zodiac offer was a good one, and he himself had tried to point out the risks
faced if the appeals were not withdrawn. However, Bennett considered that these risks ‘didn’t
seem to be fully understood’. Overall Bennett was highly critical of the meeting’s response,
perhaps even bitter. He told Thompson that one of the most vocal opponents of the deal ‘said
she would rather have the land in gorse as in some way this was better for her Whanau
(family)’, and he later wrote ‘I am strongly of the opinion that this group has absolutely no
interest in Economic Development but would rather blame the Crown and everyone else for
their current economic situation.’ He attached a notice he had received from Gerrard Otimi,
who styled himself the ‘Chief Justice Kooti Aroha Aotearoa’ and may have become involved
through some connection to Iris Norman. 899 Bennett wrote
To illustrate the ridiculous nature of their claims one of the proponents [sic] offered the
attached letter. It is tripe but I guess confirms my view of what this group deserves.
No deal of any nature if worth exploring with this group Ian and I strongly advocate you take
no notice of any of their claims in the future.
I’m sorry it turned out this way. 900

Besides Bennett’s account, the only other record of the meeting available to the author came
in the form of another letter from Otimi, who told the Environment Court on 9 February that
‘A motion was passed unanimously to decline the proposal presented for the taking of water
by the Company Zodiac Holdings and associates [sic] Richard Nathan.’ 901 The paucity of
information on the NRC file about the hui does not allow us to conclude just how ‘radical’
the opponents of the deal were or whether opposition was in fact unanimous. From Bennett’s
account it appears that some may have felt that the consented abstraction would cause little
adverse effect and it made sense to share in some of Zodiac’s profits. They may even have
felt that taking a payment was a recognition of their rangatiratanga, as it had been in earlier
decades when a farmer like Walter Snell had paid an annual sum to pump water from the
springs. But others may have resisted on principle since they did not believe the natural flow
at the springs should in any way be diminished, or did not regard the water as being the
Crown’s to allocate, or did not consider that money should be made from its sale. In any
event, some who attended this hui will still hold vivid memories of it, and may well wish to
share those with the Tribunal.
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On 10 February 2006 Taurau filed a memorandum with the Environment Court withdrawing
the appeals ‘in their entirety’. This document was countersigned for the applicants by Nathan
the same day. It explained that no resolution had been achieved, and that – when the
respondent and the applicant were advised of the intention to withdraw on 9 February – both
had indicated that no costs would be sought. 902 The NRC in turn filed a consent
memorandum, in which it confirmed that it would not seek costs, 903 and Thompson did the
same a few days later. 904 It is not clear whether this withdrawal triggered the offer of a 5
percent share in the resource from Zodiac, or whether the appellants simply decided that the
risk of losing and having costs awarded against them was too great to bear. On 15 February
Thompson told Roke that he had heard second-hand from Nathan that it had been considered
that the appeals had less than a 20 per cent chance of succeeding. 905 The new consent was
issued jointly to Zodiac and Nathan on 6 March 2006, to expire on 30 June 2035. The point
of take was recorded as ‘Lot 2 DP 347658 Blk IX Purua SD’, part of Zodiac’s land that
incorporated both the former WDC’s bores site and the swale following the underground
watercourse (as shown below in figure 19). 906
Thompson also wrote to Venmore on 17 February 2006 to thank him for the WDC’s support.
He told Venmore that
What actually happened was Environment Court direction requiring appellants to file their
evidence by that date [10 February] – in the event they did not file. I think it is accurate to say
that there was a lack of substance and integrity in the appeals. Both NRC and the applicant
incurred costs, quite apart from lengthy delays, when RMA was not the real issue underlying
the appeals. 907

The consent holders were invoiced $9,858.35 by the NRC for the processing costs of their
application. Thompson disputed aspects of it, including the $1,200 charge for Larcombe’s
review work in early 2005. He felt that this had ‘really added nothing (other than mere
comfort) to the issue of the consent term’. Like Bennett, Thompson also seemed bitter about
the Māori opposition to his project. He had already forwarded Bennett’s 10 February letter to
Roke and remarked ‘Essentially the consultation process under RMA has been substantially
abused – giving rise to costs and delays – in the end no legal sanction or financial penalty!’ 908
Now, in early March 2006, he told Roke that
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I see injustice in that the submitters and appellants never had a substantial argument under
RMA – as evidenced by willingness (subject to money) to agree 35 years consent term
together with a failure to present evidence in support of appeals. The result is that NRC
processing of our straightforward application for 30 versus 10 years consent term was made
far more difficult and time consuming than should have been the case.
Whether or not we as the applicant should bear the full cost of RMA vexatious procedural
abuse is a matter of NRC policy in regard to ‘fair and reasonable’ cost recovery. Would you
please consider this and advise if partial relief could be made available in this instance.909

Figure 19: WDC plan showing properties to consult about Zodiac’s 2006 application for an extension of
its land-use consent lapse date (see chapter 5) 910
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Thompson also attached a record showing that $14,062.50 funding had been given to
Waimarie Marae and the trustees from the Environmental Legal Assistance Fund. The ‘ELA
Advisory Group’s principal reasons for decision’ in this case was said to be ‘The case raises
s.6(e), s.7(a) and s.8 issues’. Thompson had written next to this ‘Not true’. He told Roke that
he would be seeking a copy of the appellants’ application and ‘reasons for granting this
funding’. 911
To his credit, Roke responded that it was never established whether the appellants had a case
or not because of the withdrawal of the appeals. In broad terms he thought that Thompson
was asking for the applicants’ fellow ratepayers to subsidise the costs of the application, but
the NRC’s policy was that an applicant ‘should bear that cost alone’. He also regarded
Larcombe’s review of Poynter’s evidence as ‘an essential stage in getting to the prehearing/hearing’. Roke did offer, however, to give Zodiac a $500 waiver and to pay ‘the full
costs of Buddy Mikaere’s contribution to our common effort’. 912 Thompson was satisfied
with this explanation and paid the full amount. 913
In the end – as an aside – there was no confirmation from Porotī Māori of the correct name of
the ‘unnamed tributary’ of the Waipao Stream. It would appear that those associated with
Waimarie Marae believed that the correct name – for both the stream and the aquifer itself –
was ‘Waimarie’. At the May 2005 hearing before Farnsworth and Jensen, for example, Tom
Adams stated that ‘The present state of Waimarie o Whatitiri (above and below ground) is
considered by kaitiaki to be at risk caused by abstractions and developments to sustain
others.’ 914 Later, at the 28 September 2005 mediation, the notes record statements made by
Taurau or perhaps a member of the Adams whānau that ‘Waimarie’ should be recognised as
the name of the tributary. 915 However, the firm view of the trustees was and remains that the
springs form the headwaters of the Waipao Stream, and as such are not a ‘tributary’ of the
stream at all. 916 It appears that the correct name of the ‘unnamed tributary’ could not be
confirmed in 2006 because of this disagreement.
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4.17 The Catchment Rehabilitation Plan
It is not entirely clear when the Waipao Catchment Rehabilitation Plan was adopted, but
Poynter (together with AB Ecological Services Ltd) had produced a version of it by October
2005. 917 An updated (and possibly final) version was dated September 2006. The authors
began by noting the limitations on the plan, such as the impossibility of the consent holders
generating ‘a fully integrated catchment plan’. Rather, the plan should be seen as ‘one
contribution by one stake holder (water user) to the broader and long term objective of an
improved catchment quality’. Furthermore, the plan was ‘strategic’ in nature: the consent
holders would not conduct the rehabilitation work themselves, but rather the NRC would
oversee the plan’s implementation. In this regard the plan’s authors (who referred to the plan
as the WCRP) noted the pre-existing activities of Te Takiwā O Waimarie Restoration Project
(which had received Ngā Whenua Rāhui funding in 2004 to enhance the Waipao Stream
around Waimarie Marae 918). They considered that this could serve as the ‘vehicle’ for the
rehabilitation work:
That project is a conjoint effort between the Waimarie Marae and the Whitebait Connection
[an outdoor education programme for school children on the health of freshwater bodies].
That initiative would be an appropriate vehicle for the implementation of the WCRP both
because the objectives of the Te Takiwa O Waimarie Restoration Project and the WCRP are
similar and the Te Takiwa O Waimarie Restoration Project could provide the local
mechanism required to give effect to the recommendations of the WCRP. Seen in this
context, the Te Takiwa O Waimarie Restoration Project could be considered as the
overall/umbrella programme, with the WCRP being ‘sub project’.919

Regardless, the plan urged that there be no duplication of effort with Te Takiwā O Waimarie
Restoration Project. It suggested that ‘In a practical sense this would mean that the Te Takiwa
O Waimarie Restoration Project could have “first right of refusal” to the funds established
under Condition 14 of the resource consent.’ 920
The plan identified a number of key objectives. These included securing the springs and
wetland areas between Mangakahia Road and the confluence with the Kauritūtahi Stream
from stock intrusion, fencing off other riparian areas (with landowners’ consent), and
planting shade-providing shrubs and trees along the stream banks. The plants would be
sourced from the Waimarie Marae nursery. The plan also envisaged the involvement of
school groups and the broader local community in restoration activities and the annual
meeting of a review group, which would include representatives of the NRC, the consent
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holders, the trustees, Maungarongo Marae, and Waimarie Marae. This annual review would
make decisions ‘with regard to actions and allocations of funding for the year to come’. 921
It was a logical and practical step for the consent holders to entrust the rehabilitation work to
the local Māori community. Carter explained to the Environment Court in 2013 that the
Porotī hapū had taken a leading role in the restoration activities, which she herself had
managed. As she put it, ‘My point here is that it is our hapu people that have worked to
improve water quality in our areas despite [the fact] that the Northland Regional Council is
responsible for water quality.’ 922 We return to the outcomes of the rehabilitation work in
chapter 7.

4.18 Conclusion
In mid-2001 the WDC granted Planet Blue a resource consent to establish a water bottling
plant at Porotī. The WDC had, therefore, been considering this application from Nathan’s
business partner at the same time as it was a joint applicant with Nathan for water consents at
Porotī Springs. Nathan’s application was of course for the very water the bottling plant would
need, and Nathan had acted as the agent for the three applicants in consultation with local
Māori. The WDC did not seem to consider that this might give rise to the appearance of a
conflict of interest, but – as noted in the previous chapter – the WDC was somewhat
conflicted. The mayor, for one, was committed to the water-bottling project going ahead, and
whereas the WDC’s property staff believed that the bores site should be sold to the highest
bidder, the land was only offered to those who intended to use it in conjunction with the
water bottling venture.
Nathan’s costs of obtaining the water consent were to be paid for by Planet Blue. After
Planet Blue collapsed the cost was instead met by Zodiac, which used this transaction and
its new ownership of the land on which the bottling plant was to be built to extract a 50 per
cent stake in Nathan’s consent. Nathan no doubt perceived great benefit from this
arrangement himself, and it was always clear that he had been looking for and needed
financial investors (indeed he had signed a partnership agreement with Bowden and
Edmonds in October 1996). But it is also worth bearing in mind that Nathan’s statement to
the Environment Court in 2002 emphasised his consent application being both specifically
his and a Māori initiative (‘whilst recognizing my status as Tangata Whenua for the Poroti
area’; ‘the water right that I asked for, and the water right that I need’; ‘I entertain
ambitions to start a water bottling plant at Poroti’; ‘The difficulty that I have is that I need
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a minimum of 500 cubic metres per day of water to secure investment’ 923 (emphasis
added)). Nathan had also been determined in 1995 (according to Bowden – see chapter 3)
that he be ‘able to control the situation’ in any joint venture commercial extraction of
water.
Now, within a year of the Environment Court’s ruling and through another private business
arrangement, a 50 per cent ‘ownership’ (Thompson’s word) of Nathan’s consent had been
transferred to a private company – a company which, by contrast, was retaining its 100 per
cent stake in the land where the bottling plant would be erected. Because Zodiac owned
Nathan’s nominated point of take for his water consent the RMA made this transfer
entirely straightforward. Yet this transfer was not a scenario that was put to the NRC in
2000 or the Environment Court in 2002. It is a moot point whether Farnsworth, for
example, would have felt able to justify granting Nathan his consent in 2000 for reasons
such as Nathan’s family association ‘with Poroti Springs for generations’ and Nathan’s
ambitions being ‘of direct benefit to local Maori’ if he had known that Nathan would soon
transfer half his stake in this manner.
Zodiac and Nathan then applied for a 30-year consent term, arguing that it was a ‘simple’
application. The initial application in December 2003 (which was replaced with a new
application in October 2004) began a process that was not ultimately ‘resolved’ (in a legal
sense) until March 2006. Zodiac argued that environmental effects and cultural issues had
already been considered and addressed, and it therefore reasoned that there was little to
address through consultation. But there were strong Māori objections. Zodiac’s response to
these was to deny their basis but to suggest that it would pay money into a community
fund. Nathan argued that his very involvement answered cultural concerns, and he clearly
wished both Zodiac and the Māori community to rely on his presence to safeguard their
respective interests.
The NRC staff report on the Zodiac-Nathan application was of a different nature to Robert
Lieffering’s in 2000. Susie Osbaldiston essentially dismissed the cultural issue as one that
had been addressed and not further advanced in the meantime. She implied that Lieffering
had been in error and that Nathan had set matters right in his subsequent evidence to the
NRC. But she provided no details and offered no analysis of the matter. At the new NRC
hearing in May 2005 Tom Adams and Waimarie Marae’s counsel attempted to explain the
cultural issue to the hearings committee (which had the same lack of cultural expertise to
2000 and again convened at a non-marae venue). But these concerns were seen as offering
nothing new and the 30-year term was granted.
The trustees and Waimarie – both now with the same lawyer – filed appeals. They wanted
the term restricted to 10 years, not 30. But the very agreement to ten years made it difficult
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for them, in that they had to demonstrate how 30 years would produce unacceptable
cultural effects but 10 years would not. Mediation in September 2005 led to negotiations
that went backwards and forwards all the way through to the cusp of an Environment Court
hearing, at which point the appellants at last withdrew. Zodiac’s highly conditional offer to
them to transfer 5 per cent of the resource to a charitable trust to fund community activities
– if the appeals were withdrawn and there was no opposition to any further resource
consent applications for five years – clearly led to divisions in the community between the
pragmatists (who foresaw an income stream) and those who objected to the abstraction of
the water for private profit on principle. Zodiac and the NRC collaborated on a strategy to
defeat the appeals, enlisting Buddy Mikaere as an expert witness on Māori cultural effects.
Zodiac also had the edge over the appellants in terms of technical, environmental expertise,
retaining the services of the highly experienced Mark Poynter.
What the Environment Court would have made of the appeals is a matter for speculation,
but counsel for the appellants does not appear to have had great confidence, and the
appellants probably withdrew in fear of losing and facing unaffordable legal costs.
In sum, the outcome of the 2005 NRC hearing and subsequent appeals was essentially
determined by the consent process that spanned 2000-2002. At the October 2000 NRC
hearing the Māori community had no legal representation, and the NRC committee –
which lacked cultural expertise – decided that there would be no adverse cultural effects
from Nathan’s take from the bores above the springhead. Porotī Māori then had
insufficient funds to pursue an appeal and, in the case of Norris and the trustees, also had
to withdraw as section 271A parties before the Environment Court case went to hearing.
Waimarie Marae stayed involved as a section 274 party, but was compromised by the past
support it had given to Nathan. In the circumstances the Environment Court saw no reason
to contradict the memorandum of consent, to which Waimarie Marae was a signatory.
When Zodiac and Nathan applied for the 30-year consent term in 2005, both the NRC and
the applicants could point to the precedent of these earlier events. According to this
reasoning, not only had cultural issues been fully considered in 2000, but tāngata whenua
had also signed the consent order in 2002 that resolved the appeals. Despite the ongoing
lack of a cultural impact assessment that had been requested by the trustees in October
2000, these arguments were continually recycled, even though the trustees and Norris were
not themselves parties to the 2002 consent order. In effect, the trustees were paying the
price for not having lodged an appeal in 2000, even though that was simply unaffordable to
them at the time. It is true that, to a large extent, they were still fighting in 2005-2006 to
overturn the original Farnsworth decision.
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Chapter 5: The dissolution of the Zodiac-Nathan relationship, 2006-2010

5.1 Introduction
In 2005, in sum, Zodiac had a 50 per cent share of 4611, Richard Nathan’s water consent to
take up to 1,000 m³ per day from a bore on the former Smith-Abbott property above the
springhead. Zodiac had also now purchased the former WDC’s bores site and, with Nathan,
had secured from the NRC a new 30-year consent to take the water. This decision had been
subject to appeal and, in late 2005, negotiations were ongoing to see if the appellants’
concerns could be addressed. For their part, the WDC and the MWCL were now several
years into their own consents to draw water from their respective points of take downstream
from the springhead at Cutforth’s. These were due to expire in 2010.
Ian Thompson had secured Zodiac’s 50 per cent share of Nathan’s consent after paying
Nathan’s NRC fees and ‘marrying’ the land-use and water consents. The marriage, however,
was somewhat in Zodiac’s favour. Zodiac owned the land on which Nathan’s specified point
of take was located, but now – through having purchased the bores site – had a far superior
option for abstracting the water. While Zodiac had a half share of the water consent, Nathan
had no such stake in either the former Smith-Abbott property or the bores site. Zodiac had
clearly needed Nathan at the outset of its involvement in the water bottling venture, but it
appeared that this was becoming less and less the case. In 2003 Nathan had given Thompson
(in Thompson’s words) welcome ‘assurances’ that he would ‘ensure that we do not encounter
problems arising from Maori people with ancestry connections with Poroti Springs’. By
2005, however, Thompson may well have begun to doubt whether he still needed Nathan to
play this role.
The relevance of this situation to the report needs to be explained. Nathan held a water
consent as a private individual, not as a representative of the local hapū (even if he did
suggest in 1989 that he, rather than the trustees, represented ‘the Community viewpoint’ – see
chapter 2). Zodiac, too, was (and is) a private company. Yet the circumstances of Nathan’s
consent awards make his fate as a partner in the water bottling venture a relevant issue in any
consideration of the extent to which the Crown’s system for allocating water rights
safeguarded the interests in the springs of Porotī Māori. That is because Nathan was granted
water rights in clear recognition of his membership of that community.
Indeed, before Nathan was granted his first consent, in 1989, he had argued that there was a
‘need for recognition of the special interests of the tangata whenua in water’. In its decision
the NRC special tribunal accepted without question that he represented 200 shareholders of
land adjoining the springs. Then, in 2000, Nathan had obtained his increased water consent –
this time to take from a bore above the springhead – because of the apparent support for him
from members of the community, his family association with the springs ‘for generations’,
his proposed community fund, and the idea that the consent would ‘give life and sustain local
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Maori by the provision of meaningful jobs and providing funds for local families’. On this
basis, therefore, if Nathan somehow lost control of his water right or was excluded from the
bottling project, so too was the NRC’s rationale for granting him consent in the first place
negated. According to the NRC’s own logic, Porotī Māori would thereby miss out.
The trustees themselves – as well now as Waimarie Marae – opposed the water bottling
venture. As the kaitiaki of the springs they had a right, under the RMA, to expect the consent
authorities to take serious notice of their views. But what also seems at issue here is the very
consistency of the NRC’s own decision-making. Could a consent theoretically awarded to
support tāngata whenua interests soon enough morph into something quite different, due to
the business dealings of the consent holder? It seems it could, as this chapter sets out.
The chapter also narrates the other events that marked this period from 2006 to 2010. These
include Zodiac’s application to the WDC in 2006 for a further extension to the time period
for giving effect to its land-use consent to build the bottling plant, and its application to the
NRC in 2009 for a water consent expiring in 2045. The latter application, which was heard in
January 2010, was bound up in the dissolution of the Nathan-Zodiac relationship. This is
because its success would give Zodiac – for the first time – an entirely independent water
right, no longer fettered by any apparent obligation to a member of the Porotī Māori
community.

5.2 The rupture of the Zodiac-Nathan relationship
After the NRC’s decision on the 30-year consent application by Zodiac and Nathan in May
2005, Thompson signalled his intention to retire ‘from active involvement in projects’. He
proposed to Nathan that there be a ‘clinical review of where things stand and options as to
future arrangements’, and advised Nathan that he should make use of independent advice
(such as could be provided by Terry Archer). The process to date had been more expensive
and time-consuming than Thompson had anticipated. On the subject of money, Thompson
wrote that
One other matter that needs to be addressed is your 50% share of project costs. Presently this
is interest free on demand loan to you. Raising this now is not intended to embarrass you.
What is needed, as minimum, is proper loan documentation and security for repayment.
Please include this in your discussion with Terry Archer and come up with a sensible
proposal. 924

Thompson did not receive a response to this letter, but on 15 December 2005 he wrote again,
proposing that Zodiac and Nathan ‘execute a mutual deed of release as a fresh starting
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point’. 925 This deed was signed by Thompson and Nathan on 28 February 2006. It set out that
Nathan had transferred a 50 per cent interest in his consent in June 2003; that Zodiac had
provided Nathan with an interest-free loan of $4,169 to settle his NRC fee; and that, as ‘a
completely separate matter’, Zodiac had funded the costs of the new application. Nathan now
undertook to repay the $4,169 ‘upon demand by Zodiac’, while Thompson signalled that he
(and Zodiac) would not be involved in the project beyond 31 March 2006, with the
responsibility at that point resting with Nathan, Paul Thompson and NZSWL. The parties
also agreed ‘to release each other from all rights, obligations, causes of action, [or] demands
… that each may have against the other now or in the future’. 926
On 2 March Thompson wrote to Archer, whom he understood Nathan would rely on for
advice, and asked him to respond after talking to Nathan. 927 Soon after this, however,
Thompson perceived a ‘potential breakdown of the relationship’. He wrote to Nathan on 26
April and told him that he should ‘talk to Terry Archer and come up with a proposal without
further delay’. 928 The same day Thompson inquired with the NRC as to how the joint consent
could be split into two separate and equal consents. He reminded Roke that, at the time of the
original application, he had made clear that ‘the application covered two separate 50% water
take entitlements’. Now, he explained, Zodiac needed to demonstrate that it had a ‘separate
entitlement to take water … which can be marketed with certainty’. An offshore investor, he
said, would not look favourably on ‘a consent that is subject to any Nathan control or
uncertainty’. He added that had ‘never coveted or sought to acquire the Nathan 50%’; that
Nathan’s water could be marketed and bottled by arrangement; and that there was ‘no dispute
between Zodiac and Nathan’. 929 Thompson emailed again later the same afternoon, asking
whether the consent holders (Zodiac and Nathan) could simply transfer part to Zodiac and
part to Nathan under section 136 of the RMA. 930 He followed up with a letter on 28 April, in
which he reiterated ‘that it is commercially and legally critical that there are two separate
property rights’. 931
On 3 May, evidently after further discussions with Roke, Thompson wrote again. He noted
Roke’s advice that, under section 136, a transferee ‘must be either the owner or “occupier” of
the land specified in the consent as point of take’. (It will be remembered that the transfer
from Nathan to Zodiac had been straightforward in this regard, because Zodiac had purchased
the site identified in Nathan’s consent at the time as the point of take). Since Nathan was not
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an owner or occupier of the bores site, Thompson noted that his request for the issue of a
separate consent to Nathan was withdrawn. 932
Later in the year Thompson was still trying – now past his intended retirement date – to
extract an agreement from Nathan. On behalf of Zodiac, Steve Bennett and Paul Thompson
met Nathan four times in Bennett’s office in September and October 2006. 933 On 16 October
Thompson wrote to Roko Urlich, recalling how he had sent him and Nathan ‘concept notes’
for the joint venture which referred to ‘2 x 50% separate legal ownerships of the water ex
bore’. Nathan had been due to sign this document by 30 October 2003 but had never done so.
However, the arrangement was ‘recorded inter alia in a Deed dated 28-2-06 executed by
Richard Nathan’. 934 Now, Thompson told Urlich, this was ‘unacceptable’ to Nathan. 935 Since,
in Thompson’s opinion, the joint venture had become ‘unworkable’, he enclosed a signed
form transferring the consent expiring in June 2010 back to Nathan, which he asked Urlich to
hold until Nathan had repaid the loan. 936 He forwarded a copy of this form to the NRC,
asking that it take no action until Nathan had repaid his debt. 937
Nathan’s own position throughout these discussions is not easily understood because, unlike
Thompson, he did not forward correspondence to the NRC and WDC. However, on 31
October 2006 he gave Bennett a written statement for delivery to Zodiac. According to
Thompson, this read
At no time was there gifting or sale or obligation to transfer any type of ownership of RN
water right to another party. The water right is regarded as a property right … it was never to
be used as any kind of binding or business relationship[.]
…
From the day of inception RN vision regarding the business of bottling Poroti water has
always been an offer to outside parties a share of profits only. 938

In other words, Nathan appeared to regard the water bottling plan as his own intellectual
property.
On 20 November Thompson wrote to Nathan attaching a ‘statement of facts’. Zodiac, he said,
had always wanted two separate water entitlements, and Zodiac’s ‘willingness to make its
land at Poroti available’ had breathed ‘life into [the] stalled RN project’. Zodiac’s provision
of funding for the project to proceed was also ‘based upon acceptance by RN of this
fundamental matter’, with Thompson pointing to Nathan’s signed acceptance on 28 February
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2006 of the ‘separate entitlements’. 939 Zodiac was prepared to receive a ‘considered proposal’
from Nathan ‘whilst you are actively continuing discussions with third parties’, but not until
Nathan had repaid the loan debt. Thompson gave Nathan until 23 February 2007 to come up
with a ‘realistic proposal’; if one was not received by then, ‘Zodiac will take action without
further notice to you’. 940
Thompson also considered what would occur if the Zodiac share of the consent expiring in
June 2010 was transferred back to Nathan. He asked Susie Osbaldiston at the NRC for her
opinion on an arrangement whereby Zodiac would receive 250 m³ of the WDC’s water taken
under consent 2960, albeit from the bores site rather than Cutforth’s. 941 Osbaldiston
explained that the WDC could supply the water as it wished, but could only take it from the
specified location unless it applied for a transfer of part of its take under section 136 of the
RMA. 942 Alternatively, as she explained in a subsequent message, the WDC would have to
apply under section 127 to have its consent conditions changed. 943 While Thompson did not
quite accept the position, he nonetheless realised at this point that asking the WDC to make
an application under section 127 or 136 was ‘Definitely in the “too hard basket”.’ 944
By May 2007 Nathan had not provided Thompson with any proposal, and Thompson
forwarded Osbaldiston a page from the agreement signed on 28 February 2006. He told her
that
Our conclusion is that RN will not co-operate. This conclusion follows on from non-signature
of 50% transfer (Zodiac → New Zealand Spring Water Ltd) sent to NRC 27/2/06.
A ‘clean’ water take is a pre-requisite to NZSWL commencing marketing. 945

On 21 August 2007 Nathan did sign the consent transfer form (that Thompson had himself
signed on 27 February 2006) transferring Zodiac’s 50 per cent share in the consent expiring
in 2010 to NZSWL. 946 Before he did so Thompson copied him into a letter sent to Bennett, in
which Thompson wrote that
Richard apparently needs a reality check. Starting from RMA S.136 (2) – he is neither owner
nor occupier of the land specified as point of groundwater take. Following mutual releases
there is no ongoing relationship with Zodiac – none whatsoever.
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Suffice to say 3 years ago we were ready willing and able to breathe life into RN vision. We
have learned some lessons since then and we will not be repeating our mistakes! 947

But while Nathan signed this transfer, clause 14 of the new joint consent issued to Zodiac and
Nathan on 6 March 2006 stated that ‘The exercise of this Consent is subject to the prior
surrender of Resource Consent 2000 04611 01’.948 It appears that Nathan was not prepared to
sign the surrender, despite having committed to doing so in the memorandum of agreement
he had signed with Thompson on 25 March 2004 (see chapter 4). Thompson wrote to Nathan
on 24 August 2007 and told him that
I understand that you decided not to attend the meeting with Steve Bennett and Paul on
Wednesday.
If you want to achieve something positive you need the right starting point. Do you really
understand why there is no ongoing relationship between yourself and Zodiac?
It is essential that you recognise and accept some facts of life re Zodiac:
You cannot change anything. I have passed the point of total exasperation.
As previously advised Zodiac will not now consider any direct relationship with you.
Zodiac is free to vary its involvement or simply exit the project at any time.
This reality is something that you cannot change – what you need to avoid right now is
destroying any prospect of you achieving a future cash flow if and when a viable export water
bottling project is established at Poroti. That prospect depends upon the bottling plant at some
future time needing more water than NZSWL can supply.
By way of observation, there may be some merit in you reviewing your situation at this time.
You are unable to utilise your 50% separate water entitlement under the consent expiring June
2010 without the co-operation of both NZSWL and Zodiac. Further, the financial profile of
the project seems fundamentally at odds with your situation (no project funding is available –
the project risk is substantial – future payback is uncertain and may well be distant in time). 949
[emphasis in original]

Nathan appears at this stage to have been searching for a new business partner. Thompson
told him on 22 August that he had heard that he (Nathan) had ‘quoted a price for water supply
ex our boresite to a third party’. He assumed Nathan ‘made full and accurate disclosure’ at
the same time ‘of land ownership and your inability to supply and/or provide a site for a
bottling plant’. 950 On 3 September Thompson wrote again and hammered the points that
Zodiac wanted ‘nothing less than complete separation’ and that Nathan had no interest
whatsoever in Zodiac’s land at Porotī and no access to any groundwater. Once Nathan
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accepted these points Thompson was prepared to consider physical access to Nathan’s water
through a lease across Zodiac’s land to the nine inch bore. After that, if Zodiac developed a
viable export water business, Nathan would have the opportunity to sell his water to Zodiac,
thus gaining himself ‘a passive cash flow’ and ‘an asset you could hold or sell’. 951
Clearly, Nathan was thwarted, but Thompson was also unable to act independently while
Nathan remained his joint consent holder. However, Thompson soon developed new plans
which would enable him to exclude Nathan entirely, as we shall see below. As he had
concluded his 3 September letter, Zodiac was quite prepared ‘to move on without reference to
you’. 952
The chapter returns to the final throes of the dissolution of the Zodiac-Nathan relationship
below. In the meantime, however, Zodiac had another issue it had to deal with – the
extension of its land-use consent lapse date.

5.3 Zodiac’s application to further extend its land-use consent lapse date
It will be recalled that, by early 2004, Zodiac had secured a lease over the WDC’s former
bores site (which it converted to a freehold title later in the year), and obtained an extension
of its consent to construct the water bottling plant until June 2006. Given the ongoing
negotiations to resolve the appeals against the water consent, Thompson signalled to the
WDC in October 2005 that he would soon be seeking a further extension of time for the landuse consent. 953 With the appeals resolved in May 2006, Thompson wrote again to the WDC
to request an extension until June 2010. He emphasised that the factors involved in the
previous request for an extension still applied, and hoped for similarly quick approval from
the WDC on this occasion. 954 He could not resist remarking to the WDC, with respect to the
appeals, upon ‘the delays we suffered for no good reason’. He also attached a copy of the
NRC’s May 2005 media release at the time of its award of the 30-year consent to Zodiac and
Nathan. 955 For good measure he also faxed Ingrid Kuindersma – the WDC’s Team Leader
(Consents) – a copy of Mayor Craig Brown’s letter in support of Nathan of 13 October 2000
that referred to the WDC’s support for the water bottling project. Thompson explained that
‘Zodiac has relied upon explicit WDC statements over the last 5 years’. 956
If Thompson hoped for a straightforward endorsement from the WDC, however, he was to be
disappointed, because once again local voices rose in opposition to the construction of the
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bottling plant. Among the more vocal of these were Ian and Laura Richards, who had bought
a property at Porotī (the Sterlings’) unaware of the plans for a water bottling plant and, in
April 2005, were ‘extremely concerned’. 957 Kim Parslow of the WDC told Laura Richards on
2 May 2005 that the Sterlings had been invited to comment but had not done so. 958 Richards
wrote again to seek clarification of when the consent would terminate and an assurance that,
if any renewal was being considered, the most affected property owners would be
consulted. 959 Kuindersma rang Ian Richards and advised that the extension had been for 36
months and that ‘any application for further extension would be considered on its merits at
the time received’. 960 When Thompson’s letter of 5 October 2005 was received indicating
that he was intending to apply for an extension, Kuindersma and Thompson discussed the
matter. She made a note that he would provide a section 125 application ‘specifically
addressing impacts on neighbours’. 961
On 25 May 2006 Ian Richards wrote to Kuindersma to express his and his wife’s objection to
the renewal of the consent. He claimed that the level of local opposition had increased since
the original application in part because ‘the present residents are no longer those that were
paid off by the developers’. He suggested that, in their letter to the Porotī School Board of
Trustees of 24 January 2001, it had been ‘clear that developers are basically offering the
school money if they do not object’. Furthermore, ‘Mr Nathan has also confirmed to me in
person that the developers paid the owners of our property “a large sum” to stop them
objecting’. Richards asked Kuindersma if this was ‘normal and acceptable practice’; Nathan
had told him that it was, and said, and that ‘the owners of our property had “taken their gold
coin and moved on”’. Richards also complained that the prospect of the bottling plant’s
construction had not been recorded on WDC-issued land information memorandum (LIM)
reports, and alleged that, in a letter to school board of trustees member Janet Simperingham
on 17 May 2001, the developer’s lawyer (presumably a reference to Bowden) had claimed
that ‘the bottling plant “has to go at source” for “regulatory reasons”’ (emphasis in
original). 962
On 29 May Philip Rogers wrote to Kuindersma to say he and his wife were ‘very angry’
about the situation, having bought their adjoining property in complete ignorance of the
plans. Like Ian Richards, Rogers noted that ‘many properties have changed hands that
surround this site in the last few years’. 963 The same day Kuindersma was also written to by
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another neighbour, Ian McMurchy (of Avoreti Orchard), who made the same point. 964 It is
not clear whether there was some implication in these claims that landowners had left in
anticipation of the bottling plant being built. Kuindersma informed Richards, Rogers, and
McMurchy that the applicants had requested a time extension and had been asked to seek the
written approval of neighbouring properties. 965

Figure 20: Plan showing properties neighbouring the Zodiac bottling plant site, 2006 966

On 14 June 2006 Kuindersma wrote to Thompson and advised him that, after assessing his
application, the WDC considered that ‘the proposal for an extension of time may adversely
affect the adjoining property owners’. She asked for written approvals from the owners of all
properties adjoining the bottling plant. Upon receipt of Thompson’s response – which could
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include a refusal to provide this information – the WDC would then decide whether the
application needed to be publicly notified. 967 Thompson was unimpressed, telling
Kuindersma that Zodiac had been relying on the WDC’s June 2003 ruling that no-one would
be adversely affected by the extension granted at that point. Neighbours could not now
complain about previously litigated issues ‘through the back door’, he said, and asked for
specifics about the supposed adverse effects. He requested all WDC correspondence on the
time extension and for the deadline for his response to be pushed back. 968
Kuindersma gave Thompson copies of the letters from Richards, Rogers, and McMurchy on
10 July. 969 In the meantime, Ian Richards wrote again. He clarified that he had meant in his
previous letter that the developers were claiming it to be a European Union requirement that
water be bottled at source. He did not believe that such a requirement existed, and wanted to
know if the claim had been checked at the time. He also dismissed the developer’s reasons
for needing an extension of time (such as seeking a longer term for the water consent).
Putting off building the plant had been a purely commercial decision, he felt, ‘and the
consequence for them [the developers] is, (and very rightly should be) that they need to
convince the new local community of the worth, relevance and appropriateness of their
factory’. 970 Kuindersma replied on 7 August to say that the original decision granting the
consent had not mentioned the requirement for water to be bottled at source, but the evidence
had referred to a World Health Organisation statement to this effect. 971
On 10 August Thompson sent Kuindersma advice he had just received from Export New
Zealand that suggested that no marketing be commenced until a time extension had been
received from the WDC. Thompson also stressed the need for long-term consents in
attracting investment and maintaining commercial viability. He referred to an email from
Kuindersma about limited notification which does not appear on file. 972 The following day he
emailed Kuindersma and repeated his request to see the letters sent by the WDC to the
neighbours, having thus far only received their correspondence. He also queried the WDC’s
interpretation of the notification requirements of the RMA since in 2003 the WDC had
decided that no-one could be adversely affected by the previous extension. He argued that
‘certain persons wish to relitigate the original Council decision’ and put it to Kuindersma that
‘the time extension application must be processed properly under RMA’. 973
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Kuindersma must have shared Thompson’s 10 August correspondence with Richards,
because Richards commented on it on 22 August. He dismissed Export New Zealand as a
privately funded lobby group seeking to influence local government policy, and expressed
bewilderment as to why the developers would go ‘to the trouble and expense of gaining
consent for the factory development if they were being advised so clearly that any such
investment would be foolish without an agreement for an extended consent to draw water’.
He asked when the developers had first filed their application for a longer consent term to
take water. On the basis of Export New Zealand’s advice, he assumed this must have been
before the application to build the bottling plant was made. 974 The answer was of course that
Planet Blue had applied for the land use consent as soon as Nathan had secured his ten-year
water right in late 2000.
On 11 September 2006 Thompson wrote to Kuindersma to respond to Richards’ allegations.
He denied that the Sterlings had been offered any ‘gold coin’ inducement to sell to Planet
Blue, attaching the sale and purchase agreement between those parties in March 2001 for
$240,000, which Thompson asserted was market value. Zodiac had had an option to buy the
Sterling property itself, but had declined to do so and it had later been sold to the Richards.
Thompson said that Richards had been attempting to mislead the WDC, had never contacted
Zodiac, and had no evidence of any new effects. 975 A week later Thompson filed Zodiac’s
full application, which superseded the ‘short form’ one he had submitted in May. He now
sought an extension of the lapse date for the consent to build the bottling plant until June
2015. In his covering letter he told Kuindersma that there was no prospect of obtaining the
neighbours’ approval (although it does not appear that he had tried). He submitted that the
application should be limited in notification to the neighbours only. 976 In his application itself
Thompson again stressed the mayor’s October 2000 letter of support, the 2001 WDC decision
that the effects of the plant would be no more than minor, the straightforward time extension
obtained in 2003, the progress made on securing the water consent, and the importance of
security of term in resource development. 977
Kuindersma wrote to the eight neighbours – including the Māori owners of Whatitiri
13I3B2B3B1 and 13E South D1B – on 12 October and advised that ‘Council had initially
planned to publicly notify the request for an extension, however, on further investigation, it
was determined that there is no legal provision to do so.’ There would, therefore, be no public
hearing and formal submissions process, although the neighbours were invited to provide any
concerns in writing within two weeks. 978 Letters were received from Ian Richards (sent 14
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and 30 October), the Richards family (sent 18 October), the Rogers family (sent on 19
October), the Principal of Maungatapere School (sent 19 October), and Simperingham, who
was now the Porotī School Board of Trustees property manager. It is possible that the
trustees, Maungarongo Marae, and Waimarie Marae were unaware of the extension
application.
Richards argued in his 14 October letter that the WDC’s 2005 advice had been that there
would be no automatic renewal of the consent, especially if there had been changes in the
local environment, and that Kuindersma had stated ‘categorically’ only a few weeks ago that
there would be a public hearing. He said more time was required to prepare a response and
that he was considering a complaint to the Ombudsman and the Ministry for the
Environment. 979 In their 18 October letter the Richards family repeated the allegations that
adjoining property owners – including the school – had been bought off in 2001. They also
criticised the developers for, in the Richards’ view, constantly finding new reasons for water
and land use extensions but never actually starting. Since 2001, they went on, the local
environment had changed dramatically, with increased population, changed neighbours, and a
new board of trustees at the school. 980
On the school specifically, the Richards understood that, at the time of the original consent in
2001, ‘the school was facing serious problems with role [sic] and financial security and
possibly perceived the developer’s promise of possible financial support at the time as a life
line’. 981 The evidence is confusing in this regard. As noted in chapter 4, the August 2000
Education Review Office (ERO) report on Porotī School had recorded a roll of 77. However,
at the time of the June 2004 ERO review the roll had plummeted to only 29. It is not clear
when exactly the roll plummeted and why, although it might be noted (as is set out also in
chapter 1) that from a 71 per cent to 29 per cent split of Pākehā over Māori students in 2000 –
presumably 55 Pākehā and 16 Māori – by 2004 there were only 12 Pākehā students, as
opposed to 17 Māori. By September 2007 – still the best part of a year after the Richards’
letter – the roll had climbed to 37 (with 20 Pākehā and 17 Māori). 982
In her letter of 3 November, on Porotī School letterhead, Simperingham did not discuss these
roll fluctuations. Instead, she reiterated the conditions that had previously been placed on the
plant’s construction and expressed the school’s ongoing concerns about noise, safety, and
‘the reputation of the School’. 983 The principal of Maungatapere School, Judy Eagles –
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whose school also sat alongside the same highway that the extra traffic would use – noted
that her school’s roll had almost doubled over the previous six years. She too emphasised that
the character of the area had changed, with more lifestyle blocks and more children. 984 The
Rogers’ family’s concerns were around the changed character of the neighbourhood, the lack
of any notice to purchasers, the precedent for the future, and so on. They did raise one new
issue, however, which was the commencement of logging of a forest further up Mangakahia
Road which would increase the movement of logging trucks. 985
In his 30 October letter, Richards noted that Kuindersma had admitted that she had ‘no
knowledge of the area as it was in 2001 or now’. He therefore asked her what research she
had undertaken into the changes in road use, housing, and population that had taken place
over the previous five years. 986 Kuindersma replied to Richards on 8 November. She
conceded that she had been incorrect to tell him that the application would be publicly
notified if the approvals of neighbouring landowners were not obtained. Section 125 of the
RMA did not provide for this, she explained, and the whole business had been ‘an unusual
situation that myself and other colleagues have not encountered before’. However, she
confirmed that changes in the environment would be taken into account, and that she would
be carrying out the necessary research. She added that, other than a judicial review in the
High Court, there was no right of appeal or objection open to neighbouring property
owners. 987
The WDC staff report on Zodiac’s application to extend its lapse date was completed on 1
December 2006. In it Kuindersma considered that substantial progress had been made by the
applicant to give effect to the consent, including the achievement of a 30-year water consent
from the NRC, the purchases of the bores site, and so on. She noted that no neighbouring
property owner had provided written approval. Some had raised concerns, but – with respect
to noise and safety – Kuindersma considered that these had already been addressed in 2001.
Moreover, any changes in the ‘receiving environment’ since 2001 were not sufficient to make
the previously assessed effects any different (although here Kuindersma noted that no
completed assessment of traffic volumes had been undertaken since 2001). In conclusion she
considered that granting an extension of time would ‘not be contrary to the objectives and
principles of the Proposed District Plan’ and recommended an extension of between two and
five years. This was less than the nine years sought by the applicant, but a period of that
length would ‘raise significant uncertainty for the community and would preclude the
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assessment of the activity against any significant change to the planning regime that may
occur in the intervening timeframe’. 988

5.4 The WDC decision on the Zodiac application to extend the consent lapse date
In considering Kuindersma’s report and recommendation, the independent planning
commissioner appointed by the WDC to rule on the matter, Les Simmons, awarded a fiveyear extension (the default period under section 125 of the RMA). He considered that Zodiac
had now reached the point where work on the site could begin, and had ‘not provided any
convincing resource management reasons that would justify any further extension beyond a
further five year period’. 989 Despite the local voices in opposition, the time extension did
have an inevitability to it. This was because, as Thompson himself liked to point out, the
WDC had in various ways clearly committed to helping make the water bottling project
happen. Mayor Brown’s letter of 13 October 2000 really showed that it was in fact WDC
policy.
The Rogers family were outraged by the decision. 990 But nor was Thompson happy. On 18
January 2007 he wrote to the WDC and stated that ‘for practical purposes the time extension
is unworkable’. He pointed to his advice from Export New Zealand that he should not
commence marketing until the WDC granted ‘a time extension that recognizes offshore
commercial realities’. 991 Thompson and his son Paul travelled to Whāngārei and met on 22
January with Kuindersma and Alister Hartstone, the WDC’s Resource Consents Manager. It
appears from Kuindersma’s notes that the Thompsons had their attention drawn to the
difference between a consent duration and the time limit on giving effect to a consent. They
left the meeting undecided as to whether they would lodge an objection ‘to protect their
position’. 992 Thompson evidently decided to do this quickly enough, for he sent Kuindersma
a ‘notice of objection’ the following day. In this letter he remarked that the WDC had not
recognised the commercial realties of the project. 993
On 26 February Thompson wrote to the Chief Executive of the WDC, Mark Simpson. He
drew Simpson’s attention to several passages in a September 2000 Ministry of the
Environment publication, Resource Consent Durations and Reviews. 994 These included the
following statements:
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‘Making decisions on consent duration requires enabling people to use and develop resources
without unnecessary constraint, while ensuring that environmental values are adequately
protected.’
‘The S.128 review provisions have been established as a safeguard so that consent holders
may be provided with the certainty they require through long term consents while enabling
the Council to periodically review the consent conditions to ensure that adverse
environmental effects are adequately managed over time.’ 995

On 8 March 2007 Hartstone felt obliged to send Thompson a letter of clarification, having
become concerned that ‘issues relating to the lapsing, duration and giving effect to …
resource consents have either not been clearly identified or understood’. Hartstone told
Thompson that, at the meeting on 22 January he (Hartstone) had explained that Thompson
would have to formally object under section 357 of the RMA if he wished to challenge the
five-year extension. However, Hartstone did not consider Thompson had much ground to do
so, and had invited Thompson to obtain a legal opinion showing why a longer extension
would be justified. Hartstone observed that the opinions of Export New Zealand did not
matter, as the issue was one of legality, and he pointed to other sections of the Resource
Consent Durations and Reviews document that made clear that resources could not be tied up
through continually extended resource consents by speculative consent holders. 996
Harstone explained that the 2003 reference to the effects being no more than minor referred
to the term extension, and did not reaffirm the 2001 consent decision allowing the plant to be
built. The land-use consent term was indefinite, in that the right to operate the bottling plant
would not cease if the water right did. But it was standard, he said, that a consent should be
given effect to within five years – that is, the bottling plant should in theory at least be
constructed within this period, even if not ‘fully operational’. Once the land use consent had
been given effect to, in this regard, ‘’you have an unlimited duration to operate the plant’. 997
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Image 22: The Zodiac bores site, July 2015 998

It is not clear whether Thompson took any legal advice at this point. It seems that he may
have decided to give up his immediate pursuit of a further time extension, and focus instead
on the water right. On 29 September 2008 he prepared a list of activities undertaken at the
bores site which he entitled ‘WDC certificate of compliance RC 40198’. These included
fencing, new gates, planting, and replacing the bore headworks and submersible pump.
Zodiac, he wrote, had also developed good relations with Porotī School, and established the
Porotī Community Trust. 999 The community trust was set up on 22 December 2006. In
January 2007 Thompson and his wife Elizabeth – the joint settlors of the trust – issued a
‘memorandum of wishes’ that described how the fund should be applied by its trustee. The
favoured future beneficiaries were
Persons making significant contributions to the success of the bottled water project
Persons having an ancestral or other significant connection with Poroti Springs
Persons involved in obtaining the original Poroti water take consent 4611
Poroti School – including pupils and staff
Other charitable purposes within Northland1000
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As noted in chapter 4, this list had a different emphasis to the beneficiaries Thompson had in
mind in 2005, with its addition of reference to those who had contributed to the bottled water
project or obtained the original water consent.

5.5 Zodiac’s initial plans for a greatly increased water take
A new direction in Zodiac’s approach to the water right appears to have been signalled in late
2007. Paul Thompson wrote to the NRC and asked about the actual water usage of the
MWCL and WDC over the previous five years ‘such that we can ascertain the likelihood of
taking additional water in periods when they do not utilise their full allowance’. 1001 Then, in
June 2008, the Chief Executive of Export New Zealand, Bob Walters, replied to a letter from
Ian Thompson asking (in Walters’ words) ‘how best to develop, for the long term, your
bottled spring water export opportunity’. Walters advised Thompson to aim for ‘high annual
volumes of bottled water’. As he put it:
Emerging markets (e.g China) can be expected to take substantial volumes of bottled water
i.e. well in excess of your current 1000m³ per day consented quantity. Any inability to supply
sufficient product could well limit your export potential.
You have advised that the principal consent holder taking water at Poroti (Whangarei District
Council) has, over an extended period of years, been utilising less than its full water take
allocation. The direct consequence is that water not utilised flows downstream into the sea.
If this situation were to continue long term, there would be significant loss of potential
national and local benefits which otherwise could be derived from your project. We note in
particular that your project is based upon exporting sustainable natural resources – in our
view such projects should be actively supported at both national and local levels.
If spring water additional to your present entitlement can be secured, then we believe that you
would be in a much better long term position. With higher annual volumes, you should be
able to achieve the essential economies of scale likely to be required to ensure competitive
future product costs and pricing. Also to cope with future shipping cost escalation to export
markets.
Our advice therefore is that, in order to facilitate export marketing long term, you seek to
obtain additional groundwater which is not being used by the principal Poroti consent
holder. 1002

In a circular kind of fashion, it seems that Thompson had invited Export New Zealand to
encourage Zodiac to apply for a greater take of groundwater, with Zodiac then able to point
to Export New Zealand’s advice as a reason to act. Thompson forwarded Walters’ letter to
Roke at the NRC on 15 July 2008, explaining that Zodiac intended to seek an expanded water
take consent from its bores. He noted that the springs had dried up when the council had been
pumping 8,000 m³ per day, and asked Roke what he thought the maximum sustainable daily
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take from the bores would be without impacting on other local bores. 1003 On 20 August, in a
further letter to the NRC, Thompson explained that his intention was to apply, in the name of
NZSWL, ‘for a separate additional water take consent up to 3000 M3 per day’ (which would
thus give Zodiac and NZSWL a combined total of up to 4,000 m³ per day). 1004
On the face of it, this was a remarkable ambition on Thompson’s part. The WDC had ceased
to draw water from the bores in 1994 after the NRC had not only put the WDC on notice to
stop using them, but had also proposed that the ‘relevant water intake works’ be removed.
Māori cultural concerns had been a telling factor in their decision. Nathan’s consent in 2000
(as affirmed by the Environment Court in 2002), and Zodiac and Nathan’s new consent for a
longer duration won in 2005-2006, had both been on the basis, in part, that the volume of
water to be taken would be so small as to have an immeasurable environmental impact.
Planet Blue’s consent to build a water bottling factory – also heavily contested – had been
awarded partly on the basis that the number of daily truck movements would be contained.
Now Thompson wanted to add up to another 3,000 m³ to Zodiac’s maximum take of water
from the bores and – inevitably – greatly increase the scale of operations at the bottling plant.
One might have been excused for thinking, at the time, that this seemed like an impossible
wish list.
Both Roke and Dale Hansen, the NRC Water Resources/Hydrology Programme Manager,
provided Thompson with advice and information at this point, but this does not appear on
file. For example, Thompson thanked Roke on 22 August ‘for your help re physical effects’.
In this letter Thompson noted that, as per the Export New Zealand letter, ‘obtaining sufficient
long term water supply is seen as a critical element of our project’. 1005 It can be seen that
Thompson’s definition of what was ‘critical’ to the project kept expanding. In 2003 it was the
formal issue to Zodiac by the NRC of its shared consent with Nathan expiring in June 2010
for 500 m³ (with the possibility for another 500 m³) that was ‘essential for credibility in
dealing with third party prospects overseas’. 1006 In 2005, Thompson referred to the ‘critical
need to have evidence … [of] long term [30-year] water supply security being 500 M³/day
first priority’. 1007 Now, it was suddenly critical – on the basis of a letter solicited from Export
New Zealand – to have not only a 30-year consent but also to have up to four times as much
water supply.
On 3 October 2008, Thompson wrote to Andrew Venmore at the WDC. He noted that the
springs had run dry because of the City’s pumping from the bores in 1983 and explained that,
in seeking to take an additional volume of water, Zodiac was ‘concerned to ensure’ that this
did ‘not exceed a seasonal level that is sustainable’. He suggested that a section 128 review
condition could apply to Zodiac’s ‘fourth ranking priority water take’, such as that negotiated
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with counsel for the trustees and Waimarie Marae in late 2005 (that is, evident ecological or
cultural impact triggering a review of consent conditions – see chapter 4). 1008 On 9 October
he wrote again to Venmore, and pointed to the fact that, in 1989, the NRC special tribunal
had awarded the City the right to extract up to 10,000 m³ per day from the bores, with a
minimum flow at Fig Tree of 50 litres per second. ‘These conditions’, he suggested,
‘reflected the available resource / seasonal acquifer [sic] flows in relation to sustainable
groundwater take at the boresite then owned by Whangarei City Council’. 1009 Thompson
forwarded this correspondence to Roke, annotated with a note that the information meant
there was ‘no need to re-invent the wheel’. 1010
But the 1989 decision of the special tribunal was not necessarily a compelling precedent for
Zodiac. The allowance for a 10,000 m³ daily maximum take reflected the fact that the
Cutforth’s plant would need to be upgraded before the WDC could draw all its required water
from that location, and of course the special tribunal considered the five-year consent to be
the absolute end of the WDC’s right to draw water from the bores. Furthermore, during the
short life of this five-year consent the WDC ran so low on water reserves (in 1991) that it
sought to have its minimum continuation flow requirement at the springs temporarily waived.
Thompson must have been hoping that the WDC’s take of such a large volume from the
bores had been problem-free. He wrote to Roke again on 20 October 2008 asking whether
there had been ‘any significant downstream environmental damage where surface water
emerged at Poroti Springs’, including whether there were there any complaints on the NRC
files. He explained that Zodiac wanted to prepare a ‘sensible’ application. 1011 On 31 October
he advised Roke that he had now modified his plan, and was ‘now thinking in terms of
applying for an additional maximum fourth priority take of less than the 2000M3 per day
discussed with you last Wednesday’. 1012 As usual, there is no note of this conversation on
file.

5.6 Zodiac’s further attempts to extricate itself from its relationship with Nathan
At the same time as Zodiac was developing plans to apply for a greatly increased maximum
take of water, Thompson was continuing to consider how to address his impasse with Nathan.
On 2 October 2008 he wrote to Roke and noted that clause 14 of the Zodiac-Nathan 30-year
consent required that, before the new consent became operative, the previous consent
(expiring in June 2010) had first to be surrendered. This had not taken place but Thompson
asked whether it could effectively be regarded as surrendered, since its point of take referred
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to a site (the former Smith-Abbott property) on which there was not – and would not be – any
bores. He explained that
We have proceeded with preliminary works on our boresite land needed before the 30-year
consent could physically be exercised. … [The Nathan consent] became redundant at the time
Zodiac purchased the former WDC boresite land with 3 proven bores. Therefore no bore was
ever drilled so as to exercise the Nathan consent in terms of its specified point of take. 1013

He told Roke that ‘offshore parties undertaking due diligence on our bottled water project
will require certainty that the water take consent is legally operative’. He therefore asked for
‘a letter confirming that Clause 14 surrender provision has been formally satisfied such that
our 30 year consent to June 2035 can be exercised’. 1014 He attached a chronology in which he
noted that Nathan’s consent had named the point of take as being on land now owned by
Zodiac, and that Nathan had signed an agreement on 25 March 2004 to surrender the 2003
consent upon the joint award of the (50-50) 30-year consent term. 1015
Roke replied by reminding Thompson that the 2003 consent did not lapse until it expired (in
2010) and was held jointly by Zodiac and Nathan. He asked if there was anything else to
document Nathan’s surrender. 1016 Thompson said he had nothing beyond the March 2004
agreement, but was about to sign a statutory declaration setting out the ‘facts’ about Zodiac’s
business relationship with Nathan. He told Roke that he ‘took the view that he had made a
serious error of judgement in relying on RJN accepting and acting on sound business advice
from Terry Archer’. He did not believe that Nathan would agree to surrender the consent, and
he summed up matters for Roke like this:
The situation is that we have invested substantial time and money in order to proceed with
taking water from the proven bores on land purchased from WDC. In order to proceed with
marketing in China we need to find a solution to Condition 14 which does not expose us to
delays for no good reason. 1017

Thompson indicated that he was going to draw up a possible variation that would be
requested to clause 14, altering the start date. Nathan could have no legitimate objection to
this, he added, ‘Other than loss of possible obstruction nuisance.’ 1018 NRC staff must have
been somewhat struck by Thompson’s industry. Roke forwarded his email to Osbaldiston and
added ‘Lets see what hew [sic] come up with next!’ 1019 As it happens Thompson did not
follow through with his proposed variation to clause 14 because he and Paul Thompson
instead drafted an updated surrender document, which they asked Bennett to put to Nathan
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for either counter-signing or refusal. 1020 On 20 October Thompson signed his statutory
declaration that set out the chronology of events leading to ‘the final breakdown in Zodiac’s
business relationship with Richard Nathan’. He told Roke that Zodiac could now not
‘contemplate any direct contractual relationship with him’, although he suggested that
Nathan’s efforts over time could perhaps be recognised through some unspecified use of the
Porotī Community Fund. 1021
Bennett reported to Paul Thompson a few days later that Nathan had come to his office on 21
October, and Bennett had put it to him that he should sign the new surrender document
already signed by Paul Thompson for NZSWL. Nathan refused, his ‘stated reason being that
he felt he would be “disenfranchised”’. Nathan apparently felt that ‘if he signed the
documents he would not be acting in the interests of the Community and he could not allow
that to take place’. 1022 Thompson must have spoken to Bennett that evening. Bennett had
told him that Nathan had been ‘indignant, jumped up and down’ and the ‘same old Richard’.
Thompson noted that he had previously
mentioned the possibility of indirect future financial benefit to RJN through Poroti
Community Trust. (Payable only from viable export bottling project yielding future cashflow
to Poroti Community Trust). No disclosure of this to RJN whilst intransigent.1023

It is not clear from this what Nathan meant by the ‘interests of the Community’. He may well
have envisaged that he would continue to hold considerable influence over the water bottling
project and now, as it became clear to him that this would not be the case, he was fearful of
repercussions from the community. It will be recalled that Nathan’s record of a consultation
hui in April 2005 was that all present agreed ‘that they need to support Nathan position as he
is all their best hope for a visuable [sic] Maori presence in the project’. 1024 If this was true,
and Nathan felt that his arrangement with Zodiac was now leaving him ‘disenfranchised’,
then obviously the Porotī Māori community were equally excluded.
It does not appear that Bennett or Thompson were interested in getting to the heart of
Nathan’s concern – or at least Thompson did not discuss this with Roke. Nor, it seems, did
Roke probe the matter in return.
On 24 October 2008 Thompson wrote to Roke and stated that Nathan would not counter-sign
the surrender agreement, that the consent was abandoned, and that the failure to meet
condition 14 of the new consent was ‘solely due to default by Richard Nathan’. Thompson
explained that ‘several bad experiences with Richard have shown that in our considered
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opinion he lacks essential integrity such that we cannot and will not rely upon any
undertaking from him or enter into any direct contractual arrangement with him’. Zodiac’s
‘legitimate efforts’ to exercise its consent ‘should not be frustrated by blatant misconduct of
Richard Nathan’. He trusted that nor would the NRC allow its grant of consent to be similarly
frustrated. He therefore called on the NRC ‘to intervene in whatever manner is considered
appropriate’ (emphasis in original). 1025
Roke sent a formal response to this request. He explained that the NRC had to be ‘neutral as
to the arrangements between joint holders of resource consents’. However, a consent holder
could seek a change to or cancellation of their consent conditions under section 127 of the
RMA. 1026 Thompson then came up with a new proposal. He told to Roke that, since the sole
purpose of condition 14 was to prevent ‘double-dipping’, he was prepared to grant the NRC
an interest in Zodiac’s land to provide it with ‘certainty equivalent to surrender under
Condition 14’. Using the language of the RMA, Thompson contended that Nathan was now
causing Zodiac ‘Serious adverse effects’ (as ‘export marketing is being prejudiced’). 1027 Roke
thought this unnecessary, and advised Thompson that he could make an application under
section 127 to simply replace the existing condition 14 with one that read ‘Consent 2000
0461101 and Consent 2003 0461101 shall not at any time be exercised simultaneously’. This
condition would also be needed on the earlier consent. 1028
This advice was welcomed by Thompson, who thanked Roke ‘for suggesting a way
forward’. 1029 On 25 February 2009 Thompson wrote to Nathan and told him that an
application to amend the text of condition 14 would soon be made. He told Nathan what the
new wording applied for would be, using the exact sentence suggested by Roke. 1030 As it
happened, however, Thompson remained reluctant to make the section 127 application
because of the costs and uncertainties involved and, after searching his files, he found a letter
he had written to Osbaldiston on 23 June 2005 attaching a surrender of the original consent
postdated to 30 June 2005 that was in fact countersigned by himself and Nathan. He had
accidentally omitted to send this at the time, but assumed that it remained valid and asked
Roke to action it. 1031
It is not clear what response to this Roke made, but he cannot have regarded it as sufficient
for the consent to in fact be deemed to be surrendered. This is because Thompson then
prepared a formal application, which he sent to Roke on 7 July 2009. As Thompson usually
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did with such matters, he asked Roke for his advice on the wording of the application
(requesting that Roke ‘run your eye over the text’ and ‘treat it initially as a pre-lodgement
document’). 1032 Again, it is not clear what response Roke made, but the application seems to
have remained in the form Thompson submitted it. In sending his cheque to cover the
$928.13 processing fee Thompson told Roke that ‘Both Paul and I have really appreciated
your help and patience with our project.’ 1033 It seems that this note of appreciation was
intended to mark Roke’s retirement.
Thompson’s application set out that condition 14 could not be fulfilled because Nathan
refused to countersign the surrender of the previous consent. Nathan’s original consent had in
fact been ‘a nullity from the outset’, according to Thompson, because ‘it did not provide
sufficient security of water supply required to support a viable export bottled water project’.
Nathan could not reasonably argue that he was detrimentally affected by the surrender of the
original consent, and in fact had countersigned a surrender document in 2005. 1034 Osbaldiston
and Roke determined that there should be a limited notification of the application only, 1035
and letters were sent to Nathan, Waimarie Marae, the trustees, and Norris accordingly. 1036
On 29 July Bennett wrote to Paul Thompson to say that he had spoken to Meryl Carter. She
had apparently stated that the trustees were interested in applying for their own water consent
and so had been advised by their lawyer not to give written support for the Zodiac
application, but otherwise they had no objection. 1037 Paul Thompson forwarded this to the
NRC, adding that there were ‘good strides’ being made in the relationship with the local
community after the establishment of the Porotī Community Trust. 1038 As part of the Zodiac
application Ian Thompson had sent Roke and Osbaldiston a copy of the ‘Poriti [sic]
Community Trust’ certificate of registration, noting that an initial grant had been made to
Porotī School of $6,500. 1039
As it happens, Prue Kapua – on behalf of Waimarie Marae – did file a submission in
objection to the Zodiac application on 6 August 2009. She contended that the ongoing
existence of both consents gave insufficient assurance to the submitters. 1040 Thompson
responded by reminding Osbaldiston that Bennett had reported that there was to be no written
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objection to the application (although here he perhaps failed to draw a distinction between the
trustees and Waimarie Marae, a point which was picked up on by Osbaldiston 1041). He
suspected that Nathan lay behind the submission, ‘rather than the named submitter’. 1042
Thompson also wrote to the chairman of the NRC hearings committee and requested that any
required hearing be brought on as soon as possible, as a marketing trip to China had been
scheduled for the following month and ‘the intent of the water take consent … should not be
frustrated for no good reason’. 1043
Osbaldiston wrote to Kapua on 20 August and thanked her for raising the issue of what the
submitters regarded as the ongoing potential for ‘double-dipping’. She suggested that an
alternative wording to that proposed by Thompson be used, such as
The exercise of this consent is subject to Resource Consent 2000 04661 01 not being
exercised at any time between ? September and its expiry 30 June 2010. 1044

NRC Acting Consents Manager Stuart Savill evidently agreed, granting a change to condition
14 on 15 September so that it would now read ‘The exercise of this consent is subject to
Resource Consent 2000 04611 01 not being exercised at any time between 15 September and
its expiry 30 June 2010.’ 1045 The altered consent was issued on 12 October 2009 and signed
by Robert Lieffering as Consents Senior Programme Manager. 1046 It never was established
what if any difference of opinion there was on this matter between the trustees and Waimarie
Marae, and nor do the files shed any further light on Bennett’s report that the trustees were
interested in applying for their own consent.

5.7 Zodiac’s application for a 35-year consent and its final separation from Nathan
Thompson now considered his project free of Nathan’s encumbrance, and turned his attention
back to still further increases to Zodiac’s ‘long-term security of supply’. It is difficult to tell
whether he kept discovering that a new consent for a longer term or a larger volume of water
was needed, or whether he saw each new application for an increase as a building block,
knowing that applying for too much straight away would have less chance of success.
Whatever the reason, it can be seen that Zodiac was incrementally expanding its foothold.
From buying a stake in what was then Nathan’s eight-year consent for a minimum 500 m³ of
water per day in 2003, Thompson first sought to have the consent not lapse until it expired.
He also obtained a three-year extension to the lapse date for his consent to build the bottling
plant. He then applied for a 30-year water consent (which he achieved), and a further nine-
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year extension to build the plant (gaining only five extra years). By 2008 he had become
interested in obtaining the right to take at least up to another 2,000 m³ per day, although he
was yet to make the application. Now, in late 2009, he set about obtaining a new consent for
a longer duration (on this occasion without even the appearance of collaboration with Porotī
Māori that Nathan had provided). These were arguably all the foundations for a long-term
consent for a large volume of water; had an application of that scale been made at the outset,
in 2003, it probably would have failed.
On 1 October 2009, Thompson – for whom retirement must have now been indefinitely
postponed – lodged an application (by Zodiac alone) for a new consent that would expire 35
years from the date of the expiry of consent 2000 04611 01 in June 2010 – that is, in June
2045. The objective, he explained once more, was ‘to provide essential long-term security of
supply of spring water for bottling’. Although he was interested in a greatly increased water
take, he did not apply for any additional water in this application. Rather – perhaps on the
basis of a building block approach – he emphasised that ‘Other than in respect of consent
duration this application proposes no change in either activity or the water quantity
sought.’ 1047
Thompson also asked for the allocation of ‘a new file number which is completely separate
and distinct from 4611’, adding that ‘Richard Nathan is no longer involved in the bottled
water project’. 1048 His application was ‘for a new groundwater take consent to supercede [sic]
and replace the existing consent 2004 0461101’. 1049 The application was thus the means by
which Zodiac would fully and finally sever its connection to Nathan, and have a water
consent at Porotī that was entirely its own entitlement.
As evidence of the need for the new consent, Thompson pointed to the past correspondence
from Export New Zealand and Investment New Zealand as well as a letter from John
O’Loghlen, a director of NZSWL and Thompson’s agent on the ground in China. O’Loghlen
wrote to Thompson on 9 September 2009 and told him that 35 years was required to support
the level of investment and marketing required, and that Thompson ‘should lose no time in
seeking the maximum long term security of water supply’. 1050 Thompson was most insistent
that the NRC expedite the processing of his application. He pointed to amendments recently
made to the RMA (the Resource Management (Simplifying and Streamlining) Amendment
Act 2009) that were designed to hasten the processing of non-notified consent applications,
adding that the Zodiac application ‘is properly classified as non notifiable’. 1051
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The NRC hesitated at this point, with Allan Richards (Consents Programme Manager –
Coastal and Works) indicating to Thompson that the application might need to be limited
notified to the other Porotī consent holders, Nathan, and the previous appellants. He also
seems to have raised the prospect of dealing with the application at the same time as the
WDC and MWCL consents came up for renewal in 2010. Thompson disputed these ideas,
arguing again for non-notification and for his application to be regarded as ‘stand-alone’. He
claimed there would be a ‘serious adverse impact on our project of NRC taking the view that
limited notification is required’. He also claimed there was ‘a natural justice issue re avoiding
our straightforward consent duration application becoming caught up in quite unrelated
applications by WDC and MWC’, and he warned of potential ‘delays and damage to our
project’. 1052
But Thompson was to be disappointed, as the NRC advised him on 2 October that ‘it is
expected that the application will be processed on a limited notification basis’. 1053 He then
approached Venmore, seeking a written confirmation from him that the WDC would not
oppose a 35-year term. 1054 Thompson also approached the MWCL, and advised Osbaldiston
that Bennett and Paul Thompson would begin consultation with the two former
appellants. 1055 Paul Thompson was later given a list of parties assessed by the NRC as
affected. This included the trustees, Waimarie Marae, Norris, and Nathan. Interested parties
included Mangakahia Māori Komiti and Maungarongo Marae. 1056
On 12 October Osbaldiston wrote to Thompson and requested further information on the
potential effect on the Porotī Springs continuation flow; the cumulative adverse effects of
consents 2960, 4607, and 4611; the potential means of mitigating any adverse effects; and the
details of consultation with affected persons. She noted that the conditions attached to
consent 4611 were determined in conjunction with applications for consents 2960 and 4607,
and the three consents were ‘inextricably linked’. Since 2960 and 4607 were due shortly to
expire, she suggested that ‘it may be worthwhile that all three parties … work together to
prepare the information requested’. 1057
Osbaldiston’s letter was not received well by Thompson. He wrote to the NRC on 16 October
2009 (at 5 pm on a Friday) and advised that it had forced Zodiac ‘to suspend our export
marketing efforts including a planned trip to China which is critical to our project. Our
marketing momentum is now lost and our project is stalled.’ He advised that he had cancelled

1052

Ian Thompson to Allan Richards, NRC, 1 October 2009 (email of 10.37 am and faxed letter). NRC file 4611
vol 7
1053
Joy Zylstra, Consents Team Administrator – Water/Land/Air, NRC, to Zodiac Holdings Ltd, 2 October
2009. NRC file 4611 vol 7
1054
Ian Thompson to Andrew Venmore, 7 October 2009. NRC file 4611 vol 7
1055
Ian Thompson to Robbie Bell, 8 October 2009; Ian Thompson to Susie Osbaldiston, 8 October 2009. NRC
file 4611 vol 7
1056
Susie Osbaldiston to Paul Thompson, 15 October 2009, attaching list of affected and interested parties as of
15 October 2009. NRC file 4611 vol 7
1057
Susie Osbaldiston, Groundwater Management Specialist, NRC, to Zodiac Holdings Ltd, 12 October 2009.
NRC file 4611 vol 7

242

other arrangements and would travel to Whāngārei first thing on Monday to review (under
the Official Information Act (OIA)) the 2009 file for consent 4611. He also wished to inspect
all material utilised or held by NRC in relation to the letter dated 12/10/09. We request
immediate and complete disclosure of ALL material (whether in paper or electronic form and
including all handwritten notes and any worksheets or other material). 1058 [emphasis in
original]

Thompson also wanted to know how and whether the NRC had reviewed its activities
following the passage of that year’s RMA amendment. He concluded by stating that ‘we need
to make it abundantly clear to NRC that in our view there are serious issues to be addressed if
damage to our project is to be minimised’. 1059
Before the end of the weekend, Thompson wrote again, this time to answer some of the
questions in Osbaldiston’s letter. In his covering letter he reiterated his dismay at having ‘no
option’ but to suspend marketing activities, adding
Suffice to say that this situation, which puts our project at serious risk, is completely
unacceptable. You may not be aware of relevant commercial issues including substantial
potential opportunity losses. 1060

It is not clear whether Thompson was particularly concerned about the lack of a new consent
expiring in 2045 or rather the fact that his existing consent – which, after all, did not expire
until 2035 – still bore Nathan’s name as joint consent holder. In any event, Thompson
clarified in his attached answers that consent would be sought in the name of Zodiac only. On
the issue of effects, he considered that the difference between an expiry of 2045 instead of
2035 was ‘for practical purposes … insignificant’. 1061
The trouble with Thompson’s OIA request was that the 4611 file was dominated – almost
overwhelmingly – by his own correspondence. For perhaps this reason, on 19 October
Osbaldiston sent Lieffering a memorandum setting out what steps had been taken by herself
and Allan Richards to assess the application. 1062 It is not clear what was provided to
Thompson, but Lieffering told him on 20 October that ‘there is no additional material (paper
or electronic) in relation to the NRC’s letter dated 12/10/09’. For reasons that are not clear,
Lieffering advised Thompson at the same time that he had taken over from Osbaldiston as
Thompson’s point of contact within the NRC. 1063 Thompson told him ‘You arrived on the
scene at a time when a flawed decision had been made which Zodiac simply could not
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accept.’ 1064 However, Lieffering told Thompson that the recent RMA amendment made little
difference to how the NRC assessed the issue of limited notification. 1065
Limited notification of the Zodiac application was sent by the NRC on 22 October 2009 to
Nathan, NZSWL, the trustees, Waimarie Marae, Norris, the WDC, and the MWCL as
potentially affected parties with a deadline for submissions of 20 November. 1066 Notice was
also sent on 21 October to the Mangakahia Māori Komiti, the Ngāpuhi ki Mangakahia
Takiwā, Te Rūnanga a Iwi o Ngāpuhi, Maungarongo Marae, and Te Parawhau Trust, with a
deadline for making comments of 6 November. 1067

5.8 Opposition to Zodiac’s application
The MWCL opposed the application entirely, arguing that Zodiac’s consent was part of a
water-sharing agreement, and should be considered alongside the other consents. It requested
that the same conditions and obligations be applied to all three consent holders. 1068 Needless
to say, NZSWL supported the application in its entirety. 1069 On behalf of the WDC, Venmore
made a submission in support of the application, reasoning that ‘the additional 10 years is
unlikely to impact on consent No 2960’. 1070 The trustees opposed the application in its
entirety, Norris writing that they feared that the other consent holders would follow suit and
seek similar terms and ‘tangata whenua [would be] excluded for a whole generation of
time’. 1071 Secretary Anita Marsh added that the application was neither ‘the best use of our
taonga/resource’ nor ‘in the best interests of the Hapu concerned’. 1072 Norris also made an
individual submission, in which she made the same argument as in her submission on behalf
of the trustees. 1073
Nathan made a submission through his new lawyer, Charl Hirschfeld, who argued that
tāngata whenua had not yet had their claims to water tested before the Waitangi Tribunal.
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Hirschfeld submitted that tāngata whenua had suffered prejudice from past Crown actions
and the application of section 8 of the RMA should mean that the application be declined.1074
Nathan’s approach here was essentially a return to his original advocacy for hapū water
rights, which had necessarily featured less in his submissions while he was developing his
business arrangements with Planet Blue and Zodiac. On 20 November Nathan wrote a further
letter to the NRC in which he explained that he had not been aware of the change to condition
14 of his joint 30-year consent with Zodiac until informed of it by Lieffering that very day.
He described the Zodiac application as unnecessary, as Zodiac (and NZSWL) already had
‘agreement with me which allow them to have the full use of the water, subject to meeting the
terms of the agreement’. He therefore submitted that the application was not ‘bona fide’ but
rather ‘an attempt by the applicant to avoid its obligations under an existing agreement with
myself’. 1075
The immediate Zodiac response to this came from Paul Thompson, who requested a meeting
with Lieffering. 1076 Ian Thompson also sent Lieffering a copy of his October 2008 statutory
declaration about Zodiac’s relationship with Nathan. He also stressed that Roke had
previously advised him in April that year
that NRC was not concerned with the identity of the person taking water i.e. whether Zodiac
or Nathan. Dave repeated this advice in discussion re our application for Consent 14
variation. 1077

If this is true, then it flew in the face of the Farnsworth decision to grant Nathan a consent in
2000 (see chapter 3). It will be remembered that, on that occasion, Nathan has been awarded
a greatly increased allocation of water on the basis, in part, that ‘his family had been
associated with Poroti Springs for generations’ and his ambitions were ‘of direct benefit to
local Maori’. It was this consent in which Zodiac had bought a 50 per cent stake in 2003.
Now, in 2009, the NRC was apparently of the view that it had no interest in whether there
was a local Māori involvement in consent 4611 (and the water bottling project) at all. While
it is quite possible that the majority of local Māori now objected to any take of water from the
bores, this does not alter the basis on which Farnsworth made his original decision.
The day before Hirschfeld’s submission was written, Nathan had called on Bennett.
According to Bennett’s record of this meeting, Nathan had explained
That the water right had been taken off him when he was supposed to have been a JV Partner;
That he had put in the original effort to obtain the water right in conjunction with the
Goodwill of the Community and to change this disenfranchises him from the Community; and
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That the proposal meant that he would not receive anything for the work which he had put
in. 1078

At this point Bennett suggested that Nathan would be rewarded like others with a ‘vested
interest in the development’ via the community trust. Nathan apparently dismissed this as
‘just another way to nullify community concerns’. Bennett then claimed that Nathan
indicated he would be prepared to settle for either
Interest in the project with ongoing royalty; or
Outright capital payment 1079

In a confusing development given Hirschfeld’s submission on behalf of Nathan the next day,
Bennett told Thompson that Nathan had ‘also advised that any further communications would
need to be via his Solicitor (Roger Bowden)’. 1080
On 30 November Thompson wrote to the directors of the MWCL and suggested that the
MWCL’s submission did ‘not address the substantive issue of consent duration’, and nor did
it recognise that Zodiac’s water take was so small that ‘For all practical purposes this quantity
is insignificant’. 1081 The same day Thompson wrote to Nathan and queried what he meant by
his agreement with Zodiac and NZSWL setting the terms under which the two companies
could use the water. 1082 Also on 30 November, Thompson wrote to Hirschfeld and asked him
whether he represented Nathan in terms of Nathan’s personal submission of 20
November. 1083 When Hirschfeld had not replied by 3 December Thompson sent him a rather
abrupt follow-up:
No reply from you?? This impacts on consultation process.
We can only infer that you are not acting for Richard Nathan in relation to any Hearing that
may be held. 1084

On 3 December Thompson also sent Nathan a copy of a letter he had sent Nathan on 25
February 2009 advising him that an application would soon be made to vary consent
condition 14. 1085
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On 2 December Thompson sent Lieffering ‘further information’ about Nathan, suggesting
that ‘To avoid possible RJN embarrassment … this information should not be made available
for public inspection.’ It is not clear what this information entailed, but it may have included
the letter sent by Thompson to Nathan on 24 August 2007 (see above). He also put it to
Lieffering that Treaty of Waitangi issues – including the ownership of the water – could only
be addressed by the Waitangi Tribunal, and were among ‘matters which do not properly arise
for consideration and determination under RMA provisions’. 1086

5.9 The hearing of Zodiac’s application, January 2010
A hearing of the application was set down for 29 January 2010 at the WDC’s Forum North
venue, to be chaired (alone) by independent commissioner Rob van Voorthuysen. Once
again, therefore, there had been no concession to either the wording of the RWSPN or
previous calls by Porotī Māori for hearings concerning the springs to be held on a marae and
for the NRC panel to include Māori representation. In anticipation of the hearing NRC staff
asked van Voorthuysen if he intended to carry out a site visit. He replied that he was unsure
at that point, ‘but generally I don’t do site visits for groundwater takes as there is nothing to
see other than a pipe sticking out of the ground!’. 1087 No site visit was undertaken.
While for some unknown reason a (section 42A) staff report does not appear on file, it is
understood that it recommended that the application be granted. 1088 Van Voorthuysen noted
that ‘The submissions were summarised in tabular form in Table 1 of the NRC’s Section 42A
Officer’s Report … prepared by Mr Roke.’ 1089 Roke was evidently acting as a post-retirement
consultant.
Nathan had asked to film the proceedings but this was objected to by Thompson, and as a
result no filming occurred while Thompson was presenting his application. 1090 Thompson
spoke first, followed by Des Quinn (for the MWCL), Paul Thompson, Norris, Munro, Nathan
himself, Tūpari Tito (for Nathan), Etta Norman (for Nathan), Bowden, and Roke (as an NRC
‘Consents Specialist’), before Thompson had a right of reply. 1091 Thompson was correct to
assume, therefore, that Hirschfeld would not be acting for Nathan, although Hirschfeld made
a written submission to the NRC two days before the hearing began to note Nathan’s
involvement in the wide-ranging Wai 861 claim lodged in 1999 by the Tai Tokerau District
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Māori Council. This claim, he explained, encompassed artesian water, and he reminded the
NRC of the wording of section 8 of the RMA. 1092
Documents were provided to the hearing by Quinn, Norris, and Bowden. Quinn’s evidence
consisted of proposed consent conditions which would limit the maximum hourly rate of
water that Zodiac could draw and mean that Zodiac’s priority take of 500 m³ would be
subject to cut-backs at times of drought, 1093 while Norris appeared to stress that the consent
conditions to preserve the stream ecology were still based on a 2002 assessment. 1094 Bowden
supplied a number of documents, including the joint venture notes Thompson had sent
Nathan in 2003 and Thompson’s other correspondence with Nathan from 2006 and 2007
relating to the dissolution of the joint venture. He also attached Hirschfeld’s submissions and
made a written submission of his own. In this Bowden declared, at the outset, that he could
‘not claim independence in respect of this matter pursuant to a partnership agreement signed
by myself, Mr Nathan and Mr Reginald Edmonds and dated 22/10/96’. He explained that
The partnership then pursued (successfully) –
• Obtaining the water right 4611 – issued 1999 [sic].
• Drafted the Tripartite Agreement between Nathan, WDC and MWC.
• Obtained Consent to build a Water Bottling Factory.
• Concluded a joint venture arrangement with Planet Blue Natural Spring Water
Limited to supply water under a royalty agreement. 1095

In other words, when Bowden had appeared for Nathan and Planet Blue as counsel in 2000
and 2001, he had in fact also been a business partner. In any event, Bowden went on to
explain that Planet Blue had then become the owner of ‘the subject land being Lot 2 DP
347658 Blk IX Purua SD’, but could not, under the joint venture agreement, dispose of it.
However, Zodiac then became the registered owner of the property. 1096
Bowden set out Nathan’s grounds of objection to Zodiac’s application. First, there was ‘no
demonstrated need for the extended consent duration’, with Zodiac only being able to point to
‘a letter from a person of uncertain status’ (O’Loghlen) in support. Secondly, there were
already two resource consents in existence for the same water (that is, those expiring in 2010
and 2035 and held jointly by Zodiac and Nathan), and ‘no clearly articulated basis for seeking
a third consent’. Zodiac could apply to extend either of the other two consents but ‘has
chosen not to do so’. 1097 Bowden then challenged the ‘bona fides of the application’. He
referred to the joint venture documents and noted that provision existed for unwinding,
‘namely the transfer of the water right back to Mr Nathan. That has not occurred and this
application breaches that undertaking.’ He also contended that Thompson’s letter to Nathan
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of 12 June 2003 stated that Zodiac would hold the 50 per cent share of consent 4611 as
‘trustee’ (the letter had referred to the transfer of 50 per cent of the consent ‘to Zodiac
Holdings Ltd (as trustee)’). Bowden submitted that ‘This application potentially breaches that
trust by seeking to assert ownership of the ent[i]re water right by the applicant.’ 1098 The 28
February 2006 deed, he went on, related to Thompson’s retirement and the withdrawal of
Zodiac. He observed that neither of these had occurred. 1099
Turning to Thompson’s correspondence with Nathan in August and September 2007,
Bowden submitted that Zodiac appeared to feel ‘no on-going obligation to Mr Nathan in
respect of the joint venture and has presumably divested itself of the fiduciary responsibilities
which come with the assumption of a trustee relationship’. Nathan did not accept this, he
said. With regard to Nathan supposedly seeking to sell water to a third party in August 2007
(see above), he continued, this stemmed from Nathan merely attempting ‘to introduce a
potential customer for water to the Joint Venture’. Bowden submitted that Thompson’s
statutory declaration had not been served on Nathan and was rejected. Nathan ‘has not
repudiated the contract’ and ‘Thompson’s claim that he is entitled to undisturbed possession
of the water right is inconsistent with his position as a trustee’. 1100
Bowden concluded by acknowledging that the legal issues he had raised ‘can not sensibly be
determined in this forum’, but he felt the commissioner should not accept the application
when it lacked bona fide credibility’ and involved ‘the deletion of the name of Richard John
Nathan from the application’. 1101
At the hearing van Voorthuysen offered the applicant the opportunity ‘to supplement their
verbal right of reply with a written right of reply’. Thompson accepted and filed his written
response on 2 February. 1102 He noted that the MWCL had amended its position at the hearing
and now supported the 35-year consent term on the basis of certain conditions being attached.
The maximum hourly rate of take proposed by the MWCL – 20.83 m³, or 500 m³ spread
evenly over 24 hours – however, was ‘manifestly unrealistic and is incompatible with the
efficient operation of a water bottling plant. He also pointed out that the NRC had previously
considered that Zodiac’s 500 m³ should not be subject to any cut-backs at times of drought.
With respect to the Māori submitters, Thompson expressed support for ‘inclusive
arrangements for annual review of water takes in the context of long term sustainability’, and
recognised ‘the critical need to protect the resource for the long term’. 1103
With regard to Bowden’s submission, Thompson principally defended the credibility of
O’Loghlen, who he claimed had ‘international market knowledge and experience in the
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highly competitive and dynamic food and beverage sector’. 1104 He may have done so
verbally, but he did not address issues concerning the nature of his business relationship with
Nathan in writing.
A week before the hearing Nathan had requested that a certified interpreter be present to
translate the kōrero of a kaumātua witness he would be calling, Tūpari Tito. The NRC
arranged for Bryan Pou to be present at the agreed time. 1105 However, it appears that Pou did
not actually translate Tito’s 20-minute statement (the NRC clearly did not have any capacity
to provide simultaneous translations) and on 2 February Nathan expressed concern that van
Voorthuysen was therefore not privy to his evidence, and requested that a full written
translation urgently be made. 1106 On 9 February Roke suggested to van Voorthuysen that it
might be ‘tactful for that translation to be available to you’ before he released his
decision. 1107 Van Voorthuysen agreed to wait. 1108 It seems that the deficiencies in the NRC’s
capture of oral evidence presented in Māori went beyond the provision of adequate and
timely translations. Both Iwi Liaison Officer Rachel Ropiha and Hearings Administrator
Jacqui Wallace described the NRC’s recording equipment as ‘hopeless’. 1109 By 19 February a
translation was still not available. Wallace noted that the decision was ready to be issued ‘but
without the translation we are open for a procedural issue from Mr Nathan’. 1110

5.10 Van Voorthuysen’s decision on the Zodiac application
Pou’s translation must have been made available shortly afterwards, because van
Voorthuysen’s decision was issued on 22 February. The commissioner considered that the
key issues revolved around consent duration, take restrictions, monitoring, and Treaty of
Waitangi and section 6(e) considerations. He rejected Bowden’s submission that the
application was neither necessary nor ‘bona fide’. It had been accepted by the NRC under
section 88 of the RMA as being complete and van Voorthuysen could not question that. Nor
did he feel it was his role to examine whether the application was necessary in a business
sense or not; the fact was that it was open to the applicant to apply for the 35-year term. 1111
Since the applicant had committed not to exercise both consents (that is, the consent being
applied for and the existing consent expiring in 2035) and to comply with all existing consent
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conditions, van Voorthuysen considered that ‘there will be no additional potential adverse
effects on the environment between now and 2035 should the application be granted’. With
regard to the period from 2035 to 20441112, he noted Thompson’s evidence ‘that previous
studies have shown that a take of 1,000 cubic metres per day (or around 11 litres per second)
is well within the sustainable limit of the known groundwater resource’. If any problems were
to arise in respect to the applicant’s take, he added, monitoring and section 128 reviews
should ‘deal with any unforeseen adverse effects that arise from the exercise of the consent’.
On balance, wrote van Voorthuysen, ‘I see no effects based reasons for granting a shorter
duration than that applied for.’ 1113
Nor did van Voorthuysen see the need for any alteration of the consent’s monitoring and
review conditions (Norris and the trustees having sought an amendment to condition 10
requiring an annual assessment of dissolved oxygen levels). He also rejected the MWCL’s
proposed limitations on Zodiac’s hourly abstraction rates. Turning to matters related to the
Treaty of Waitangi and section 6(e) of the RMA, van Voorthuysen noted that section 8 of the
RMA was ‘relevant’. Treaty principles, he understood, included ‘appropriate consultation, the
exercise of co-operation and mutual goodwill, and the obligation of active protection’, and it
appeared to him that ‘there was a degree of goodwill between the applicant and tangata
whenua in this case’. Nathan had raised the issue of the consideration of treaty claims by the
Waitangi Tribunal, but van Voorthuysen remarked that ‘it is well settled law that the
Resource Management Act 1991 and the Treaty of Waitangi Act 1975 are distinct legal
regimes and that treaty claims are not to impede legitimate RMA processes’. He therefore
dismissed the existence of a treaty claim as ‘not a relevant consideration in this case’. 1114
However, he acknowledged that – based on the verbal evidence of Tito, Norris, and Norman
– ‘the groundwater and surface water resource in question is a taonga of the local tangata
whenua and that there is a historical relationship with that resource’. But, on the other hand,
he had not received ‘any clear evidence’ as to how the application would affect that
relationship ‘over and above the situation deriving from the existing consents’. He therefore
made ‘no finding on that particular matter’. In other words, the NRC’s award in 2000 of a
consent to take from a bore above the springhead continued to act as a precedent, and tāngata
whenua could not challenge this status quo when new consents for longer terms were sought.
Having considered all relevant matters, van Voorthuysen granted Zodiac its application to
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take up to 1,000 m³ per day from Porotī Springs until June 2044. 1115 The consent was issued
to Zodiac on 18 March 2010. 1116
In order to ensure no possibility of ‘double-dipping’, condition 14 of the consent stated that
‘This consent shall not be exercised contemporaneously with resource consent
CON20090461101 or resource consent CON20030461101.’ 1117 This referred to the two
consents issued previously bearing Nathan’s name and expiring in 2035 and 2010
respectively. Prior to the release of the decision, Lieffering queried whether it might be an
idea to cover off the possibility of Nathan applying for a renewal of his part of the consent
due to expire in June that year by adding the words ‘or any replacement consent issued for
these two consents’ to the wording of condition 14. 1118 Roke felt it best not to ‘overemphasise that point’, as Nathan had only until the end of March to lodge any application. 1119
Van Voorthuysen concurred. He noted that his decision was final ‘with only the date (page 8)
to be amended as discussed with you Dave’. 1120

Image 23: Rob Lieffering (left) and Rob van Voorthuysen (centre), acting as NRC independent
commissioners considering an application for a geothermal power station at Ngāwhā in August 2015 1121

This was presumably a reference by van Voorthuysen to the need to delay the report until the
translation of Tito’s evidence had been provided. To that extent it suggests that van
Voorthuysen did not consider for a moment that anything Tito had said might be influential
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on his decision. It is difficult to assess the ramifications of this, because no written translation
of Tito’s kōrero is on file and nor in fact does it appear that a full translation was ever
completed. 1122 However, the handling of this Māori expert evidence at the hearing – from the
failure to provide a translation on the day (let alone a simultaneous one), to the delay in
obtaining a written translation, to the apparent pre-determination of the decision before the
translation was available – does not reflect particularly well on the NRC’s processes. It
represented a singular failure to achieve the stated intent of the RWSPN ‘To provide for
Maori tikanga and language at pre-hearing meetings and formal hearings’. 1123 Nor, as noted,
had there been any advance at all since Norris and the trustees expressed their concern to
Mark Farnsworth in October 2000 about the monocultural composition of the hearings
committee and choice of hearing venue. It will be recalled that Farnsworth had responded
that the NRC accepted those comments, and had ‘noted them for consideration when a
Hearing of a similar nature is brought before the Hearings Committee in the future’. 1124 This
commitment had long been lost sight of, as had the provision for holding pre-hearing
meetings and hearings on marae that had also been made in the RWSPN.
Nor did van Voorthuysen pause to reflect on the fact that Nathan, a member of the Porotī
Māori community (even if many (or even most) members of the community opposed his
actions), had effectively been cut out of the consent to take water from the bores. There was
no reflection on Farnsworth’s reasoning to award him his expanded allocation of water in
2000, let alone any further reflection on why he had been awarded his original water right in
1989. Farnsworth appears to have considered that Nathan should be permitted to draw up to
1,000 m³ of water daily from the bores because of his family association with Porotī Springs
‘for generations’ and because – as the kaumātua who supported Nathan had argued – the
mauri of the water ‘would be used to give life and sustain local Maori by the provision of
meaningful jobs and providing funds for local families’. Now control of the resource lay
entirely outside the local community, with the benefit to local Māori dependent on any future
disbursements from Thompson’s Porotī Community Fund.
Since 2000, then, when Farnsworth made his decision in favour of Nathan, a 50 per cent
stake in the consent had been transferred to a private company without even the need for a
limited notification. After that the business relationship between Nathan and Zodiac had first
soured and then collapsed, and now Zodiac had a new consent to itself. These were probably
unintended consequences of the 2000 decision, but they were quite unsurprising
consequences under a legislative regime that provided no guarantees for the safeguarding of
Māori interests in their taonga. It seems fair to conclude that Porotī Māori were already
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disenfranchised by the 2000 decision. Some may have held onto Nathan’s 2005 claim that he
was ‘their best hope for a visuable [sic] Maori presence in the project’, 1125 but his exclusion
and the award of the new consent term to 2044 now confirmed it.
Nathan had assured Thompson in 2003 that he could and would ‘ensure that we do not
encounter problems arising from Maori people with ancestry connections with Poroti
Springs’. By 2010, given the relatively clear run Zodiac had securing, amending, and
extending his consents with both the WDC and the NRC, it might be concluded that the only
Māori with ancestral connections to the springs who was hindering Thompson was Nathan
himself.
Zodiac hoped to gain some publicity out of van Voorthuysen’s decision that it could use for
marketing purposes. Paul Thompson wrote to the NRC and asked ‘if the NRC will be doing a
release as per the previous hearing’ (when a media release had been issued to mark the
granting of the 30-year consent in 2005). As he explained, ‘I was keen to include this as an
attachment to an update I am sending my clients in the next couple of weeks.’ 1126 Roke
replied, however, that there had been a decision not to issue a release given ‘the scope of the
change, and the relatively small size of such a potential news item audience’. 1127
On 19 March 2010 Hirschfeld wrote to the NRC to advise that Nathan wished to appeal the
decision to the Environment Court. Nathan needed to apply for a waiver to be able to do so,
since the 15 working days in which an appeal could be made after the issue of a decision had
expired. Hirschfeld explained that Nathan had not received the decision in time. 1128 It seems
that Lieffering alerted Thompson to this, 1129 and Thompson wrote immediately to the
Environment Court to seek confirmation that Zodiac would ‘have full opportunity to oppose
the application for waiver’. He explained that Zodiac was ‘exposed to delay giving rise to
serious and ongoing prejudice’. 1130 There is no further information on file about any appeal
by Nathan, and it may be either that the waiver was not granted or the appeal was not made.
Within only a couple of weeks of receiving Zodiac’s new consent, Thompson made an
application under section 127 of the RMA for a variation to the advice note. He asked that the
definition of ‘bottled water’ as meaning ‘water for human consumption in any form
wholesale or retail, including bulk packaging’ be altered, with the word ‘packaging’ being
replaced with ‘deliveries by bulk tanker or otherwise’. He explained to Phipps and Lieffering
that, in periods of drought – such as Northland was then experiencing – the availability of the
Porotī bore water for bulk tanker deliveries would create ‘real public interest’. He added that
there would also be ‘some public relations benefit for the Council if this application is
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processed expeditiously’, and offered a colour photo of the bores site for use in an NRC
‘public release’. 1131
However, Lieffering advised him that his application could not be processed under section
127 because this allowed consent holders to apply to amend conditions of consents, but not
advice notes. Lieffering suggested that Thompson resubmit the application as an application
to amend the preamble paragraph instead, as this would be regarded as changing a condition
of consent. 1132 Thompson did in due course pursue this change, but appears to have forgotten
that would involve a change to a consent condition rather than the advice note. He eventually
asked in March 2011 for the NRC to delete the application from their files, noting that it had
been ‘Not a simple administrative matter as we imagined at time of lodgement.’ 1133

5.11 Conclusion
The historian Keith Sorrenson has described the process whereby a single member of the
tāngata whenua could lay claim to an individual legal right over what had traditionally been
regarded a communal asset. This application would draw the wider group into an expensive
process to protect their rights. The applicant would often have financial backing from Pākehā
business interests, who might wish to profit from an award of title to the applicant. For
example, they would invariably supply a lawyer. The wider tribal group – who might under
custom be regarded as the rightful kaitiaki of the land in question – could not participate as
fully in the process, given the cost. After the award of title to the individual, however, the
land would routinely pass quickly out of Māori ownership and into the hands of the
applicant’s financial backers. Thereafter it might instead be fought over in the courts by
competing European interests. 1134
Sorrenson was of course describing the alienation of Māori land under the Native Land Court
system after 1865. While a parallel with the events described in this report is by no means
perfect (the water resource was not regarded as customarily owned, and rights to its use could
be awarded to third parties anyway), many of the components of the process Sorrenson
described were all present, in various forms, at Porotī Springs after 1989 (and especially so
from 2000 onwards). Richard Nathan’s award of a water right to draw from the springs in
2000 was made in recognition of his membership of the local Māori community. It was
opposed by the Whatitiri Māori Reserve Trustees, who were regarded as the undisputed
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kaitiaki of the springs by Nathan’s own lawyer. However, the trustees could only take their
opposition so far because of the cost, and could not afford an actual appeal against the NRC’s
November 2000 decision. That decision followed on from evidence from both the trustees
and Nathan. In a winner-takes-all ruling reminiscent of the land court in the nineteenth
century, the NRC hearings committee considered that Nathan had backing from the
community and that his evidence was ‘compelling’, and awarded him a right to take up to
1,000 m³ per day from a bore above the springs.
Nathan was in no financial position to make use of this right on his own. He had already
formed a business relationship with Planet Blue and, after Planet Blue’s collapse, he entered
an agreement with Zodiac. His alienation of 50 per cent of his water right to Zodiac in 2003
was practically as easy under the RMA as it might have been had he been disposing of land
under the Native Lands Act in the late 1860s. Despite the NRC’s award to him having been
made in recognition of his customary association, there was no requirement that the consent
be retained by local Māori interests. Furthermore, while Nathan needed a partner who would
finance project development including marketing, the actual sum involved in securing the 50
per cent stake was paltry: the $4,169 fee Nathan owed the NRC for processing his
application.
Zodiac’s acquisition of a 50 per cent stake was part of Ian Thompson’s plan to ‘marry’
Zodiac’s land-use consent (inherited from Planet Blue) with Nathan’s water consent. But
after this ‘marriage’ Zodiac held all the cards: it had a shared water right but exclusive
ownership of the point of take (as well, soon enough, as ownership of the former WDC bores
site). When Thompson found that he could not work with Nathan, he began to manoeuvre the
latter out of the marriage. In this he was assisted by the NRC, which – despite the reasoning
behind the award to Nathan in 2000 – by 2009 was ‘not concerned with the identity of the
person taking water’. In March 2010 Zodiac was issued with a consent of its own that at last
made no reference to Nathan.
How had this transpired under the RMA, given the provisions in part II that were
theoretically protective of Māori interests? The answer is partly that those provisions were
and remain weak, but it is also clear that Farnsworth’s November 2000 decision was crucial.
It allowed both applicants and consent authorities to repeatedly assert that the impact on
Māori cultural and spiritual values had been considered in 2000, and that no new issues had
arisen since then. To a large extent Māori opposition to applications for consent applications
after that point were rearguard actions seeking to overturn the basis of Farnsworth’s original
decision. If the Environmental Legal Assistance Fund had existed in 2000 it might have
allowed the trustees to launch an appeal, although they would still have struggled to compete
with the other parties (including the NRC as respondent) in the submission of expert
evidence. Moreover, in no case was there a Māori decision-maker to consider their
objections.
Nathan’s consent awarded in 2000 was for a priority take of 500 m³ per day over a 10-year
term. As such it was relatively circumscribed. But it was a foot in the door in the way that his
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award of a mere 40 m³ per day in 1989 had similarly proven to be. After Zodiac acquired a 50
per cent stake in 2003, this foundation stone could be steadily built upon. First came a
successful application to alter the consent conditions so that the consent would not lapse until
it expired. Then came a three-year extension to the lapse date for the consent to construct the
bottling plant. After that came a new 30-year water right, and a further five-year extension to
the land-use consent lapse date. In 2009 came a successful application for a 35-year water
consent (which was granted in 2010). Zodiac was by then also interested in the idea of a
greatly increased water take, although that application was yet to come.
In other words, Zodiac was able to build incrementally from relatively small beginnings. This
was of undoubted assistance in its overseas marketing and efforts to satisfy ‘investor due
diligence’, but could not have been foreseen when the NRC considered Nathan’s application
in 2000. As we shall see, there were more building blocks to come in subsequent years.
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Chapter 6: Porotī Springs in the NRC, Environment Court, and Waitangi
Tribunal, 2010-2012

6.1 Introduction
In 2010 the consents issued by the Environment Court to the MWCL and the WDC to take
water from the Waipao Stream were due to expire. In sum, the maximum available resource
had been determined in 2002 as 19,000 m³ per day, with a minimum continuation flow at all
times below the WDC’s Cutforth’s intake of 50 litres per second. Richard Nathan, originally,
and now Zodiac could take the first 500 m³ per day. Thereafter the MWCL could take 2,955
m³ and the WDC the remaining 15,545 m³. If the other consent holders were not drawing
their full allocation then the WDC or the MWCL could increase their take up to the
maximum available resource. Zodiac could increase its take too, but only up to a maximum
of 1,000 m³ per day. If the NRC raised the minimum continuation flow to address
environmental issues, and the full 19,000 m³ were no longer available, then the available
resource (minus the first 500 m³ for Zodiac) was to be shared between the WDC and the
MWCL by a ratio of 71 per cent to 29 per cent.
Now that Zodiac had a new consent expiring in 2044, it was inevitable that the WDC and the
MWCL would seek the same term. This chapter narrates their applications in 2010 for longterm water rights. It also relates Zodiac’s application, in 2012, for a greatly increased water
right of up to 2,500 m³ per day. At the same time as the trustees were resisting both these
developments, they were also pursuing their own claim to ownership of the springs via the
Waitangi Tribunal, as part of the broader Māori claim to a proprietary right to freshwater and
geothermal resources that was partly heard and reported on in 2012. To an extent, the
processes of the RMA and the Waitangi Tribunal were converging on Porotī Springs,
although – as far as the NRC and Environment Court were concerned – the two jurisdictions
had little relevance for each other.
In 2011 Zodiac also applied to the WDC to extend the lapse date on its land-use consent to
build the bottling plant. That application is dealt with in chapter 7, as is the resolution of all
the appeals arising from the NRC’s decisions on the water consent applications made in 2010
and 2012.
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6.2 The replacement applications for 2960 and 4607
In late 2009 both the WDC and the MWCL received reminders that (respectively) their 2960
and 4607 consents were due to expire in June 2010 and that any application for a new consent
would need to be made six months beforehand. 1135 The WDC responded promptly, with
Water Services Manager Andrew Venmore signing an application for a 35-year consent term
on 23 December 2009. 1136 Mark Poynter prepared an assessment of environmental effects
(‘AEE’) for the WDC, in which he explained that this length of term was sought because
there was ‘no longer the uncertainty regarding the risk posed to water quality from this take’.
Monitoring had occurred for eight years and had not demonstrated that any reductions in
dissolved oxygen levels in the stream had been due to the exercise of the consent. Moreover,
dissolved oxygen levels had remained much higher than the 3 mg/l limit during the six and a
half years of the consent, and the minimum flows had only rarely dropped below 100 litres
per second. The WDC sought a reduction in the size of the levy payable for catchment
rehabilitation activities. 1137
Poynter also explained that the WDC wanted to expand its treatment plant at Cutforth’s to
enable it to draw the full amount of water it was entitled to, and the expenditure would only
make sense if a longer term consent was obtained first. He confirmed the WDC’s
acknowledgement of ‘the traditional and cultural relationship of tangata whenua with the
Waipao Stream and Poroti Springs’, and noted that copies of the application had been to the
trustees, Waimarie Marae, Lorraine Norris, Nathan, the MWCL, Zodiac, and the Department
of Conservation. 1138
The NRC sent further copies of the application to those on its iwi list, including the trustees,
Waimarie Marae, Maungarongo Marae, Te Rūnanga a Iwi o Ngāpuhi, Te Parawhau Trust,
and others. The NRC cover letter advised that the application was intended to be processed
without notification, and comments were invited by 29 January 2010. 1139 Taipari Munro
responded on 28 January to advise that the trustees were preoccupied with the Zodiac
resource consent application (which was of course being heard on the day the comments were
due), and sought a brief time extension. 1140 Norris sent a similar letter the same day. 1141
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Robert Lieffering responded to the WDC on behalf of the NRC on 11 January, indicating that
a much more detailed modelling exercise would be required using more flow data. 1142 As he
explained in due course, the flows in the stream had been such during the life of the consent
that dissolved oxygen concentrations had not been unduly affected. However, the impact of
sustained variation in minimum flows needed to be calculated, rather than just an assessment
of passing episodes of low flows. 1143
The MWCL application for a renewal of 4607 was not made until 3 March 2010. It explained
that consent 4607 was ‘part of a tripartite arrangement to use water from the Poroti Springs
source, agreed between the MWC and two other consent holders’. The MWCL felt that its
consent conditions should be amended to reflect the sharing arrangement more accurately,
with a greater allowance for the MWCL (up to 3,466 m³ per day) when the 4611 consent
holder (named as Nathan) was not drawing water. It also argued for the removal of conditions
around the preparation of a catchment rehabilitation plan, the study of dissolved oxygen
(‘DO’) levels and fish life, and the annual payment for rehabilitation activities, these
conditions having been essentially fulfilled. 1144
The MWCL also sought a consent term of 35 years. It contended that monitoring over the
previous eight years had ‘shown that the exercise of these consents do not pose a threat to the
sustainable use and management of this resource’. The longer term was also ‘consistent with
providing security to the MWC and the district’s landowners’, whose investment decisions
tended to be considerably longer than ten years. It relied on the WDC’s AEE in discussing
the actual and potential effects of its take. 1145
Again, the advice to iwi groups – including the trustees – was that the MWCL application
was intended to be processed without notification. The NRC provided until 1 April 2010 for
any comments to be made. 1146 Norris responded with a submission dated 1 April. She stated
her opposition to
the use of potable water per Poroti Springs being used to irrigate horticultural cropping. The
water for these purposes should be taken from the nearby Wairua River.
I totally disagree with the proposed 35 year take, it should be only granted for a 10 year term,
and then reviewed, who knows what conditions will be in 2044. 1147
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Munro emailed his submission the same day, notifying the NRC that the trustees would
oppose the MWCL application. 1148
Despite these indications, the NRC was as yet undecided on whether there would be no or
limited notification. Its consultant Glenn Mortimer, whom it had contracted to consider the
applications, told the MWCL on 1 April that
The only impediment to proceeding to the notification stage (limited or otherwise) is awaiting
the results of the updated stream flow-DO modelling, which is covered by an existing Section
92 request to the Whangarei District Council. 1149

Mortimer considered that the two applications should be processed jointly. 1150
For his part, Thompson told the NRC on 27 April that the existing water sharing agreement
between the holders of 2960, 4607, and 4611 would lapse on 30 June and could not be
considered to be ongoing. 1151 Needless to say, Zodiac was interested in increasing its own
water take at the springs. On 5 May Thompson told Lieffering that Zodiac would lodge an
application under section 127 of the RMA to upgrade its fourth priority take of 500 m³ to first
priority, thus giving it 1,000 m³ of first priority water. As Thompson explained, there had for
years been considerable amounts of ‘headroom’ between the actual takes of the WDC and
MWCL and their permitted allocations. For example, the WDC’s maximum permitted take
was 15,545 m³ per day but its treatment plant had capacity for only 9,000 m³. The difference
represented an available ‘excess’, which Zodiac was interested in. 1152 Overall, Thompson told
Venmore on 12 May, ‘For the seven year period measured, the consented water not taken at
Poroti averaged around 80%’. 1153
The NRC wrote to both the WDC and MWCL shortly after this and formally requested, under
section 92 of the RMA, 1154 additional information on the relationship between stream flow
and dissolved oxygen concentrations in the Waipao Stream and ‘a specific reassessment of
predicted effects on instream dissolved oxygen levels of various continuation flow
scenarios’. 1155 Venmore replied on 27 May to say that, once all the monitoring information
had been provided by the NRC, the WDC would engage NIWA to undertake the analysis.
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After running through some proposed changes to the WDC’s consent conditions he then
noted what consulation the WDC had undertaken with Porotī Māori:
Water Services have had several meetings with some of the interested parties from the
previous applications. Two distinct topics have emerged from these discussions. The first an
opposition to a consent period of 35 years. There is a feeling that this would preclude Maori
from the decision making process for an extended period. This leads to the second issue
which is the desire of the Maori to be part of a co-management structure for the Poroti water
source. Water Services consider this to be outside the consenting process and an issue that the
NRC may wish to broach separately. 1156

It was of course open to the NRC to consider a joint management agreement with the trustees
with respect to the springs under section 36B of the RMA, a provision which had been
introduced in 2005.
The trustees and Waimarie Marae set out their written response to the WDC’s application in a
letter from Meryl Carter to the NRC of 14 September 2010. She stated that both groups
opposed the application on the grounds of
Lack of inclusion of tangata whenua in decision making on water takes
Lack of informed monitoring data
Lack of consideration of proposed changes to National Environmental Standards on
Ecological Flows and Water Levels 1157

She made clear that tāngata whenua were not opposed to sharing water per se, and had a long
history of having done so at Porotī. Rather, it was time that their rangatiratanga was
recognised:
Tangata whenua are seeking acknowledgement of their cultural right to make decisions about
their traditional waterways. Since 2004 tangata whenua have been the major contributors to
the restoration initiatives that have occurred in the Waipao Catchment. Six years later the
improvements are clearly visible, have been well documented and are still in progress with a
major planting project commencing next week on the upper Tapahina Stream. 1158

Waimarie Marae’s nursery had been providing plants for the replanting programme for
several years, and, since 2005, tāngata whenua had delivered a series of environmental
education programmes for schools. However, she continued,
Despite this commitment tangata whenua have been excluded from decisions involving past
and future management of the catchment by Northland Regional Council, Whangarei District
Council and Maungatapere Irrigation Company. Tangata whenua have never given away the
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responsibility for the Waipao waterway but have been left out of decisions regarding it. The
fact that consent applications by Whangarei District Council and Maungatapere Irrigation
Company are deemed ‘non notified’ is testiment [sic] to tangata whenua being disregarded by
all parties. 1159

The analysis of the stream flow and dissolved oxygen levels was provided by John Nagels of
NIWA on 29 September. This used measurements taken at the Draffin Road site on the
Waipao Stream on 26 February 2010, which was ‘representative of the late summer period
where there was minimal variation in flow’, and 12 April 2010, which was chosen to provide
a contrast with the February data at a time when the flow was lower and the stream
temperature was colder. The 26 February ‘calibration flow’ was 120 litres per second while
the 12 April equivalent was only 80 litres per second. According to Poynter, this was
considerably less than the calibration flow used for the previous modeling in March 2000,
which had been 250 litres per second. 1160
Nagels found that there was a relatively low rate of re-aeration on 26 February, ‘which would
slow the gas exchange between the stream and the atmosphere, accentuating the low (and
high) DO values at the lower flows modelled’. The analysis on 12 April showed a ‘similar reaeration rate … but at the much reduced temperature range … the biological reactions were
much reduced and is [sic] exhibited in the lower flow DO profiles’. Since this modelling was
done at 80 litres per second it provided a relatively close approximation to the 50 litre per
second continuation flow requirement, and therefore ‘a more accurate model prediction’.
Altogether, given various caveats he placed on the methodology and data, Nagels considered
that the analysis was ‘a useful, indicative guide to what can happen at lower flows’. More
accuracy would come from measuring DO levels ‘as close to the target flows as possible’
(emphasis in original). 1161
Poynter provided his analysis of Nagels’ modeling to the WDC on 14 October 2010. 1162 He
said it showed that temperature was an important consideration in gauging the risk of lowered
DO levels caused by low water flows. In February, flows down to 100 litres per second at
Draffin Road would maintain DO at an adequate level of 4 or 5 g/m³ in the early morning,
rising to 9.5 g/m³ during the day. However, a flow of 70 litres per second in summer (January
until early March) would see the DO level drop below 3 g/m³ for several hours in the early
morning, thus falling ‘below the minima currently consented’. In summer, therefore, a
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continuation flow at Draffin Road of 85 litres per second would be required. During recent
years, however, the summer flow had never dropped anywhere near that level, even in the
very dry summer just passed.
Flows did drop into what Poynter called ‘a range of interest in terms of potentially adverse
water quality effects’ only in autumn. However, the reduced stream temperatures during
those periods showed that ‘flows in the order of even 60 l/s at these times of reduced water
temperature (and potentially reduced light intensity/plant respiration etc) would sustain DO at
adequate levels’. He noted that, from 24 February to 30 April 2010, the WDC had
consistently kept the continuation flow below the Cutforth’s intake at or near the consent
limit of 50 litres per second, with Draffin Road flows averaging 90 litres per second.
Adequate DO levels had been recorded during these times, and thus
the sustained low flow scenario, which was severe by comparison with recent years, did not
force average daily DO into a ‘red zone’ and even DO minima occurring on the days of
lowest average DO remained at acceptable, albeit low levels that were well above the
consented limit of 3 g/m³. 1163

In sum, Poynter did not see any ‘basis or reason to change the continuation flow as currently
specified in the consent’. The stream’s ecology was ‘impoverished’, but this stemmed from
the pastoral modification of the catchment and the barrier imposed by the Wairua Falls, and
had little or nothing to do with the WDC’s take of water. As he put it,
Overall, the modelling emphasises the importance of temperature, and the need for sustained
elevated temperature being coincidental with sustained low flows, for there to be a risk of DO
to sag to unacceptable levels. There is no field data to suggest this has occurred or is likely to.
If this does not happen, then the negative scenarios predicted by the modelling are unlikely to
occur. 1164

6.3 Initial submissions on the WDC and MWCL applications
Mortimer wrote to Venmore and Des Quinn on 4 November 2010 and advised that, ‘Now we
have the NIWA DO/Flow modelling results and Mark’s commentary on this, the Poroti water
take applications can now progress.’ He felt that next steps could include the preparation of
draft consent conditions, on the basis of his view that ‘there is no evidence to suggest that
either of the consents should not be granted’. He also proposed to establish both whether
there were any downstream takes and whether ‘the local marae’ were affected or interested
parties, and prepare a recommendation as to notification accordingly. He hoped that a
meeting could then be arranged to resolve any issues and obviate the need for a formal
hearing. 1165
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Mortimer recommended on 25 November that the applications be limited notified, with
Lieffering approving this on 15 December. With respect to the MWCL application, Mortimer
named as affected parties Waimarie Marae, the trustees, Maungarongo Marae, the WDC,
Zodiac, Nathan, NZSWL, the G H and B J Williams Trust, and the Department of
Conservation. 1166 On 19 January 2011 the NRC wrote to each of them as well as to NZSWL
and the MWCL (the latter no doubt as an affected party in the 2960 application), inviting
submissions by 16 February. 1167 Evidently before this notification was received, Carter wrote
to Stuart Savill on 24 January and asked why there had been no response to the letter she had
sent on behalf of the trustees and Waimarie Marae on 14 September the previous year that
opposed the WDC application and called for tāngata whenua inclusion in decision-making.
As Carter put it,
Both Whatitiri Maori Reserves and Waimarie Marae trustees and elders are very concerned
with the fact that four months have passed with no response from you Stuart. The lack of
communication regarding this topic is very disappointing and the organisations have advised
that they wish to be informed immediately as to how and when Northland Regional Council is
going to respond. 1168

Savill replied, apologetically, on 4 February, advising that letters had since been sent to the
trustees and Waimarie Marae inviting submissions by 16 February. 1169 It is not clear why this
response itself took nearly ten full working days to be sent (which was around half of the
period available for making submissions).
Thompson advised the NRC on 11 February that he had just posted a submission in support
of the WDC application. With regard to the MWCL application, however, he explained that
he would soon be sending a submission opposing it. In the meantime he pointed out again
that the water sharing agreement referred to in the MWCL application had expired on 30 June
2010, and Zodiac had not been a party to the original agreement. He also took exception to
the naming of Nathan as the 4611 consent holder. He noted that Nathan’s original consent
had expired on 30 June 2010, and that his replacement 30-year consent – obtained jointly
with Zodiac – had not been exercised in the five years since the NRC was notified in
February 2006 of the withdrawal of the appeals against it. It, therefore, had also lapsed, and
‘Zodiac alone’ was the holder of consent 4611. 1170
As it happens, Nathan at this point made a late bid to keep his consent alive. On 28 January
2011 he signed a transfer of the consent to the trustees, which Munro countersigned on 31
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January. 1171 This transfer was never given any effect. On 10 February Bowden signed a
statement that read ‘After discussing with Rob Lieffering the transfer and renewal of consent
4611, it was decided that the money would be returned and the applications would not go
ahead.’ 1172 In sending the transfer form to the NRC, however, Nathan also asked for a
renewal of the consent on its expiry on 30 June 2011. 1173 He must have been informed shortly
after this that the consent was due to lapse much more imminently, on 10 February, for on
that date he wrote to Lieffering asking for the lapsing date to be pushed out a further two
years. He explained that ‘substantial effort has been put into giving effect to the consent’, but
this had been ‘frustrated by disputes with Mr Thompson/Zodiac Holdings Limited,
who/which have refused to allow me to give effect to the consent by refusing access to the
land on which the point of take is situated’. 1174 The resolution of this issue later in 2011 is
discussed below.
Submissions on the applications were received from Thompson for Zodiac; Munro on behalf
of the trustees, and Carter, Malcolm Edwards, and Norris as individuals. George Riley also
wrote to the NRC on behalf of Te Rūnanga a Iwi o Ngāpuhi. These are summarised in turn.
Thompson’s submission on the MWCL’s application was that it would be an inefficient use
of water, it had not demonstrated a need for the increased second priority take or for a 35year term, and it would be inconsistent with the objectives and policies of the Regional Water
and Soil Plan for Northland (RWSPN). Interestingly, one of Thompson’s more specific
arguments was that, if the MWCL was seeking more water than it needed, this would prevent
‘others, including local iwi, from using water from the springs to provide for their own social
and economic well-being under section 5(2)’. Using his calculations of ‘headroom’,
Thompson claimed that, over the summer months when water usage was highest, ‘41% to
47% of the take is not being used by MWC and has been “locked up”’, while in winter there
was a ‘“lock up” of 92%’. In other words, the MWCL was not using anywhere need the
amount of water it had a consent for. 1175
Getting to the crux of the matter, Thompson put it that
If MWC is granted the full 2955m³ applied for in its application, this will impact on Zodiac’s
activities. … If MWC’s take was reduced, this would free up additional water for first priority
use by Zodiac (i.e. its ability to use that water would not be dependent on whether the water
was being used by MWC). A higher level of first priority take would give Zodiac the essential
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certainty required to establish a substantial water bottling plant which would provide social
and economic benefits to the community. 1176

Since the MWCL was also applying to take up to 27,000 m³ daily from the Wairua River,
Thompson felt that this, if granted, would be sufficient to meet its water needs. 1177
In his submission on behalf of the trustees (dated 15 February), Munro signalled an important
new development in the contest for control and use of the Porotī water: a claim would be
made to the Waitangi Tribunal for the ownership rights to the resource. He began by setting
out the traditional relationship of Porotī Māori with the springs, describing it as one of
exclusive ownership. This had been recognised to a degree with the 1960 reservation under
the Maori Affairs Act 1953. However,
the colonizing process substituted English law for Maori indigenous law and took away rights
from Maori relating to almost everything they had previously owned – either for nothing or
for some nominal payment – most times without the agreement of the Maori parties. In many
parts of the country, these matters remain unresolved. Poroti Maori have tried over the years
to respond to calls for responses to applications to take water from Poroti Springs and Waipao
Stream but it has never been easy because in their minds they are not merely users of the
resource but the owners.
The Resource Management Act 1991 has made a brave attempt to write Maori people into the
equation of use of the country’s natural resources including fresh water but it has failed
because it has operated on the premise that Maori are merely another potential user, albeit
with a longstanding historic guardianship relationship with the resources.
In fact Maori people have never conceded that they did not own the country’s land,
waterways, and other natural resources and have kept up a line of protest, albeit muted by the
long time period between when they lost their resources and the modern-day revisiting of this
matter coming into law of the Treaty of Waitangi Act 1975. 1178

Munro noted that the Waitangi Tribunal had begun hearing evidence from northern Māori on
their grievances. He explained that
Poroti Maori have decided that the time has arrived to put the matter of ownership of Poroti
Springs and the water issuing from the Springs to the test. They intend to join in a case with
like-minded Maori claimants from other tribal districts in the country who are contesting
ownership rights in water, in particular the Te Arawa people of the Rotorua district who have
a rich history of relationships with their many lakes, and possibly claimants from other
districts.
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The Whatitiri Maori Reserves Trust hereby put the Northland Regional Council on notice that
they intend to pursue a claim through the Waitangi Tribunal as to their rights in the waters of
Poroti Springs and Waipao Stream. This claim should gain hearing time during the course of
the next 12 months and a recommendation from the Tribunal will be expected.
The Trustees understand that taking such a Treaty-based claim will not override the duties of
the Northland Regional Council under the Resource Management Act. With that in mind, the
Trustees would simply like to express their total opposition to the issuance of any long-term
rights in these waterways, until their case is heard and ruled on by the Waitangi Tribunal.1179

Carter made an individual submission, also dated 15 February, that was similar in nature to
that made by Munro. She objected to the applications on the basis that the members of Te
Urioroi, Te Parawhau, and Te Māhurehure ‘are the rightful owners of Waipao (Poroti
Springs) and we as beneficiaries expect to be making decisions regarding its use through
Whatitiri Maori Reserves Trust’. She also described the importance of the Porotī water to the
hapū in terms of the commemoration of it and other landscape features in tribal stories, songs,
and sayings; the sacredness of Whatitiri as a mountain; the mana deriving from the quality of
the water both physically and spiritually; and the taonga status of both the water and its
mauri. As kaitiaki, she explained, the hapū had a responsibility to ensure the springs’ ongoing
health and oppose the adverse effects of any activities. 1180
Malcolm Edwards’ submission, also dated 15 February, was worded practically
identically. 1181 In her 16 February submission, Norris also asserted rights of ownership to the
springs by Porotī Māori, arguing that consent durations of 35 years would ‘effectively
eliminate a whole generation from participating in the management of our taonga’. Instead,
she submitted, the practice of ten-year takes should be continued. However, she also opposed
the MWCL’s application entirely, since in her view Wairua River water should be used for
irrigation purposes rather than the springs. 1182
George Riley, the chief executive of Te Rūnanga a Iwi o Ngāpuhi, wrote ‘in support of the
hau kainga hapu’. He recommended that the NRC ‘make a significant effort to uphold the
cultural and social obligations to the tangata whenua within the Resource Management Act
by allowing this application no more than a ten year duration’. He also called for the NRC to
make use of section 33 of the RMA, evidently with a view to decision-making over the
springs being delegated to local Māori. Conflating the WDC and MWCL applications with
the ambitions of Zodiac, he also asked the NRC to ignore ‘the contention from the applicants
that their business plan is heavily dependent upon $10 million dollars of investment for a
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bottling plant which requires a 35 year consent’. 1183 It was too late for this intervention, of
course, because Zodiac had already acquired a consent of that duration.
Riley drew the NRC’s attention to the recent recommendations of the Land and Water Forum
in its report A Fresh Start for Freshwater. The forum was (and remains) an attempt to bring
together a diverse array of groups with an interest in freshwater issues – including those
representing the interests of recreation, farming, Māori, and central and local government –
and find ‘a common direction for freshwater management in New Zealand’. 1184 Among many
others, these recommendations had included
29. The transition to any new system of water allocation should proceed hand in hand with
Crown-iwi discussions on iwi rights and interests in water management.
…
37. A non-statutory National Land and Water Commission should be established on a
cogovernance basis with iwi.
…
39. [A National Land and Water] Strategy should:
…
• recognise the relationship between iwi and the Crown, and iwi expectations for water
management.
…
43. Regional council performance in water and related land use management should be
improved through:
…
• ensuring that iwi have adequate representation in regional committees dealing with
water[.] 1185

Riley told the NRC that the previous reservation of the spring for water supply by the local
hapū ‘must be given the most weight in the gravitas of your deliberation’. He challenged the
WDC to find an alternative water supply to the springs within ten years. He also admonished
the NRC for closing the submissions period off just before a Land and Water Forum
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consultation hui was due to take place in Whāngārei on 17 February, thus failing to allow ‘a
period for reflection and consideration of the issues which will be raised’. 1186
As it happened, Riley’s comments could not be treated by the NRC as a formal submission,
because the Ngāpuhi rūnanga had not had the status of a directly affected party served with
the limited notification. 1187

6.4 NRC staff reports on the WDC and MWCL applications
On 23 February 2011 Thompson proposed to Savill that the MWCL, WDC, and Zodiac
should meet with the NRC for early resolution of as many issues as possible. 1188 The NRC
were disinclined to agree, with Savill explaining to Thompson on 8 March that ‘We can see
no real chance of anything being resolved during a pre-hearing meeting with MWC and
consider that all the arguments should just be put to a Hearings Committee.’ 1189
On 25 March the NRC advised that it had delegated the hearing of the applications to van
Voorthuysen as independent commissioner. 1190 To that extent, it essentially ignored the
aforementioned Land and Water Forum recommendation that regional councils should ensure
‘that iwi have adequate representation in regional committees dealing with water’. The
hearing was scheduled for late May, and Mortimer completed his section 42A staff reports on
16 May.
Mortimer noted the submissions on each application. The only difference between them was
that Zodiac supported the WDC application and opposed MWCL’s, with NZSWL joining
with Zodiac in opposing MWCL’s and Norris of course also opposing the use of the
springwater for irrigation. Otherwise, Mortimer’s reports on each application were near
identical. He concluded in each case that the ‘current low level of take compared to the
allowable maximum’ meant that the consents were unlikely to cause ‘significant adverse
affects … in the near future’. However, he was somewhat uncertain about how the inevitable
future growth in local water demand would affect this situation, noting that the sensitivity of
the Cran’s bully to the ‘prolonged reductions in water flow and/or dissolved oxygen’ that
would occur from increased takes had not been determined. Mortimer was confident, though,
that any such uncertainties could ‘be dealt with through appropriate monitoring and review
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provisions’. In each case, therefore, he recommended that the consent application be
granted. 1191
Before coming to these conclusions Mortimer had specifically considered ‘cultural’ issues.
He felt that the concerns raised fell into two categories:
Issues relating to tino rangatiratanga including the right of tangata whenua to access and
manage the water resource.
Issues relating to kaitiakitanga including ensuring the sustainability of the water takes and
maintaining and restoring the mauri of the Waipao Stream (Te Wairere Pao) environment. 1192

In seeking to compartmentalise the concerns of Māori submitters into those relating to
rangatiratanga, on the one hand, and kaitiakitanga, on the other, Mortimer does not appear to
have considered the nexus between those two concepts. As the Waitangi Tribunal remarked
in its 2011 report Ko Aotearoa Tēnei, kaitiakitanga is ‘the obligation side of rangatiratanga’
or, put another way, ‘Mana and kaitiakitanga go together as right and responsibility’. 1193 In
other words, the exercise of kaitiakitanga both depends upon and is compelled by holding
mana over a taonga.
With respect in the first instance to the rangatiratanga over the springs, then – which
Mortimer considered might manifest itself through Porotī Māori wishing to use the water ‘for
their own economic benefit’ – he wrote that ‘Such issues are not matters that can be dealt
with through the consent process.’ He did allow that section 6(e) of the RMA was relevant,
with its reference to the ‘relationship of Maori and their culture and traditions with their
ancestral land, water, sites, waahi tapu, and other taonga’. However, he also felt the need ‘to
clarify here that the Maori Reservation status gives trustees powers within the gazetted area
only and does not over-ride the requirements of the Resource Management Act’. 1194 He did
not mention section 8 and its requirement for treaty principles to be taken into account.
Turning to ‘the second set of issues’, namely those revolving around kaitiakitanga, Mortimer
felt there was ‘little information in the current submissions that gives guidance on what
tangata whenua may consider a sustainable level of take’. This arguably missed the point, in
that Porotī wanted control over the resource in order to set those kinds of levels, not merely
the ability to submit their idea of an acceptable level. In any event, Mortimer noted that ‘past
evidence’ suggested that tangata whenua would prefer the continuation flow specified in
Farnsworth’s decision in 2000 (he might of course have gone further and noted the minimum
flows recommended in Lieffering’s 2000 staff report). Mortimer also noted the consent
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provisions made in the resolution of the appeals in 2002, such as the provision of pumping
information, Māori input into the selection of the person to carry out the studies into
dissolved oxygen levels and fish life, and so on. In sum, he wrote,
The Poroti Springs and the tributary that flows for [sic] them are of cultural significance to
local Maori. Concerns about the mauri of the stream could be addressed through consent
conditions but involvement of tangata whenua in management of the water resource
cannot. 1195

In other words, Mortimer was effectively saying that there was no provision for the NRC, in
setting consent conditions, to provide for the exercise of rangatiratanga.
Mortimer explained that the MWCL consent application was for a replacement of the existing
consent ‘for the irrigation of horticultural crops within the Maungatapere Irrigation District
and for irrigation of pasture/fodder crops on properties with legal access to Maungatapere
Water Company’s (MWCo) facilities’. He noted that crops being produced included,
principally, avocados (609 hectares) and kiwifruit (62 hectares), with the remainder a mixture
of other crops such as persimmons, tamarillos, and citrus. He noted that ‘The proportion of
land supplied with water for pasture irrigation has not been specified’, and recommended that
the consent be granted for ‘Abstraction of water for irrigation and pastoral farming supply
purposes’. 1196
However, the MWCL application form and supporting document had made no mention of
pastoral farming and had referred only to ‘irrigation supply’. 1197 Its existing consent was for
‘public water supply’, and any application to use the water for pastoral farming would, in all
likelihood, have been strongly opposed by Porotī Māori. In 1994 the MWCL had sought to
vary the purpose of its 4608 consent to draw from the Wairua River to include the irrigation
of pasture for dairying, provoking determined opposition the following year from both the
trustees and the Mangakahia Māori Komiti, who were concerned about the environmental
effects of intensified dairy farming. 1198 One can well imagine that Norris’s opposition to the
use of stream water for horticultural irrigation would have been even greater in the case of it
being used to grow grass for dairy cows. It seems that Mortimer may have conflated consents
4607 and 4608: his information about the irrigation scheme, for example – including the
reference to pasture irrigation – appears to have come from a written response the MWCL
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gave the NRC in 2010 about its application for a renewal of consent 4608. 1199 Mortimer’s
change was noted at the hearing, as we shall see.

6.5 Evidence and submissions presented to the NRC Commissioner, May 2011
The hearing of the consent applications by van Voorthuysen was held at the NRC’s offices in
Whāngārei on 25-26 May 2011. In a new development, the trustees and Carter were
represented by Bowden. Also present were the other submitters, Norris and Edwards. Ian
Thompson was overseas and but his son Paul attended. 1200
Venmore provided a statement of evidence for the WDC. In the face of Māori concerns about
the length of consent term sought, he argued that the WDC could ‘work with the local
community’ and had already ‘shown regard for the needs of the local Maori, firstly by
moving the take point downstream of the Springs at significant cost and also by funding,
promoting and involvement in the catchment rehabilitation process’. While the WDC’s AEE
prepared by Poynter had proposed that the annual levy for catchment rehabilitation work be
reduced, Venmore now considered that the WDC’s contribution should remain given the
‘positive catchment rehabilitation outcomes’. 1201
Poynter also provided a statement of evidence on behalf of the WDC. He contended that the
‘highly modified’ nature of the ecology and water quality of the stream meant that any
species present were likely to be quite ‘robust’ and therefore not particularly sensitive to
variations in stream flow. He also believed that, as long as the size of the take remained the
same from January to March each year, there should be no significantly adverse effects on
DO levels in the stream, and suggested that the requirement for Cran’s bully monitoring be
deleted. Overall, he submitted, there had been considerable uncertainty of the effect of the
water abstraction in 2000, but now ‘we can be somewhat more confident at this point that the
continuation flow is set at an appropriate level’. An ‘adequate surveillance and response
system’ had also been put into the draft consent conditions to address any problems arising
from low DO levels during summer droughts. 1202
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Figure 21: Poroti Springs and water takes location plan, WDC, May 2011 1203

Andrew Cumming, a scientist and resource management consultant, appeared as an expert
witness for the MWCL. In addressing the Zodiac submission, he contended that the MWCL’s
use of the water was efficient and of significant economic benefit. By contrast, he noted that
Zodiac had ‘yet to implement its consent activities and that the production of say 500,000 x 1
litre bottles of drinking water every day appears to be a substantial operation’. With regard to
the Māori submitters, he remarked that ‘the ownership of the Poroti Springs and its water is a
matter outside the scope of this consent process’. He felt that the ‘appropriate vehicle’ for
Māori involvement in freshwater management in this case was via ‘the ongoing
implementation of the Waipao Catchment Rehabilitation Plan’. 1204
It can be seen here that the references made by the Māori submitters to the ‘ownership’ of the
resource gave other parties – such as the MWCL – the opportunity simply to dismiss those
submissions as concerning matters outside of the consent process. There were of course other
forms of recognition of rangatiratanga open to the NRC – such as section 33 delegation or
section 36B joint management – but the talk of ‘ownership’ provided a convenient means of
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retaining the status quo. The trustees’ February 2011 submission on the applications had
perhaps not anticipated this response, as it simply sought a deferral of their consideration
while the claim for ownership was pursued in the Waitangi Tribunal. It might have been
better, in the circumstances, to specify how rangatiratanga could be recognised under the
RMA process while ownership was pursued elsewhere.
Cumming also remarked upon Mortimer’s proposed specific consent conditions (which were
effectively Mortimer’s section 42A report recommendations). He noted that condition 3 –
which provided for the consent holders to draw additional water where the others were not
using their full allocation – could be interpreted as allowing Zodiac to draw more than its
1,000 m³ per day upper limit. It also did not limit the rate at which Zodiac could abstract its
first 500 m³. He therefore suggested that Zodiac’s consent conditions be amended to rectify
what he regarded as their deficiencies. He also proposed amendment or deletion of other
proposed consent conditions, such as the termination of the annual $2,000 levy and the
removal of the requirement to organise meetings with local Māori to discuss the state of the
aquatic ecology. Cumming wrote that it was the NRC, and not the consent holder, that had
iwi consultation responsibilities under the RMA. 1205
A further statement of evidence on behalf of the MWCL appears on file. It bears no date or
explanation of its authorship, but was presumably presented by Quinn. He (if it were Quinn)
stressed that the 2,955 m³ daily take by the MWCL was not a maximum amount, because the
only imperatives were for a continuation flow of 50 litres per second and a total daily take not
exceeding 19,000 m³. In fact ‘Any amount of excess capacity up to the 19,000 m³’ could be
used by any party subject to the priorities set out in the tripartite agreement. He added that the
situation was confused because of ‘the way the consents have been drafted and the failure to
adequately incorporate into consent conditions the priority for uptake of unutilised water by
any of the other consent holders’. He argued that the lack of any constraint on the amount
Zodiac could draw on an hourly basis disadvantaged the MWCL, as it could mean a lack of
water available to it at a particular time. 1206
Quinn suggested that Zodiac did not understand the nature of the water-sharing agreement
that had been in place, and questioned why – if Zodiac needed more water – it had not raised
this previously or applied for a consent to take more. Nathan having the priority right to the
first 500 m³ had been part of a deal whereby he had a subservient right to any additional
water. Quinn then turned to the Māori submissions. With regard to Carter and Edwards’
claims to ownership of the springs, the MWCL could not comment, ‘but does point out that
all users of water from the Water Company are in fact landowners within the area and are
utilising the resource locally for the benefit of the community’. With regard to the trustees’
call for the non-issuance of any long-term consents while the claim to the springs was being
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considered by the Waitangi Tribunal, Quinn remarked that it was ‘unrealistic to expect the
existing property owners not to continue to function’. (It might be observed here, however,
that the trustees had said nothing about terminating water supply). Quinn responded to Norris
by claiming there had been no adverse effects from the MWCL’s 20 years of taking water
and by denying that even the water from the springs was of potable quality. 1207
Zodiac’s submissions were presented by Paul Thompson. These reiterated the substance of
Ian Thompson’s earlier submission of 15 February 2011, arguing that the MWCL was
applying for more water than it needed and – on the basis of its past usage – should be
restricted to up to 1,500 m³ per day between 1 November and 31 [sic] April and up to 500 m³
per day between 1 May and 31 October. This would be more in keeping with the RWSPN’s
provision for ‘particular regard’ to be had to the ‘efficient’ use of water, since the MWCL
being granted more water than it needed would preclude other potential users from making
application for it. Paul Thompson claimed that, over the past seven irrigation seasons, the
MWCL had used on average only 49 per cent of its maximum consented monthly take.
Moreover, he added, most of the MWCL’s needs could be derived from its current
application to renew its take from the Wairua River, and he accused the MWCL of
overstating the problems with the river’s water quality. The low level of use of the Porotī
Springs resource and the availability of the river water also meant, he continued, that it was
inappropriate for the MWCL to have a second priority on the Porotī water. 1208
Legal submissions were also made for Carter and the trustees. Although these bore the names
of Bowden, Donna Hall, and Martin Taylor, they were presented by Bowden alone, as neither
Hall nor Taylor were present. Bowden explained that a claim to the ownership and control of
the springs and stream would be pursued during the following year either in the Tribunal’s
generic water inquiry or stage 2 of the Northland inquiry. Porotī Māori believed that the
NRC’s current decision should be made
in accordance with their ownership and customary control, under their authority, and on terms
approved by them. To the extent that this cannot be recognized under the RMA, then they say
that the Act is faulty. 1209

Bowden submitted that the award of consent should be limited to 10 years, since 35 years
was ‘unnecessarily long’ when a Tribunal process was about to commence that would then
lead to negotiations ‘aimed at legally restoring Maori ownership and remedying the defects in
legislation and Maori control’. He quoted extensively from both the Tribunal’s Whanganui
River and Muriwhenua Fishing reports’ explanations of the nature of ‘taonga’, and from the
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Whanganui River Report more specifically on the Māori ‘possessory’ relationship with
waterways. Bowden encouraged van Voorthusyen to read the entirety of the second chapter
of the Whanganui River Report if he was ‘not familiar with the Maori conception of such
resources’. 1210
Bowden stressed the strength of the relationship of Porotī Māori not just with the springs
reserve but, as kaitiaki, with the waterway in its entirety. As he put it, ‘These are not
neighbours looking over a fence, but guardians of, and a people intertwined with, the whole
resource.’ The redress sought through the treaty claims process included ‘a formal legal
return of ownership and control and the right to charge for commercial abstraction’. Bowden
submitted that, although the RMA process could not deliver this outcome, the commissioner
nevertheless needed to take the parallel claims process into account and ‘accord great weight
to the Maori perspective’. This, it was argued, was consistent with the Privy Council decision
in McGuire & Makea v Hastings District Council in 2002, in which Lord Cooke had
described sections 6(e), 7, and 8 of the RMA as ‘strong directions, to be borne in mind at
every stage of the planning process’. They meant that ‘special regard’ had to be had to ‘Maori
interests and values’ in local body policy decisions, such as not putting a road through Māori
land if ‘other access was reasonably available’. 1211
With regard to the perceived future increase in ‘minimum flow situations’, Bowden added
that low stream flows ‘are generally seen by Maori to affect the Mauri (spirit) of such a
resource’, and were therefore to be avoided. The proposed 35-year consent term also
‘disenfranchises generations from meaningfully participating in the management and
kaitiakitanga of this resource’, whereas a 10-year consent would not. Bowden also clarified
that Porotī Māori were not seeking any interruption to supply, at least until ‘a viable
alternative’ was found, and nor was ‘the tap’ likely to be turned off after 10 years, especially
for municipal use. He added that
The modest expense or inconvenience of further consent processes in a decade’s time is a
necessary corollary of benefitting from a resource so important in cultural and spiritual terms
to local Maori. 1212

Both the WDC and MWCL made reply or closing submissions. For the WDC, Mathias
submitted that Bowden’s quotations from Tribunal reports were ‘irrelevant in the concept
[sic] of the RMA decision making process’. Nor was the imminence of the Tribunal inquiry a
‘relevant consideration’; indeed, he contended, it ‘flies in the face of all authority’. Instead,
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there was ‘nothing to suggest that the application requires a re-evaluation from a RMA
perspective at the end of a period of 10 years’. He described the possible outcome of a
Waitangi Tribunal application as an ‘extraneous issue’, with case law requiring a decision on
consent duration ‘in accordance with the RMA’, not ‘future proprietary rights that might or
might not be established’. 1213
In its own reply, the MWCL proposed that the submitters’ concern could be met by the
insertion of a suitable review clause. Otherwise the MWCL could face another expensive
consent process without central government even having considered water ownership issues.
The MWCL also argued that Zodiac had failed to understand that the MWCL consent needed
‘to enable it to meet the peak demand in real time relative to available flows, not some lower
annual average’. It also rejected the notion of drawing all its water from the Wairua River,
which was ‘an unreliable and difficult to manage source’ because of the impracticalities of
taking water in low flows or floods and the poor water quality. 1214
Because Ian Thompson was in London, the hearing was adjourned on 26 May to enable him
to file a written response to the MWCL. This was distributed on 3 June. The WDC amd the
MWCL then had a further opportunity to respond to Zodiac, which they did by 8 June and 10
June respectively. To some extent, the detail of these arguments between the consent holders
is not relevant to the subject matter of this report. Indeed, much of the subsequent resource
management dispute over rights to the Porotī water involved a legal battle between Zodiac
and the MWCL in particular, as we shall see. Porotī Māori often found themselves to be
merely spectators rather than actual participants in these discussions, which is of course
telling in and of itself.
Suffice it to say that Thompson argued that the MWCL had done nothing to justify the scale
of its allocation or its claims to future irrigation growth; that Zodiac was planning to make an
application for an increased water take, the success of which would be dependent on it
gaining access to water that MWCL had ‘locked up’; and that Zodiac’s water abstraction
should be under way ‘no later than June 2012’. 1215 Since Thompson had attached his 5 May
2010 letter to the NRC on the amount of ‘headroom’ between the MWCL and WDC’s actual
takes and their allocations, Mathias submitted that the use of the WDC’s Cutforth’s water for
municipal supply was ‘the most efficient use’, and that increased treatment capacity would be
installed if its consent application was successful. 1216 Cumming, for the MWCL, sought to
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explain why the current allocation for irrigation was needed. He argued for the retention of
the existing tripartite agreement, and that Zodiac’s own consent should be reviewed to make
it consistent with the new consent conditions for the WDC and MWCL. He denied that the
MWCL’s water was ‘locked up’ when Zodiac already had access to an additional 500 m³
when neither of the other consent holders were using it. 1217

6.6 Van Voorthuysen’s draft decision, June 2011
On 15 June van Voorthuysen issued his decision in draft. He invited submissions on ‘the
detailed wording of the conditions in the draft WDC and MWCL consent documents’. He
also wanted to know if the WDC and MWCL would consider contributing larger amounts
over a shorter period to enable the riparian planting programme to be completed sooner.
Other than that, he was ‘not interested in receiving comments on the body of the decision or
my findings and reasoning contained therein’, and if he did receive such comments he would
disregard them. 1218 Submissions were received from Cumming on behalf of the MWCL,
Mathias for the WDC, and the law firm Simpson Grierson on behalf of Zodiac. Thompson
was usually self-reliant and preferred to write his own submissions rather than engage legal
representation, but on this occasion he clearly preferred to add some weight to his arguments.
Cumming argued that the proposed consent conditions were ‘unworkable for the Water
company’. Condition 1, which provided for the MWCL to take no more 3,000 m³ per day so
long as the natural flow of the stream was at least 91 litres per second, would have the effect,
contended Cumming, of increasing the continuation flow by 35 litres per second for the
MWCL only. He also objected to the provision for the MWCL to take up to an additional
6,500 m³ per day if the other consent holders were not using their water. This cap was close
to the amount the MWCL might conceivably use from both the springs and the Wairua River,
and allowed no room for growth. He therefore called for it to be amended to 16,000 m³. He
also expressed the MWCL’s preference to keep its annual payment at $400 for riparian
planting and fencing rather than paying a larger sum over a shorter time frame. 1219
The WDC must have been reasonably happy with its consent conditions, for Mathias had
little comment to make. The WDC too wished the conditions about payments for riparian
restoration to remain unchanged. 1220
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Counsel for Zodiac, Padraig McNamara, pointed out that the MWCL had only applied for a
first priority take of up to 2,955 m³ per day, and therefore granting it up to 3,000 m³ was
‘unlawful because it exceeds the amount applied for’. He submitted further that the provision
under condition 14(e) of the MWCL’s draft consent for it to be granted the right to use
additional water not being drawn by Zodiac or the WDC was ultra vires, as any increased
take by the MWCL would in fact require it to make a new resource consent application under
section 88 of the RMA. 1221
Having considered these submissions, van Voorthusyen made minor some amendments. In
forwarding his decision to NRC staff he remarked that ‘This has been a tricky one. I think it
is pretty certain that both Zodiac and MWCL will appeal!’ 1222 It seems to have escaped him
at the time that the trustees would no doubt appeal as well.

6.7 Van Voorthuysen’s final decision, July 2011
In his final decision, which was distributed to parties on 13 July 2011, van Voorthuysen
wrote that
I do not dispute that the tangata whenua have a strong relationship with the Poroti Springs and
that the springs are a taonga over which they exercise kaitiakitanga. Those are clearly RMA
section 6(e) and 7(a) matters which I must recognise and provide for and have particular
regard to respectively. I made a similar finding in my February 2010 decision on the Zodiac
application. 1223

The issue for him, however, was whether granting the consent applications ‘would adversely
affect that relationship’. He felt that Norris had summed the tāngata whenua position up quite
well for the submitters:
She advised that her concern was not that the abstractions were having adverse effects on the
environment, rather that the tangata whenua were not receiving any financial return from the
abstraction and use of the water, and in her opinion they should be. Mrs Norris’s view was
shared by the other tangata whenua submitters. None of the tangata whenua submitters
provided any evidence of adverse effects on either the environment or the relationship that
tangata whenua enjoy with the Poroti Spring waters.1224

Whether van Voorthusyen was correct here to characterise the Māori submitters’ concern as
being about money rather than control or authority may well be something that the claimants
will wish to comment on. Norris’s evidence was oral and there is no transcript of her
discussion with van Voorthusyen. It can be seen, in any case, that there was no mention of
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‘financial return’ in the written submissions of the trustees, Edwards, and Carter. Instead,
their focus was very much on ownership and control.
Van Voorthuysen then turned to the issue of ownership claims and repeated his ruling the
previous year that ‘it is well settled law that the Resource Management Act 1991 and the
Treaty of Waitangi Act 1975 are distinct legal regimes and Treaty claims are not to impede
legitimate RMA processes’. Once again, therefore, he dismissed the existence of a treaty
claim as ‘not a relevant consideration in this case’. He went further and explained that
The water ownership issue is not relevant to my decision on whether or not to grant the
applications. I note that Mr Munro verbally acknowledged that it was not my role to resolve
claims of water ownership. If as a result of Treaty of Waitangi processes and Government
action thereafter the Poroti Spring waters are determined to be owned by the tangata whenua,
then the tangata whenua can restrict access to that water or charge for it as they see fit. Mr
Bowden conceded as much when I put that to him. 1225

Unlike in his February 2010 decision, van Voorthuysen made no mention at this point of his
decision of section 8 of the RMA. The treaty dimension that he seemed to consider relevant
was thus the ‘relationship’ of Porotī Māori to the springs and their exercise of kaitiakitanga,
rather than any other principles that might merit consideration under section 8, such as those
involving decision-making and control. Those, it seems, were matters for the Tribunal and
central government to consider. Again, therefore, the connection between kaitaikitanga and
mana or rangatiratanga was passed over. Later in his decision, van Voorthuysen noted that, in
terms of part 2 of the RMA (concerning purposes and principles’), he had considered sections
6, 7, and 8 and regarded subsections 6(e) and 7(a) as ‘relevant in this case’. In his view he
had ‘dealt with Treaty of Waitangi matters above’. 1226
Having disposed of the submitters’ objections, van Voorthusyen determined that the consent
durations should be those applied for, with the consents expiring on 30 June 2044. The rest of
his decision was, therefore, preoccupied with the disputes between the consent holders (and
particularly Zodiac and the MWCL) over their relative entitlements. Van Voorthuysen did
make a note, however, of Mortimer’s change in the purpose of the MWCL’s take. As he (van
Voorthusyen) explained,
The MWCL is an existing consent holder authorised to abstract water from below the Poroti
Springs for ‘the purpose of public water supply’. Mr Mortimer suggested that purpose be
amended to reflect the irrigation and pastoral farming nature of the MWCL scheme. Mr
Quinn agreed with that suggestion. 1227
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It is not clear if the Māori submitters were even properly aware of this amendment, agreed as
it was between Mortimer and Quinn. It is difficult to believe that they gave it their informed
blessing. For a long time Norris and the trustees had accepted the use of the stream water for
human consumption but been unhappy about it being used for crop irrigation. As noted, the
idea of Wairua River water being used to irrigate dairy pasture had been a cause of significant
concern to them in 1995. Now, however, through an amendment that they may well not have
noticed, the purpose of the MWCL’s take from the springs had been changed to expressly
include pastoral farming.
Van Voorthuysen considered that each of the consent holders should continue to have a
guaranteed primary take of water (so long as the springs were producing at least 270 litres per
second, thus ensuring the continuation flow of 50 litres per second): 500 m³ for Zodiac, 3,000
m³ for the MWCL, and 15,500 m³ for the WDC. Where one of the three was not using their
full entitlement, and additional water was available, the maximum allowable abstraction by
the MWCL should be 9,500 m³ per day (that is, an additional 6,500 m³) and by the WDC
should be the full 19,000 m³ (in other words, 3,500 m³ more than present). These
arrangements, considered van Voorthuysen, were appropriate in that the WDC had a statutory
obligation to supply drinking water and the limits on the MWCL’s take would ensure that
water would not be ‘locked up’ in the manner suggested by Zodiac. Van Voorthusyen
considered that this ‘additional entitlement regime’ should be reviewed every 10 years, if
necessary, under section 128 of the RMA, with this allowing consideration to be given to
‘any actual growth in water use demonstrated by WDC and MWCL’. 1228
Where the natural flow was less than 270 litres per second, van Voorthuysen felt that the preexisting sharing arrangement should essentially continue, albeit with some minor rounding.
In other words, 6 litres per second should be for Zodiac, 35 litres per second for the MWCL,
50 litres per second for the residual flow, and anything over and above this combined natural
flow of 91 litres per second for the WDC. If the natural flow dropped below 91 litres per
second, Zodiac would be able to continue to take 6 litres per second but the MWCL would
have to cease pumping, because the speed of its pump was fixed at 35 litres per second. If it
changed its pump it would be able to draw as much of its 35 litres per second as was
available beyond the first 56 litres per second. He also agreed with Poynter that additional
monitoring provisions every two years proposed by Mortimer to test the impact of the takes
on instream ecology and the Cran’s bully were unnecessary. This was because of ‘the
established nature of the abstractions and the lack of demonstrated adverse effects on either
instream DO concentrations or instream ecology’. Instead, he considered that it would suffice
just for the DO concentration to continue to be monitored at Draffin Road, with any fall
below 4 milligrams per litre for more than five consecutive days triggering an investigation.
Water take levels would continue to be reported to the NRC monthly. 1229
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6.8 Appeals
After the decision’s release, Warren Bangma of Simpson Grierson wrote to Lieffering at the
NRC to advise that Zodiac would appeal. Bangma claimed that van Voorthuysen had
restricted Zodiac’s hourly take to 6 litres per second without seeking any evidence from
Zodiac on what its ‘operational requirements’ were. Evidence from the CEO of New Zealand
Trade and Enterprise Asia was that the minimum volume required for export was 1,000 m³
per day, yet van Voorthuysen had provided for Zodiac to take only a third of this. Bangma
explained that ‘This would call into question the entire commercial viability of ZHL’s
proposed bottling plant.’ He also interpreted the condition of MWCL’s consent disallowing
any additional take if the natural flow was less than 91 litres per second as ruling Zodiac out
of drawing more water in such circumstances as well. 1230
McNamara filed Zodiac’s appeal (against the entire decision) to the Environment Court on 2
August. He argued that the allocation to the MWCL was more than it needed, was not an
efficient use of the springs, was inconsistent with the RWSPN and the Regional Policy
Statement, did not sufficiently consider alternative supplies available to the MWCL, did not
address the possible impacts on other users, and was for more (as a second priority take) than
the MWCL had applied for. He requested that the application be declined or made
conditional on various changes, such as the full amount requested by the MWCL becoming
available only in incremental steps ‘based on actual irrigation areas and usage’. 1231
The MWCL now turned to lawyers as well, with Auckland barrister Jeremy Brabant filing its
appeal on 4 August against the two consent conditions dealing with the amounts of water the
MWCL could draw. Brabant argued that the restriction on the MWCL’s take when the
natural flow fell below 91 litres per second ‘increases the continuation flow by 35 litres per
second for MWC only’. He submitted that van Voorthuysen had been wrong about the draw
rate of the MWCL’s pump but, besides, ‘MWC’s present pump hardware should not be
determinative of the flow rate below which extraction must stop’. The MWCL could easily
change the pump if it so chose. With regard to van Voorthuysen’s concern that the MWCL
not be able to ‘lock up’ water ‘unnecessarily’, Brabant felt the same logic could just as well
have been applied to the WDC. He also rejected the term ‘locking-up’ as inaccurate. He
submitted that the decision had given too much weight to the alternative sources available to
the MWCL. 1232
Carter filed the trustees’ appeal against the duration of the consents on 5 August, arguing that
‘The decision maker failed to take into account the cultural and spiritual effects of the
proposal and the relationship of local Maori to the resource adequately or at all.’ The relief
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the trustees sought was a limitation of the consent duration to ten years. 1233 Norris also
appealed, on the grounds that
This long period, ie 35 years, excludes tangata whenua from management of a taonga – which
we are Kaitiaki for. Our participation is excluded by N.R.C.’s recent decision. An entire
generation of our hapu are denied opportunity to be engaged in any form of negotiation,
consultation, management of this resource.1234

Norris also sought a waiver of the $500 fee, objecting ‘to outlaying such a large amount of
money to conform to a process that excludes people from having their views heard’. 1235 (Her
request for a waiver was subsequently granted). 1236
The feelings of many Porotī Māori were probably also summed up in a piece written by
Millan Ruka – an anti-pollution campaigner and non-trustee member of Te Māhurehure coopted by the Whatitiri Māori Reserves Trust to speak for it in regard to Porotī Springs – that
was published in the Northern Advocate on 30 August 2011. Ruka criticised the limited
notification of the applications and argued that the size of the daily permitted take would be
‘devastating for the “mauri” … of this taonga’. He felt van Voorthuysen had ‘approved the
death knell of our stream as we have known it’ and given ‘the water away for 33 years’. He
asked van Voorthuseyn whether he had felt ‘an obligation to give this water to anyone who
sticks their hand up’. As he told van Voorthuysen (who was from Napier),
You and I won’t be around to see the consequence of these consents, but our mokopuna won’t
know the difference, they will probably think it’s just another farm ditch. Why allow the
private business to take this pristine water, when the WDC announced on July 14, 2011, that
they will take water from the effluent-laden Wairua River as a back-up supply for Whangarei
City. Surely, private enterprise should take second place and any water from Poroti Springs
should go to the city water supply. Was that information presented to you Mr Van
Voorthuysen? How about I come down to Napier and preside over your water consent
applications in the same manner, it’s a good way to speed the process up. 1237

6.9 Nathan’s late attempt to keep alive his joint consent with Zodiac
As mentioned previously, on 10 February 2011 Nathan applied to have his consent not lapse
for a further two years. In doing so he had asserted that substantial effort had gone into giving
effect to the consent, and that no other person would be adversely affected by his application
being granted. Lieffering wrote to him on 15 February and pointed out that Nathan had not
specified which consent he meant. Lieffering assumed he must be referring to
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CON20090461101, issued jointly to Nathan and Zodiac. Lieffering asked Nathan for more
information about the efforts made to give effect to the consent and why Zodiac would not be
adversely affected by an extension of the lapsing of the consent. The NRC’s view was that
Zodiac would be so affected, Lieffering explained. 1238
It seems that, shortly after this, Bowden met Lieffering and told him that he would respond
on behalf of Nathan. When he had heard nothing from Bowden by 18 July 2011, Lieffering
wrote to him and requested an immediate reply or Lieffering would ‘make a decision on the
application based in the information that I have in front of me’. 1239 Bowden replied a few
days later and explained that Nathan did wish the joint consent issued to himself and Zodiac
(with an expiry date of 2035) to continue in effect. He stated that the consent was subject to a
joint venture agreement, and that this agreement had a ‘priority useage [sic] over the consent
held by Zodiac alone’. He said he was attaching documents from 2003 ‘which evidence the
Joint Venture agreement’. As long as Zodiac was marketing water from Porotī Springs, he
said, ‘the Joint Venture is operational’. 1240
Lieffering replied the next day to point out that Bowden had neither attached any documents
to his letter nor answered the questions. Lieffering observed that ‘this matter has dragged on
far too long’. 1241 Bowden replied a few days later, attaching the documents dated 5, 8, and 12
June 2003 that are described in chapter 5. He clarified that Thompson’s marketing of the
Porotī water consent was evidence of Nathan’s joint consent with Zodiac being given effect
to. Nathan had attempted to market the water himself but had been excluded from doing so
by Thompson, but the joint consent ‘has the priority’ and ‘should remain in place’. Zodiac
would not be adversely affected by the lapsing point being extended because it was the joint
holder of Nathan’s consent and would benefit from it. 1242
At this point Lieffering forwarded all the correspondence from Nathan and Bowden to
Thompson, and asked him to comment. 1243 Thompson’s view was that any application for the
joint consent not to lapse needed to come from both consent holders, not just one, and that
Zodiac would be adversely affected by any extension of the lapsing period. He also asked
Lieffering’s view on whether Nathan had actually presented ‘a valid and complete S.125 (1)
(b) application’. 1244 Later the same afternoon Thompson wrote again, under the subject line
(in capitals) ‘Strictly confidential’. He told Lieffering that Bowden had not disclosed that he
was ‘not a disinterested solicitor’, but actually a business partner of Nathan’s holding a third
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interest in Nathan’s consent with Nathan and Reginald Edmonds. 1245 Before Lieffering had
replied Thompson wrote again, attaching a certified copy of the Nathan/Bowden/Edmonds
partnership, which – as noted in chapter 3 – had been signed on 22 October 1996 and
established ‘for the sole purpose of marketing water from Poroti, Whangarei, New
Zealand’. 1246 Thompson told Lieffering that the loan debt to Zodiac of $4,169.31 had been
incurred on behalf of this partnership, and that
Apparently no individual partner had any scruples about continuing non disclosure to NRC of
partnership responsibility and capacity to meet jointly incurred obligations. The logical
inference being an expectation that such non disclosure to NRC of partnership arrangements
would result in the overdue $4,169 debt not ultimately being enforced against Nathan as an
unemployed person. 1247

Lieffering pointed out in reply that Thompson’s correspondence could not legitimately be
regarded as being confidential, given the discoverability of NRC correspondence under the
Local Government Official Information and Meetings Act 1987. 1248 Thompson did not
explain why he had asked for the information to be treated confidentially. In any event, it
suited his argument for the NRC to be aware of it. But, as we have seen, Bowden had by now
already made a disclosure before van Voorthuysen in January 2010 of his business interest in
Nathan’s water consent and bottling plans.
On 5 August 2011 Lieffering wrote to Nathan (with copies to Bowden and Thompson). He
explained that he had sought legal advice on Nathan’s application which had confirmed that
‘an application to extend the lapsing period of a consent, which has been issued in the name
of two persons …, must be applied for by both persons’. The NRC position was therefore that
‘your application is not a valid one and must be returned to you’. Lieffering invited Nathan to
present any view to the contrary, 1249 but he did not do so and, on 22 August Lieffering wrote
again to advise Nathan that his joint consent with Zodiac had now lapsed. 1250 The ‘marriage’
of Zodiac and Nathan was thus now terminated beyond any doubt. In a final act of symbolic
separation, Thompson applied in December 2011 for the deletion of the now-redundant
condition 14 from Zodiac’s consent. He explained that this would ‘facilitate export marketing
of the bottled water project’ by making clear ‘that there is only one “live” consent’. 1251 The
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NRC approved the application and issued Zodiac with an amended consent in February
2012. 1252

6.10 The trustees’ first request for an Environment Court adjournment
With the appeals lodged with the Environment Court, the long process of their resolution
began. Both the WDC and NZSWL applied for (and received) status as section 274
parties. 1253 On 21 September 2011 Zodiac indicated to the NRC that it would attend prehearing mediation with the MWCL and the WDC, but only if the long-running MWCL
application to take from the Wairua River was settled first. 1254 However, as Savill explained,
the NRC would not make a decision on the MWCL’s application to take water from the
Wairua River until the Environment Court had ruled on the Porotī takes. To do otherwise, he
suggested, would be to issue a decision that ‘would then be objected to and would end up in
the Environment Court anyway’. However, he confirmed that the MWCL were willing to
enter ‘initial informal mediation’. 1255
According to notes made by Venmore, a meeting was held on 28 November and attended by
Savill, Quinn, Carter, Norris, himself, and George Habib. 1256 Habib was a fisheries expert
who had been involved in the research, negotiation, and settlement of Māori fisheries claims
in the 1980s and 1990s; had extensive experience working as a fisheries consultant overseas;
and had more recently become involved in Māori claims to fresh water. His participation in
the meeting was a sign of how the RMA and Waitangi Tribunal processes were beginning to
converge on Porotī Springs.
On 7 February 2012, Sir Graham Latimer, the chairman of the New Zealand Māori Council
(NZMC), filed two claims with the Waitangi Tribunal, both seeking an urgent inquiry into
fresh water and geothermal issues. The NZMC was joined in the claims by ten groups of coclaimants who ‘have proprietal interests in significant fresh water and/or geothermal
resources’. These included Munro, as chairperson of the trustees, with respect to Porotī
Springs. The claims were registered as Wai 2358, which asserted that the Crown’s
management regime for freshwater and geothermal resources denied Māori the exercise of
their proprietary rights to those resources, and Wai 2357, which alleged that there were
unresolved claims to fresh water and geothermal resources (such as Porotī Springs) and that
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the Crown’s proposed partial sale of power-generating state-owned enterprise (SOE) assets
would inhibit the settlement of those claims. The Tribunal granted urgency on 28 March
2012, with the claims heard in Wellington in July that year. 1257
Savill wrote to the Environment Court on 9 March 2012 and requested that the reporting date
on the appeals be pushed back to the end of April ‘to allow for a judicial hearing on a request
for an urgent Waitangi Tribunal Hearing by the NZ Maori Council regarding their claim on
ownership of water’. Brabant protested on behalf of the MWCL, arguing that the Tribunal’s
processes should have no bearing on the consideration of matters covered by the RMA. He
suggested that
Any potential outcome of the Treaty claim process can be accommodated by way of
conditions of consent. For example a condition of consent might be incorporated which
enables a review under s128 of the Act following a Treaty settlement. 1258

The claim brought national attention to the trustees’ long-running campaign to reassert
control over Porotī Springs. In March 2012 the Māori Television current affairs show, Native
Affairs, aired a story about the springs that featured interviews with both Munro and, perhaps
surprisingly, Nathan. Nathan was described as a researcher for the Whatitiri Māori Reserves
Trust, with the reporter explaining that ‘The trust has been researching their case full-time for
the last two years, and if Richard Nathan isn’t among his whānau, he’s amongst the
paperwork.’ Nathan said ‘We’re aggrieved by what happens to us year after year. We’ve
never really been considered, as successive regulations and laws take place, to be the
guardians the occupiers, of this particular scared source.’ 1259

Image 24: Richard Nathan and Taipari Munro at Maungarongo Marae, Native Affairs, 19 March 2012 1260
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In the meantime, the MWCL and Zodiac indicated that they were prepared to continue
informal discussions in an attempt to resolve the appeals, 1261 and thus the reporting date was
put back to the end of April. With respect to the appeals by the trustees and Norris, Savill
informed the Environment Court on 27 April that they and the NRC agreed that there was
little to be gained from a further meeting. He requested that the court direct that Norris and
the trustees file written statements ‘documenting their position and their preferred way
forward’ by 11 May. 1262
A direction to this effect was forthcoming. On 10 May Munro wrote to the Environment
Court on behalf of both the trustees and Norris. He confirmed the appellants’ view that the
appeals should be adjourned ‘pending the outcome of proceedings before the Waitangi
Tribunal’. He noted that the Tribunal had split its inquiry into two parts. The first would
focus on the nature of Māori treaty rights in freshwater and geothermal resources and whether
the partial sale of the SOEs would affect the Crown’s ability to recognise and provide for
those rights. After reporting on this part of the inquiry, the Tribunal would then turn to look
at the management regime for freshwater and geothermal resources, and consider how Māori
rights and interests should be recognised within law and policy. Munro stated that the Māori
relationship with Porotī Springs would be considered in both stages of the Tribunal’s inquiry.
Particularly in stage 2, a finding would be sought that the springs – including the entire
aquifer – were owned by Māori and therefore should be subject to Māori control. Munro
considered that, if ‘ownership can be established, the use of the water by the
applicants/respondents would require re-assessment’. The NRC would also have to
reconsider van Voorthuysen’s belief that the trustees only had power within the gazetted area
of the reserve. 1263
Responses to the trustees’ position were filed by the NRC, WDC, and MWCL two weeks
later. For the NRC, Allan Richards contended that previous rulings had ‘made clear that
Environment Court proceedings should not be delayed to provide for matters being dealt with
by the Waitangi Tribunal’. Moreover, ‘if the Waitangi Tribunal decision is such that
ownership is given to the appellant’s [sic], then the determination of who has access to the
resource would be theirs to make’. However, the NRC was prepared to accept some delay in
the court’s proceedings to accommodate the Tribunal’s inquiry. As he put it,
the respondent is neutral on any short term delay in these proceedings to allow for the first
part of WAI 2358 to be heard by the Waitangi Tribunal but would not support any potential
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lengthy delay to hear part 2 of the claim, as no timetable has yet been set by the Waitangi
Tribunal for this. 1264

For the WDC, Mathias argued that the mere fact of the claim to the Tribunal could not impact
upon Environment Court’s jurisdiction to consider the sole issue at stake, namely the duration
of the consents. Furthermore, he contended, the WDC was ‘not a treaty partner’, and ‘If there
are any Treaty obligations with respect to water then that is an issue for determination
between the Crown and Maori.’ He added that the Environment Court did not have the
authority to grant relief of the kind sought by the appellants, as it could not deal with
questions ‘of ownership or customary entitlement to a particular resource’. In any event, he
submitted, it was the wrong approach ‘to presuppose the outcome of a Waitangi Tribunal
claim’. 1265 For the MWCL, Brabant largely endorsed the WDC submissions, adding that the
Tribunal could only issue recommendations to the Government, thus making the timeframe
for the ‘outcome’ of the Tribunal process referred to by Munro indefinite. 1266
Judge Jeff Smith of the Environment Court handed down his decision on the Māori
appellants’ request for an adjournment on 19 June 2012. Like van Voorthuysen he remarked
that the law was ‘well settled’ that the Treaty of Waitangi Act 1975 was ‘quite distinct and
separate from the regime under the Resource Management Act’. He also quoted from the
2011 Environment Court decision in Te Rakato Marae Trustees v Hawke’s Bay Regional
Council, which stated
The presence of a Treaty Claim over such land does not embargo that land from the RMA
process. However, it is too blunt a proposition to simply say that a treaty claim is irrelevant to
the RMA process. The background circumstances and factual matrix which support a Treaty
Claim may also be relevant matters to take into consideration in the RMA context. A hapu or
iwi’s history, traditions and relationship with a site, how it was acquired or lost by the iwi or
hapu, and the kaitiaki role the iwi or hapu play in relation to a site, are matters that we assume
may be canvassed in support of a Treaty Claim and can also be explored in the RMA
process. 1267

On this basis Smith ruled that the Environment Court could take account of treaty principles
under section 8 of the RMA but could make no findings of treaty breach or on questions of
redress. He therefore declined the request for an adjournment, noting at the same time that, ‘if
necessary and appropriate, the Court can consider any Maori Cultural issues that are relevant
in relation to the resolution of these appeals under the Resource Management Act’. 1268
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At this stage the narrative forks into three different directions: the resolution of the appeals;
the prosecution of the claim to the Waitangi Tribunal; and Zodiac’s consent application for a
significantly increased volume of water. Since it would be complex to keep track of these
three processes in parallel, and since it was resolved first, this chapter focuses first upon the
Tribunal claim, before moving on to the new Zodiac application. The resolution of all appeals
and the developments with Zodiac’s land-use consent are all addressed in the following
chapter.

6.11 The Waitangi Tribunal inquiry into claims to freshwater and geothermal resources
As noted, the Tribunal held its first stage hearing into Māori claims to freshwater and
geothermal resources at Waiwhetū Marae in July 2012. The trustees’ claim to Porotī Springs
featured prominently in the evidence, with Munro and Carter speaking first on the opening
day (9 July), before any of the other claimants to specific bodies of water. Munro explained
that, along with their elders, five of the trustees had travelled from Te Tai Tokerau for the
occasion. Carter said that the trustees had been proactive in endeavouring to protect the
springs in all consent processes since the 1990s, ‘with very few resources’. She mentioned
that the trustees had just been unsuccessful in their attempt to have the resolution of the latest
appeals against water consents deferred, and clarified that ‘we’re not opposed to sharing. We
never have been.’ 1269
Munro summed up what Porotī Māori wanted from the claim. He explained that
we were charged with the responsibility from our parents, our grandparents and our tupuna to
look after that water and it’s been very hard for us to have to go through … processes that
disenfranchise us where we are more like flies on the wall and we are not a part of the process
or the decision making. The question is asked, ‘What is it that you want?’ And our answer is
that we want the right to talk about our water. We want to sit at the decision-making table.
We don't want to be like flies on the wall that nobody takes any notice of. The Whatitiri
Māori Reserves Trust seeks to establish ownership of the Springs. The Whatitiri Māori
Reserves trustees wish to reassert control over the springs to more effectively manage the use
of the springs and to better use the water for the benefit of the owners of the springs but as
Meryl pointed out, we are also happy to share the water of Waipao. That’s been the way of
our old people, our grandparents and our parents shared the water of Waipao and we are
prepared to do that and that includes ensuring that the use of the water is for high value uses
and not low value agricultural, horticultural and stock uses and obtaining recompense for the
use of the water. 1270

Munro was questioned by the Tribunal about the Prime Minister’s statement that water was
owned by no-one. He responded that ‘I’m not saying that I own all of … the water of
Aotearoa, but I own the water of Waipao. I have the mana’. He conceded, however, that
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talking about ‘ownership’ made him uncomfortable, with the Māori approach being to speak
in terms of kaitiakitanga or guardianship. 1271
In his written evidence, Munro noted Mortimer’s 2011 remark in the NRC staff report that
the Māori reservation status over Whatitiri 13Z4 gave the trustees no authority beyond the
gazetted boundaries of the reserve and did not override the RMA. Munro suggested that the
reservation of the spring was therefore of ‘no practical effect’. Consents awarded upstream or
downstream meant that the owners of the spring ‘can not benefit from a resource set aside for
our benefit’. Altogether, the trustees’ long involvement in the RMA process had left them
with ‘the overwhelming view that the RMA regime is not a process which is intended to
recognise any party other than the Crown as having a proprietal [sic] interest in the
resource’. 1272
The prominence afforded to the springs during the Tribunal’s hearing reflected the NZMC’s
approach to the claim, which had been to portray the relationship of Te Urioroi, Te Parawhau,
and Te Māhurehure to Porotī Springs as one of the best examples of a Māori proprietary
relationship with freshwater. NZMC co-chairman, Sir Eddie Durie, made this clear in an
interview on Television New Zealand’s ‘Q+A’ programme the month after the hearing:
… let’s take the case of Poroti Springs, set aside by the Native Land Court as a reserve as a
water supply for the local papakainga. Today the local authority uses it for supply of water to
the city; a horticultural company uses it for supply to horticultural industries; and a bottling
company makes very substantial returns out of the use of the spring and the water from that
spring. But the return to Maori is nil. Why? Because it is said you can’t own water. But the
issue is, who owns the spring? Who was it set aside for? Now, we’re not claiming all the
water in New Zealand. We’re just saying that in the case of Poroti, these people have a right
to be compensated for the use of the spring that was set aside for their use.1273

The legal argument presented to the Tribunal need not be covered here; it has been more than
adequately canvassed in the Tribunal’s own report. That report – which referred in some
detail to the evidence Munro had presented – was released in pre-publication form on 24
August 2012, the same day that the NRC was holding a one-day hearing into Zodiac’s
application for a greatly expanded water consent (see below). In short, the Tribunal found
that
the proprietary right guaranteed to hapū and iwi by the Treaty in 1840 was the exclusive right
to control access to and use of the water while it was in their rohe. In making this finding, we
did not accept the Crown’s submission that Māori rights should be conceived of only as
kaitiakitanga or stewardship. 1274 [Emphasis in original.]
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The Tribunal believed that, while the treaty had given the Crown ‘the ultimate right to
manage water in the best interest of all’, this right was ‘qualified by the Article 2 guarantee or
rangatiratanga (control) to Māori’. The Crown had attempted to argue that the thrust of the
claims failed because, as the Wai 262 Tribunal report (Ko Aotearoa Tēnei) had put it the
previous year, the issue in Māori customary terms was not one of ownership but rather one of
the ability to exercise kaitiakitanga. But the Tribunal noted that Māori were not seeking
‘ownership’ of all water but rather ‘residuary proprietary interests in particular water bodies’.
It just so happened that the ‘closest English equivalent’ to the rights guaranteed to Māori in
1840 was ‘ownership’. The Crown had to balance competing interests when governing in the
interests of the nation, the Tribunal said, but this did not permit it to balance Māori treaty
interests ‘out of existence’. 1275
The Crown had pointed out that Munro had preferred to talk in terms of kaitiakitanga rather
than ownership. However, the Tribunal considered that his evidence had been ‘unequivocal’:
In English terms, he claimed ownership (and has seen the utility of the protections that
‘ownership’ confers under the law), but authority or power (mana) has been claimed by the
Government. In that respect, Mr Munro stated: ‘I own the water ... I have the mana’. His
preferred word was ‘kaitiaki’ (guardian) to express his obligations under Māori law to the
gods, the ancestors, and their charge that has been passed down to the present generation, and
which must also be transmitted to future generations. Despite the difficulties of ‘swapping
backwards and fowards [sic] between languages’, Mr Munro claimed ‘ownership’ and
‘authority’ in English, and ‘mana’ and ‘kaitiakitanga’ in Māori, noting that these words
carried their own culturally-specific meanings and obligations. 1276

The Tribunal’s findings naturally came as welcome news to the trustees. Munro told Radio
New Zealand that, in light of the Tribunal’s report, ‘all water-rights holders should be sitting
down and talking to tangata whenua’. 1277 He and Norris were interviewed live on Television
New Zealand’s Marae Investigates programme two days later. He described Porotī Māori as
‘very delighted’ with the Tribunal’s report, as it recognised the relationship that they had with
the springs. What the trustees now wanted, he explained, was to be included at ‘the decisionmaking table’. Norris said it had given her ‘great pleasure’ to announce the findings at the
NRC hearing in Whāngārei. As a first step following the report she suggested that regional
councils should talk to hapū about the Tribunal’s findings. 1278
It should be added that the Tribunal’s findings did not apply to groundwater resources.
Exercising caution, the Tribunal explained that, because of a lack of ‘evidence and legal
argument’, it did not feel it could ‘make a finding about the nature and extent of Māori rights
in aquifers and ground water at 1840’. The Tribunal’s difficulty was that neither all ground
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water nor all aquifers were known and enjoyed in 1840, and the claimants had not made
submissions on why the development right in the treaty encompassed these resources
nonetheless. The Tribunal did accept, however, the claim ‘that Māori water resources were
conceived of as an indivisible whole and not in component parts’. 1279

Image 25: Taipari Munro and Lorraine Norris live at Porotī Springs on Marae Investigates on 26 August
2012 reacting to the Tribunal’s Wai 2358 report 1280

6.12 Zodiac’s application for a greatly increased take of water
We now go back in time to discuss Zodiac’s activities. While it was opposing the MWCL’s
consent on the one hand, it was also furthering its plans for an application for a greatly
increased take of its own on the other. Thompson met with Venmore in Whāngārei on 24
August 2011 and advised him that Zodiac now required 1,000 m³ as a first priority, since
‘fourth priority just does not cut the mustard re offshore due diligence’. In an email the
following day, Thompson set out to explore the possibility ‘for a co-operative arrangement
which could assist Zodiac without downside for WDC’. Thompson noted consent 2960’s
current ‘headroom’ of 6,000 m³ per day and suggested that, once the WDC had built its new
Wairua River treatment plant, it would be of no consequence to the WDC to allow Zodiac the
additional 500 m³ per day at Porotī that it ‘critically needs’. The reason Zodiac did not have
this amount of priority take at present was that Nathan, as consent applicant in 2000, had had
an ‘inadequate appreciation of export market realities’. Thompson proposed that the WDC
allow Zodiac a doubling of its first priority take, with Zodiac agreeing to drop this back to
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500 m³ per day if the NRC imposed any severe drought restrictions before the Wairua River
water treatment plant became operational. 1281
It is not clear whether Venmore made any written response to this suggestion. On 9
November 2011, however, he appears to have met with representatives of the MWCL, the
NRC, and Zodiac. 1282 Paul Thompson tabled a paper at this meeting setting out ‘explanatory
notes’. He emphasised that, although it now had security of supply to 2044, Zodiac did not
yet have a sufficient volume of water allocated. Its ‘expert advice’ had been that at least
1,000 m³ was needed ‘in relation to Asian export market requirements’. Unlike the MWCL
and the WDC, he contended, Zodiac – being dependent upon access to spring water – did ‘not
have alternative sources of supply’. 1283 The ‘independent advice’ he cited included a further
letter from NZSWL director John O’Loghlen, of 12 April 2010. In this O’Loghlen advised
that ‘the additional 500m3 per day allocation will be viewed [in Asia] as unacceptably “at
risk”’. O’Loghlen’s inquiries had established that, ‘in order to be a credible player in this
sector’, a daily volume of at least 1,000 m³ was needed. 1284 Rod Mackenzie, the New Zealand
Trade and Enterprise Group General Manager, North Asia, had also advised NZSWL on 13
May 2010 that
they should be in a position to offer comparatively (by NZ standards) large-scale volumes on
a consistent basis. Without this guarantee they are unlikely to succeed in the Chinese market.
For this reason I support their assessment that a volume of approximately 1,000m³ daily
provides a viable volume for the market and indeed, if successful over a medium term, this
may need to be increased. 1285

On 3 May 2012 Paul Thompson submitted an application under section 127 of the RMA to
vary condition 3(b) of Zodiac’s consent from a daily take of up to 1,000 m³ ‘to a maximum,
when available, of 3,500m3 per day’. 1286 As justification for this increase he tabled three new
‘offshore advice letters’. The first of these, from Nicholas Cashmore, the former Indonesian
head of Credit Lyonnais Securities Asia, described the growth of the Indonesian bottled water
market. Cashmore wrote that ‘my considered advice to Zodiac Holdings, is that it will require
no less than 3 million litres per day to enter and service the Indonesian bottled water market
over the long term’. 1287 It is not clear if this advice was provided free of charge or paid for by

1281

Ian Thompson to Andrew Venmore, 25 August 2011. Volume 2 of personal (duplicate) files of papers on
Porotī Springs held by Andrew Venmore, WDC
1282
Notes of 9 November 2011 meeting. Volume 2 of personal (duplicate) files of papers on Porotī Springs held
by Andrew Venmore, WDC
1283
‘Explanatory notes’ for 9 November 2011 meeting, Paul Thompson. Volume 2 of personal (duplicate) files
of papers on Porotī Springs held by Andrew Venmore, WDC
1284
John O’Loghlen to Zodiac Holdings limited, 12 April 2010. Volume 2 of personal (duplicate) files of papers
on Porotī Springs held by Andrew Venmore, WDC
1285
Rod Mackenzie, Group General Manager, North Asia, New Zealand Trade and Enterprise, to Zodiac
Holdings Limited, 13 May 2010. Volume 2 of personal (duplicate) files of papers on Porotī Springs held by
Andrew Venmore, WDC
1286
‘Application form for resource consent’, signed by Paul Thompson on 3 May 2012, with attached
application document. NRC file 4611 vol 8
1287
Nicholas Cashmore to Zodiac Holdings Ltd, 17 April 2012. NRC file 4611 vol 8

296

Zodiac. The chairman of the Asia New Zealand Foundation, Philip Burdon, provided advice
on the Japanese market. He felt it ‘clear that, in order to achieve a viable long term supply
arrangement for the Japanese beverage market, an initial assured volume of 2,000 cubic
metres of water is required on a daily basis’. 1288 A New Zealand Trade and Enterprise official
in Beijing had also written to ‘support the assessment of market requirements that a volume
of 2,000m3 daily provides a necessary minimum for entry into the China market and indeed
over the medium term, this volume may need to be further increased’. 1289
In his AEE, Paul Thompson argued that there would be minor effects from the application
only. The additional water would only be taken when the other consent holders were not
using it, and the minimum continuation flow downstream of the WDC’s Cutforth’s intake
would be maintained at 50 litres per second. The ‘available headroom’ identified by Zodiac
during the period from 2003 to 2009 would allow Zodiac to draw the additional water. With
regard to ‘Maori cultural and spiritual values’, he argued that the local hapū were adequately
recognised through the sharing of information and involvement in the stream rehabilitation
work:
It is well understood that the local Hapu have concerns about the taking of water from the
springs without due acknowledgement and participation, as kaitiaki, in their management.
Accordingly, as a condition of the current consent, they are now involved in receiving
information and monthly reports on use of Poroti Spring water, and have a key role in
implementation and education in the Rehabilitation Plan for the catchment, that was put
together and is being implemented with their involvement.1290

Since the flow at the head springs was naturally about a third of that at Cutforth’s, a
minimum continuation flow at Cutforth’s of 50 litres per second would mean a minimum
continuation flow at Fig Tree of 15 litres per second. However, Paul Thompson explained,
‘the applicant is … willing to offer, as a form of mitigation against any potential adverse
environmental effect, a minimum continuation flow of twice this amount, namely 30 L/s’. He
also emphasised that Zodiac would pump from 6 am until 10 pm, whereas the other consent
holders tended to take advantage of lower electricity process at night by pumping from 11 pm
to 7 am. 1291
The NRC decided on 11 May 2012 that the Zodiac application should be limited notified.1292
Affected parties were then notified, and organisations on the NRC’s iwi list were invited to
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comment. 1293 The application generated considerable Māori opposition. On behalf of the
trustees, Carter wrote that the springs were the trustees’ property by virtue of their reservation
by the Maori Land Court in 1960, and the NRC ‘lacks jurisdiction to allocate water which is
flowing to, in or from the Springs’. In keeping with the trustees’ position on the WDC and
MWCL applications, she stated that the application should be postponed ‘pending the
outcome’ of the Wai 2358 claim. She also argued that the springs’ ‘immense cultural and
spiritual value’ to tāngata whenua, as well as the supply of watercress and eels, made it
‘inappropriate to further allocate water’. She dismissed the AEE as ‘inadequate’, since Paul
Thompson did not have the requisite qualifications to write it. 1294
Tom Adams made a submission on behalf of Waimarie o Whatitiri Marae Trust. He
explained that
Poroti Springs is significant to all tangata whenua of Poroti for its cultural, spiritual and food
resources the waters provide for hapu members. An increase of take directly above the springs
is unacceptable as the impact on the water quantity at the springs will be compromised and
will affect watercress, tuna, kewai and domestic water supply collected by hapu members.
Our people witnessed the serious decline in water volume at the springs when the District
Council drew water from the same bores and we are not prepared to allow it to happen
again. 1295

Norris made an individual submission, making the point that each new consent application by
Zodiac incrementally built on the previous one. As she put it,
Zodiac were granted a 35 year consent soley [sic] on the grounds that the small amount of
water referred to would only have a minimum, if any effect on the source. The company
needed this to satisfy offshore due diligence long term security of supply of high quality
spring water for bottling and export to SE Asia and China!! That was meant to be the end of
the matter. Zodiac got what it needed. 1296

Like Carter, Norris stressed that a Tribunal inquiry into the Māori proprietary right to
freshwater was ongoing. 1297
In addition to these three submissions, statements of opposition were also made by George
Tuhiwai (on behalf of Te Parawhau Me Te Uri o Hau o Korokota Marae), Erana Poulsen (as
chair of Parahaki Marae), Vivienne Bristowe (as chair of Te Rōpū Takiwā o Mangakahia),
Allen Wihongi (Iwi Development Leader at Te Rūnanga a Iwi o Ngāpuhi), and Millan Ruka.
Tuhiwai argued that to take ‘another 3,500m3 per day would murder the springs’. He asked
the NRC to ‘Forget about their overseas marketing and investments’ and instead to focus on
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the ‘best outcome for our children, grandchildren even our great grandchildren of
tomorrow’. 1298 Poulsen and Bristowe remarked that, while the springs had been reserved for
the benefit of the hapū, ‘they are instead used on a commercial scale and to the detriment of
the local Hapu’. 1299 Wihongi commented that there were ‘more than enough grounds for [the
trustees’] concerns and objections’. 1300
Ruka’s statement was more detailed – although, because he was not a notified party, the NRC
could not consider it. 1301 He noted that Zodiac had not drawn any water since their previous
consent was issued in 2002, and this gave the impression ‘that this water is an investment
commodity to be held or traded at will rather than to honour the goodwill of its issuance’. He
feared what would happen to the stream if all consent holders ‘were sucking from the stream
to the maximum of their consents’. He thought it wrong that the WDC was now looking to
the dirty Wairua River as a back-up water supply while Porotī water was being heavily
committed to uses of lesser importance than serving households. He contended that ‘Zodiac
are marketing to sell our Waipao Stream to [Asian countries] and we will be left to drink
from our polluted Wairua River’. He called the Zodiac application for a consent ‘variation’ a
misnomer, arguing that it was more in the realm of a ‘new application’. 1302 He also noted the
wording of the 2011 National Policy Statement for Freshwater Management, Policy D1 (c) of
which stated that
Local authorities shall take reasonable steps to … reflect tāngata whenua values and interests
in the management of, and decision-making regarding, fresh water and freshwater ecosystems
in the region. 1303

Submissions were also made by the WDC and the MWCL. The WDC was neutral about the
Zodiac application, but noted the potential for effects on ‘the ecology and cultural uses above
the [downstream] takes’. It also noted the ‘risk that sustained higher rates of groundwater
abstraction by Zodiac’ together with the other consented takes could increase the duration of
flows at the minimum continuation level, thus potentially triggering a review of consent
conditions. The WDC’s recommendation was, in short, ‘an approach of “last volume granted
is the first volume to be surrendered”’. 1304 The MWCL opposed the entire application. It also
adverted to the incremental enlargement of Zodiac’s entitlement with each new application:
The existing consent volumes have, to date, been advanced as the minimum volumes
necessary to justify the construction of a bottling plant and have been the basis for the water
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sharing arrangement between the existing consent holders to provide Zodiac with that
assurance of 500m³ priority.
It would seem to us that it is not a question of how great the market is but what are the
minimum volumes and operating constraints that would enable the bottling plant to operate on
a commercial basis. 1305

The MWCL considered that the lack of any restriction on the hourly pumping rate in the
Zodiac consent had the potential to adversely affect the other consent holders. The MWCL
also disputed Zodiac’s interpretation of the available water volumes, and would present its
argument on this at hearing. It argued that ‘there should be a minimum flow from the upper
springs at all times’, rather than just a measurement at Cutforth’s, and proposed that the
existing consent conditions – with Zodiac entitled to up to 1,000 m³ daily only – should in
any event continue to prevail from 1 October to 30 April each year. 1306

6.13 Planning for the hearing of the Zodiac application
Having received the submissions and comments, Paul Thompson wrote to the NRC and
requested that a pre-hearing meeting be held (under section 99 of the RMA) at the NRC
offices between the NRC and the three consent holders. 1307 Ian Thompson wrote to Craig
Brown, the chair of the NRC Hearings Committee, to point out that the trustees had made
‘what amounts to a direct challenge to the jurisdiction of the NRC as a regulatory authority
under the RMA’. He also suggested that Carter’s submissions also ‘directly confront the
authority of NRC and Govt economic policies and objectives’. It is not clear what Thompson
meant by this, unless he was implying that the trustees’ submission was somehow invalidated
by its attempt to thwart the commercial development of the resource. In any event, he
emphasised that the need to avoid any significant delays. As he put it,
As you will appreciate, we cannot afford to have our application delayed, possibly for years,
by extraneous issues. Zodiac has to satisfy offshore investor due diligence criteria where the
certainty of consent conditions under RMA as to water take quantity is an absolutely
fundamental requirement.1308

While it does not appear on file, Brown wrote back to Thompson on 28 June 2012. On 10
July Thompson thanked him for his advice, including in ‘particular that NRC does not
consider that there is any threat to its jurisdiction under the RMA from iwi submissions’. He
added his understanding that the chair or deputy chair of the hearings committee appointed
commissioners to hear consent applications, and told Brown that ‘We assume that, given the
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iwi submissions, NRC will wish to appoint a suitable person as independent Commissioner.’
It is not clear what Thompson meant by this, but it seems unlikely that he was calling for a
commissioner competent in Māori cultural issues and treaty rights to be appointed.
Thompson drew Brown’s attention to the Waitangi Tribunal freshwater hearing, which had
begun that week at Waiwhetū Marae in Lower Hutt. 1309
It is likely that Brown was sympathetic to Thompson’s concerns. It should be recalled that, as
Whāngārei Mayor in 2000, Brown had told the NRC of his strong support for the water
bottling project. As he had written,
Mr Nathan’s proposal has very genuine benefits for the District. The production of bottled
water is exactly the type of job rich, sustainable and environmentally friendly activity which
has been promoted through various forums as the solution to the economic problems facing
this nation and shared by this district. 1310

Now, as chair of the NRC, Brown was responsible for appointing the commissioner who
would decide upon Zodiac’s application for the additional water it regarded as essential to the
success of its water bottling project.
In the meantime, plans for the hearing of the Zodiac consent continued. By this stage Dave
Roke had begun working for Zodiac as a consultant. Again, this arguably demonstrated the
gulf in resources between, on the one hand, the applicants for resources consents at Porotī
and, on the other, the Māori objectors. We first encountered Roke in this report in 1978, when
he was employed as a water officer at the NCC. He had retired from the NRC in 2009 but
reappeared there shortly after in a (presumably temporary) specialist role in conjunction with
Zodiac’s application for a 35-year consent. Now, in 2012, he was working for Zodiac itself.
On 18 June Paul Thompson proposed that a date be found for a section 99 pre-hearing
meeting that suited Roke’s availability. He was ‘sure both the WDC and MWC would agree,
given his vast knowledge and background regarding Poroti Consents, [that] his attendance at
this meeting will add real value and focus to the core issues touched on by the submitters and
further the Regional Council’. 1311
On 25 June Paul Thompson suggested that Savill contact van Voorthuysen about his
availability for a hearing in August, on the assumption that ‘he would be the most suitable
Hearings Commissioner given his background into the Resource at Poroti’. 1312 The same day
Savill replied and advised that he had made contact with van Voorthuysen and was awaiting a
reply. 1313 Van Voorthusyen was clearly experienced in Porotī matters, but it seems most
unlikely that the trustees – for example – would have regarded him as ‘the most suitable’
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choice to chair another consent hearing concerning the springs. It is not known if it was or is
usual practice for an applicant to propose a hearing commissioner, although it may be that
Savill had already been having similar thoughts. As it happened, van Voorthuysen was not
available for a hearing until October, and Savill asked Paul Thompson if he wished to wait
until then or whether the NRC should find an alternative. 1314 Thompson replied that it would
probably be ‘for the benefit of all concerned’ if van Voorthuysen was used again. 1315 It seems
that van Voorthuysen subsequently indicated he would be available in August, and Ian
Thompson told Savill on 11 July that Zodiac wished to ‘book’ a hearing at the end of August
with van Voorthusyen as commissioner. 1316 On that same day Brown signed off on the
appointment of van Voorthuysen as hearing chairperson. 1317
On 25 June Savill also told Paul Thompson what he regarded as the key issue for the Zodiac
application: ‘the effects on the in-stream ecology between spring outflow on Maori land and
confluence with inflow from other groundwater source of Poroti’. In other words, it needed to
be established what residual flow at the springhead would be needed to maintain ‘the
ecological health of the stream and the continued use of this stretch of stream for food
gathering purposes’. 1318 The NRC then approached Poynter to carry out the required study,
even though Poynter had previously acted as a consultant for Zodiac. Poynter himself was
more concerned about what his other former client, the WDC might think, but told Savill that
Venmore was ‘fine’ with it. Poynter noted that he had run into Norris as he was leaving the
NRC, but ‘didn’t say what I had been at Council for’. 1319
It is no wonder Poynter was disinclined to tell Norris that he was going to carry out the
investigation. He reported to Savill that ‘she made it evident that iwi sensitivity is running
high on the matter of the springs’, and news of his assignment by the NRC may not have
improved her mood. He suggested to Savill that, while this sensitivity was not surprising, it
was
worth keeping in mind in terms of how the next few months unravel. I understand iwi are at
the Waitangi Tribunal next week. My assessment may come down to a view on the potential
abstraction/residual flow regime to impact on watercress, or at least that may be the main area
of linkage to the cultural equation. Food for thought. 1320

The MWCL was advised on 17 July that the hearing would be held on 24 August. Quinn
objected, arguing that a pre-hearing meeting should be held first. He pointed out that ‘no
assessments of the ecological effects or conditions attached to the proposed take circulated
for discussion’. He also objected to van Voorthuysen’s appointment:
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The company objects to the appointment of Mr Rob van Voorthuysen as commissioner for a
hearing in this matter.
Mr van Voorthuysen is not an independent commissioner for purposes of this hearing.
Decisions made by Mr van Voorthuysen are already subject to appeal at the Environment
Court. This hearing involves the same resource and parties. It would be inappropriate for him
to be appointed commissioner.1321

Savill replied to this on 31 July, the day after the NRC had officially written to the parties
advising that the hearing would take place on 24 August. 1322 He explained that the applicant
had requested a section 99 meeting but then withdrawn that request. With regard to van
Voorthuysen, he stated that the NRC hearings committee chair (Brown) had considered that
van Voorthuysen ‘was appropriate to hear and make a decision on the application and has
made the appointment’. The fact that van Voorthuysen’s previous decisions had been
appealed did ‘not challenge the independence of the decision maker, particularly since the
applicant is also an appellant on the decision in question’. Savill also explained that the lack
of an adequate AEE could be ‘addressed through requests for additional info’. He added that,
as ‘a result of discussions with the applicant’, Poynter had been contracted to assess
ecological effects. 1323
Savill could have added that, aside from Poynter being approached to carry out the AEE as a
result of the NRC speaking to Zodiac, so had van Voorthuysen himself been appointed in
similar manner. Whether van Voorthuysen or Poynter were the correct appointments of not, it
is clear that they were appointments with which Zodiac was happy. As Paul Thompson told
Savill on 12 July,
Dave [Roke] and I are in agreement that Mark is presently best placed to update his previous
1987 [sic – 1989] assessment, further in light of recent sensitivities around ownership and
control of the springs. We suspect that NRC may be the only party able to arrange access for
this purpose. 1324

On 30 July Zodiac amended its section 127 application. Now, instead of seeking up to 3,500
m³ per day, it sought a total daily maximum of 2,500 m³. It also proposed only to seek this
maximum amount between 1 May and 31 December, thus restricting itself to up to 1,000 m³
per day between 1 January and 30 April. Furthermore, it now proposed a minimum flow at
Fig Tree of 40 litres per second, up from the 30 litres per second in its original application.
Paul Thompson explained that these changes had been made to:
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(a) recognise submissions by Iwi submitters and other consent holders at Poroti, further
reflecting subsequent consultation with consent holders at Poroti;
(b) recognise the cultural and environmental concerns raised by Iwi submitters arising from
the effects of Zodiac’s proposed takes in the upper springs;
(c) preserve the in-stream ecological habitats at the springs;
(d) preserve a greater volume of natural flow at the springs during taking, by volunteering 40
L/s which represents no less than 80% of the existing 50 L/s continuation flow, measured
downstream at Cutforth’s[; and]
(e) minimise the effects of its take on MWC and WDC (as other consent holders). 1325

While this may seem a surprising move on Zodiac’s part, it was clearly designed to quell
opposition to the application, both from the MWCL and the Māori submitters. There may
also have been an element of over-reaching with the initial application in order to appear
generous in due course by reducing the application’s scope. Crucially, also, Poynter needed
access to the springs reserve to carry out his assessment, and the trustees were refusing to
grant it to him or the NRC. Paul Thompson wrote to Carter on 30 July, cheerfully opening by
remarking that ‘I trust this finds you well following a busy period with the treaty claim
submissions concerning Freshwater and also the claim for Poroti Springs.’ He set out the
amendments to the Zodiac application and asked that, in light of these, the trustees
‘reconsider allowing Mark Poynter access to the site for the purposes of his review’. He also
asked if Zodiac could consult with the trustees about using the Fig Tree site to measure the
continuation flow. 1326

6.14 Poynter’s AEE and Savill’s staff report
Poynter was not given access and, in his report completed on 7 August, had to use sources
such as aerial photographs. There was little other recent information for him to rely on, and
indeed he noted that most of Zodiac’s information on environmental effects (attached to its
original application) related to the section of the stream below Cutforth’s. Poynter felt,
however, that his 1989 report, which he had prepared after discussion with Munro and Pera
Edwards, contained information that remained relevant. He recalled that
Most relevant of the ecologically related iwi concerns expressed by Messrs Edwards and
Munro at the time and which is still relevant was their view that the quality and abundance of
watercress are considered to be dependent on an adequate flow of unpolluted water.
Watercress was considered to change in palatability and extent during drought or extreme low
flows such as had at times historically occurred during excessive drawoff from the upstream
bores. 1327
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In Poynter’s opinion, ‘the effects question can be simply dealt with’. For a start, he did not
believe Zodiac’s application had any potential to affect the stream below Cutforth’s,
especially since there was to be no increased take from January to April. On the basis of the
historical data supplied by Roke, Poynter also thought it clear that ‘in an average year there is
a surfeit of water in all months other than perhaps May’. In dry years the water available to
Zodiac would be reduced in May to July and possibly as late as August, but the fact that
Zodiac would not pump at night meant that there would be a natural flow at a time when
there would be a ‘sag’ in DO levels. Poynter noted that the proposed 40 litres per second
continuation flow at Fig Tree was less than the 55 litres per second ‘default design flow’ (that
is, the ‘1 in 5 year 7 day return period flow’), and that ‘specific justification’ was needed for
such a departure from NRC policy. In Poynter’s view, however, a continuation flow of 40
litres per second was ‘unlikely to have a marked effect’, for reasons such as the natural flows
for eight hours every night. 1328

Image 26: Watercress growth below the springhead, July 2015 1329

Poynter did not believe, in this regard, that the growth of watercress would be affected. He
thought that the Māori concern in 1989 had only related to ‘extreme flow reduction’, and
‘That scenario is no longer relevant’. Nor did he consider that fish life or water quality would
be affected. Overall, he concluded, the revised Zodicac application ‘should not lead to
adverse ecological or water quality effects’. Setting the residual flow at 40 litres per second
was ‘a less … conservative approach’, but he could not ‘conclude that the proposed lesser
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residual flow is likely to cause adverse effects or be unsustainable in ecological or water
quality terms’. 1330
The NRC staff report was written by Savill. He explained the original Zodiac application and
its subsequent amendment, whereby Zodiac was now seeking ‘to increase the maximum daily
take volume by only 1,500 m³’. He noted the outstanding appeals on the other two Porotī
Springs consents, adding that the current Zodiac application ‘has no material effect on the
conditions that have been appealed and has in fact been driven in some part by an attempt to
resolve one of the appeals’. The NRC believed that the Zodiac application could be resolved
independently. 1331
Savill explained that Zodiac’s proposed continuation flow was based on data compiled in
1983 on the level of the aquifer and the corresponding flow at the springhead. Zodiac’s
intention was ‘to effectively reduce flows from the Poroti Springs between May and
December to less than the lowest estimated 1 day, 1 in 5 year low flow for up to 16 hours a
day, seven days a week’. Savill believed there were potential adverse effects on the
groundwater; the ecology of the stream between the springhead and the MWCL intake point;
the ecology downstream of the WDC’s Cutforth’s intake; and ‘Cultural matters than can be
addressed under the RMA’. 1332
With regard to Poynter’s report, Savill noted that the owners had denied him access and that
he had had to undertake his assessment on the basis of ‘his current knowledge of the stream
and the use of high resolution aerial photographs’. He had also made use of Roke’s analysis
of flow records. Savill accepted both the accuracy of Roke’s analysis and the conclusions of
Poynter’s report. Turning to ‘cultural matters’, Savill noted that the issue of ownership and
proprietary rights had been previously dealt with and that, in May 2011, van Voorthuysen had
stated that the existence of treaty claims could not impede the RMA process. Savill saw no
reason to revisit that position. However, he did add that he was ‘in no way qualified to
comment on the actual or potential adverse effects of the proposed take on the cultural and
spiritual value of the springs’. 1333 This may seem like a statement of the obvious, but it was
rare (and perhaps unknown) for an NRC officer or decision-maker to disqualify themselves in
such a manner when considering applications to take water from the springs. It also rather
begs the question as to why Savill was reporting on this matter. If the NRC could contract out
its staff reports to the likes of Mortimer, there seems no reason why it could not have engaged
the advice of an expert in regard to this specific matter.
Having conceded that he was unqualified to comment, Savill nevertheless ventured that –
despite the greater potential for adverse cultural effects since the affected flow surfaced on a
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Māori water supply reserve – the Zodiac application had ‘offered a continuation flow that
will … prevent the springs from “drying up”’. Furthermore, Poynter did not consider that the
growth of watercress would be effected. 1334 In other words, Savill’s broad implication
appears to have been that the ‘cultural and spiritual value of the springs’ would be unaffected.
He did note a potential problem with the lack of any monitoring equipment at Fig Tree, if the
trustees would not agree to it. However, he felt there would be a way around this, by using
the known flow data to calculate, from the flow at Cutforth’s, what the simultaneous flow
would have been at Fig Tree, and adjusting take restrictions accordingly. 1335
With regard to matters raised in part II of the RMA, Savill considered that, on balance and
despite the concerns of tāngata whenua, ‘the applicant’s proposal is consistent with the
purpose of the Act’. In terms of section 6(e), the ‘strong relationship of local Māori’ with the
springs had been recognised in past consent processes, and the indication was that fish life
and watercress would not be adversely affected. With respect to kaitiakitanga and section 7,
Savill noted that Porotī Māori were involved in the rehabilitation plan. He added that ‘the
matter of ownership cannot be dealt with through an RMA process’. In terms of section 8, he
was confident that ‘the Council process for heard consent applications takes into account the
principles of the Treaty and also there is the opportunity for Maori submitters to provide their
viewpoint and opinion on the application at a formal hearing’. 1336
This was, perhaps, an encapsulation of the attitude of consent authorities to Māori claims to
treaty rights within the RMA process. The Māori relationship with the resource was
acknowledged and given effect to through a peripheral role in monitoring and participation in
restoration activities, as if tāngata whenua were no more than a special interest group. This
involvement was equated with the exercise of kaitiakitanga. Any further recognition of Māori
rights was depicted as ‘ownership’, and therefore not a matter that could be addressed under
the RMA. But this surely left out a significant space in between, as envisaged by the
provisions in the RMA for decision-making to be delegated to iwi authorities or for local
authorities to consider iwi management plans. Despite the NRC being obliged to take account
of treaty principles, Savill did not even mention the term ‘taonga’, let alone consider what a
Māori relationship with a taonga might mean in practice.
Savill next considered the National Policy Statement for Freshwater Management 2011
(NPS). He noted its recommendations, including the aforementioned one raised by Ruka that
directed local authorities to ‘take reasonable steps to … reflect tāngata whenua values and
interests in the management of, and decision-making regarding, fresh water and freshwater
ecosystems in the region’. 1337 Savill explained that the NRC had yet to ‘fully develop’ its
implementation of the NPS, but he believed that ‘until this has occurred, and subsequent
Council policy has been set through the appropriate process, all reasonable steps have been
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taken under the current RMA consent process to meet this objective and policy’. Savill also
considered the application compliant with the Regional Policy Statement for Northland and
the RWSPN and, in conclusion, recommended that the Zodiac application be granted. 1338
After reading the staff report, Roke proposed an alternative method of measuring the
continuation flow at the springhead. He felt that a weir at the Fig Tree was site would be ‘the
most direct and enforceable method of harmonising pumping rate with the preservation of
sustainable flows through the upper springs reach’. However, if access to Fig Tree was
denied, his suggested alternative to either this method or to that proposed in the staff report
(calculating the Fig Tree flow on the basis of the flow at Cutforth’s) would be to correlate the
groundwater levels at the bore site with the Cutforth’s flows. This ‘would require time for
proper calibration’, 1339 but Roke suggested to Savill that it could be ‘no doubt refined over
time by actual pumping and level measurements during the exercise of current consent’. 1340

6.15 Evidence and submissions at the 24 August 2012 NRC hearing
At the 24 August hearing of Zodiac’s application it is perhaps fair to say that more evidence
was placed before the NRC than ever before concerning Porotī Springs. The great bulk of this
came from Zodiac itself, with the vast majority of that evidence aimed at defeating the
opposition of the MWCL. To an extent, therefore, the hearing involved an argument among
the consent holders as much as it did a dispute between Zodiac’s ambitions and those of the
tāngata whenua, and it is with this distinction in mind that the evidence and argument is
summarised. In other words, a greater emphasis is placed on the debate that concerned the
interests of Porotī Māori.
The Zodiac evidence was presented by Ian Thompson, Paul Thompson, and Roke. It appears
that Ian Thompson made Zodiac’s opening statement, but the main written submission came
from Paul Thompson. He explained that, upon the receipt and consideration of submissions
on Zodiac’s original application, Zodiac had decided to amend its application. In doing so
Zodiac had acknowledged concerns about ‘cultural and spiritual’ matters and recognised ‘the
current and historical concerns of Iwi concerning potential harmful effects on the upper
springs when demands for water from Poroti are at their highest being the January to April
period inclusive’. The ‘regrettable’ 1983 drying up of the springs by the City under the
‘supervision’ of the NCC, he added, had occurred in March. 1341
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Paul Thompson noted the ‘offshore advice letters’ that demonstrated, in his view, the need for
the volume of water specified in the application. He explained that Zodiac had focused first
on ‘long term security of water supply’ and, having achieved this in 2010, it had then turned
its attention to the ‘minimum water quantities necessary to service offshore target markets’.
The offshore advice received showed that the demand for bottled water in Asia had increased,
and Zodiac’s current application thus reflected that growth. The Porotī source could
accommodate this increase, he contended, because of the nature of and limitations on the
takes of the other two consent holders, the WDC and the MWCL. This included, principally,
the seasonal demand of the MWCL and the limited capacity of the WDC’s treatment plant.
He added that both the other consent holders also enjoyed alternative sources of supply. 1342
In terms of environmental effects, Paul Thompson pointed to the conclusions of both the staff
report and the assessment made by Poynter. He also noted the technical evidence from Roke,
which formed part of the Zodiac presentation. This, he said, showed that the flows were well
understood from both historical and more recent data. The severity of the drought
experienced in late 2009 and early 2010, he argued, had given an example of a ‘worst case
scenario’ that enabled the setting of appropriate minimum flow conditions. Roke’s
information also showed, he said, that natural changes in the groundwater level (high in
spring and early summer, and low in autumn and early winter, given the three-month lag
between rainfall and entry of water to the aquifer) mirrored the demands of the other consent
holders. 1343 Roke also set out, in his evidence, his suggestion for an alternative method of
monitoring the flow from the upper springs. 1344
Zodiac also attached a letter dated 22 August from McNamara, its lawyer in Auckland. This
provided an answer to Ian Thompson’s questions as to (a) whether there was ‘any priority
between the secondary rights to take water held by ZHL, MWC and WDC’ and (b) under
what circumstances Zodiac could exercise its secondary right. McNamara’s advice was that
the conditions of the three consents did ‘not provide for any priority between the secondary
rights held by the consent holders’. In fact, he said, since Zodiac’s right to a secondary take
was – unlike the others – not subject to any requirement for it to receive notice from either
the MWCL or WDC that they were not using their takes, Zodiac’s secondary rights ‘enjoy a
“de facto” priority over MWC’s and WDC’s’. On the second question, McNamara considered
that the amendment Zodiac was seeking to condition 3 of its consent, which proposed that
Zodiac could at any time draw the equivalent amount not being taken by either the WDC or
MWCL under condition 1 of their consents (that is, their primary rights) up to Zodiac’s
maximum allocation, would remove ambiguity. As he put it, ‘this amendment is needed to
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provide certainty to the Regional Council, consent holders and overseas parties considering
investing in the export-oriented spring water bottling plant at Poroti’. 1345
The MWCL’s submission was prepared by its own lawyer, Brabant. He explained that the
MWCL’s primary opposition to Zodiac’s application stemmed from its failure ‘to provide
accurate, up-to-date information sufficient to properly assess the effects of the proposed
amendment upon flows and existing consent holders downstream’. He contended that, while
Zodiac’s expanded take might appear to be targeting water that would otherwise be available
to the MWCL or WDC as a first priority take anyway, its upstream location meant that it
would not necessarily be ‘neutral in effect’ for the consent holders downstream. Brabant
noted that Zodiac’s consent specified no rate of take, presumably because the volume of
water was comparatively small. If a larger volume were allocated, he argued, so should a
maximum rate of take be specified. 1346
On the key issue of environmental effects, Brabant argued that Zodiac’s reliance on 29-yearold data was ‘unacceptable’. Zodiac had failed, he submitted, ‘to provide up-to-date
verifiable evidence to assist the Hearing Commissioner in determining an appropriate
continuation flow at the Fig Tree site’. He criticised Roke’s technical evidence for not having
assessed ‘the continuation flow at Fig Tree required to preserve existing consent holder’s
priority take’. While it was true that there was ‘no agreed or imposed priority between the
additional takes of Zodiac and MWC’, he submitted that the MWCL’s additional take did
have priority over the increased additional take sought by Zodiac. 1347
Aside from the lack of access to the Fig Tree site, Brabant added that the alternative method
of calculating flows required access to the MWCL and WDC flow measurement systems.
Unless Zodiac could negotiate access with the owners of Fig Tree or with both the WDC and
MWCL, he contended, then ‘the recommended condition regarding measurement of
continuation flow will not be able to be implemented’. Moreover, the very distance between
the bores and Cutforth’s created ‘uncertainty’ about the relationship between the taking of
water from the bores and the downstream effect. In terms of part II of the RMA, Brabant
submitted that ‘MWC’s existing consented use irrigating the crops of over 200 farmers and
orchardists in the local region is of more benefit to the region than the export of water in
plastic bottles to China’. 1348
Evidence for the MWCL also came in the form of an undated statement by Terry Harris, who
had been played a key role for the City in the design and testing of the bores in the late 1970s.
Harris believed that ‘a cautious approach’ was required with any re-use of the bores in view
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of their previous impact on the springhead, and explained some technical difficulties with the
MWCL’s intake structure that made it vulnerable to any reduction in upstream flows (through
its shallow placement). He also pointed out that it would take Zodiac 100 truck movements to
cart 1,000 m³ of water per day, which was well in excess of what he understood to be
Zodiac’s existing consent limit of 30 movements per day (there was no specified limit on the
number of truck movements in the Zodiac consent, but this was nonetheless a useful reminder
by Harris of the connection between the water and land-use consents, the latter being a
subject returned to in the following chapter). Finally, Harris also explained the longstanding
difficulties with using Wairua River water, particularly in times of flood, when silts would
not be able to settle before kiwifruit would require further water. 1349

Image 27: The MWCL’s intake structure and pumphouse 1350

For the WDC, Venmore explained that it was not opposing the application but was
‘concerned about the ongoing “creep” with this particular consent and the lack of a
corresponding variation to the land use consent associated with this activity’. While the
amended application as well as the evidence of Roke and Poynter had reduced the WDC’s
concerns, a few matters still needed to be raised. For example, there was no automated
system in place for the three consent holders to share ‘instantaneous abstraction information’,
but the lag between bore abstraction and the downstream effect made this problematic
anyway. Thus if Zodiac began using water that the WDC suddenly wanted to use, there
would be a delay of several hours before the WDC would have access to it. The operation of
a bottling plant might become impractical if the volume of water available kept changing. He
thought that perhaps the WDC and MWCL should inform the NRC each week of their
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expected needs, with the NRC in turn informing Zodiac of what it was likely to be able to
take. 1351
Venmore thought that a minimum flow at Fig Tree should be specified for the entire year, not
just the period in which Zodiac would be drawing its additional water. The non-pumping
period from 10 pm to 6 am also needed to be written into the consent. He added that the
WDC had not been consulted on the alternatives to using the Fig Tree site for measuring the
flow at the upper springs, and he was not prepared ‘to give a third party access to our
telemetry network’. Zodiac might be able to install its own measuring equipment at
Cutforth’s, however, so long as it did not interfere with the WDC’s equipment. 1352
In conclusion, Venmore stated that the WDC was not opposed to the application so long as its
ability to draw its allocation of water and the stream’s ecology above Cutforth’s were
unaffected. His concerns involved the practicality of managing the three consents in periods
of low flow. Moreover,
In the long term I also have reservations about how the management of a large bottling plant
would react to changes in water availability and whether pressure may be applied to [WDC]
staff to change operating strategies to suit bottling operations.1353

No doubt this reservation would not have suited Zodiac’s desire to satisfy ‘offshore investor
due diligence criteria’. Indeed, Venmore’s reference to the ‘ongoing “creep”’ in Zodiac’s
consent appears to have reflected a degree of frustration on the part of the WDC with
Zodiac’s ever-expanding ambitions. Another example of this can be found among the files
pertaining to this application. In his 3 May 2012 AEE, Paul Thompson had written that ‘The
other consent holders at Poroti have additional water sources to supplement their water taking
and indeed take water from these sources’. Venmore wrote the following marginal note at
this point in his copy of the AEE: ‘From Auckland – could have chosen numerous other
sites’. 1354 It was certainly true that, without Nathan – whose association with Porotī Springs
had been acknowledged as driving his ambition to use the resource – Zodiac could not easily
argue that the Porotī site was the only one available to it for a bottled water project. It is
notable, too, that Venmore – like Harris – made reference to Zodiac’s current lack of a landuse consent that matched its planned level of water abstraction.
The trustees’ opening submission, presented by Munro, explained that the water from the
springs formed the Waipao Stream, the flow of which was augmented downstream by the

1351

‘Statement of evidence of Andrew Venmore for the Whangarei District Council – Water Services
Department’, 24 August 2012. NRC file 4611 vol 10
1352
‘Statement of evidence of Andrew Venmore for the Whangarei District Council – Water Services
Department’, 24 August 2012. NRC file 4611 vol 10
1353
‘Statement of evidence of Andrew Venmore for the Whangarei District Council – Water Services
Department’, 24 August 2012. NRC file 4611 vol 10
1354
‘Assessment of Environmental Effects’, Paul Thompson, 3 May 2012. Volume 3 of personal (duplicate)
files of papers on Porotī Springs held by Andrew Venmore, WDC

312

Kauritūtahi and Tapahina streams before it discharged, some seven kilometres later, into the
Wairua River. Here was another reminder that, to Porotī Māori, it was offensive to refer to
the stream as an ‘unnamed tributary of the Waipao’. The submission then traversed some of
the history of the reserve, from the 1896 creation of Whatitiri 13Z4 to the later easements in
favour of the Auckland Education Board and Walter Snell, to the land’s formal reservation
for water supply purposes in 1960. This, the trustees argued, was ‘an Ownership Right’,
which was guaranteed by the treaty. Indeed, in the Tribunal’s current freshwater inquiry the
springs had ‘been put forward as the seminal example as to how Maori can own water’. 1355
The submission then went on to quote the findings of several Tribunal reports about the
Māori relationship with freshwater. These findings essentially equated the Māori proprietary
interest as being akin to the legal concept of ownership. The trustees also cited the
aforementioned Wai 262 report, Ko Aotearoa Tēnei, which found that the Crown was obliged
to protect the kaitiaki relationship with the environment through delivering Māori control of
environmental management in regard to their taonga. In that regard, the Tribunal had said,
kaitiakitanga was not dependent on ownership; rather, the real debate was about ‘who
exercises control’. 1356 The trustees appeared to contrast this with van Voorthuysen’s previous
ruling in July 2011 that had essentially equated the Māori objectives through the consent
process as impossible for him to entertain, since they concerned claims to ownership. 1357
The submission also drew attention to the 2011 Environment Court decision in Te Rakato
Marae Trustees v Hawke’s Bay Regional Council, which Judge Smith had of course cited
only two months before in dismissing the trustees’ request for an adjournment pending the
outcome of the Tribunal’s freshwater inquiry. Now the trustees sought to use the Te Rakato
case to their advantage, particularly the judge’s statements that, first, ‘it is too blunt a
proposition to simply say that a treaty claim is irrelevant to the RMA process’ and, secondly,
that a hapū or iwi’s traditional relationship with a site, including its kaitiaki role, could
equally be explored before the Tribunal and in the RMA process. The trustees’ submission
therefore concluded that
The claim for the ownership of the water is a matter which the Commissioner should and
must consider.
If the traditional owners of the Springs do not wish the extraction to take place, that should be
the end of the matter. 1358

The trustees further argued that the applicants’ desire for such a significant expansion of its
take warranted a new application rather than a variation to the existing consent. It also
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contended that the fact that Zodiac had not used any water and did ‘not have any
demonstrated use for the water other than their say so, should count against them’. 1359
Ruka’s statement focused on the history of the consenting process over the Porotī water since
1989. In the past the trustees had asked to be included in the springs’ management and be
paid ‘fair compensation’, but this had not come happened. The WDC had agreed to
decommission its bores in the early 1990s because of Māori concerns, but had later sold them
to Zodiac as a ‘going concern’. Ruka objected to the WDC now looking to the dirty Wairua
River to boost its water supply while Zodiac planned to export the purest water overseas. He
also criticised the NRC for choosing to limited notify the Zodiac application, as well as the
failure ever to install adequate flow measurement equipment at Fig Tree. While there had
been much recent reference to Māori not owning water, he added (such as the Prime
Minister’s response to the Wai 2358 claim), Zodiac owned the rights to the water and could
on-sell them to anyone. 1360
Carter also provided a statement. In it she acknowledged that, previously, the trustees had
‘reluctantly accepted granting of consent for Zodiac because the take was relatively small’.
Now, however, the application was opposed. She noted the recommendations of the Land and
Water Forum that the Crown and iwi should resolve the issue of ‘iwi rights and interests in
water management’ and that regional councils should ensure ‘that iwi have adequate
representation in regional committees dealing with water’. She also pointed to the recent
references to Māori interests in the National Policy Statement for Freshwater Management
2011, including the need for local authorities to involve iwi and hapū in the management of
freshwater. Carter did not accept that the treaty claims process and the RMA were
unconnected, and argued that the Tribunal’s Wai 2358 report needed to be ‘recognised and
taken heed of’ once released. She explained that the request for a monitoring system to be
installed at Fig Tree had been declined by the trustees because regular requests of their own
in the past for this to happen had simply been ignored. 1361 Norris also made a verbal
submission on her own behalf. As there is no transcript from the hearing, the nature of her
remarks is unknown.
It seems, in any event, that the NRC’s recording of its hearings remained substandard. It will
be recalled that the NRC staff had described their recording equipment at the 29 January
2010 hearing as ‘hopeless’ (see chapter 5). The problems persisted. At the May 2011
consents renewal hearing Ian Thompson had obtained the audio recording but it was ‘barely
audible’. He had again requested the audio for the 24 August hearing but found it ‘extremely
difficult for me to hear what was said by submitters’. He explained that he was reliant on Paul

1359

‘Submission for Whatitiri Reserve Trustees’, no date. NRC file 4611 vol 10
‘Korero by Millan Ruka on behalf of the Whatitiri Maori Reserves Trust (WMRT)’, 24 August 2012. NRC
file 4611 vol 10
1361
‘Supporting information’, Meryl Carter, no date. NRC file 4611 vol 10
1360

314

Thompson’s notes and memory, and ‘This somewhat constrains our right of reply re iwi
submissions’, as well as the reply to the MWCL. 1362

6.16 Reply submissions
At the end of the day’s sitting on 24 August 2012, van Voorthuysen adjourned proceedings
for two reasons. These were, first, to allow the WDC to seek legal advice on McNamara’s
letter that had been tabled by Zodiac and, secondly, to allow Zodiac to prepare its submission
in reply. 1363 Mathias filed the WDC response to McNamara’s letter on 31 August. He
submitted that there would actually be a ‘reverse’ priority of entitlement if each consent
holder was using their full entitlement but then one of the two others stopped doing so. In
other words, there would be a reversal of the ‘primary rights entitlement’, with the WDC
having ‘first call on the water available for the secondary rights’. Zodiac, having the first
priority, would therefore have the last entitlement to secondary rights. 1364
The Zodiac right of reply was written by Paul Thompson and filed on 27 September. He
began by addressing the submissions of Porotī Māori. With respect to cultural and spiritual
values, he said, Zodiac supported the interpretation of the NRC staff report. He also quoted
from previous NRC advice that the RWSPN required the NRC only to ‘make provision for
these values, where possible, within the context of sustainable management as defined by the
Act’. He noted that the staff report had referred to ‘the prospect of greater engagement with
Maori in the upcoming development of future Regional Policies and Plans which enable more
active expression of their kaitiaki roles in the management of water resources’. In the
meantime, Zodiac was ‘seeking to build on its existing relationship with the local hapu’ and
would continue to contribute to the Poroti Community Trust. 1365
Paul Thompson contended that the customary usage of the springs would be unaffected by
Zodiac’s take, and was adamant that there would be no repeat of past episodes of the springs
drying up through abstraction from the bores. Further, once Zodiac began exercising its water
right it would contribute to catchment rehabilitation activities. On the subject of the treaty
claim, he noted that the Tribunal had not yet issued its report and stated that Zodiac was
‘constrained in replying’ to submissions concerning the matters at stake between the
claimants and the Crown. 1366 It is not clear here whether Thompson meant that Zodiac could
not comment until the Tribunal released its decision, or simply preferred not to.
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Turning to Venmore’s evidence for the WDC, Paul Thompson accepted the point that there
was, as yet, no mechanism for the consent holders to share instantaneously their abstraction
information. Once the appeals had been resolved, he said, the consent holders should come to
a satisfactory water-sharing arrangement. If they could not reach agreement, a section 128
review could impose consent conditions. A water-sharing agreement could also address
Venmore’s desire for a year-round continuation flow. In the meantime Zodiac was happy for
its night-time non-pumping period to be written into the consent as a condition. Paul
Thompson said he did not follow the logic of Mathias’s submission about the reversal of
priority for secondary takes, but felt that this was another matter to be addressed in a watersharing agreement after the resolution of appeals.
With regard to Brabant’s submissions for the MWCL, Paul Thompson provided a legal
opinion from McNamara dated 27 September 2012. This asserted that the only priority the
MWCL had over Zodiac’s secondary right to an additional 500 m³ per day came from the
MWCL’s own priority right to 2,955 m³. The 6,500 m³ maximum awarded to the MWCL in
July 2011 was irrelevant, as it was subject to appeal and would be considered by the
Environment Court in due course. Moreover, the nature of Zodiac’s application was such that
it was most unlikely to affect the MWCL’s secondary rights to take up to 6,500 m³ per day (if
the Environment Court confirmed this volume), since Zodiac only intended to take its
additional 2,000 m³ per day at times of year when the stream flow was higher and the
MWCL’s irrigation demands were lower. 1367
With respect to Brabant’s assertion that the Zodiac application lacked sufficient information
on potential effects, Paul Thompson pointed to the lack of any request for additional
information from the NRC. He listed the information Zodiac had provided, including Roke’s
technical report, and emphasised that Savill’s staff report had recommended that the
application be granted. With respect to Harris’s evidence about the difficulties with the
MWCL’s intake structure, Paul Thompson took the opportunity to suggest that the MWCL’s
30 m² area of leased land for its point of take was too limiting, thus resulting in ‘design
constraints’. He questioned whether the MWCL could possibly ever hope to take up to 6,500
m³ per day in the circumstances. He did not, however, address Harris’s point about the
potential number of truck movements required to service Zodiac’s increased take. 1368
Finally, Paul Thompson noted that the location of the flow measuring point was critically
important, but that the WDC had indicated that it would not give Zodiac access to its own
measuring equipment at Cutforth’s. He put it that consideration of Zodiac’s flow measuring
point was a ‘litmus test’ for the purpose of the RMA as expressed in section 5 – that is, the
promotion of the sustainable development of natural resources. 1369
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6.17 Van Voorthuysen’s decision on the Zodiac application
Van Voorthuysen’s decision was dated 9 October 2012 and distributed to parties on 16
October. He addressed the issue of claims to the Waitangi Tribunal concerning the ownership
of the springs as a ‘preliminary matter’, reiterating his earlier ruling that a claim to the
Tribunal was ‘not a relevant consideration’ given the separation of the processes set out under
the Treaty of Waitangi Act and the RMA. Given that the Environment Court had also
recently refused to adjourn consideration of the appeals against the July 2011 consents
awarded to the WDC and the MWCL, he too declined to defer his decision on Zodiac’s
application pending the outcome of Wai 2358. He also dismissed the recommendations of the
Land and Water Forum as non-binding and carrying ‘little if any weight in RMA processes’.
He did concede, however, that ‘historical matters identified through a Treaty claim process
can be used to better inform an understanding of the relationship that Maori have with water,
a relevant section 6(e) matter in this and many situations involving the use of water
resources’. 1370
Van Voorthuysen did not think Ian Thompson’s evidence about either the MWCL’s plans to
abstract large quantities from the Wairua River or its likely general future demand for water
were relevant either. Instead, his task was to ensure that the MWCL’s existing consent was
not adversely affected by Zodiac’s application. He did not question Zodiac’s reasoning for
applying for additional water, and accepted that there were ‘valid business and investment
certainty reasons’ that had led Zodiac to it. He also accepted Savill’s conclusion that the
proposed take from the bores would have no other than ‘very localised’ effects on the aquifer,
noting that he received ‘no qualified evidence to the contrary’. Van Voorthuysen felt the
same way about Poynter’s evidence, and concluded therefore that ‘the potential adverse
effects of Zodiac’s proposal on water quality, instream habitat and aquatic species are either
less than minor or can be appropriately avoided, remedied or mitigated by the imposition of
enforceable consent conditions relating to a continuation flow at the Fig Tree site’. Despite
Poynter’s acceptance that a minimum flow of 40 litres per second at Fig Tree was ‘a less
conservative approach’ than the standard to be applied according to the RWSPN, van
Voorthuysen again found that, in the absence of any evidence to the contrary, 40 litres per
second was ‘appropriate’. 1371
Van Voorthuysen then turned to consider the effect of the proposed minimum flow at Fig
Tree on ‘Maori interests and values’, acknowledging that both ‘the groundwater and surface
water resource in question is a taonga of the local tangata whenua’. He was satisfied that a
flow of 40 litres per second would ensure there were no adverse effects on food sources or
domestic water supply in the stretch above the MWCL intake of what he referred to as ‘the
unnamed tributary of the Waipao Stream’. However, he noted that Munro had explained that
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Māori concerns were broader than this, concerning also the cultural and spiritual values of the
water in ‘ceremonies and rituals undertaken by the hapu … for the sick or the dying’. While
Zodiac had claimed that a 40 litres per second continuation flow at Fig Tree would ‘enable
the local hapu to continue with the exercise of their customary values and uses’, van
Voorthuysen had received no supporting evidence to confirm this. He had asked Ruka
whether a 40 litre per second flow would be adequate but Ruka had found it difficult to
conceptualise it. 1372
Van Voorthuysen explained that he had then
asked Mr Savill and Mr Poynter if it was normal NRC practice to assume that a minimum
flow established on aquatic ecology grounds would also suffice for safeguarding Maori
cultural and spiritual values. They advised that it would not be normal practice to do that and
in cases where there were clearly section 6(e) matters to be recognised and provided for then
a separate minimum flow setting exercise should occur for that purpose. I understand that
would occur in close consultation with the affected hapu and iwi.1373

Van Voorthuysen therefore found that he had ‘no evidence before me that enables me to
assess the adequacy of the proposed 40 L/s continuation flow at Fig Tree in terms of
recognising and providing for the unequivocal Maori interests and values in the waters of the
Poroti Springs and the unnamed tributary of the Waipao Stream that flows from those
Springs’. 1374 It does not seem to have occurred to him that the old problem of the lack of a
cultural impact assessment (‘CIA’) had never been rectified, although whether a CIA would
have enabled him to name a specific and ‘safe’ continuation flow is quite another matter. Nor
– if it occurred to him – did he remark upon the absence of an independent commissioner
alongside him who had some cultural expertise in the matter.
In terms of actually monitoring the flow at Fig Tree, van Voorthusyen noted Savill’s
proposed alternative method of gauging the flow should it not be possible to install a weir at
Fig Tree. This of course involved calculating the flow at Fig Tree on the basis of the flow
measured by the WDC at Cutforth’s. Van Voorthuysen had several problems with this
approach. First – as confirmed to him by Ruka – the trustees would not agree to the
installation of monitoring equipment at Fig Tree; secondly, the WDC would not share its
telemetry data with Zodiac; thirdly, WDC permission would be needed for Zodiac to install
their own measuring recorder at Cutforth’s; and fourthly and most importantly, van
Voorthuysen was legally constrained from imposing a consent condition ‘that relies upon the
permission or approval of a third party for it to be implemented’. He therefore could not
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impose the consent condition about gauging the Fig Tree flow by measuring at Cutforth’s, as
had been recommended by Savill. 1375
Van Voorthuysen suspected that Roke’s alternative method – of correlating Fig Tree flows
with groundwater levels – was put forward in anticipation of such a conclusion. He felt it had
merit, but noted Savill’s observation that the relationship between the reduction of flows at
the springhead and the abstraction of water from the bores was unknown. Therefore, van
Voorthuysen had ‘no evidence that Mr Roke’s suggested method would actually work’. What
was needed was ‘a contemporary correlation of Zodiac’s proposed pumping rates’ over its
intended daily pumping period ‘with simultaneous measured the flows’ at Fig Tree or (failing
that) at Cutforth’s, so long as all other takes from bores of the surface (such as the MWCL’s)
were suspended or accounted for during the measurement period. However, van Voorthuysen
was provided with no such evidence and there was no suggestion that it could be gathered if
consent was granted. 1376
Van Voorthuysen considered that any adverse effects on the MWCL’s water take between
May and December could be addressed through consent conditions that required Zodiac to
cease pumping immediately upon notice from the MWCL that water was needed (as well, of
course, if the minimum flow level at Fig Tree was reached). However, he noted that Zodiac
had provided no evidence to refute Harris’s suggestion that the challenges with the rocky
terrain and stream depth at the MWCL’s point of take meant its abstraction was susceptible to
any reduction in summertime stream flow. On the relative priority of the consent holders’
secondary rights to take water, van Voorthuysen described the matter as ‘complicated’ and
felt that he would ‘need further evidence from the three consent holders and the NRC before
making any findings on those matters’. 1377
Because of van Voorthuysen’s inability both to impose enforceable monitoring conditions
and to be sure that the proposed minimum flow was ‘sufficient to recognise and provide for
Maori interests and values’, he found that the Zodiac application was not compliant with a
number of objective and policies of both the RWSPN and the National Policy Statement for
Freshwater Management. With regard to part II of the RMA, he found that, while ‘the
proposed activity will enable people and communities (namely Zodiac) to better provide for
their social and economic wellbeing’, he was not convinced that conditions could be imposed
to address any potential adverse effects. In particular, he believed that sections 6(e) and 7(a)
of the RMA were ‘particularly relevant in this case’, and he found
That I am unable to properly recognise and provide for the relationship of Maori with their
taonga, the waters emanating from the Poroti Springs, as I have insufficient evidence on the
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adequacy of the proposed 40 L/s continuation flow with respect to the Maori interests and
values in the water. 1378

He therefore declined the Zodiac application. In Paul Thompson’s eyes, no doubt, the NRC
had failed the ‘litmus test’ of promoting the sustainable use of natural resources. However,
van Voorthuysen added that, if Zodiac were able to resolve three ‘quite narrow’ issues, then
‘any future application might well lead to a more favourable outcome’ for it. These were (a)
the need for an appropriate means of monitoring the continuation flow at Fig Tree; (b)
evidence that the 40 litre per second flow at Fig Tree would not affect Māori cultural use of
the springs; and (c) steps to address any adverse effects on the MWCL’s intake structure of a
reduced stream flow. 1379
Van Voorthuysen’s decision marked a second successive victory for the trustees, after the
Tribunal’s findings in the freshwater and geothermal resources claim two months earlier.
Norris admitted that she had not been expecting the commissioner to give the trustees any
support. As she put it,
He has at least considered the cultural use of and Māori interests and values in the water. So,
for me, that is the plus, the fact that he has actually given consideration – that’s a step
forward. 1380

Carter explained that the key reason Zodiac had been declined access to Fig Tree to set up
monitoring equipment had been because of its attitude:
A few of them had already got together to decide how this weir would be constructed. In our
hapū we’ve got our own expertise with freshwater monitoring and we weren’t even invited.
So that’s actually why we turned it down. We’ve become quite accustomed to that attitude.
We’ve never accepted it, but that’s the kind of attitude we’ve had to deal with all along. 1381

The trustees’ victory, however, was partial only, for van Voorthuysen had clearly left the
door ajar for Zodiac with his reference to the three specific issues in need of resolution being
‘quite narrow’. Ruka summed up this mixed result with his reaction that ‘We have a win
here, at least for the time being’. 1382 For his part, Ian Thompson also clearly regarded the
decision as a mixed bag. He described the decision as ‘unexpected’, but felt that ‘the grounds
for the application being declined are very narrow and do offer some opportunity for possibly
resolving them’. 1383 As we shall see in chapter 7, Zodiac appealed the decision on 5
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November. Its notice of appeal revealed that it had already been able to arrange legal access
to the WDC’s Cutforth’s site to install monitoring equipment, thus potentially overcoming
one of van Voorthuysen’s three hurdles. 1384

6.18 Conclusion
When the WDC and the MWCL applied for 35-year consents to replace their existing
consents expiring in 2010, the trustees objected on the basis that tāngata whenua would be
locked out of control over the allocation of the springwater for over a generation. They based
their position on the argument that the Waitangi Tribunal would soon be hearing their claims
to ownership of the springwater, and the award of the maximum consent term would cut
across any impending return to them of the springs’ ownership. Zodiac also opposed the
MWCL’s application, as it was eyeing what it regarded as the MWCL’s unused water.
The trustees’ arguments did not receive a positive response. The NRC section 42A staff
report by Glenn Mortimer considered that consent conditions could provide for kaitiakitanga
(through setting minimum requirements for water quality and flows) but could not deliver
rangatiratanga (in the form of ownership or control). Counsel for the applicants also argued
that treaty-based claims to ownership of natural resources were irrelevant to the RMA.
Commissioner van Voorthuysen agreed with these contentions. Like Mortimer, he did not
contemplate that the obligation to exercise kaitiakitanga might derive from holding
rangatiratanga over a taonga. Rather, he essentially saw the RMA giving effect to
kaitiakitanga through consultation with Māori over consent conditions. He even concluded
that what the trustees were really after was payment. The trustees’ appealed his decision, as
did – for evidently different reasons – Zodiac and the MWCL.
In May 2012 – shortly before the Tribunal’s urgent inquiry into Māori claims to freshwater –
the trustees asked the Environment Court to defer its consideration of the appeals pending the
outcome of the Tribunal inquiry. Judge Smith declined on the basis that the RMA and the
treaty claims process were quite separate from each other. He also considered that relevant
Māori cultural issues could indeed be addressed in the resolution of the appeals. That
remained to be seen, but in the meantime the trustees had more success with the treaty claim
itself. In August 2012 the Tribunal found that the treaty right to freshwater entailed the
exclusive right to control access and use, with the nearest English equivalent being
‘ownership’. As Taipari Munro explained to the Tribunal, expressed in Māori this was the
exercise of mana and kaitiakitanga.
By now, however, the trustees were also having to counter a new Zodiac application to take
up to 3,500 m³ per day (later reduced to 2,500 m³ per day) from the bores above the
springhead. Zodiac argued that the water was available because the WDC and MWCL
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routinely failed to take anything near their entitlements, and argued its own need on the basis
of ‘offshore advice letters’. Lorraine Norris, the MWCL, and the WDC all remarked upon the
incremental expansion of Zodiac’s requirements (Andre Venmore named it ‘ongoing creep’).
Two key reports were prepared for the NRC to consider: Mark Poynter (despite having
previously worked for Zodiac) assessed the impact of the increased take on the springhead,
while Stuart Savill wrote the section 42A report. Poynter felt there would be no adverse
ecological effects, but Savill was uncertain about the cultural and spiritual effects. However,
he considered that the hearing would provide the opportunity for Māori concerns to be
presented, and considered that the kaitiaki relationship with the resource was already
recognised in consent conditions and the Māori participation in catchment rehabilitation
activities.
Savill’s approach can be contrasted with the section 42A reports previously prepared by
Robert Lieffering (in 2000) and Susie Osbaldiston (in 2005) about the cultural impact on the
springs of a take from the bores. Lieffering had considered that cultural values would be
adversely affected, whereas Osbaldiston had deferred to Mark Farnsworth and the
Environment Court and concluded that there was no issue. Savill, however, essentially kicked
for touch and left the matter up to van Voorthuysen. At no time did it seem to occur to the
NRC that it should contract an expert in tikanga Māori to advise at least on this aspect of the
section 42A reports. Nor did the NRC appear to consider this same issue in the appointment
of van Voorthusyen as hearings commissioner, despite Farnsworth’s undertaking in 2000 that
the NRC would consider the inclusion of Māori on its hearing panels in future. In fact van
Voorthuysen was appointed at Zodiac’s request.
As it happened, in October 2012 van Voorthuysen declined Zodiac’s application in part
because he could not be certain about the extent to which the reduced flow at the springhead
would affect the cultural use of the spring water in blessings and other rituals. But whereas
this may have appeared to show that consent authorities making decisions under the RMA
can and will stop proposed developments where Māori cultural values might be significantly
adversely affected, van Voorthuysen described this and the other two grounds for refusing
Zodiac its consent as ‘narrow’ ones only. It therefore remained to be seen whether the
trustees would be able to preserve this victory upon Zodiac’s inevitable appeal. The following
chapter sets out the resolution of the various appeals arising from van Voorthuysen’s 2011
and 2012 decisions, as well as the corresponding developments with the Zodiac’s land-use
consent.
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Chapter 7: Long-term water consents and a doubled building footprint,
2011-2015

7.1 Introduction
At the point the last chapter ended, the trustees had achieved two notable successes. First, the
Waitangi Tribunal had found in favour of Māori claimants in the national freshwater claim,
which it had reported on in August. Then, in October, NRC commissioner Rob van
Voorthuysen had declined Zodiac’s application to take up to 2,500 m³ per day from its bores
across the road from Porotī Springs because his uncertainty about any adverse impact on the
cultural use of the springwater. The trustees no doubt felt buoyed by these developments, and
went into 2013 with some confidence about how the appeals arising from van Voorthuysen’s
decisions in 2011 (to award the WDC and the MWCL 35-year consents) and 2012 (not to
award Zodiac an increased take of water) would play out.
However, the trustees’ chances of further success depended upon several factors. The first
and most obvious was a sympathetic response from the Environment Court, which was by no
means guaranteed. Then there was the need to secure legal aid from the Ministry for the
Environment’s Environmental Legal Assistance Fund (ELAF) in order to be able to afford
legal representation. The advice of counsel would in theory have also led to the trustees
joining the hearing of Zodiac’s appeal as an interested party under section 274 of the RMA.
As it turned out, the trustees did not have or make their luck under any of these factors.
With respect to any extensions or changes in Zodiac’s land-use consent to construct the
bottling plant, the trustees were also dependent in the first instance on whether the
applications were deemed to require either public or limited notification. It is to the
impending lapse of Zodiac’s land-use consent in 2011 that we turn to first.

7.2 Zodiac’s application to further extend the land-use consent lapse period
It will be recalled that, in December 2006, Zodiac had been granted a five-year extension to
the lapsing period for its consent to construct the water bottling plant. This was less than the
nine additional years that Ian Thompson had been seeking and he expressed his displeasure
with the decision. In March 2007 the WDC responded to him by explaining what they saw as
his lack of legal grounds for complaint, and at this point Thompson appears to have let the
matter drop.
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In November 2007 K Hislop of the WDC made a file note that there had been ‘No start to any
works/construction on site.’ 1385 In February 2010, Hislop also recorded that ‘to date no effect
has been given to the consent’. 1386 In February 2011 an unidentified WDC officer, noted that
the consent expired in June 2011 and stated ‘Not looking as if this will go ahead & unlikely
they will be granted further extension of time.’ 1387
At this point Zodiac was preparing its application for a further extension to its lapsing period.
It engaged an environmental planner, Phillipa Campbell, to prepare the application.
(Campbell was a former WDC Consents Manager, whom we first encountered in chapter 4,
when she was in that role. With the later (2012) engagement of Dave Roke, Zodiac thus had
former consents managers of both the WDC and NRC working for it). On 8 March 2011
Warren Bangma of Simpson Grierson responded to Campbell’s request for legal advice about
the WDC’s apparent reluctance to further extend the lapse period. These reservations
appeared to stem, wrote Bangma, from the WDC’s opinion that ‘the RMA does not
contemplate multiple extensions of the lapse period, and that a further extension would take
the total lapse period past ten years’. 1388 Here Bangma was referring to the invitation to
Thompson in WDC Consents Manager Alister Hartstone’s 8 March 2007 letter (see chapter
5) that Thompson should ‘obtain a legal opinion to illustrate to the council that a further
extension of time beyond the ten years (in total) granted could in fact be justified’. 1389
In Bangma’s view there was ‘nothing in section 125(1)(b) [of the RMA] which prevents an
applicant from applying more than once to extend a lapse period’, and nor was there ‘an
automatic bar on lapse periods being extended for longer than ten years’. He felt that the
2000 Court of Appeal decision in Body Corporate 97010 v Auckland City Council suggested
that ‘a lapse period may be extended where the applicant has been making efforts towards
giving effect to a consent, but despite this, little or no physical progress has been made on
site’. Bangma noted that Zodiac needed ‘considerable capital to fund and build the bottling
plant’, but had been frustrated in its marketing due to its dispute with Richard Nathan. He
considered that the uncertainty arising from this dispute was ‘analogous to the threatened
legal proceedings in Body Corporate’. Zodiac’s marketing and other activities, he felt, could
count as the ‘substantial effort’ referred to in section 125(1)(b) towards giving effect to the
consent. 1390
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Zodiac’s application was for an extension to the consent lapsing date for a further ten years. It
took the form of a report by Campbell which was completed and submitted on 24 March
2011. She outlined the legal advice received from Simpson Grierson and set out the progress
that Zodiac had made toward giving effect to the consent. This included the securing of a new
long-term water consent from the NRC in 2010; marketing activities including the
appointment of John O’Loghlen as a director of NZSWL; the use of expert consultants
including a ‘bottled water specialist’; ongoing testing of the source water; refurbishment and
upgrading of physical assets on the site; the establishment of the community trust; and so on.
These activities had cost more than $400,000 to date, she said, with Zodiac expecting to
spend another $200,000 in 2011 alone. She also emphasised the dispute with Nathan, which
had ‘absolutely precluded any representations as to certainty of long term security of water
supply for bottling’. She produced ‘before’ and ‘after’ photos of the bores site to ‘reflect
substantial effort on behalf of the landowners’. 1391

Image 28: ‘Before’ and ‘after’ photographs of the bores site attached to Phillipa Campbell’s report 1392

Campbell noted the Simpson Grierson advice that the issue for the WDC to take into account
was not the effects on other persons of the activity but of the extension of time to build the
plant. She submitted that granting a ten-year extension ‘would not be contrary to the
objectives and policies of the Operative District Plan’. Bearing in mind the sustainable
management purpose of the RMA and the fact that the dispute with Nathan had only recently
been resolved, she concluded that
An extension to the lapse period of ten years will allow the water from the Poroti Springs to
be managed in a sustainable manner (in accordance with its consent from the NRC) whilst
giving ongoing opportunities for the applicant to continue his involvement in the community
and in the medium term make some contribution to its economic well being. 1393
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Included among Campbell’s attachments was a new statutory declaration from Thompson
concerning Zodiac’s business relationship with Nathan. This covered similar territory to his
earlier declaration of October 2008 (see chapter 5), although he added that
Throughout the period of involvement with Nathan I personally used my best endeavours to
avoid delays to the bottled water project. The problems and consequential delays which
occurred re joint water take consent were essentially beyond the control of Zodiac. 1394

The WDC’s staff report on the Zodiac application was made by a consultant planner, Ian
McAlley (and dated 20 April 2011). He noted that, under section 125, the WDC needed to
take into account whether substantial progress or effort had been made to give effect to the
consent; whether the applicant had obtained any approvals from affected persons; and the
effect of the proposed extension on current or proposed planning documents. In addressing
the first of these issues, McAlley traversed the history of Zodiac’s consent applications since
the consent to build the bottling plant was first issued to Planet Blue in 2001. He noted the
dispute with Nathan and remarked that ‘Having to obtain [a] fresh consent from the
Northland Regional Council effectively put the entire project back to square one, as without a
usable consent to take water construction of the bottling plant was a significant risk to the
applicant.’ Nevertheless, wrote McAlley, the applicant had taken a number of steps forward
with the project. After listing these he wrote that these activities ‘are considered to show that
substantial and continuing progress has been made towards giving effect to the land use
consent’. 1395
On the second issue, McAlley noted that no written approvals had been obtained, but that the
applicant did not consider this necessary as no parties would be adversely affected by the
extended lapsing period. He agreed with this. However, he noted that ‘particular and
convincing reasons are needed for granting a significant extension to a lapse period, such as
10 years’. He felt that, now that Zodiac had the required water consent in its own name ‘there
is no reasonable impediment to them exercising/giving effect to their consent’. Granting a
ten-year extension, by contrast, ‘might be considered to unreasonably impact on surrounding
landowners (given it is now 10 years since consent was first granted), cause a degree of
uncertainty and potentially loss of market value’. McAlley did not dispute that marketing
bottled water in Asia was a drawn-out and long-term project, but the project delays to date
could not be considered ‘justified reasoning to grant a further lapse period of 10 years now’.
He noted that in a similar case in 2010 – Contact Energy v Manawatu-Wanganui Regional
Council – Contact Energy had only been granted an extension to their consent lapse period of
five years. McAlley also doubted that granting Zodiac a ten-year lapse period would of itself
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contribute to ‘sustainable management of the water resource’, given the existing conditions of
the water consent. 1396
On the third issue, McAlley noted that there had been ‘no applicable changes to the rules of
the District Plan as they relate to the site and proposed activity’ since the previous extension
was granted in 2006. As such he considered that extending the lapse period would not be
contrary to planning policies and objectives. Overall, therefore, he recommended that the
lapsing date be extended by five years, to 30 April 2016, rather than the ten years sought.1397
In submitting his report to the WDC Team Leader (Consents), Heather McNeal, McAlley
explained that
I have recommended it be granted, but only for 5 years, not the 10 years requested. If they are
unhappy with only getting 5 years they can object under [section] 357 [of the RMA] and put
their case to a commissioner, but I don’t think their reasons are valid.1398

The WDC’s authority in the matter had been delegated to the Team Leader (Consents) under
section 34 of the RMA. McNeal’s counter-signature on McAlley’s report and on a separate
decision form thus constituted the WDC’s decision. 1399
Zodiac’s immediate reaction to the decision is not known, although it can be reasonably
certain that it began consideration of how to ensure it obtained a further extension in due
course. By this time it seems to have won the school over entirely. On 20 May 2011 Paul
Thompson was sent a letter by the school principal, Robyn Posthumus, that read
Poroti School is aware that Zodiac Holding [sic] limited holds a water take consent expiring
in 2044. Poroti School has no objection to Zodiac receiving a 5 year extension to the current
land use consent for its bottling plant on the adjoining land from June 2016.
We appreciate your support of our local community and will continue to watch your progress
with interest. 1400

This was a far cry from the ongoing concerns that the school had expressed in late 2006,
when Zodiac had previously applied for an extension of the lapse period. It is clear from the
reference to Zodiac’s ‘support of our local community’ that the school and Zodiac had
established a mutually beneficial relationship through the operations of the community trust.
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The 2011 extension also stood in some contrast to that applied for and granted in 2006, in that
the WDC did not contact any neighbours to ask for their views on the requested extension. It
will be recalled that, in 2006, the WDC had initially told Porotī residents that there would be
a public notification of the Zodiac application and – when it realised there was no legal
provision for this – had at the very least confirmed that changes in the environment since
Zodiac’s land-use consent was first granted would be taken into account by the WDC in
reaching its decision. 1401 But now, in 2011 – a further five years later – there was no
consideration of how the ‘receiving environment’ had changed.
There were probably two key differences that might explain the WDC’s change in approach.
It seems likely that both the Richards and Rogers families had by now sold up and moved
on. 1402 If the Richards, in particular, had remained in residence, they might well have been
expressing their opposition to any extension well in advance of the existing consent’s expiry.
Without that vocal pressure the WDC was perhaps less mindful of community concerns.
Secondly, McAlley felt that none of the previous issues raised by neighbours ‘related to
extending the lapse period’, but were rather ‘related to the environmental effects of the
proposal’. 1403 In other words, the WDC may have reasoned that inviting comment from
neighbours was likely to result in a similar response in 2011.
The WDC thereafter continued to monitor whether Zodiac had given any effect to the
consent. File notes on 25 May 2011 and 20 April 2012 both recorded that there was ‘No start
to construction’. 1404 In August 2012, of course (see chapter 6), both Venmore and Harris
mentioned to van Voorthuysen that Zodiac lacked a land use consent that matched its
application to take considerably more water from the bores for bottling. Ian Thompson was
undoubtedly keenly aware of this too. For now, though, it seems, he intended to wait until the
water consent appeals had been resolved before turning again to the land use consent.

7.3 The trustees’ evidence to the Environment Court
At the point the previous chapter concluded, appeals by Zodiac, the MWCL, Norris, and the
trustees against Rob van Voorthuysen’s July 2011 decision to award the MWCL and the
WDC 35-year consents were still being advanced, although the Environment Court had ruled
against Norris and the trustees’ request for an adjournment while their treaty claim was being
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considered by the Waitangi Tribunal. Van Voorthuysen had also just declined the Zodiac
application for a greatly expanded maximum take of water from the bores.
On 23 August 2012 – the day before the hearing of Zodiac’s new application – Judge
Newhook held a judicial telephone conference to arrange the timetabling of the 2011 appeals
against the WDC and MWCL consents. Graeme Mathias had proposed that the appellants
should provide their primary briefs of evidence by 28 September, 1405 but – in response to a
request for more time by Meryl Carter and Millan Ruka due to ‘time and financial
constraints’ – Newhook set a date of 26 October instead (later put back to 31 October at
Ruka’s further request 1406). The applicants were to respond by 30 November, with the
appellants providing any rebuttal evidence by 14 December. 1407 On 31 August Stuart Savill
informed the court that Zodiac had asked that court-assisted mediation be scheduled for
November 2012. The other parties were in general agreement, so long as it were held after the
period for making appeals against the NRC’s decision on Zodiac’s own application had
closed, which was likely to be in November. If appeals were lodged on that decision,
proposed Savill, ‘then these should be dealt with at the same time as the appeals that are the
subject of this progress report’. Accordingly, he requested that court-assisted mediation be
scheduled for 3 December, in Whāngārei. 1408 In other words, Savill was envisaging,
logically, that the appeals concerning all three consents would be considered together.
It must be noted at the outset that the trustees applied for funding from the Ministry for the
Environment’s ELAF to enable them to have legal representation while pursuing their
appeals. The ELAF received this request on 9 October and considered it at a panel meeting
on 26 October, at which the application was declined. 1409 No reasons were provided by the
ELAF for this decision in the information obtainable from its website. It instantly set the
trustees at a disadvantage vis-à-vis the three consent holders. As Ruka and Carter told the
Environment Court later, on 18 December, their application for legal aid was not accepted
and this meant they may well not have been aware of all the ‘protocols, details and procedure
to prepare for this appeal’. Their case had been prepared ‘entirely from our own resources
and research.’ 1410
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The trustees’ evidence filed by the end of October 2012 consisted of briefs by George Habib,
Carter, Ruka, and Taipari Munro. Habib noted the various findings of the Waitangi Tribunal
that Māori claimants had ongoing proprietary interests in waterways, including the findings
of the recent report on the Wai 2358 claim, in which the Tribunal had stated that ‘While
Māori custom was not the same as ownership, ownership was its closest equivalent’
(emphasis in original). 1411 He observed how Māori interests in fisheries had also been long
disregarded until the creation of a system of property rights, through the quota management
system, had ‘opened the door to a re-tabling of Maori claims to ownership of the fisheries,
leading to recognition of those Maori rights and settlement’. He anticipated that, in the same
way that the Crown had been forced to recognise and provide for Māori rights to land and
marine fisheries, so would it eventually be with water. 1412
Habib acknowledged that the legal regimes of the Treaty of Waitangi Act and the RMA were
distinct, but he reminded the court that the RMA required Māori treaty rights to be taken into
account. He quoted from Te Rakato Marae Trustees & Anor v Hawke’s Bay Regional
Council to make the point. He stressed that, while the Tribunal process was ‘the only means
by which Maori can contest ownership of the country’s resources’, Māori interests in the
allocation of water consents went beyond mere interests in water quality and did extend to the
issue of ownership. In sum, as he put it,
The issue here is that the Northland Regional Council is proposing to allocate long-term 35year proprietary rights in the waters of Poroti Springs in the face of a number of already
existing Waitangi Tribunal rulings saying that Maori have proprietary interests in bodies of
fresh water of various kinds in different parts of the country. 1413

At the Tribunal’s water inquiry, Habib said, even the Crown had ‘acknowledged that some
such rights probably exist in regard to specific water bodies here and there’. Since Porotī
Springs had been the ‘lead-off claim’ in the inquiry, he suggested, it was ‘almost certain that
the limited Crown concession that Maori have proprietary rights in fresh water would have
included the Whatitiri Maori Reserves Trust rights in the waters of Poroti Springs’. In the
circumstances he did not see how the NRC could allocate the rights ‘to take almost all the
free water from Poroti Springs for the next 35 years’. The trust was effectively denied ‘any
real ability to take control of its water resource until those consents expire 35 years into the
future’. 1414
Habib described how the Māori owners of Whatitiri 13Z4 had long been decision-makers
over the allocation of water from their reserve. That changed in 1967 when the Crown passed
the Water and Soil Conservation Act and took control ‘without so much as a beg-your-pardon
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to the Maori owners’. Water rights were soon allocated for city council and irrigation use,
and the Māori owners ‘became committed objectors to all water rights applications lodged by
other parties’. That they did not often assert their rights in terms of ownership, he suggested,
was because both the legal framework and the audience for such assertions were entirely
unsympathetic. But the strength of the claim to the springs, he implied, was a contributing
factor to the Tribunal’s findings in its Wai 2358 report. 1415
Habib proposed that the RMA be amended to exclude Porotī Springs from its effects.
Consents already awarded to the WDC, the MWCL, and Zodiac would need to be honoured
as a principle of law, but upon their expiry ‘the full control over the process of allocation of
rights to take water from the Springs would pass to the Whatitiri Maori Reserves Trust’. He
therefore argued for shorter consent terms than 35 years to be awarded to the WDC and the
MWCL so that their consents could not be ‘used to defer or defeat the legitimate claims of
the Trustees, should they be given recognition’. He added that the trustees had ‘good reason
to believe that such recognition may not be far away’. Since Zodiac already had a confirmed
35-year consent the trustees would ‘probably have to endure the travesty of the take almost to
the middle of this century’. The only point of mitigation was the relatively small size of the
Zodiac take. 1416
Carter spoke of the extensive work of the trustees and other tāngata whenua in growing
seedlings, riparian fencing and planting in the Waipao catchment, and delivering school
environmental education programmes. This exercise of kaitiakitanga, she explained, was ‘a
cultural duty’. She considered that the trustees had ‘the administrative, legal, physical and
monitoring capacity to operate the allocation of water from the Poroti Springs’, and asked the
court to award the shortest possible consent timeframes to ‘allow for the completion of our
Waitangi Claim and the implementation of a new management regime’. She hoped that the
negotiated settlement of the trust’s treaty claim could be achieved within the next two years,
and so proposed that the term of consent awarded should be as little as five years’. Even if
progress with the treaty claim was slower, she considered that the trustees had the capacity to
take on devolved RMA responsibilities as an iwi authority. 1417 This was clearly a reference to
section 33 of the RMA, the inadequacies of which had prompted the Tribunal, in its Ko
Aotearoa Tēnei report the previous year, to recommend that local authorities be compelled to
explore this kind of delegation to kaitiaki communities. 1418
Ruka criticised the consent holders for drawing clean spring water but having no controls
over the polluting activities of the water’s end users. Some MWCL clients, for example, ran
cattle which were polluting waterways. While the consent holders had contributed something
to the rehabilitation of the Waipao Stream environment, he said, this was insufficient, and
granting them 35-year consents would not encourage them to do more. This consent duration
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also ‘offends the spirit of, and the objectives of, the land and water forum reports’. Instead of
promoting ‘integrated management’ of water resources, it consolidated ‘a “first in first
served” approach’. 1419
Munro emphasised the qualities of the springs in both physical and cultural terms. As he
explained,
While the Waipao supports an abundance of watercress, tuna, koura and inanga, the water is
most famed for its spiritual purity, feeding both body and soul, healing the sick and wounded,
blessing the new-born, sanctifying the dead, fortifying the taua, shielding the travellers and
fostering those embarking on new ventures. Those of the local Maori community describe it
as the breast of mother earth giving life and sustenance with its flowing cool pristine waters,
and food resources. The stream of water has its own spiritual dimension, a spiritual power
emanating from beneath the mountain itself.1420

Munro added that, at a time of ‘wholesale’ alienation of Māori land at Whatitiri, it was
notable that the springs site was specifically reserved in 1895 in Māori ownership. Now,
however, the NRC position was that the authority of the trustees did not extend beyond the
reserve boundaries. Munro wrote that
I struggle to understand this reasoning. The Springs, which have been set aside as a water
supply for the benefit of the Te Uriroroi, Te Parawhau and Mahurehure Hapu, are in fact of
no practical value to the owners of the Spring by virtue of the fact that all of the usable water
is allocated under authority vested in the Resource Management Act to other users. Even
worse, our spiritual water, our taonga, is to be put to use by others for water bottling,
horticultural uses, and via the WDC take, industrial use, providing a commercial return to
others but leaves no return for the owners of the Springs. 1421

Munro urged the Environment Court to restrict the consents to five years, by which time, he
hoped, Māori ownership of the springs might have been recognised, and the trustees would be
able to develop their own management regime. 1422
It is notable that the trustees were now asking for a five-year grant of consent only, after
previously having proposed a limit of ten years in their appeal. It seems that the Tribunal’s
freshwater inquiry had given them considerable hope that the return to them of control over
the springs would come sooner rather than later. As Carter explained,
It is a fact that the prosecution of our claim before the Waitangi Tribunal has proceeded at a
pace which could not have been anticipated by us, at the time that this appeal was filed. We
are now optimistic that we will have settlement of our claim for the Poroti Springs within two
years and through direct negotiation.1423
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7.4 Evidence for the applicants and respondent
Evidence for the WDC was provided by both Mark Poynter and Andrew Venmore (we can
see that Poynter switched seamlessly from working for the NRC (see chapter 6) to working
again for the WDC). Poynter discussed the ecology of the Waipao Stream. He noted the
limited fish life, because of the barrier of the Wairua Falls and the highly modified nature of
the catchment, although this modification meant that the existing stream life was likely to be
‘robust’ and not particularly sensitive to changes in the flow arising from water abstractions.
Moreover, DO levels had not been shown to be negatively affected by the existing water
takes. He felt that the catchment rehabilitation work – which was being led by Waimarie
Marae – was in any event ‘a positive and appropriate measure’ (see also 7.19 below). Overall,
wrote Poynter, van Voorthuysen’s decision had been correct and the continuation flow was
set at the right level. 1424
Venmore explained the importance of the springs to the WDC’s statutory obligation to supply
water to the residents of Whāngārei, particularly during spells of dry weather when the
supply from the Whau Valley dam became depleted. He noted the WDC’s significant water
treatment and supply infrastructure at Porotī, as well as the plans to expand the capacity of
the treatment plant which was scheduled to commence in 2016 and cost $13 million. He
explained that the WDC was ‘looking for a longer term consent to justify this amount of
capital commitment’. As an alternative source of supply in times of ‘extended droughts’, the
WDC had obtained a consent in May 2011 (4609) to take water from the Wairua River when
the level of the Whau Valley dam fell below 55 per cent. However, Venmore noted that the
Wairua River water was ‘extremely poor’ and treating it would be another function of the
upgraded plant at Porotī. The WDC’s Wairua River consent also expired in 2044. 1425
Venmore contended that the key reason why the WDC’s 2960 consent had previously been
granted for terms of five, ten, and ten years was that there had been uncertainty about the
downstream environmental effects. Studies now showed that the impact was no more than
minor, and hence the WDC now sought a much longer consent term. He acknowledged the
appellants’ concern about being excluded from the management of the springs for a
considerable period, but argued that the WDC could ‘work with the local community and the
NRC in the management of this resource’. As examples of the WDC’s previous ‘regard for
the needs of local Maori’, he pointed to its relocation of its point of take from the bores to a
site downstream as well as its funding of the catchment rehabilitation programme.1426
Needless to say, he did not mention either the WDC’s award to Planet Blue of a land-use
consent for the bottling plant or its sale of the bores site to Zodiac.
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For the MWCL, Des Quinn set out the history of the Maungatapere irrigation scheme and the
nature of the MWCL’s current operation. He explained that a consent term of 35 years was
needed because orchard development was a ‘long term investment’, and denied that the
trustees had put forward any evidence ‘from a resource management perspective’ that would
justify a shorter consent term. He also emphasised that the MWCL was largely dependent on
the Porotī source, given the poor quality and unreliability of the Wairua River as an
alternative. 1427
A statement of evidence for the NRC was provided by Savill. He noted that the only relief
sought in the appeals of both the trustees and Norris was a reduction in the consent term to
ten years. He felt that the trustees’ evidence raised ‘two issues that are essentially the same as
those that have been consistently raised in consent processes relating to the Poroti Springs,
namely ownership of the resource and kaitiakitanga’. However, Ruka’s evidence had also
raised the issue of the National Policy Statement for Freshwater Management 2011 (NPS),
which was a new development since the NRC award of consent to the WDC and MWCL had
been made in 2011. As he had in his staff report on the Zodiac application in August that
year, Savill considered in particular policy D1 of the NPS that directed local authorities to
‘take reasonable steps’ to
involve iwi and hapū in the management of fresh water and freshwater ecosystems in the
region work with iwi and hapū to identify tāngata whenua values and interests in fresh water
and freshwater ecosystems in the region, and reflect tāngata whenua values and interests in
the management of, and decision-making regarding, fresh water and freshwater ecosystems in
the region. 1428

According to Savill, while this was ‘a clear direction from central government on a more
inclusive approach to satisfy Sections 6, 7 and 8’ of the RMA, the NRC would first need to
hold discussions with iwi and hapū. He repeated the same advice he had given van
Voorthuysen in August that ‘until this has occurred, and subsequent Council policy has been
set through the appropriate process, all reasonable steps have been taken under the current
RMA consent process to meet this objective and policy’. 1429 It is not known what policy the
NRC has since set in respect to this directive (which was carried over verbatim into the 2014
update of the NPS 1430).
Savill also noted that the Regional Policy Statement for Northland (RPSN) – the region’s
‘overarching planning document’ – stated that ‘councils must provide for Tangata Whenua
involvement in resource management, particularly where it effects their taonga’. He set out
the full wording of section 14 of the RPSN, which included a heavy emphasis on consultation
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but also provided for the funding of iwi resource management plans and tāngata whenua
involvement in ‘resource management and monitoring’. Savill’s view was the NRC had
complied with the ‘relevant policies’ of the section for the current appeals, which he
considered to be those concerning consultation and consent processing. He also considered
that the NRC had complied with the relevant provisions of the Regional Water and Soil Plan
for Northland that concerned the relationship of Māori with natural and physical resources
and the exercise of kaitiakitanga. He acknowledged Ruka’s point about the uses of the spring
water causing pollution but added that the issue was ‘well known’ and would be addressed
through the implementation of the NPS. 1431

7.5 Rebuttal evidence
Ruka and Carter replied to the evidence of the applicants and respondent on 18 December.
They called for the MWCL to be given a five-year consent term only, during which time it
should reorient its take towards the Wairua River. It could construct some form of water
storage to overcome the problem that the Wairua would often be too full of sediment. They
also stated that the WDC should receive a five-year consent only. During that period it should
work with Te Urioroi to establish a working elver pass at its Cutforth’s intake and
demonstrate to the hapū that its take was environmentally sustainable for the stream below
that point. 1432
Ruka and Carter explained that there was no desire to stop the WDC taking water for the
drinking purposes of the people of Whāngārei, and indeed Te Urioroi felt ‘a social and moral
responsibility that Whangarei citizens should have access to this water and that it should be
affordable to all those who need its nourishment’. However, they were concerned that the
WDC generally only used half of its allocated water and wanted to ‘lock [the surplus] up for
35 years’. They believed that half of the WDC’s allocation 15,500 m³ per day should be
surrendered to Te Urioroi, who would then ‘make it available to the WDC at a realistic and
affordable rate’. They suggested that this was the hapū’s ‘only opportunity to gain some
economic benefit’. They also hoped to establish a tuna reserve from the Cutforth’s intake up
to the springhead, into which kokopu would be reintroduced and watercress growth would be
expanded to such an extent that commercial sale might be possible. Ruka and Carter
acknowledged that these plans were not rebuttal of the other evidence per se, but were
included ‘to show that we have a plan for the future where Te Urioroi may participate in the
sharing of the benefits of this water’. 1433
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Ruka and Carter explained that they were also taking the opportunity to respond to Zodiac’s
own appeal against van Voorthuysen’s decision in October, since the three consents were all
so inter-related. 1434 In this separate document they explained that discussions had been held
with Zodiac concerning the installation of monitoring equipment at Fig Tree, but acceptable
terms could not be reached. Zodiac’s subsequent access to the WDC’s Cutforth’s site, they
said, would not provide reliable information. They argued that a flow at Fig Tree of 40 litres
per second was ‘grossly inadequate for the “mauri” of our reserve waterway’, and that data
collected so far away from the bores would mean that any cessation of pumping required by
Zodiac would come too late to prevent adverse effects on the springhead. Perhaps at odds
with the suggestion that they had been willing to entertain the prospect of Zodiac monitoring
equipment at Fig Tree, they added
Te Urioroi has no interest in providing access and allowing measuring infrastructure to be
built on our small reserve for Zodiac. We are not participants in their venture whatsoever, we
object to their application for more water and their already approved 35 year consent period.
We state that Zodiac have an inadequate risk/environment plan in place that is not fit for
purpose to meet the ‘known and anticipated adverse effects’.1435

Ruka and Carter objected to the fact that the available water in the stream was to be fully
allocated for 35 years, and ‘The RMA process has not considered leaving any water in this
stream that can give economic benefit to Te Urioroi.’ They also took the opportunity to object
to the stream from the springs continually being referred to as an ‘unnamed tributary’ of the
Waipao. Te Urioroi had always regarded the springs as the headwaters of the Waipao, and
regarded the stream that joined it below Cutforth’s as the Kauritūtahi (and not a continuation
of the Waipao). The very name ‘Waipao’ referred to ‘the sound of the water babbling against
the stones as it emerges from the aquifer’. 1436 It will be remembered that Porotī Māori had
been going to advise the NRC of the correct name for the ‘unnamed tributary’ in 2005 (see
chapter 4), but for some reason – apparently a difference of opinion between the trustees and
representatives of Waimarie Marae – it does not appear that the matter had been resolved.
Poynter responded on behalf of the WDC to Ruka and Carter’s comments about the elver
pass on 5 February. He explained that such a pass already existed, although he conceded that
elvers would have difficulty getting past the square notch weir above the intake structure. At
the sides of the notch, however, the concrete wall would be wet and he thought this would be
‘likely to enable movement’. He had just surveyed the presence of eels in the stream above
Cutforth’s, and the results provided ‘irrefutable confirmation that eels get past the structure in
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significant numbers’. There was also ‘no potential for post juvenile eels to be drawn into the
intake flow’ when migrating downstream. 1437
Despite Poynter’s certainty, the WDC subsequently agreed later that year (2013) – evidently
after the Environment Court hearing (see below) – to several fundamental improvements to
this fish pass system. The fish pass cover was hinged so that the inside could be inspected, a
mussel spat rope was included within it to encourage elvers to climb, and a flexible plastic
drainage pipe was placed on the side of the square notch to enable elvers to pass the strong
flow. These changes were negotiated with and documented by Ruka, who took these ‘before’
and ‘after’ images of the notch.

Image 29: Millan Ruka’s ‘before’ and ‘after’ images of the square notch weir just above the WDC’s
Cutforth’s intake showing changes designed to facilitate the upstream movement of elvers 1438

7.6 Zodiac’s appeal and the mediated agreement among the consent holders
Zodiac could presumably have submitted evidence to the Environment Court as well, being
as it was an appellant against the MWCL’s consent. However, as noted above, its intention
was to resolve its differences with the MWCL through mediation. Pending the start of that
process it did appeal against van Voorthuysen’s decision on its own application, on 5
November. The notice of appeal, submitted by Padraig McNamara, stated, first, that the
WDC had already agreed to provide Zodiac ‘with legal access to its land in order to install
the necessary monitoring and flow recording equipment in order to ensure that a continuation
flow of 40L/s [at Fig Tree] is maintained’. Secondly – with respect to the issue of Māori
cultural issues and values – McNamara asserted that there was no evidence before van
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Voorthusyen as to how any cultural interests might be adversely affected, and nor was there
any evidence about how these effects differed from any effects arising from Zodiac’s
currently consented take. The correct course would have been for van Voorthuysen to either
adjourn the hearing so that such evidence could be produced, or issue an interim decision. 1439
McNamara stated that Zodiac was currently in discussions with Porotī Māori to ascertain how
any adverse effects from the additional take on them could be mitigated. With regard to the
MWCL’s intake structure, he submitted that difficulties would only arise during times when
flows were low, and since Zodiac only wished to take additional water from 1 May until 31
December the adverse effects on the MWCL’s ability to draw water would be minor only. In
terms of the purpose of the RMA, he submitted that Zodiac’s expanded take would create
employment and generally benefit the community, and this outweighed any adverse effects
on the environment. Among the relief Zodiac sought from the court was an award of
costs. 1440
Zodiac’s discussions with the trustees at this point appear to have included the possibility of
Zodiac offering hapū a share of its water right. Thompson was reported as saying that ‘as a
matter of principle Zodiac would consider offering the hapu access to water from the
company’s bore site, which could enable the hapu to eventually secure a water right in its
own name’. Munro’s view was that there ‘may be possibilities to work with Zodiac – but first
there must be a genuine relationship between the hapu, and the company’. 1441 He also
wondered what exactly the trustees would do with a water right. There were ‘lots of ideas
around that’, but he imagined that ‘any business venture would require the sort of capital that
the Porotī Māori community just wouldn’t have’. 1442 In any event, the discussions between
Zodiac and the trustees did not yield any agreement. As Ruka and Carter told the
Environment Court on 18 December,
Despite options put by both sides during this time, we have not come to an agreeable decision
and we conclude that there was nothing on the table that either side could agree to at all.
Certainly it is our conclusion that we could not work with Zodiac and their values. 1443

Both the WDC and the MWCL gave notice of their wish to be included in the proceedings
over the Zodiac appeal against van Voorthuysen’s October 2012 decision as interested
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parties. 1444 On 5 December Ian Thompson informed the NRC that Zodiac, the WDC, and the
MWCL were all agreed that the Zodiac appeal should be included in the forthcoming
mediation of the Zodiac appeal arising from the consent awarded in 2011 to the MWCL.1445
Savill concurred, and Thompson approached the Environment Court on the matter. 1446 The
judge agreed and directed that the Zodiac appeal be included in the mediation, which was to
take place in Whāngārei on 11 December 2012. 1447
In sum, therefore, Zodiac had made two appeals: against the NRC’s decision to award the
MWCL a 35-year consent in 2011 and against van Voorthuysen’s October 2012 decision not
to grant it a right of up to 2,500 m³ of water per day. Mediation was already set down to
resolve the first appeal (as well as the MWCL’s own appeal against some aspects of the
decision) and now the second Zodiac appeal was to be resolved at the same time.
Zodiac also disputed the invoice for $18,000 it had been required to pay for costs associated
with the 24 August hearing of its application to increase its water take, making an objection
under section 357B of the RMA. Thompson put it to Savill on 3 December that Zodiac
should not have ‘to pay for more – judged objectively – than it actually received at hearing’.
By way of explanation he contended that Zodiac had been ‘significantly prejudiced’ by
aspects of the hearing conduct, such as the restricted consideration and questioning of oral
evidence and van Voorthuysen’s abrupt departure before Thompson could say ‘even a few
words’. 1448 Savill replied that he did not believe Thompson’s reasons were strong, and
suggested that the ‘correct course’ was simply to appeal the decision, which of course
Thompson had done. 1449
The appointed mediator was again Paul Catchpole, as it had been in September 2005. The
mediation was attended by Savill for the NRC; Venmore for the WDC; Quinn, Jeremy
Brabant, and John Wiessing for the MWCL (Wiessing being the chair of the company); and
Roke (as technical advisor), Paul Thompson, Ian Thompson, and Bangma for Zodiac. The
reason there was no Māori involvement was that neither the trustees nor Norris made section
274 applications to be parties to the proceedings. It is possible that they were unaware of this
requirement, or simply overlooked it. In any event, according to Ruka and Carter, the trustees
were not even aware that the mediation was taking place. 1450
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The mediation resulted in a ‘heads of agreement’, made by the attendees on a without
prejudice basis (and written down by Bangma). This recited that there were three appeals at
issue: the MWCL’s and Zodiac’s against the award to the MWCL in 2011, and Zodiac’s
against the rejection of its own application in 2012. The conditional agreement was recorded
in tabular form, as follows:
1
ZHL
1500m³

‘Off peak’
1 May-31
July
1 August-31 1500∗
Oct
1 Nov-31
1500∗∗
Dec
Clawbacks: * 200m³
** 1000m³
‘Rest of
ZHL
Year’
500

2
MWC
2000m³
2000
2000

MWC
3000

3
4
WDC
ZHL
[up to 15,500 1000m³
m³]
[up to 15,500 1000
m³]
[up to 15,500 1000
m³]

5
MWC
balance m³

WDC
15,500

MWC
15500

ZHL
500

Table 3: Water-sharing agreement reached at 11 December 2012 mediation

balance
balance

1451

‘Clawback’ referred to a situation where the WDC was taking its full entitlement and the
resource was fully allocated. In that case Zodiac would ‘release’ part of its first priority take
back to the MWCL. The detail of the agreement – such as rates of take and the exact trigger
for the clawback provisions – remained to be worked out. The MWCL also needed to be
confident after ‘real’ testing that Zodiac’s take would not impact on its own ability to draw
water. The parties agreed to conclude an agreement through an exchange of letters by 15
February 2013, or at that point request a further mediation. 1452
By April 2013 the parties were still negotiating their agreement. On 15 April Bangma wrote
to Brabant and attached draft consent conditions addressing rates of take according to
different times of the day and year and the trigger levels for the commencement of the
MWCL’s ‘clawback’ take. He hoped that these would obviate the need for the next mediation
session, which was scheduled for the start of May. 1453 As it happened the mediation went
ahead (this time presided over by Commissioner Anne Leijnen), with an agreement being
reached on draft consent orders that would be put to the Environment Court ‘disposing of
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Table taken verbatim from ‘Heads of agreement’, signed by Warren Bangma and Jeremy Brabant on 11
December 2012. NRC file 4611 vol 11
1452
‘Heads of agreement’, signed by Warren Bangma and Jeremy Brabant on 11 December 2012. NRC file
4611 vol 11
1453
Warren Bangma to Jeremy Brabant, 15 April 2013. NRC file 4607 vol 8
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these appeals’. 1454 The parties then signed a memorandum of consent on 10 May, which was
forwarded to the court with attached draft consent conditions. 1455
Essentially, as the heads of agreement had indicated, the final agreement was that Zodiac’s
first priority take would be increased to 1,500 m³ per day between 1 May and 31 December
each year, with a further 1,000 m³ per day if this allocation was not being used by the MWCL
or the WDC. Accordingly, the MWCL’s maximum daily take was reduced between 1 May
and 31 December from 3,000 m³ to 2,000 m³, with the exception that from 1 August to 31
December the MWCL could require Zodiac to reduce its take and provide the MWCL with
additional water if it was needed. In order to take its daily maximum Zodiac would have to
meet several conditions, including the maintenance of a variable (depending on the month)
continuation flow at Cutforth’s, notifying the NRC of its intent to exercise this right, its rate
of take not exceeding a range of 20-50 litres per second depending on the time of year and
whether it was using its priority allocation or secondary take, and so on. It was also restricted
in its hours of take. The MWCL could take water allocated to Zodiac or the WDC if neither
were using it. In sum, the memorandum stated,
the consent conditions agreed between ZHL, MWC and WDC harmonise their respective
water takes, and represent a more efficient use of the water resource, having regard to
seasonal factors, whilst preserving environmental bottom lines.1456

Judge Newhook signed the consent order giving effect to this agreement on 22 May, thus
disposing of the Zodiac appeals. 1457 This fact requires some reflection. Van Voorthuysen had
declined the Zodiac application in October 2012 on three ‘narrow’ grounds. One was the
need for an appropriate means of monitoring the continuation flow at Fig Tree. With the
WDC granting access to its Cutforth’s site to Zodiac, this was arguably resolved
(notwithstanding the trustees’ concern about the adequacy of measuring the flow at Fig Tree
from such a distance). Another of the grounds was the potential impact of lowered flows on
the MWCL’s intake structure. In that the MWCL were happy with the arrangements made
with Zodiac, this too was taken care of. But the third ground was the lack of evidence that the
40 litre per second flow at Fig Tree would not affect Māori cultural use of the springs. It is
entirely unclear how this had been resolved. There was no Māori involvement in the
mediation, and nor even any apparent discussion of the matter. It may be that Savill’s
presence and counter-signature on the memorandum of consent was sufficient (that is, in
showing that the respondent was happy with the new arrangements), but the matter seems
entirely unsatisfactory from a Māori viewpoint.
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In other words, Zodiac appear to have overturned van Voorthuysen’s decision by addressing
only two of his three grounds for declining their application. Zodiac’s appeal, it should be
remembered, had argued that no evidence had been put forward to show exactly how Māori
cultural interests might be affected by the increased take, and McNamara had noted that
Zodiac was in discussions with Porotī Māori to ascertain ‘how the incidence of any potential
adverse effects could be avoided, remedied, or mitigated’. 1458 Those discussions were not
productive of a result and, in the end, Zodiac did not have to explain to the court how its
increased take would not impact negatively on Māori cultural values. In fact, Judge Newhook
did not seem interested in the matter. It does not seem reasonable to believe that the trustees’
failure to make an application under section 274 could have meant that the court was able to
disregard their interests, if this is what occurred.
It is not as if the parties expected that there would be no consideration of the issue of cultural
effects. At the end of 2012 Paul Thompson wrote to Venmore about the idea of the mediation
achieving a ‘global solution’ to the Porotī appeals, notwithstanding the absence of iwi
members from it. Thompson added that ‘ZHL is presently considering reducing its additional
water quantity allocation sought under S.127 application to offset any perceived cultural
effects we may have to address – we can discuss this more in our meeting’. Venmore wrote
on a print-out of Thompson’s email at this point, ‘No the cultural effects need to be
determined – who says this will meet them??’1459 In other words, both Paul Thompson and
Venmore believed that the issue of Māori cultural effects remained to be resolved.
News of the resolution of the Zodiac appeal came as a shock to the trustees. On 11 June Ruka
emailed Savill and said that he had heard the day before that Zodiac’s appeal had been
granted. He asked for confirmation. 1460 Savill sent him the court decision and wrote
Yes Zodiac are approved for their increase in take volume during winter months and also
MWC consent is granted as well. The only outstanding RMA issue is the term of consent.
The conditions of consent are settled.
The documents on the other email are what all parties involved in the appeal agreed to and
signed. This is the information that the presiding Judge used to make his decision to grant the
Zodiac and MWC consents. 1461

Ruka replied, astonished, saying ‘We cannot understand why we were not informed – was it
the court or the NRC that should have advised us, or neither?’ 1462 Savill told him that it was
‘Neither, as legally only the parties involved in the appeal process were served a copy of
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decision.’ 1463 None of this correspondence between Ruka and Savill appears to have been
placed on the NRC files.
According to Ruka, it was not until Savill provided him with a simple tabular explanation of
consent entitlements and additional volumes in late 2015 that the trustees understood the
scale of the secondary rights held by the WDC and the MWCL. 1464
As soon as Zodiac had the signed consent order, it contacted O’Loghlen in China to let him
know. In customary fashion, O’Loghlen wrote back to Zodiac advising them that the current
lapse time on the water consent (which was February 2015) should be extended for at least
another five years. As he put it, a minimum of three years would be needed to ‘initiate and
build the necessary relationships required by offshore investor groups located in China and
South East Asia region’, and at least two years after that ‘would be required to establish and
evaluate the necessary product distribution channels’. 1465 Zodiac accordingly made a section
125 application for an extension of the lapse date until mid-2018, citing O’Loghlen’s letter as
‘supporting evidence’ and asking that the application be non-notified. The application did not
state O’Loghlen’s status as a director of NZSWL. 1466
The NRC decision on the Zodiac application was made by Allan Richards on 4 July, who
granted the five-year extension. In doing so he remarked that the time extension was ‘in
essence to recoup the time that [Zodiac] has lost acquiring the additional volume of water it
considered was necessary for its venture’. He noted that the other consent holders were
involved in the mediation and ‘this extension to the lapsing does not in any way affect them’.
He then made reference to Māori interests, and in doing so confirmed that Newhook had at
least been well aware of the issue of the impact of the increased Zodiac take on Māori
cultural values:
It is noted that iwi were also considered to be adversely affected by the applicant’s
groundwater take at the time of the Council’s decision on the application. These effects were
known to the Environment Court when making its subsequent decision to grant consent. In
regard to this s125 extension, although the applicant has not obtained approval from iwi, it is
considered that there are no adverse effects on iwi as a result of a three year delay in the
commencement of this water take. 1467
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7.7 The trustees again seek an adjournment
On 1 May 2013 – the day on which the consent holders were having their second mediation
session to discuss how to divvy up the Porotī Springs water among themselves – Carter wrote
on behalf of the trustees to the Minister for the Environment and the Minister for Treaty of
Waitangi Negotiations (with copies to various others, including the Environment Court). She
asked for the ministers to intervene and force a four-month adjournment of the court’s
consideration of the appeals against the WDC and MWCL consent terms, which had now
been set down for 14 June. She noted that no date had yet been set for the hearing of Zodiac’s
appeal against van Voorthuysen’s October 2012 decision, showing that the trustees remained
entirely unaware that this matter was being settled through the mediation. She explained that
the trustees were ‘about to engage in preliminary dialogue’ with the MWCL and the WDC,
and wished to reach some agreement with all three current consent holders in the regard to
the trustees’ treaty claim over the water. The trustees were happy to share the spring water
with the people of Whāngārei, but lacked the entitlement to do so. The MWCL’s use of such
high quality water was inappropriate, she said, as was Zodiac’s, given that the WDC was now
looking to the polluted Wairua as an additional source of water. 1468
Carter went on to explain that a hui-a-hapū was scheduled for 8 June, at which a treaty
settlement negotiation team would be appointed. The intention was that it would then begin
negotiations with the WDC as a precursor to entering settlement negotiations with the Crown.
She said that the hapū were struggling to meet the challenge of contesting their rights in the
RMA process. They had not been able to secure any funding and the work involved had
‘consumed the lives of several of our hapu members’, whose skills were ‘lacking somewhat
to deal with the judiciary process’. She also quoted from a Radio New Zealand interview with
NRC chairman Craig Brown, who said that he agreed with concerns among Northland hapū
that 35-year consents to farmers and irrigators were locking up water ‘for decades in the
hands of a few users’. 1469
This letter was treated by the court as an application for an adjournment. Mathias responded
to it on the part of the WDC, arguing that the trustees could have pursued discussions with
the WDC at any time since the 2011 ruling, but had not done so. Furthermore, their
contentions about the environmental effects of the consents were matters to be considered at
hearing, not grounds for an adjournment. Moreover, said Mathias, the fact of a treaty claim
had already been rejected by the court as grounds for an adjournment, and the trustees’ lack
of legal assistance could not be a valid reason to adjourn. Finally, he suggested that the NRC
chairman’s ‘personal views’ were ‘irrelevant in the context of a judicial hearing’. Overall, the
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trustees’ application was ‘baseless’. 1470 For the MWCL, Brabant endorsed Mathias’s
submission,1471 and Savill confirmed that the NRC also opposed the application. 1472
Judge Newhook issued his decision on the trustees’ application on 13 May. He stated that
If the appellants had wished to negotiate with the applicants and the respondent, I am at a loss
to understand why that was not commenced at least as long ago as the filing of these appeals.
The proceedings have now reached an age that is beyond the comfort zone of the Court for
setting consent appeals down for hearing. Nothing has been argued in support of the latest
adjournment application that causes me to come to a view different from that of Judge Smith
last year.
The application for adjournment is refused.1473

This outcome was hardly surprising. What Newhook failed to appreciate, though, was that the
Tribunal’s stage 1 freshwater report – which had been issued after Judge Smith had
considered the previous request for an adjournment – had given the trustees a degree of
confidence that their claims to the springs would soon be settled. They must have felt this
gave them some bargaining power with the three consent holders. But the RMA process was,
as Newhook confirmed, blind to such considerations. In any event, the trustees’ optimism
about a quick resolution to their claim was yet to be justified by any Crown action.
The trustees went ahead with their hui-a-hapū at Maungarongo Marae on 8 June. On 10 June
Ruka wrote to Whāngārei mayor, Morris Cutforth (who was a member of the Cutforth family
from Porotī). Ruka outlined the treaty claim over Whatitiri land that had been made by the
three hapū, and advised that the hapū ‘seek a relationship and a partnership with WDC to
share the water supply that emits from our aquifer on our “water reserve”’. In advance of the
Environment Court hearing later in the week, he told Cutforth, the trustees and the three hapū
asked the WDC to consider withdrawing its application for a 35-year consent; entering into
an equal partnership with them to share the Porotī water; and negotiating a royalty ‘that is
economically acceptable and viable to both parties’ and would be paid by the WDC ‘to our
hapu for each cubic meter [sic] that is drawn from the Poroti Springs water supply’. In return,
the hapū would ‘endeavour to ensure continuity of supply to the WDC’ and consider
expanding the supply to the WDC in the future. Ruka explained that
We aspire to have an enduring relationship with the Whangarei District Council as a treaty
partner. We want to share our water in perpetuity with the WDC. We believe that our aquifer
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Poroti Springs should be reserved solely for the nourishment of our Whangarei people – wai
hetangata. 1474

While the detail could be worked out, said Ruka, the ‘most pressing need’ was for the WDC
to ‘show “good spirit and intent for a future partnership with our hapu, by cancelling the 35
year application and requesting a 5 year application only’. 1475
Ruka’s reference to the WDC as a ‘treaty partner’ stands in contrast to the assertion by
Mathias for the WDC in May 2012 (see chapter 6) that the WDC was ‘not a treaty
partner’. 1476 Needless to say, the WDC did not do as Ruka suggested. Venmore wrote a note
on a copy of the letter asking
What will they require other users to do? Are there any other claims over spring water? Is
anyone else in country paying for water[?] Is anyone else in District likely to claim same
rights[?] Would we have to pay for Wairua water? 1477

Venmore did demonstrate a little of the ‘good spirit’ referred to by Ruka with another
annotation, which may have been a note of how to word a reply to Ruka’s letter. This read
‘Hope that successfull [sic] with claim and that compensation granted, however out of
preference we wouldn’t want to add cost to taxpayers’. 1478

7.8 The Environment Court hearing of the appeals against the 35-year consent terms
One can well imagine that the trustees and Norris entered the two-day hearing of their
appeals against the 35-year consent terms for the MWCL and the WDC on 13-14 June
without much confidence. The court was presided over by Newhook, who had, the previous
month, both refused to agree to their request for an adjournment and approved Zodiac’s
increased take without any apparent resolution of the issue of Māori cultural values.
Newhook was joined on this occasion by Environment Commissioners Ross Dunlop and Jim
Hodges. Again, neither of these appointees appears to have held expertise in tikanga Māori. It
is not known why a commissioner with such knowledge, like Kevin Prime, was not appointed
(or even a Māori Land Court judge, as an alternate Environment Court judge). 1479
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Newhook began by acknowledging that the appellants lacked the services of counsel and
were unfamiliar with the court’s proceedings. He said he would guide them along the way,
without in any way giving them legal advice. He emphasised that the issue at stake was only
whether the consent term should be 10 years or 35 years, and warned that he would interrupt
questions of witnesses that he considered were off the topic. In reference to the appellants’
new position that the consent holders should in fact only be granted five years he said that
‘you’ve asked to bring it down to 10 and that’s what you’re stuck with’. 1480

7.8.1 WDC evidence
After Mathias gave opening submissions for the WDC he called Poynter as a witness. Ruka
questioned Poynter about the operation of the fish pass at the WDC’s Cutforth’s intake
structure. Newhook cut this short, telling Ruka he was ‘struggling to see how this issue about
the fish pass relates to whether there should be a 10 year term or a 35 year term’. Carter then
began questioning Poynter about the relationship between the ‘flow’ and ‘volume’ of water,
but was also interrupted by Newhook, who told her that her questions ‘may be of interest to
you but I’m not sure how they impact on the dispute in this case’. 1481
Hodges then asked Poynter some questions about the foreseen ecological condition of the
stream over the subsequent 35 years in order, as he explained, to elicit an answer to Carter’s
question. Poynter stated that modelling had been undertaken by NIWA to give some certainty
about likely conditions. If there was a sustained dry period over multiple years then dissolved
oxygen levels might drop in late summer, albeit he doubted they would fall below the
consented level. In any event, at that point more monitoring would occur to ensure the
consent conditions were adequate. 1482
Dunlop then returned to the fish pass and asked Poynter if he felt it could be improved.
Poynter did not think so, although he conceded that the square notch in the weir was an
impediment and would not be designed in that fashion today. However, he believed that the
notch had by no means proven an insurmountable obstacle, given the number of eels he had
found in the 120-metre stretch of water upstream from the intake structure. 1483 Ruka then
began to ask Poynter more questions about the fish pass before he was again cut off by
Newhook:

got it. But we have to keep pushing for people to acknowledge their own shortcomings and to take advice from
people who know[,] … that’s the hardest battle we have.’ Dale Husband, ‘Prue Kapua: We have to step up as
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Mr Ruka, I’ve been very generous in a number of ways. I’ve allowed you now two questions
out of turn, where I initially said you could have one, and I’ve also still got in the back of my
mind that, while this is of some interest to you, I know, this business of the fish pass, it is of
limited, and I’m struggling to see almost any relevance in relation to whether we have a 10
year term or a 35 year term. Now, this is something that if it really is a worry to you, you
should go and see somebody at the Council and see if you can sit down, and if you think there
can be improvements, try and talk that through with the Council and get something done, all
right? 1484

This completed the questioning of Poynter, who was then replaced on the witness stand by
Venmore. Ruka asked Venmore about both the WDC’s past and present plans to take Wairua
River water but Newhook again intervened and suggested that his line of questioning was
irrelevant:
What’s this got to do with 10 years versus 35? It may be interesting to you, Mr Ruka, I can
see that it is, to explore this history, but we’ve got all these limitations, you've got to keep the
focus in your questions. We’ve got the limitation that is an argument about 10 years versus
35, we’ve got the limitation that this man is an engineer, he’s not a policy maker at the
Council, he’s not a politician at the Council, he’s not in NIWA, he’s not in the Regional
Council, he’s not a water quality expert, he’s an engineer and he’s telling us, his evidence is
telling us about the Council’s water supply just by way of background, really. But we’re not
here to engage in questioning about all sorts of things of interest to you, we’re focusing on 10
years versus 35. 1485

Norris then asked Venmore what changes would take place over 35 years at the WDC’s
Cutforth’s treatment plant to enable the WDC to continue to use the springwater. Venmore
explained that a plant upgrade would be completed in seven or eight years that would enable
the WDC to draw both its full allocation of 15,500 m³ from the Waipao as well as water from
the Wairua River. Hodges asked him how future water demand had been calculated and
whether the effects of climate change had been anticipated. Venmore said they had, and
explained that the Wairua River water would be taken when dam levels dropped below 55 per
cent. 1486

7.8.2 MWCL evidence
This concluded the case for the WDC. After Brabant’s opening submissions for the MWCL
were taken as read he called Quinn, and asked him several questions about the difficulty of
using Wairua River water, particularly in terms of algal growth that attached itself to the
intake structures. Ruka then put it to Quinn that the MWCL’s Wairua River intake structure
was inadequate, and asked if any engineering improvements had been attempted since it was
first installed. He also suggested to Quinn that the MWCL was losing water taken from the
springs due to pipe leaks. The thrust of these questions seemed to be that the MWCL should
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improve its infrastructure – particularly its ability to take from the Wairua River – and then
not be so reliant on the higher-quality water from the springs. 1487
However, Newhook again cut Ruka off, telling him that his question about leaks ‘could be of
some interest to us if we had an appeal against flow volumes’ but did not help with the
decision about consent term. Ruka explained that, since the trustees ‘may well lose this case’,
he had simply been concerned to make a point about the ‘best use’ of water. Newhook told
him that the NRC’s conditions of consent had been designed to achieve that very purpose,
‘and you haven’t appealed against any of those. They’re not before us, they’re a done
deal.’ 1488

7.8.3 NRC evidence
Savill then appeared as a witness for the NRC. Ruka put it to him that consents had been
awarded by the NRC through until 2044, but the NPS – with its requirement for tāngata
whenua to be involved in the management of freshwater – was meant to be fully implemented
by regional councils by 2030. Newhook intervened again here and pointed out that the WDC
and MWCL consent applications had both been made before the NPS had been published.
Ruka then put it to Savill that six recent applications by farmers for 35-year consents to draw
from the Mangakahia River had been reduced to 20 years, but Savill felt that situation had
differed as the applicants had voluntarily opted for the shorter term. Ruka asked about the
NRC’s criteria for judging the limits of the available water in the Waipao, and whether the
NPS might cause the NRC to amend its Regional Water and Soil Plan (RWSPN). Like Carter
had, he queried why there was no requirement for a certain depth or volume of water in the
springs. 1489
At this point Newhook interrupted again and said ‘Well, hang on, hang on. This appeal’s
about 10 years versus 35.’ He described the issue to be resolved as ‘very narrow’, and told
Ruka that
this Court doesn’t have any ability on these narrow appeals to get amongst broad regional
policy or even let alone national policy and start telling the Regional Council to initiate plan
changes and pursue matters set at the national level and the national policy statement. We –
there’s no power on us in these appeals to be doing that, so I’m not being helped by these
questions from you, Mr Ruka. 1490

Ruka asked if Carter could then take over the questioning, to which Newhook replied ‘Are
we going to have a duet, are we?’ Ruka apologised for the appellants being so unsure of
procedure, whereupon Newhook suggested ‘Maybe you should have made a phone call to Mr
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Bowden or somebody and asked about these processes.’ Ruka explained that ‘we don’t have
10 cents to pay to lawyers, we honestly don’t’. Eventually, Carter was able to question Savill,
albeit not before Newhook had issued another warning about keeping to the point. She began
by asking Savill how the award of 35-year consents meshed with the NRC’s responsibilities
to provide for the Māori relationship with water under section 6 of the RMA. Newhook
thought this question far too broad, and urged Savill not to provide a ‘university class lecture’
about NRC objectives and policies in response. He considered the answer Savill gave about
the NRC’s responsibility to manage the resource ‘reasonably succinct’, but urged Carter not
to ask another ‘open question’. Carter tailed off by making the point that there were
provisions within the NRC for Māori to share in decision-making but these were not being
used. 1491
Norris then picked up on this, asking ‘Where were the tangata whenua when that decision got
made that it would be okay for a 35 year take?’, but Newhook cut her off, telling her it was
‘not the time for a speech’. He then gave her something of a lecture about the RMA process
himself, noting that ‘your hapū is not mentioned in the Resource Management Act as being
one of the decision-makers’. Instead, an independent hearing commissioner had made the
decision, but ‘you people didn’t like the decision’ and so ‘You’re here now … that’s how it
works’. 1492
Savill was then questioned by Hodges about the provision in the RSWPN that new water
consents would generally be granted for five years and that subsequent consents would
generally be granted for 10 years. Savill explained that the RWSPN had been drawn up in
1991 and not made operative until 2004, and in any event served as guidance only. Newhook
interupted at this point and described that clause of the RWSPN as effectively obsolete. 1493

7.8.4 Appellants’ evidence
The hearing continued in the same vein at this point. Ruka spoke about the perceived lack of
water in the springs, the inadequacy of the fish pass, and what the trustees regarded as the
NRC’s failings in looking after the region’s waterways, until Newhook cut him off again:
Look, I’m going to try and avoid interrupting too much, Mr Ruka, but I’ll say this to you,
right? We know who you are. We know that you are a person who undertakes a lot of really
good interesting work around waterways, quality of waterways and blowing the whistle on
bad stuff. And this is kaitiakitanga. You do wonderful things. So we want to acknowledge
that, all right? But we don’t feel the need to look at a whole lot of pictures of other places than
Poroti in order to understand who you are and what you do, because we know, we understand,
and we acknowledge your good works. 1494
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Newhook also considered that Ruka’s written statement looked as if it had been prepared for
a claim to the Waitangi Tribunal, so he ruled that those sections be taken as read. Parts of it
had also been included in Ruka’s pre-circulated brief, so altogether Ruka was permitted to
read parts of his statement only. He argued that the MWCL should make greater use of its
Wairua River allocation, and expressed concern that the WDC was ‘locking up’ so much
water for 35 years. The WDC’s ‘surplus’ water, he argued, could provide ‘some economic
benefit for our hapu’. 1495
Carter then presented her statement of evidence. She appears to have prefaced this with a
request to submit further evidence after the hearing, but Newhook would not allow it, telling
her the trustees should have prepared better. Carter then read her statement, which included
reference to her work on implementing the Waipao Catchment Rehabilitation Plan. She also
set out the provisions in the RMA that she felt should be according Māori a greater say in
decision-making, such as sections 6, 7, 8, and 33. She also drew attention to provisions in the
Local Government Act 2002 for local authorities to involve Māori more in decision-making.
She contrasted this with the consent terms awarded the WDC and the MWCL, which she said
would continue to exclude hapū from making decisions about the stream for decades. 1496
With specific respect to section 8, Carter said that the country had been built on the
partnership arising from the treaty, ‘and here we are pleading to be part of decision-making
about our place’. She was ‘hopeful we’re going to get there, I’m really hopeful, and hopeful
that you’re going to help us’. But Newhook did not see how he could help. He told Carter that
‘we can’t tell the Government to pass legislation to be more inclusive of you people and give
you a decision-making role’. Carter suggested that the RMA already did provide for this in
section 33, but Newhook told her that ‘I can’t make directions to the Regional Council or to
the Government about that.’ He had no power in the matter and was confined to the issues
raised in the appeals. Carter asked how that could be, when section 33 was part of the RMA.
Newhook replied
Yes, because we’re confined to the two appeals you lodged, and you lodged them. You
people lodged them. You set the groundwork for what we’re here to deal with today. … I hear
what you say in my head and in my heart and I understand how you feel. I just need you to
understand, however, as well, that what we can do for you is limited to the appeals that you
lodged and can’t step outside the law[.] 1497

Norris then spoke. She said the resource had been taken without payment for 31 years and
now was going to be taken for a further 35 years, without any recognition of Porotī Māori.
Soon enough Newhook interrupted her and told her to save her speech for the Waitangi
Tribunal. There was nothing his court could do to help her with a claim to the ownership of
water. She carried on regardless, saying the 35-year term must be opposed ‘because it
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excludes people’, and by its award the court would be sending a message that the Māori voice
could be ‘shut … away’. Newhook objected to this, saying that the court would only be
upholding the law. He suggested that Norris was on a ‘pathway that leads to the Waitangi
Tribunal’. He added that she should not ‘expect this Court to interpret this resource
management legislation in terms of creating any ownership rights or creating any rights of
decision for you that we don’t have the power to grant’. 1498
At this point the hearing adjourned for the day and resumed the following morning, 14 June
2013. Brabant had Carter and Ruka confirm that the MWCL’s contribution to catchment
rehabilitation activities – as a condition of its consent – would be locked in itself for 35 years.
He also gained a confirmation from Ruka that the trustees did not dispute that the MWCL
was actually measuring its water usage. 1499

7.8.5 Reply submissions
For the WDC, Mathias submitted that the provision in the RWSPN stating that water consent
renewals would generally be granted for 10 years was invalid, as it appeared to attempt ‘to
specify a term of consent without any resource management directives as to how that is to be
exercised’. Newhook agreed, calling the wording ‘a very unfortunate thing’ as it might ‘cause
… interested parties to get their hopes up somewhat’ (which he felt may have occurred ‘on
this occasion’). Newhook asked Mathias if the WDC was conscious that the Waitangi
Tribunal might recommend the return of the water to Māori ownership, and that this might be
given effect to in a legislated settlement. Mathias confirmed this, before suggesting that the
issue was a matter of speculation and of not something that the Environment Court could
factor into its decision. Newhook agreed. 1500
Brabant largely adopted Mathais’s submission, adding that the MWCL was an open cooperative and that there was nothing to stop tāngata whenua joining the company and sharing
in the water it delivered. He confirmed that the MWCL – like the WDC – understood that the
ownership of the water could change and would deal with that when and if it had to. He also
contended that the MWCL’s Wairua River consent was separate from the issue of the 35-year
consent term, as was the use of the water for horticultural or pastoral irrigation. 1501 The
hearing closed at this point, and was followed later that same morning by a site visit by the
court to the springs and the WDC and MWCL intake facilities.
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7.9 Decision of the Environment Court on the appeals against the 35-year consent terms
The court completed its decision on the appeals on 31 August 2013. It traversed the
appellants’ evidence against the 35-year terms, which it considered centred on their claim to
ownership of the resource. However, it said, the focus on ownership was ‘somewhat different
from the principle of kaitiakitanga in the RMA context’, and ‘the Courts have long separated
issues of actual ownership of resources from the purpose and the principles of the Act as
stated in Part 2’. As an example, it quoted the Court of Appeal’s decision in MacLaurin v
Hexton Holdings Limited (2008) that
The structure of the Resource Management Act is such that ‘any person’ may apply for
resource consents affecting land over which they might have no ownership or other rights ...
What consent authorities are concerned with is the proposed activity’s effects not the nature
of the applicant’s legal rights or interests in the particular land.1502

The court agreed with the submissions of counsel for both the WDC and the MWCL that the
appellants’ evidence had not alleged any adverse effects resulting from the extended consent
duration vis-à-vis a shorter period. It was also reassured by Poynter’s evidence about the fish
pass at the WDC’s Cutforth’s intake, and by Savill’s comments about the NPS on freshwater
management. In what was perhaps the crucial passage in the decision, the court concluded by
considering part II of the RMA. It considered that
Relevant to the case are s6(e) (the relationship of Maori and their culture and traditions with
their ancestral lands, water, sites, waahi tapu, and other taonga); s7(a) (Kaitiakitanga); s7(b)
(the efficient use and development of natural and physical resources); and s8 (the Treaty of
Waitangi). There has been no evidence of inadequate consultation with Maori, and as we have
held, claims to ownership of the resource do not reside within these topics. We reiterate that
matters of cultural sensitivity were fully acknowledged by the applicants during the course of
the hearing and indeed conditions have been imposed to that end. Nothing was raised in the
evidence that requires us to consider these matters to the extent prescribed in those sections,
and which cannot be managed by conditions.1503

Accordingly, van Voorthuysen’s decision was endorsed. 1504
It is perhaps unfair that the court simply characterised the appellants’ case as a claim to
ownership, since Carter in particular had argued for a role in decision-making. As she pointed
out, the RMA did make provision for this to occur, even if the NRC had shown no inclination
to act on section 33 (and the court had clarified that it could not impose it). The effect of the
court’s ruling was more or less to portray the Māori interest to be provided for under the
RMA simply as consultation, which it believed had been adequate. It would presumably have
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been open to the court, however – in reference to either section 6(e) or section 8 – to make
some more expansive interpretation of the treaty’s relevance. But, as with the 2011 NRC
decision (including the NRC staff advice on that occasion), the court’s view appears to have
been that ‘kaitiakitanga’ could be exercised without the concurrent exercise of rangatiratanga.
Indeed, the message was that – despite the need set out in section 8 for consent authorities to
take account of treaty principles – rangatiratanga was not even worth raising under the RMA,
and could only be considered by the Waitangi Tribunal.
Carter, Ruka, and Norris were clearly at a severe disadvantage in preparing for and appearing
at the hearing because of their lack of legal assistance. Newhook repeatedly asserted that he
had been ‘generous’ with them, 1505 but he was also clearly impatient, and once or twice rather
condescending. His repeated reference to the appellants as ‘you people’ (which he used six
times) was unfortunate. 1506 His tone with Mathias and Brabant seemed on paper at least to
have been much more respectful.

Image 30: Millan Ruka at Porotī Springs being interviewed by Maori Television about the Environment
Court decision, September 2013 1507

The trustees were said to be ‘devastated’ by the court’s decision. 1508 Its release coincided
with what Ruka described as a period of particularly low flows at the springhead. On 26 July
2013 he had written to the NRC and requested that Zodiac be asked to cease taking water
from its bores until further notice. Ruka acknowledged that Zodiac was not yet taking water,
but wanted it to be formally prevented from doing so in any event ‘till such times as
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sufficient flows resume’ and until the NRC could ‘determine adequate measures and flow at
our reserve’. He offered to ‘provide NRC access to our reserve for this purpose, by
arrangement’. He explained the trustees wanted a ‘set rate of volume and depth at our
Springs’. 1509
Colin Dall, the Consents/Monitoring Senior Programme Manager at the NRC, replied to
Ruka after the Environment Court decision had been released. He denied that the flows were
particularly low, noting that the recorded flows at Cutforth’s in June and July would have
permitted Zodiac to draw some of the additional water available to it under the terms of its
new consent. He welcomed any opportunity, however, ‘to verify the relationship between the
flow at Porotī Springs and the Waipoa [sic] Stream at “Cutforths”, and to also assist in
providing a relationship between flow, volume and water depth at the spring’. 1510

Image 31: Millan Ruka and Henry Ruka inspecting the water flow at the springhead, July 2013 1511

7.10 Zodiac’s attempt to gain a further land-use consent lapse date extension
In July 2011 van Voorthuysen had decided that there should be a section 128 review of
Zodiac’s unrestricted rate of water take. However, in July 2013, the NRC informed Zodiac
that the review would ‘not include any of the conditions relating to the taking of groundwater
as issued by the Environment Court on 22 May 2013’. Instead, the review would focus
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merely on ensuring consistency of consent 4611 with 2960 and 4607. 1512 With this issue
settled, its increased water consent now secured, and a five-year extension to its lapse period
to give effect to that consent obtained, Zodiac now turned its attention back to the land-use
consent.
On 19 September 2013 Phillipa Campbell submitted an application to the WDC on Zodiac’s
behalf for an extension of the lapse date of the land-use consent for a further 28 months, to 31
August 2018. Included with the application was a statutory declaration by Ian Thompson
dated 6 September, in which he explained the nature of ‘Offshore market and investment
requirements’. He added that Zodiac had been faced with uncertainty ever since van
Voorthuysen’s July 2011 decision regarding the section 128 review of its rate of water take.
This had created ‘complete commercial uncertainty’, but the parties had agreed in mediation
to Zodiac being able to take up to 20 litres per second. The Environment Court’s endorsement
of this agreement and the NRC’s subsequent advice about the section 128 review meant that
Zodiac now had ‘certainty that the rate of water take applied to its consent is adequate for
purpose’. 1513
Before Zodiac submitted its application, Paul Thompson met with WDC Chief Executive
Mark Simpson and Deputy Mayor Phil Halse in Whāngārei on 13 September. He
subsequently wrote to Simpson and reiterated that Zodiac had ‘experienced significant delays
over the last few years as a result of a number of circumstances beyond its control’. He
explained that Zodiac’s application for a five-year extension to its lapse date to construct the
bottling plant was in order to ‘recover the time lost’ from 2011 to 2013, to align with the
lapse date for the water consent, and to ‘enable Zodiac to re-commence its marketing
activities’. Zodiac was, he said, ‘genuinely encouraged by the support received from the
Whangarei District Council during our meeting’. 1514
This was no exaggeration; in fact Zodiac could not have wished for more gushing support.
The same day that Paul Thompson wrote this letter, Simpson wrote to him to express the
WDC’s unqualified support for this ‘very exciting project’. The water bottling project was
‘exactly the sort of investment we [the WDC] have sought to encourage’, and would help lift
Northland’s relatively low GDP per capita. The new employment created would be ‘of huge
value’ not just to Whāngārei but also to Northland, and ‘the export of high quality water will
do much to enhance our reputation for a clean, natural environment and aid our international
tourism marketing’. He then made what seems a remarkable undertaking from the
administrative head of a consent authority:
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Whangarei District Council staff will assist you in whatever way they can to ensure your
progress through the consents process is smooth, and we will be willing to discuss the
regulatory environment with any of your potential investors so they understand the positive
role our Council will play in this.1515

Simpson could hardly commit his professional staff to such unfettered support of a consent
applicant. On 24 September Hartstone wrote to Simpson and Paul Dell, the WDC Group
Manager District Living, and attempted to dampen expectations. As he explained,
I need to advise that this consent was granted in 2001 and they have had several extensions of
time since then. The last extension gave them until 30 April 2016, ie. total of 15 years to get
this thing up and running, which I think is by far and away the longest we have granted
extensions for, even for subdivisions. The issues raised regarding access to Asian markets and
the inability to secure the rights to take water have, to varying degrees, been a reason raised
each time since the consent was obtained. We have had neighbours who were not happy that a
consent was granted, and are becoming increasingly unhappy the longer this consent lives,
which increases the risk.
While we will do what we can, the circumstances regarding this particular matter mean the
rubber band is unlikely to stretch much further.1516

Dell replied ‘Tx Alister. Deal with it as you see appropriate under the legislation.’ 1517 But
Zodiac was already attempting to capitalise on Simpson’s letter. That same day (24
September) Paul Thompson forwarded a copy of it to WDC Environmental Planner
(Consents) Heather Shannon, who had been assigned to work on the Zodiac application. He
told her that ‘Zodiac has been encouraged by the support of Mr Simpson in particular and
welcomed his comments to the effect that “the WDC staff will assist in whatever way they
can to ensure our progress through the consents process is a smooth one”’. 1518
On 7 October Shannon told Campbell, who had inquired about progress, that she was looking
back through the files and would be requesting written approvals from the same neighbours
who were approached about the extension granted in 2006. 1519 Campbell wrote back,
suggesting that, since there were ‘no changes to the original consent, the conditions attached
to that consent must be considered appropriate in terms of the mitigation of any effects’. If
neighbours were to be contacted, she added, the only matters that could be considered were
the extension of the time frame and the effects of that. She asked for a meeting before any
neighbours were approached. 1520 Alarmed at the prospect of neighbours’ approval being
sought, Ian Thompson asked Shannon to ring him urgently. He explained that
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What I request is your details of your rationale ie defining what exactly the measurable effects
under S 125 on neighbours might be. And why any such effects are properly seen as
materially different to previous Council decision re non notification.
When we have this information we can take immediate action as appropriate. FYI avoidance
of any delay is important – we have two people in Beijing and Hong Kong next week for the
purpose of marketing Poroti spring water. 1521

Shannon then rang Thompson to explain her thinking, 1522 but this did not appease him. He
wrote to her the same day to explain why Zodiac did not believe it necessary to seek
approvals from new neighbours. He did not see how the extension could be ‘measurable by
an objective person as being significant’, and regarded any ‘perception of possible
uncertainty’ as merely ‘subjective opinion’. He did not understand how any possible future
uncertainty could ‘outweigh our history of commitment to the project plus job creation and
local economic activity’, and he finished with a rather abrasive warning:
We have invested very substantial effort and money over an extended period to finally reach
the start line. Our belief is that WDC policy as per LTP [Long Term Plan] is expressly to
encourage and to facilitate new business activity. Accordingly we advise that [we] would take
a very serious view of our project being prejudiced by delay if Council were unwilling to
spell out at this juncture full details of its rationale thereby providing a contestable position
which can be reviewed without delay at both planning and Council policy levels.1523

Unsurprisingly, given Simpson’s letter of the previous month, Thompson then wrote to the
WDC chief executive to express his concern that ‘our project might be prejudiced by delay in
consent processing’. 1524
Shannon prepared a draft decision on the application and provided Hartstone on 10 October
with a range of matters for consideration. She pointed out that the period of time in which the
consent had been able to be given effect was now 14 years and 11 months, and that progress
to date had ‘entirely revolved around matters pertaining to the obtainment of the water permit
for water supply to the proposed water bottling plant’ (which was condition 13 of the landuse consent). In fact a right to draw water for the plant had existed since at least 24 May 2005
(she thought it could arguably be said have existed since 2002), and in fact in May 2006
Zodiac had sought confirmation that this condition of its land-use consent had been satisfied.
She understood that Zodiac now wanted the additional 28 months for further marketing and
to secure financial backing, but this made it ‘unclear whether ZHL also intend to or have the
ability to achieve construction and operation of the water bottling plant within this period of
time’. 1525
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Shannon thought that the extension would increase uncertainty for local residents, and would
mean the applicants would have had ‘a substantial period of time [17 years and 3 months]
which to our knowledge has not been granted to any other application within the Whangarei
District (nationwide??)’. She added that she had learnt that vehicle movements – a key factor
when the consent application was first assessed – had risen on Mangakahia Road between
Tatton Road and McBeth Road from 1,473 average daily trips in 2001 to 1,863 in May 2013,
with a peak over a seven-day period of 2,200 movements. There were also two new planning
changes that would have to be considered – the Environmental Engineering Standards 2010
and the Environmental Standard for Assessing and Managing Contaminants to Soil to Protect
Human Health. 1526
Hartstone then wrote to Campbell and Thompson. He explained that the WDC was
‘struggling to justify the granting of any extension’. He noted how the Environment Court
had been very reluctant to grant long lapse periods, and that the longest ever granted by the
WDC was 13 years. Despite this, Zodiac was asking for a total consent period before lapsing
of 17 years and three months. In the circumstances, he said, ‘there needs to be some
outstanding reasons’. He accepted that security of water supply was such a reason, and noted
that the evidence included with Zodiac’s application suggested that, while a water consent
had been held since 2001, it had only been implementable since May 2013. He wondered,
therefore, about whether marketing had been ongoing since at least 2004 or whether it had
been dependent on security of water supply, and had thus been put on hold at times of
uncertainty due to consent decisions. In any event, Hartstone added, ‘the answer to that may
be academic on the basis that the economic viability is not relevant in terms of any planning
assessment under the law’. 1527
For the WDC, Hartstone explained, what was relevant was the extent to which steps had been
taken to meet the consent conditions on the site. While there had been some landscaping and
planting, ‘nothing appears to have been done to address any of those conditions’. For
example, no building or engineering plans had been produced. With regard to the effects on
neighbouring properties, Hartstone added that the environment was ‘very likely to have
changed since the original consent was granted in 2001’. He gave the example of the
increased traffic movements and suggested that this alone would mean that ‘a reconsideration
of who might be affected by the extension of time is warranted’. He also felt that the case law
was clear that ‘a consent cannot be extended so as to create prolonged uncertainty for those
living and working in the vicinity of the site’. 1528
In planning terms, Hartstone noted that the regulatory environment was changing as much as
the physical one at Porotī. The WDC’s ‘obvious concern is that the further away from the
original consent date you are, the more antiquated the consent and the assessment that was
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undertaken to grant it becomes’. For example, the roading works and standards specified in
the original consent ‘may no longer be relevant in the current environment’. Hartstone
suggested that Zodiac might want to test their position before a hearings commissioner, with
WDC staff producing a report and Zodiac presenting evidence of its own. 1529
It is hard to think of a more emphatic dismissal of Zodiac’s arguments than this during the
decade that the company had been involved in the consents process at Porotī. To date, Zodiac
had enjoyed a succession of favourable results, notwithstanding their two appeals against van
Voorthuysen’s decisions in 2011 and 2012. Hartstone’s firm stance must also have come as
something of a shock after Simpson’s earlier assurance that WDC staff would help in any
way to smooth Zodiac’s path. Thompson turned to Simpson Grierson, who advised him to
withdraw Zodiac’s application (in Thompson’s words) ‘as our best course of action’. 1530
Campbell in turn informed Hartstone that the application was withdrawn. 1531

7.11 The Zodiac idea of ‘staging’ project development
Thompson also wrote to Hartstone at this point and asked for clarity about whether the
consent for the water bottling plant could proceed in stages. He added that Zodiac had
approached Porotī School as ‘the most significant adjoining property’, and attached their
response. 1532 This was in fact the May 2011 letter from principal Robyn Posthumus (see
above), that had endorsed an extension until 2016. Shannon responded to Thompson’s query,
asking him what he meant by ‘stages’. The consent conditions, she noted, ‘do not indicate
any form of staging for the development’. 1533 Thompson explained that he meant taking
water and then bottling according to market requirements, rather than beginning with ‘the
maximum building footprint etc’. He considered that this ‘could be a practical means of
giving effect to R C 35675’. 1534
It is clear that Thompson did not want to construct the bottling plant until he had sufficient
investment and access to markets, and so had in mind drawing and bottling some water to
give effect to the consents and thus overcome the perennial issue of extending the lapse
periods. Ironically, therefore, Zodiac was contemplating abstracting, bottling, and selling a
small volume of water, which was something it could have done at any time over the
previous decade. It had chosen not to on the basis that it was not economically viable to
market smaller amounts. Now, though, it appeared that it had to do so or its consent would
simply lapse.
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Hartstone told Thompson in response that he had ‘no issue with that approach if it means you
can give effect to the consent before the current lapse date’. 1535 Thompson thanked him for
this response, and claimed that, if Zodiac had been involved in the land-use consent
application from the outset, the consent would have made provision for a staged process. He
envisaged that details of any staging of the project would not be confirmed for another six
months. 1536 That same day Campbell spoke with Shannon and advised that Zodiac would be
likely to seek to construct a smaller building first. She wanted to know just what would be
regarded by the WDC as constituting ‘giving effect’ to the consent, and it seems that it was
agreed that Hartstone would provide an answer to this. 1537
Hartstone wrote to Thompson on 17 October 2013. He explained that, according to case law,
‘all work that was subject to rules in the District Plan at the time consent was granted needs
to be completed to give effect to the consent’. In Zodiac’s case that meant ‘the establishment
of a commercial activity, the size of the building footprint, and traffic’. This suggested to
Hartstone that ‘there must be a building on site containing the commercial activity, of which
traffic will be a natural result of that operation’. He thought that a smaller operation could
give effect to the consent if condition 1 of the consent (which stated that the building had to
comply with the plans submitted in January 2001) were varied, although this might then
require a further consent if the operation was to be expanded into the future. Alternatively,
the ‘full building shell’ could be constructed with only part of the available water being
bottled, ‘so long as it is fully contained within the building’. He also suggested that Zodiac
could apply to stage the conditions of consent under section 127 of the RMA, but that would
‘not get around the issue of giving effect to the consent by April 2016’. With respect to
traffic, he thought that if Zodiac met the access conditions for trucks entering and leaving the
plant then this would give effect to the consent, even if the approximate maximum of 100
truck movements per day were reached only over time. 1538
Hartstone omitted to answer another question Thompson had raised with him, which
concerned condition 13 of Zodiac’s consent. As noted above, this required all relevant NRC
water consents to be given effect to as a condition of the consent to construct the plant.
Thompson told Hartstone that the water consent needed to satisfy this had not been granted
until February 2010. 1539 When Hartstone did not respond he wrote a more formal letter to
Hartstone on the matter, asking for confirmation that Zodiac’s most recent consent awarded
by the Environment Court in May satisfied condition 13.1540 Hartstone again did not reply,
and Thompson followed up with another email on 19 November. 1541 Shannon responded by
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pointing out to Thompson that this condition had originally been met in 2006, and that the
May 2013 consent merely served ‘to re-satisfy condition 13’. 1542

7.12 Minor amendments to Zodiac’s land-use consent, March-July 2014
On 31 March 2014 Zodiac applied under section 127 of the RMA to vary conditions 4 and 5
of its consent. 1543 These conditions involved the construction of a footpath outside the site of
the plant, widening Mangakahia Road, and the manning of the vehicle entrance before and
after school each day. In submitting Zodiac’s application, Paul Thompson explained that,
since the consent was granted in 2001, Mangakahia Road had been widened to accommodate
the expected future increases in traffic, particularly logging trucks. Zodiac was making the
application in order to vary these conditions so that it could ‘satisfy Conditions 4 & 5 at the
earliest practicable date’. He noted that he had met with Hartstone and WDC Senior Roading
Engineer Greg Monteith on 25 March, and their opinion had been that no persons would be
affected by the application. He therefore asked that the application be treated as nonnotifiable. 1544
Paul Thompson attached a letter of 7 March 2014 from Dean Scanlen, the consultant
transportation engineer Planet Blue had used in 2001. Scanlen noted that Mangakahia Road
had been widened by one metre since 2001. With respect to condition 4(iii), requiring the
construction of a footpath ‘to allow pedestrians and cyclists to use the path’, Scanlen attached
two images that showed a grass berm along the Mangakahia Road frontage that he claimed
was already ‘wide enough for people to walk or cycle along’. He therefore considered that the
condition should never have been included in the consent and should be deleted. With regard
to condition 4(iv) concerning the entrance to the plant, Scanlen noted that the WDC had,
since 2001, adopted ‘new standards and warrants for local widening at entrances to
developments’. The number of daily vehicle movements – which he thought to be 1,300 –
meant that the entrance could fall within the ‘Type 1B’ warrant, which required no local
widening. Scanlen then turned to condition 5, which required the manning of the vehicle
entrance each school morning and afternoon. He explained that the school had been consulted
and advised that its roll was now just 12 students, and only two walked to school from
Kerehunga Road (that is, not along the main road at all). Given the small roll, Scanlen
believed that ‘the number of pupils who walk past the site will never be more than a very
small number of children’. He therefore proposed instead that the entrance include a ‘raised
central island with a cutout for pedestrians to walk through and/or shelter in’. 1545
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Image 32: Dean Scanlen’s images of the existing grass berm outside the bottling plant site on Mangakahia
Road looking northwest (left) and southeast (right) 1546

Zodiac’s application was assessed for the WDC by consultant engineer John Smith (the
WDC’s former Water Supply Manager, whom we first encountered in this report in chapter 2
as a Whangarei City Council waterworks engineer in 1987). Smith disagreed with Scanlen
that the grass berm would be suitable for cycling or that it would allow room for both cyclists
and pedestrians. But he agreed that, since most of the school’s pupils caught the bus or were
dropped off, the condition could be deleted. He noted that the number of vehicle movements
was more like 2,000 per day, which was close to the upper limit for a type 1B entrance.
However, the WDC’s Senior Roading Engineer (Monteith) was satisfied with a type 1B
entrance. With regard to the proposal to remove the requirement for manning the entrance at
school pick-up and drop-off times, Smith felt this would be acceptable so long as trucks that
could carry a minimum of 25 tonnes could turn into the site without the need for a
deceleration lane and without driving over the pedestrian island. 1547
For some reason neither Scanlen nor Smith seemed to contemplate that the school roll could
dramatically fluctuate. It was, after all, only 13 years earlier that it had been as high as 77. In
any event, Shannon asked Zodiac to provide evidence that heavy trucks could enter and leave
the site from and to the south ‘without deviating from the sealed carriageway and without
mounting the central island’. 1548 Scanlen produced a plan of the proposed site entrance which
showed that exiting 19-metre semi-trailer trucks would indeed cross the central island, a fact
which he regarded as ‘unavoidable’. 1549 Shannon told Scanlen on 23 May 2014 that ‘The
proposed island does not achieve the objective and is not satisfactory. Therefore the current
condition should remain or some other argument / alternative advanced in support of the
condition being deleted / modified.’ 1550

1546

Dean Scanlen to Paul Thompson, 7 March 2014. Attachment to ‘S.127 application – Zodiac Holdings Ltd
(ZHL)’, Paul Thompson, 31 March 2014. WDC file 038852-LU vol 3
1547
‘Land use report for countryside environment’, John Smith, Reporting Engineering Officer, 24 April 2014.
WDC file 038852-LU vol 3
1548
Heather Shannon to Paul Thompson, 5 May 2014. WDC file 038852-LU vol 3
1549
Dean Scanlen to Paul Thompson, 14 May 2014. WDC file 038852-LU vol 3
1550
Heather Shannon to Dean Scanlen, 23 May 2014. WDC file 038852-LU vol 3

363

Several weeks after lodging its application to vary the traffic conditions of the consent, Paul
Thompson advised the WDC that Zodiac also wished to vary the landscaping provisions in
the consent. 1551 He explained in due course that he was concerned about the disposal of the
plant’s stormwater into a wetland, as he felt this created the potential for nitrates to eventually
filter into the aquifer. Given the commercial requirements, he said, all activities at the site had
to be ‘considered to be best practice’ and in no way detrimental to the water source. If
required to create a wetland, he added, the only weed control option available to Zodiac
would be a natural mulch, which could in turn enter and block the stormwater drains or affect
the reserve across the road. He knew that the issue of stormwater from road drains on
Mangakahia Road was already ‘a very sensitive issue’ for the trustees. 1552 The WDC was also
sent a letter by Zodiac’s landscape advisers, Kauri Park Nurseries, that raised similar
concerns. Their view was that the site’s soils and contour meant it was quite unsuited to the
development of a wetland. They proposed an alternative landscaping plan that included
means of controlling excess storm water. 1553
Scanlen responded to Smith about the pedestrian risk at the site entrance on 27 May. He
argued that ‘the overall risk [to pedestrians] certainly does not warrant the highly onerous
requirement that the entrance be manned twice a day on every school day’. 1554 On 10 June
Ian Thompson wrote further to Smith and explained that ‘we simply need an adequate safe
entry for up to 50 trucks / day at full capacity’ (reflecting a take of up to 1,000 m³ per day, the
most that the consented building size could accommodate). Thompson flagged that bottling
more than 1,000 m³ per day ‘does not arise for consideration at this time’. 1555 Smith noted in
response that the applicants were providing ‘conflicting data … from different sources’.
Scanlen had originally suggested no more than 40 vehicle movements at the plant each day,
including trucks, and had suggested that there was a daily traffic count on Mangakahia Road
of 1,300. But in 2001 the number of vehicle movements on Mangakahia Road had been
assessed at 1,400, and was now in fact closer to 2,000. Thompson’s suggested number of
truck movements combined with staff entering and leaving the plant and the local traffic
counts meant that the plant would actually need a type 2 entrance. Moreover, Smith wrote, ‘A
pedestrian refuge in a raised median that needs to be driven over by trucks exiting to the
south is not acceptable’. 1556
Scanlen redesigned the entrance and submitted it to Smith on 26 June, with a widened, type 2
entrance on the site side only. In this plan trucks turning right out of the plant would still
drive over the pedestrian island, but Scanlen continued ‘to disagree that this is a[n]
unacceptable hazard for pedestrians’. He reasoned that the number of local pedestrians was
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‘extremely low, probably virtually nil’. 1557 Smith and Monteith rejected this design and
invited Scanlen to revise it once again. If trucks could track around the island and not over it,
they would approve the design. 1558 Paul Thompson then wrote to Smith and stated that ‘there
are zero children walking past out site to get to school’ and that, a short distance from the
Zodiac boundary, the grass verge tapered away to nothing requiring pedestrians to cross the
road anyway. This situation, ironically, had been brought about by the WDC’s own laying of
culverts. 1559 In any event, Scanlen submitted a further design and this time Smith pronounced
it acceptable. 1560
Smith wrote an amended report on the Zodiac application to change the three traffic consent
conditions on 3 July 2014. He explained that a taper on the southern side of Mangakahia
Road would be required since the total number of truck movements in and out of the plant
was ‘double that stated in the application’. Furthermore, the local traffic count in the
application had also been significantly understated. Smith also explained that a satisfactory
means had been found for trucks carrying 25 tonnes to exit the plant without mounting a
central pedestrian island. Given this improvement, and the fact that the school roll was only
12, he supported the removal of the condition requiring the entrance to be manned before and
after school. 1561
Shannon then completed her report and recommendations on the application. She summarised
Smith’s consideration of – and agreement to – amended traffic conditions, and explained the
nature of the proposed landscaping changes. She considered that any adverse effects from the
changed conditions would be less than minor. 1562 The WDC decision granting the Zodiac
application was signed by Shannon on the same date (8 July). It set out the amended traffic
consent conditions and a varied landscaping condition, which stated that the new landscaping
plan (the one supplied on 21 May by Kauri Park Nurseries) would need to be ‘implemented
and completed prior to the commencement of the building works’. An advice note was also
inserted to the effect that plantings alongside the power lines on Mangakahia Road would
have to be maintained so as to not infringe ‘the growth limit zone’ defined in the Electricity
(Hazards from Trees) Regulations 2013. 1563 Paul Thompson was sent a copy of the decision
the following day. 1564

1557

Dean Scanlen to John Smith, 26 June 2014. WDC file 038852-LU vol 3
John Smith to Dean Scanlen, 1 July 2014. WDC file 038852-LU vol 3
1559
Paul Thompson to John Smith, Greg Monteith, and Heather Shannon, 2 July 2014. WDC file 038852-LU
vol 3
1560
Dean Scanlen to John Smith, 2 July 2014; John Smith to Dean Scanlen, 3 July 2014. WDC file 038852-LU
vol 3
1561
‘Land use report for countryside environment’, John Smith, Reporting Engineering Officer, 24 April 2014,
amended 3 July 2014. WDC file 038852-LU vol 3
1562
‘Change of consent conditions – section 127 of the Resource Management Act 1991’, signed by Heather
Shannon, Environmental Planner (Consents) and Kelly Ryan, Team Leader (Consents), 8 July 2014. WDC file
038852-LU vol 3
1563
‘Decision: Change of conditions of consent application – section 127 of the Resource Management Act
1991’, signed by Heather Shannon, Environmental Planner (Consents), 8 July 2014. WDC file 038852-LU vol 3
1564
Kelly Ryan to Paul Thompson, 9 July 2014. WDC file 038852-LU vol 3
1558

365

7.13 Zodiac’s plan to increase the size of its bottling plant
These amendments to Zodiac’s land-use conditions were relatively minor compared to a plan
the company was developing simultaneously. It appears that, by May 2014, Zodiac had
received advice that it would need to dramatically increase the floor space of its proposed
bottling plant to accommodate the production of five-litre water containers for the Chinese
market. The detail of both Zodiac’s application and the WDC’s decision barely include
mention of Porotī Māori, which is a notable fact in its own right. But despite this lack of
Māori participation, this detail is traversed in this chapter because it shows how Zodiac was
able to achieve another key milestone towards its goal of bottling and selling water from the
springs.
In May 2014, then, Thompson approached Simpson Grierson and asked if a greater building
footprint could be achieved by another section 127 application to vary the consent conditions.
McNamara, who replied, thought the answer was yes. That was because the activity would
remain the same (bottling water) and ‘most adverse effects’ – traffic, noise, and lighting –
‘would remain unchanged’. There would be increased stormwater runoff from a larger
building and potentially ‘increased visual effects’, but ‘additional planting and landscaping
beyond existing consent requirements’ could be ‘volunteered’ to mitigate these. Therefore,
while the decision would ultimately be a ‘planning judgement’ for the WDC, ‘in light of
these considerations the proposal to increase the footprint of the bottling plant can properly
be advanced through a section 127 application, and the effects of such a proposal would be
minor’. 1565
On 9 June Thompson met Mark Simpson over the issue, apparently also with district
councillors Phil Halse and Shelley Deeming present. Thompson later portrayed the outcome
of this meeting as having given Zodiac some kind of assurance that any such application
would be supported by the WDC. Thompson presumably then discussed the matter with the
management of Northport, the name for the port at Marsden Point. On 18 June the Northport
chief executive, Jon Moore, wrote to the WDC in support of Zodiac’s project. Moore
anticipated that Zodiac filling around 25 shipping containers per day would justify
‘significant investment in container infrastructure’, which would in turn offer other Northland
businesses the opportunity to import or export through Northport rather than using other New
Zealand ports. He wrote that
Northport strongly believe that new business opportunities such as Zodiac’s bottled water
project should be offered all available support and guidance through the consenting process to
ensure a timely and cost effective business set-up. 1566
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On 25 June Thompson wrote to Simpson himself. He explained that Zodiac wanted to have a
pre-application meeting to discuss its proposal for ‘an enlarged building footprint 7,000m2
overall’ (a nearly 300 per cent increase on the consented size). He suggested that the
Northport letter, of which he had a copy, ‘mirrors our understanding of Council’s willingness
to generally “enable and facilitate” the spring water bottling project proceeding on fast track.
In particular by way of S.127 application processing to be auctioned in an orderly, time
efficient and co-operative manner.’ 1567 Thompson appended several attachments to this letter.
These included a letter from Bangma dated 24 June that was practically identical to that
written by McNamara on 26 May. Its only addition was a paragraph that stated ‘We
understand that for marketing reasons it is imperative that the spring water be bottled at
source, i.e. at the Poroti site. In practice this means enlarging the consented building footprint
at that site.’ 1568 Thompson asked for confirmation from the WDC that increasing the building
footprint could be advanced through a section 127 application, as suggested in the Simpson
Grierson letter. 1569
Thompson’s attached information also set out that, as an upshot of the 9 June meeting,
Zodiac wanted an abbreviated consent processing period, with an independent commissioner
assessing the application as soon as possible ‘on the papers’. Thompson explained that
Zodiac was receiving advice from Bob Hidell of Hidell International of Massachusetts, who
specialised in water bottling. Hidell’s advice had led to Zodiac’s plan now to seek a 4,900 m²
‘production and storage space’, 150 m² of office space, and enclosed truck bays of 2,000 m²
which would minimise noise and assist with ‘existing consent conditions around night time
loading’. 1570 Thompson asked Simpson that the pre-application meeting be held the following
week, ‘ahead of meetings in Auckland and Shanghai early in July’. 1571
On 26 June Thompson wrote to Hartstone and asked him to give Campbell a response as soon
as possible on the issue of whether the increased footprint could be advanced through a
section 127 application. 1572 The following morning Thompson forwarded this email to
Deeming and referred to ‘the in principle agreement in Mark’s office 9th June’. He added that
it was
imperative re fast track consent processing that there is no misunderstanding regarding
translating Council’s policy level support into action. No re-opening of consented activity
covered by existing consent conditions. Processing focus solely on effects under s.127. Hence
our email to Alister below. 1573
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Thompson stressed to Deeming, a member of the WDC’s Planning Committee, that there
needed to be ‘a sensible co-operative approach’ that would ‘save critical time. Without
compromising RMA requirements.’ He numbered his expectations for the sake of clarity:
All RMA S 127 consent issues to be constructively discussed upfront. Noting what Northport
advocates in its letter to Council.
Hurdles and fast track timeframe to be defined upfront – no ‘surprises’ – so that our
consultants can quickly do their jobs.
Then Council staff to pro-actively avoid delays. Aiming to sensibly resolve any differences of
opinion by promptly getting around the table.1574

Thompson asked Deeming to attend the pre-application meeting. Dell told her that this was
not best practice or appropriate. He had discussed the matter with Simpson and reviewed
some of the earlier correspondence and was ‘concerned that Ian will be expecting any
Councillors in attendance to be directing staff to do certain things which is not
appropriate’. 1575
Hartstone replied to Thompson later the same day. He suggested, for a start, that Thompson
use the WDC’s formal pre-lodgement meeting process to organise the meeting. He then said
he had read Bangma’s letter, but had no information about the basis on which it concluded
that the effects of the increased footprint would be minor. He explained that the WDC was
not ‘in a position to form a view on the type of application required unless it has the benefit
of viewing the information that was provided to Simpson Grierson in preparing the opinion’.
If that could not be provided, then a decision could not be made until the application was
‘prepared and lodged’. Hartstone also sounded a warning that it was possible that the WDC
would not agree with Simpson Grierson’s advice:
Without pre-supposing what information you may provide, I will say that my understanding
regarding Section 127 versus a new application requires consideration of whether the effects
of the proposed activity are materially different to what was originally consented. I have seen
limited information suggesting that the building footprint of the plant may be increased from
approximately 1800 square metres in area as consented to approximately 7000 square metres
in area. That is a very large increase in bulk and scale suggesting a material difference, but I
have to presume that Simpson Grierson have accounted for that in providing their advice.1576

On a more positive note for Thompson, Hartstone concluded by acknowledging Zodiac’s
urgency and adding that ‘we can certainly make things happen as they need to’. 1577
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After receiving this message Thompson wrote to councillors Halse and Deeming. He
described his reaction to Hartstone’s response as ‘“red flag” scenario re urgency – there is
quicksand just ahead’. Rather than face the application of the RMA by council officers he
asked for some ‘urgent action’ that reflected the WDC’s ‘clearly stated economic objectives
and policies’. Zodiac had, he explained, a consent to operate a water bottling plant, but the
plant could not operate unless it was economically viable, and the advice of his American
advisor was that more floor space was needed. He put it to the two councillors that
If we cannot get started on a commonsense footing with urgency as agreed 9th June then
‘encouraging, enabling and facilitating policy really would be pretty much empty words. That
is exactly why ZHL obtained legal advice and requested that RMA issues be tabled for preapplication review at policy level!
Suffice to say that I believe that, without prompt action at council policy level to issue a clear
directive (generally as advocated by Northport) our project would be at serious needless
risk. 1578 [Emphasis in original.]

Thompson was effectively asking the WDC to bypass its usual scrutiny in the case of his
application. Deeming forwarded Thompson’s message to Hartstone, Dell, and Simpson,
noting that she was ‘not able to tell him that special exemption is available’. 1579 Dell
remarked to Simpson that ‘Someone needs to talk to Ian.’ 1580 Simpson did so, and said he had
‘reiterated that the RMA must be followed’. 1581
Hartstone then approached Nicki Farrow, an environmental planning consultant at the firm
Andrew Stewart Ltd, to manage the Zodiac application. Hartstone explained to her that the
consent had first been issued in 2001 for a plant of 1,800 m² based on taking up to 1,000 m³
of water. However, the consent ‘has not yet been given effect to, no work has commenced on
site at all, and a number of extensions have been previously granted – the last couple have
been tenuous at best’. Now the applicant was seeking to expand size of the plant dramatically
by way of a section 127 application. Hartstone was ‘sceptical that it can be treated as a
variation to the existing consent – you will see the proposed building footprint has increased
to about 7000 square metres with little other detail provided regarding traffic, etc’. But,
regardless, ‘any application will need to be notified in some manner, and the applicant is
wanting urgency in processing and a hearing, hence forwarding this to you’. 1582
Henry R (Bob) Hidell III wrote to Zodiac on 2 July. This letter provided written evidence of
the advice that Thompson had referred to on 25 June. It was essentially the latest in a long
line of Zodiac ‘offshore advice letters’ in which a professional adviser engaged by Zodiac
provided a letter stating the ‘critical’ importance of Zodiac obtaining an extended consent
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duration or lapse date, a greater volume of water, or – in this case – approval for a much
larger bottling plant. Hidell advised that ‘It is clear that your consented building footprint is
not adequate for what your investor has advised as their required bottled water needs for
export to China.’ The need for storage space and two production lines to cater for different
sizes of packaging meant, in his view, that ‘you will require production space of not less than
5,000m2’. This was the minimum requirement to bottle 1,000 m³ per day. To maximise the
use of space the ceiling height at the bottom of the roof truss would also need to be 8 metres
above the floor. Truck loading would also need to be in an enclosed area comprising two
bays, covering a further 2,000 m², so that there would be no traffic congestion and so that
worker safety would be enhanced. 1583
On 7 July Thompson forwarded Hidell’s letter to Hartstone. He advised that Paul Thompson
and Hidell International were currently in Shanghai. It seems that McNamara was too, for
Thompson told Hartstone that ‘Paddy McNamara will be phoning you re S 127 from
Shanghai’. He added that he had recently been communicating with Simpson, Halse, and
Deeming about the WDC’s ‘clearly stated economic policy objectives’ and that these
discussions ‘at Council policy level have been very encouraging and helpful’. He argued that
Hidell’s letter showed very clearly why the enlarged building footprint was needed, and told
Hartstone that, at the 9 June meeting with Simpson and councillors,
we advised that any significant avoidable loss of time might have serious adverse commercial
consequences. [I]t was accepted that there is good reason to expedite processing of S 127
application to vary the existing land use consent. By fast tracking to achieve continuous
progress without delays. So it is good to have your ‘we can certainly make things happen’
confirmation. 1584

Thompson also forwarded Hidell’s letter to Simpson, claiming that it provided ‘Very clear
reasons for needing enlarged building to bottle already consented daily water quantity.’ At
the same time Thompson impressed upon Simpson what he regarded as the lack of need to
inform Porotī Māori about Zodiac’s latest plans. As he put it,
I would like to get your take on necessity to copy our application to local iwi. They did
oppose at the Hearing in 2000 [sic] but [i]n our view, because they simply could not be
affected by the proposed increase in building footprint, they have no greater interest than the
public at large. Mitigation will be volunteered to double plant along Mangakahia Road to
screen the building. Opposition based on cultural issues in particular water ownership claims.
Quite different to building size. 1585

In the meantime Zodiac continued to accumulate the information it needed for its application.
On 3 July 2014 it was sent a letter by the architectural and engineering form Hawthorn
Geddes, which set out how stormwater and effluent could be successfully disposed of at the
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site. This would involve filter strips, swales, and ‘rain gardens’ for the stormwater, and the
disposal of effluent at a slow rate to a distant corner of the property, well away from the
bores. 1586 A landscape architect, Simon Cocker, provided advice on planting to screen the
larger building. He considered that shelterbelts would adequately screen the plant and that
‘the rural character effects will be no more than minor’. 1587 Scanlen considered that, as long
as his previous designs were maintained, ‘then the proposed building enlargement will not
increase the traffic effects compared with what is already consented’. 1588 Architectural plans
and elevations of the site were also produced by Peter Ferguson Design.
Using all this information, Campbell then prepared an effects assessment of the Zodiac
application. She concluded that the new building
•

Can be designed to accommodate additional stormwater and runoff on site

•

Will sit comfortably in a landscape characterised by shelter belts and large buildings such
as the Poroti Sports Stadium and agricultural and horticultural buildings in the nearby
vicinity

And
•

The traffic it will generate can be adequately absorbed into the adjacent roading
hierarchy 1589

In Campbell’s opinion, the environmental effects of the increased building size were
minor. 1590

7.14 The WDC’s decision on processing under section 88 or 127 of the RMA
Bangma forwarded Campbell’s assessment and the various attached pieces of advice from
consultants to Hartstone on 16 July. This letter, he explained, followed up on Simpson
Grierson’s letter of 26 May and the recent telephone discussions Hartstone had had with
McNamara. Bangma contended that Campbell’s assessment of the effects as ‘minor’ (rather
than ‘materially different’) meant that the application could be processed under section 127.
He asked Hartstone to confirm by 21 July that the WDC agreed with this. If so, Bangma
requested that the WDC engage a consultant on 22 July to process the application, with
Zodiac in turn aiming to lodge its application by around 31 July. 1591
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On 17 July Hartstone forwarded Bangma’s letter and attachments to both Farrow and Julian
Dawson, the WDC’s legal counsel. Hartstone told Dawson that ‘I certainly have some
reservations about it’. He told Farrow that you will see that there is some pressure to deal
with this as a variation to an existing consent rather than a new application’. 1592 Farrow’s
reaction is noteworthy; as others had done previously (for example Venmore’s reference to
‘ongoing “creep” with this consent’ in August 2012), she felt that Zodiac was attempting to
aggrandise its entitlement incrementally, rather than submit an application matching its
ambition at the outset. She told Hartstone
A bit tricky … I feel like they are trying to slip something past us here. It makes me think
they are going to significantly increase production in a year or so and once again claim that
‘effects are not materially different’ to what currently exists within their 7,000m2 building,
and as they have the space why not use it(?).
I see from info on the previous consent that there were a number of parties in opposition, and
obviously the original consent was approved via a Hearing, it would be interesting to see
whether the original objections related to rural amenity and visual effects. The visual effect of
a building this size would seem to be ‘materially different’ at first glance to the effects
assessed in the original proposal, the landscape assessment is quite brief and it seems
questionable that a 127 would be enough of an assessment for this sized increase in gfa [gross
floor area].
I can understand the applicant[’s] … logic regarding the processing via 127 as the main
effects (volume of water and traffic, staff numbers, hours etc) will remain the same, and Im
[sic] sure a case could be made to process it in this way, however the increase in the size of
the building and the resulting impact on visual effects is concerning. Also the involvement of
the opposing parties during the Hearing process needs to be considered, if any of the close
neighbours were involved initially Im [sic] sure they would consider themselves affected by
this increase.
I also wonder if the stormwater effects on Poroti Springs, and adjacent land, would need to be
peer reviewed as the increase in stormwater must be significant when going from 1,856m2 to
7,000m2 and perhaps iwi would have some concern here? This might come back fine but it
could impact the tight timeframe that the applicant has proposed whether its [sic] processed
via 127 or not. 1593

Hartstone told her that ‘Your thoughts echo mine I guess.’ He added that Zodiac had asked
for the independent consultant to be available before the formal lodgement of the application,
and this could involve some meetings and a site visit. He knew that Farrow would be aware
of the bounds of what she could say pre-lodgement, but warned that ‘I am sure they will try
and push things a bit’. He added that ‘They have indicated that they will ask for limited
notification, and wanted confirmation that we would not seek iwi advice, but have given no
confirmation in that respect – we have to satisfy ourselves as to the correct approach, but you
will need to bear that in mind.’ 1594
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On 21 July 2014 Hartstone gave Zodiac and Simpson Grierson his response on section 127.
Unsurprisingly, given his discussions with Farrow, he advised that a section 127 variation
was not considered appropriate:
In short, I do not consider that Council can process the application as detailed under cover of
a letter from Simpson Grierson dated 16th July 2014 by way of a Section 127 application. I
have given due consideration to the points raised in the information provided and accept that
the activity itself (as a water bottling plant) will not change. However, I consider that the
proposal will result in a materially different activity and materially different adverse effects
compared to the existing consent, including from the scale and bulk of built form, because it
is proposed to expand the floor area of the existing consented activity by more than threefold.
The proposal is therefore considered to be well outside the ‘envelope of effects’ created as a
result of the existing consent and is a significant expansion over the existing consent.
While I appreciate that conditions might be offered to mitigate potential effects associated
with the increased scale and bulk, the activity is nevertheless materially different and
represents a significant increase in scale.
On that basis, a new application for the activity, including increased floor area and any other
changes proposed, will need to be lodged with Council. 1595

Thompson responded to Hartstone and Simpson (copying in Dell, Halse, and Deeming) the
following day. Thompson said he stood by Simpson Grierson’s legal advice about section
127. Secondly, he essentially asked again for what Deeming had described three weeks
earlier as ‘special exemption’:
On 9th June we advised Council in confidence why any significant delay to our spring water
project could have very serious consequences. We reiterate that ZHL has to deal with offshore
market and investor requirements, also many other practical matters. A new application (non
complying) starting from scratch could take at least 6 months to get to a Hearing, maybe
much longer to finality. Suffice to repeat here that for ZHL time is of the essence. Speaking
plainly but figuratively about a new application we are unable to drink from what could in
reality be a poisoned chalice. 1596

Thompson said that Zodiac would now look at whether a smaller increase in building
footprint would be feasible, and – after ‘further legal and planning advice’ – would ‘shortly
put some litmus test questions to Council’.1597 Hartstone replied politely the same day that he
understood ‘the concerns and issues’. However, he explained to Thompson that ‘this is as
much a planning issue as a legal issue’, and ‘legal opinions address the legal tests required to
be considered, not necessarily the application of those tests’. 1598
Bangma sent Hartstone a letter on 23 July. He pointed out that Hartstone had both agreed that
the activity would ‘not change’, but had then said that the activity would be ‘materially
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different’. His main point, though, was to disagree with Hartstone that the change in building
size meant a section 127 application was inappropriate. He argued that the Body Corporate
case showed that it was an increase in adverse effects, rather than a change in scale, that
made it more appropriate to treat an activity as new. In any event, wrote Bangma, Zodiac
wanted its application processed as quickly as possible and wanted to ‘avoid full public
notification’. He set out reasons why limited notification would suffice, including the limited
effects as assessed by Zodiac’s specialist consultants, as well as the fact that Porotī School
supported the proposal and had signed an affected party approval form. Thus, said Bangma,
‘any effects on the School must be excluded from consideration’. 1599
Hartstone replied on 25 July to say his considered response would follow in due course.
However, he told Bangma that ‘it would be very unusual for council to commit to a process
regarding notification (particularly limited notification) before it receives the formal
application’. 1600
Thompson continued at this point to lobby district councillors about what he saw as the
implications of the WDC’s stated commitment to foster business activity. Later that same day
(25 July) he suggested to Deeming that Hartstone was missing the point, which was that ‘One
size does not fit all’, and that the WDC should have regard to its policy to encourage new
businesses. 1601 Deeming forwarded this to Halse, observing that
Ian clearly believes the law can be overridden by council. Obviously it can’t. Can you get
through to him that he needs to file an application rather than argue and then we have
something to work with and fast track as far as poss [sic]. His solicitor’s request that it be
processed as limited notification may be possible but first we have to have something to
process. I am happy to do whatever I can to hasten the process but we won’t help if we leave
avenues open for challenge, particularly from an iwi perspective with what they consider to
be their water. 1602

This revealed that Deeming did want to help Zodiac achieve its objectives and overcome any
opposition from Porotī Māori, but was becoming frustrated by Thompson’s approach. She
forwarded her message to Halse on to Hartstone and Dell and remarked
Is Ian listening at all? He seems to believe I have the ability to overrule both you and the law.
Appreciate you keeping me informed. I have also spoken with Jon Moore along these lines
suggesting he also encourage Ian to attend to the application so we have something to fast
track or we’ll go nowhere. 1603
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On 27 July Thompson wrote again to Deeming and possibly other councillors (his message
was entitled ‘Dear Councillor’). He asked if there was tension between the WDC’s LTP
policy and its RMA consent processing obligations, and sought clarity on how an applicant
such as himself could gain clarity from the WDC on its view ‘on particular matters under the
RMA’ without the applicant ‘incurring time and cost preparing a … full application’. He
added that he was not suggesting that the WDC ‘should compromise its RMA regulatory
function’, but he felt that it should nevertheless ‘consider providing some timely practical
assistance for prospective new businesses pursuant to its LTP policies’. 1604
Deeming also forwarded this message to Hartstone and Dell, telling them that Thompson
‘apparently is under the impression that discretion is available for his project in particular
because it is more important than others’. 1605 The following day Thompson rang her again.
She reported to Dell that Thompson
spent some time talking about the relevance of LTP statements to resource consents and his in
particular. I said I would assist staff to fast track his application when it comes to hand but
LTP doesn’t overrule the law or RMA requirements. I said (again!) that notification
requirements can only be determined on the facts of an application and we would do him no
favours by leaving avenues for challenge open.
He didn’t tell me anything new to previous pleas for fast track but still insists that people have
told him that a new application will only cause delay and WDC should be able to grant
consent under S 127. I suggest that if you are talking to Phil [Halse] this afternoon it might be
helpful to explain to him the necessary process.1606

It seems from this that Halse may have been encouraging Thompson’s insistence.
On 28 July Hartstone provided Bangma with his considered response to the latter’s 23 July
letter. Hartstone clarified that the WDC position was that ‘the original consent was for a
water bottling plant – what is now being presented is still a water bottling plant, but is
considered to be a materially different one with materially different effects’. He could not
give Bangma any assurances about limited notification, and sought some clarification from
Bangma himself, noting that the number of stated vehicle movements in and out of the plant
each day had ranged from 40 to 80. He also sought confirmation that the full Zodiac water
entitlement of up to 2,500 m³ per day was ‘not going to be used as part of this proposal’. 1607
On 29 July Paul Thompson wrote to Dell, apparently in order to clarify Hartstone’s question
about the proportion of Zodiac’s water entitlement to be used. He explained that the higher
volume available to Zodiac had come about because ‘irrigation requirements are highly
seasonal’ and the MWCL therefore ‘essentially conceded a water entitlement, which in

1604

Ian Thompson to Shelley Deeming, 27 July 2014. WDC file 038852-LU vol 3
Shelley Deeming to Paul Dell and Alister Hartstone, 27 July 2014. WDC file 038852-LU vol 3
1606
Shelley Deeming to Paul Dell, 28 July 2014. WDC file 038852-LU vol 3
1607
Alister Hartstone to Warren Bangma, 25 July 2014. WDC file 038852-LU vol 3
1605

375

practice would be in excess of its typical off-season irrigation requirements’. He explained
that
Zodiac recognises that if at some future date it wished to produce more than 1,000m3 of
bottled product per day then that would require a further resource consent application.
Having already stated this clearly on a number of occasions to date we trust that this letter
now leaves no doubt in Council’s mind that the proposed increase in building footprint is that
which is required to produce up to 1,000 m3 per day. 1608

Paul Thompson’s explanation here requires some comment. It will be recalled that, when he
applied in May 2012 for up to 3,500 m³ per day from the bores, he had attached several
‘offshore advice letters’, including one from a New Zealand Trade and Enterprise official in
Beijing. This had supported ‘the assessment of market requirements that a volume of
2,000m3 daily provides a necessary minimum for entry into the China market and indeed
over the medium term, this volume may need to be further increased’. 1609 Another had
suggested that 3,000 m³ was the daily minimum for the Indonesian market, while a third letter
had stated that 2,000 m³ per day was needed for Japan. 1610 Now, in 2015, the enlarged
building footprint – in theory so critical for exporting to China – was only intended to
produce up to 1,000 m³ per day, and Paul Thompson appeared to admit that Zodiac’s
additional take was not critical to its export success at all but rather taken up opportunistically
by Zodiac for some possible future use.
At this point Ian Thompson went overseas for six weeks, 1611 leaving Paul Thompson to
finalise the application. He advised Dell on 5 August that Brett Hood of the firm Reyburn &
Bryant had taken over the task of preparing the application from Campbell. He also told Dell
that Zodiac had taken advice on whether it could operate with a smaller building footprint,
and this appeared to be the case. Now, instead of two production lines creating two different
types of bottled water products, the plant would have just one. 1612 Paul Thompson and Hood
met with Dell on 6 August, and a week later Paul Thompson wrote Dell a summary letter.
According to this, Dell both provided ‘constructive suggestions’ on how Zodiac could
fashion a new application and committed ‘to expedite processing in order to recognise our
desire to commence construction in early 2015’. 1613
Paul Thompson advised Dell that the new application would be submitted the following
week. In advance of this, he asked what the ‘tipping point’ was that meant an application
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would be processed as a new application (under section 88) rather than a variation (under
section 127). Was it a doubling of the building footprint, for example? He ‘took some
comfort’, in any event, from Dell’s comments that an extension of the building southwards
(away from the road to the back of the Zodiac property) would have ‘fewer identifiable visual
effects given the lack of residential properties in that general vicinity, coupled with the
support of Poroti School to date for a EBF [enlarged building footprint] of up to 7,000m2’.
The school was, he put it, ‘the primary consideration in terms of visual effects in that
instance’. 1614
As an afterthought, after sending this letter late at night, Paul Thompson wrote again to Dell
and Hartstone to express his concern about the consequences of any notification to (and
ensuing objection from) local Māori. He explained that
Zodiac has had recent experience of significant and costly project delays as result of appeals
lodged by local iwi, in respect of our NRC water take consent at Poroti, now resolved. These
delays and the environment court mediation that followed (notably without their direct
participation), spanning an almost 2 year period. In [sic] large part related to the central issue
of water ownership and the Whatitiri Maori Reserves Trust’s treaty claim in respect of Poroti
Springs. 1615

He attached Bowden’s submissions from the time of Planet Blue’s original application, which
argued that the cultural issues had been addressed in 2000 before the NRC. Thompson added
that these issues had again been ‘the subject of significant consideration in the June 2011
renewals and subsequent appeals now resolved’ (although this ‘resolution’ had of course not
included any mention of the cultural issues of concern to van Voorthuysen in October 2012,
as noted above). Bowden had also submitted that the taking of water was irrelevant to a
hearing about the land-use consent application, and ‘The subject land is not a site of special
significance to Maori and has been alienated for over 60 years’. Thompson added ‘now in
2014 over 70 years’. 1616
Thompson also claimed that Nathan, who had been an applicant for the land-use consent in
2001, was now ‘Lead Researcher for Whatitiri Maori Reserves Trust treaty claim’. The
implication of this was that Nathan, for one, could not argue otherwise now (it is not clear
whether Nathan remained involved with the trustees at this point, however). For good
measure, Thompson added that the Porotī Community Trust had distributed over $21,000
over the previous five years to the community, including on programmes ‘positively
impacting on local Maori’. Thompson made this point in order to show how Bowden’s
statement in 2001 that Porotī Māori would benefit from the project had come to pass. 1617 He
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did not explain, however, the exact mitigating effects of the fund on any adverse effects on
Māori cultural values arising from the Zodiac operation.
Dell sent Paul Thompson two separate replies in the morning. First, he explained that there
was ‘no specific “tipping point” for assessing an application’. 1618 Secondly, he advised that
‘the consideration of the expanded processing facility is not about the taking of the water and
will focus on the effects of the activity as required under the District Plan’. 1619 Given the
context of Thompson’s email, the latter response appeared to confirm that the WDC was not
intending to notify the trustees about Zodiac’s application. Hood and Hartstone discussed the
Zodiac application further on 15 August. Hood presented a revised floor plan showing a
building footprint of 3,400 m², with the additional space being located to the rear of the
existing design. Hartstone agreed that the application would be processed under section 127,
but asked for a further legal advice letter from Simpson Grierson as well as reports on traffic
movements, landscaping, and noise. 1620

7.15 The Zodiac application
Hood submitted the application in behalf of Zodiac on 28 August. In it he set out that the
change sought was an extension of the building footprint from 1,856 m² to 3,650 m², and an
increase in the building height from 7 to 10 metres. The rationale, he explained, was that the
original plant design had been intended to produce standard ‘small pack’ bottles, but Zodiac’s
market requirements were now for the production of larger 4- or 10-litre (or even larger)
containers. Bigger packaging meant that more space was needed, particularly for storage but
also for filled containers before their removal to the port. The empty packaging could be
stored at the port, but having it at the plant was regarded as more efficient. As a further
variation to the existing consent, Hood requested that the requirement for a perimeter security
fence be deleted, as this would detract from the rural character of the neighbourhood. He also
ran through the issues of visual effects, landscaping, noise, stormwater, rural character,
effluent, and traffic. He concluded by requesting that the application be non-notified, since
the effects were – as assessed by expert consultants – no more than minor. 1621
Hood’s report had 16 appendices. They included a letter of 27 August from Scanlen
(appendix 13), who concluded that the doubling of the plant’s size would not change the
predicted traffic effects. He remarked that there were ‘no school children who walk past the
site and the number of other pedestrians is likely to be extremely small – quite possibly
nil’. 1622 The emphasis of his expert advice contrasted quite markedly with his corresponding
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assessment in 2001, when he had written that ‘With the number of side roads to the east of
the site within easy walking distance of the school, it is likely that pedestrians (especially
school pupils) will walk past the site on a regular basis.’ He had also believed that the
school’s presence was ‘likely to create some cycling demand’. 1623 If the current low school
roll meant that Scanlen was justified in his 2014 assessment of the number of passing
schoolchildren (for the time being at least), this does not remove the apparent inconsistency
in his appraisal of the likely number of other pedestrians.
Appendix 16 was the school’s letter of support, which was signed by the principal, Pauline
Johnson. She remarked that, subject to the additional planting Zodiac was proposing, there
were ‘no other effects for the school to consider’. The school, she said, ‘supports Zodiac
Holdings and the bottled water project at Poroti and give our written consent to the proposed
increase in building footprint being sought by the applicant’. 1624 This, again, stood in some
contrast with the school’s comparatively elevated level of concern in 2001, although since the
issue was the increased building footprint rather than any increase in traffic the school had
limited grounds to object in any event. Nevertheless, the school had, earlier in the year, given
Zodiac its approval to remove conditions designed to safeguard pedestrians crossing the plant
entrance. Its reasoning was the lack of children walking or cycling along the road. At no time
does it seem to have raised the possibility that its roll could return to previous levels or that a
certain increase in its roll might trigger a re-evaluation of the traffic management conditions
in Zodiac’s consent. It may be noteworthy that its position in 2014 was reached by the
principal and school commissioner, as the board of trustees had been dissolved by the
Ministry of Education in August 2013. 1625
Appendix 10 was an assessment of stormwater and effluent management by James Blackburn
of Hawthorn Geddes. This was nearly identical to that provided by Hawthorn Geddes in early
July and referenced above. 1626 Appendix 11 was a letter from Golder Associates about the
plant’s noise effects. This did not refer to the existing consent conditions around noise (such
as the acoustic shutters and noise barrier around the vehicle area), although one of the
signatories to the Golder Associates letter – John Cawley – had provided the acoustic
engineering report to Planet Blue in 2001. Overall, the Golder Associates’ conclusion was
that ‘the proposed activities can comply with the District Plan noise limits at the notional
boundaries of all surrounding receivers at all times’. 1627
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Appendix 12 was a letter from Bangma containing the requested legal advice. He reiterated
that, while the footprint would be bigger, the ‘envelope of effects’ (as per the Body Corporate
case) would be the same. Moreover, he added, the wording of Body Corporate showed that,
even where the activity would be materially different, the consent authority had a discretion
whether to process an application under section 88 or 127 (the court had stated that ‘Where
there was a fundamentally different activity or one having materially different adverse effects
a consent authority may decide the better course of action is to treat the application as a new
application’). Simpson Grierson thus remained ‘of the view that it is open for the Council to
process this application under section 127 of the RMA, and that it would be appropriate to do
so, given the effects of the amended proposal’. 1628
Appendix 7 was a landscape assessment and report by Simon Cocker (a much expanded
version of his advice to Zodiac of 11 July mentioned above). He considered that the overall
increase in building size would have less than minor effects on the rural character of Porotī,
although for the sake of preserving that character he proposed deletion of the consent
condition requiring a perimeter security fence. He noted the buildings of the same scale and
shape (such as glasshouses, packhouses, and the Mangakahia Sports Complex) already
existed comfortably within the rural environment, with their presence mostly being screened
by the abundant local shelterbelts. He felt that the proposed planting programme would entail
small effects on outlook for neighbouring properties, but these would reduce to nil within
three years. 1629
One other attachment to Hood’s application requires mention. This was appendix 6, a further
letter from Bob Hidell, dated 8 August. It will be recalled that Hidell had written to Zodiac on
2 July and advised that it was ‘clear that your consented building footprint is not adequate for
what your investor has advised as their required bottled water needs for export to China.’ He
considered that ‘In order to process a volume of up to 1,000m3 of spring water per day and
taking into account the necessity for at least two separate production lines to adequately
provide production and related storage spaces for the pack sizes cited above, you will require
production space of not less than 5,000m2.’1630 Hidell’s wording appeared to imply that
5,000 m² was the minimum to process 1,000 m³ of water per day, with the two production
lines and storage space portrayed as additional factors.
Hidell’s (5-page) 8 August letter was practically identical. Among the few changes was the
reference to the investor’s ‘required bottled water needs for export to China’ now only
referring to the larger containers ‘for the home and office markets’. The supposed
‘requirement’ for the production of ‘convenience sized’ water bottles no longer existed. In his
2 July letter Hidell had also stated that, since the consent required loading and unloading at
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night to be performed inside the building, 2,000 m² of enclosed inwards and outwards truck
loading bays would be required. This essential component was now also abandoned, and in
fact the Golder Associates letter had noted that the applicant would not be undertaking any
loading or unloading at night. Hidell’s ‘professional recommendation’ was that ‘the volume
of production of up to 1,000m3 per day over two shifts (16 hours) requires 3600m2 of total
plant area including necessary office and administrative spaces’. 1631
In other words, Hidell slightly amended and re-dated his advice to match Zodiac’s new need
for a smaller increase in building footprint than was originally requested. It is impossible to
know exactly what Zodiac’s market requirements really were; presumably they were not as
extensive as expressed in Hidell’s 2 July letter. There was, in any event, no independent
assessment by the WDC of them or of the size of plant required to meet them. The ‘offshore
advice letters’ about Zodiac’s ‘critical needs’ were essentially taken at face value, as they had
been in the past about water volume and consent duration. There is no particular grounds to
believe that these advice letters had been wrong, but they were not all written by truly
‘independent’ advisors, and the tweaks to Hidell’s advice about Zodiac’s essential
requirements tends to cast some doubt on their objectivity.
Zodiac’s initial wish for a 7,000 m² building footprint also enabled it make what appeared to
be a large concession by reducing its requested increase so significantly. This tended to
overshadow the fact that the 3,650 m² building still represented a doubling of the building
floor size approved in 2001. This was perhaps similar to it changing its initial application for
a take of up to 3,500 m³ per day in May 2012 to an application for up to 2,500 m³ per day in
July 2012 (see chapter 6).
Hood concluded the application on behalf of Zodiac by stressing that the increased plant size
would be valuable for the region. While it would not lead to any greater output in water
volume, it would ‘make the operation more capable of meeting the production efficiencies
and resulting price competitiveness expected in a modern day export based facility of this
type’. He requested that the application be processed on a non-notified basis. 1632

7.16 The WDC decision on the application
Before the WDC decision was reached, Cocker’s landscape architecture assessment was peerreviewed by fellow landscape architect Mike Farrow (no relation to Nicki Farrow, it would
seem). Mike Farrow’s proposed amendments were relatively minor, although he did suggest
that the number of staff be conditioned to match the number of available carparking spaces.
This would ensure that, ‘if production increases at a later date and therefore staffing numbers
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and vehicle movements increase as a result we don’t see an over flow of cars onto the
roadside or nearer the school which could impact on child safety’. Hood responded that
Zodiac preferred a general condition that additional carparking spaces be created to
accommodate extra staff, rather than needing to make a section 127 application for a consent
variation each time an extra staff member was hired. 1633 The notable aspect of this exchange
is that is showed that the potential future expansion of plant operations remained very much a
live prospect.
Mike Farrow also felt that the consent should carry an advice note that ‘any stormwater
effects will be considered as part of the building consent application (as we don’t know when
this will be and could be years away)’. Hood noted that this was ‘acceptable to the
applicant’. 1634 The reference to a building consent application being years away perhaps
shows that Mike Farrow did not appreciate the limited time Zodiac had to give effect to its
land-use consent. On 17 September Hood wrote again to Nicki Farrow, submitting proposed
consent conditions around the perimeter post and batten fence, the final landscaping plan, and
parking requirements. Hood’s suggested wording on parking sought to give Zodiac the
flexibility to employ additional staff without exceeding the agreed ‘envelope of effects’ in
terms of traffic movements. 1635
Nicki Farrow signed and dated her report and the WDC’s decision on 18 September 2014.
Both were countersigned by Kelly Ryan, the Team Leader (Consents) a week later. In her
report, Farrow stated that the activity to be undertaken on the site was not fundamentally
different, and the only additional effects would be of a visual nature. She therefore considered
that it was appropriate to treat the application as one made under section 127. The
professional opinions of Cocker and Mike Farrow, as well as her own site visit, convinced
her that the visual effects would be less than minor. Accordingly she considered that ‘the
application can proceed on a non-notified basis’. 1636
Farrow noted the proposal for an advisory note on the consent for a review of the stormwater
disposal when the building consent application was being processed, but did not mention
effluent disposal. She recommended that a condition be inserted into the consent restricting
the number of staff so that any increase in carparking demand could be ‘appropriately
assessed’. She also agreed with the proposal for an amendment to the condition requiring a
perimeter security fence to instead refer to a ‘7 wire post and batten fence’. Since Janet
Simperingham had been a 2001 submitter in favour of the security fence, she was consulted
about this proposed change, but had no problems with it. Farrow added that no other
submitters from 2001 had been contacted, because their concerns had involved only child
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safety or the impact on rural amenity value of allowing an industrial activity. None, she said,
related to visual effects. 1637
Farrow concluded that the application was consistent with all planning rules. With respect to
part II of the RMA, she did not believe that any matters of national importance were raised by
it, although she considered the presence of Porotī Springs was ‘relevant’. However, she stated
that ‘The Stormwater treatment plan and the existing consents from Northland Regional
Council for groundwater take have effectively assessed any potential effect on the springs as
being less than minor.’ She did not consider that section 8 of the RMA was relevant, since
the proposal does not relate to the principles of the Treaty of Waitangi. Although the
proposed activity is to extract and bottle water from the Poroti Springs, the issues relevant to
this application include only those matters that relate directly to the change in conditions. No
consideration can be given to those activities and effects assessed under the Northland
Regional Council consents approving the groundwater take. 1638

The decision granting the application was released by the WDC to Hood on 25
September. 1639 It made several changes to the consent conditions. Condition one was
amended to state that the plant would need to conform to the drawings prepared by Peter
Ferguson Design in August 2014. Condition 6, concerning the security fence, was amended
to require a post and batten fence. Condition 13, concerning the landscape plan (most recently
modified in July), was also updated to reflect Cocker’s latest design. It stated that, ‘Prior to
the commencement of building works, a final planting plan shall be prepared by a qualified
landscape architect and submitted to the Council for the approval of the Resource Consent
Manager or their delegated representative.’ A new condition 14 was inserted concerning the
employment of additional staff and the provision of parking spaces (including the need to
ensure the consented traffic movements were not exceeded). The new advice note about the
review of the stormwater plan when the building consent application was lodged was also
inserted. 1640

7.17 Zodiac’s application for consent to carry out earthworks
On 6 March 2015 Hood signed an application form for a resource consent from the NRC to
undertake earthworks exceeding 5,000 m³ at the Zodiac site. 1641 In his attached planning
report Hood explained that the application was in support of the land-use consent issued by
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the WDC, with the intention to create ‘a level building platform and access’. Given ‘the
sensitivity of the downstream receiving environment (Poroti Springs) and the significance to
local iwi’, a full sedimentation pond was planned to prevent the flow of sediment from the
site. This, he said, was ‘a higher standard of sediment control than technically required’.
Since his assessment was that the effects of the earthworks would be less than minor, Hood
requested that the application be processed on a non-notified basis. 1642
The NRC contacted those on its iwi list for comment, including the trustees and
Maungarongo Marae. 1643 Ruka responded that the trustees opposed the application, 1644 and
attached a letter setting out the trustees’ concerns. He noted that the sediment pond was
planned to be temporary only, and any run-off from the water bottling site would eventually
find its way into the culvert pipe running under the road and would ‘flow to meet the main
out-let of the springs less than eighty metres away’. He was also concerned that the proposed
exit pipe from the pond would be too small and would overflow. In this regard he also
disputed the suggestion that the Zodiac property was unlikely to flood, noting the natural
swale that followed the course of the underground waterway running parallel to Zodiac’s
western boundary and which had been known in the past to carry ‘big water’. Ruka said the
trustees found it ‘disrespectful and upsetting’ that the NRC did not consider them an ‘affected
party’ given their history of concern over the springs, and reiterated their opposition to the
bottling plant. He argued that the applicant had ignored the use of the springs for drinking,
healing, and food gathering, and asked that stormwater from the plant be piped along
Mangakahia Road and down Waimea Lane, exiting below the WDC’s Cutforth’s intake. 1645
Ruka attached the trustees’ recently completed ‘Whatitiri Resources Management Plan’, a
comprehensive 34-page document described in its introduction as a ‘centralized strategy’ for
dealing with Whatitiri environmental issues. The plan was clearly intended to function as an
iwi resource management plan referred to in sections 66 and 74 of the RMA (see chapter 1).
Section 74(2A), for example, states that
A territorial authority, when preparing or changing a district plan, must take into account any
relevant planning document recognised by an iwi authority and lodged with the territorial
authority, to the extent that its content has a bearing on the resource management issues of the
district.

NRC Land Management Consents Officer Geoff Heaps’ reply to Ruka was comparatively
brief. He noted that the construction of the water bottling plant itself was a separate issue
from the current consent, and added that it was ‘unlikely that earthwork activities on this site
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will cause any adverse effects on Poroti Springs’. 1646 Ruka told Heaps that this response was
inadequate. Ruka requested a face-to-face discussion with the NRC concerning the matter. He
explained that the trustees were already having problems with the discharge of stormwater
into the springs reserve from the same drain that Zodiac wished to dispose of the plant’s
stormwater into. He also asked if the seven Māori residents or landowners whose properties
were closest to the springs – and who took food from the springs such as tuna, watercress,
and kewai (freshwater crayfish) – had been notified about the application. 1647
The stormwater issue had been of concern to Porotī Māori for some time. In December 2013
Joseph Rapana told the stage 2 Te Paparahi o Te Raki Tribunal that, several years before, the
WDC and Transit New Zealand had installed new drains alongside the springs reserve. These
works ‘caused copious amounts of polluted water to run into the Waipao bringing along with
it plastic, glass, metal, rubber objects and rubbish’. This was exacerbated by a culvert
crossing the road from the southern side and bringing stormwater from that side of the road as
well. Lime from road works up the hill sometimes flowed down and entered the springs,
‘killing the watercress and leaving a white powdered substance on the rocks’. Rapana said
that his family still drank water from the springs, but tended to avoid doing so after heavy
rain. 1648
It is possible that material relevant to the springs is held on WDC roading files, but none were
reviewed in the course of this research. By the time the author became aware of the issue of
the road drains, the research phase of the commission had concluded. However, it is known
that, in December 2014, John Smith’s civil engineering firm were commissioned by the
WDC to suggest methods of dealing with the problem. The ensuing report, written by Steve
Gwilliam, noted that, during the past ‘extremely wet winter … a small area of the springs site
has been infiltrated with road side gravel and litter’, with water flowing in heavy rain ‘from
land adjacent to the school across Mangakahia Road into the springs land’. He considered
there were two options for relieving the problem. Either the ‘existing stormwater layout’
could be improved, for example by strengthening the road shoulders alongside the springs
site’ or a pond could be constructed on private land on the northern side of the road to collect
gravel and litter. The second option would be more effective but it would require ‘the
cooperation of private land owner/s and care is needed during construction’. 1649
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Despite Ruka’s protestations, Heaps recommended on 12 March that the application be nonnotified, and this was approved by Allan Richards. 1650 The NRC did put the trustees’ concern
about stormwater to the applicant, however. On 1 April Stacey Gibson of Hawthorn Geddes
told Heaps that the design of the stormwater disposal would ensure that flow rates to the
culvert remained unchanged. If a blockage occurred or if flows were beyond the pipe’s
capacity, ‘the local topography of the site would contain the flows within the boundaries,
discharging to the roadside drain as they currently do’. If deemed necessary, she added that a
bund could be constructed to ensure water remained within the Zodiac property. 1651 The
trustees met Heaps in early April. According to an email Ruka sent Heaps after this meeting,
Heaps had been unaware that the WDC had granted consent to Zodiac for a much larger plant
footprint the previous year, and had also been unaware of Gwilliam’s report on the
stormwater problems. 1652 If nothing else, this suggests that the WDC and NRC did not always
effectively share information.
For his part, Paul Thompson told Heaps that Zodiac did not want any permanent pooling of
water on its property. 1653 Heaps replied that he largely agreed with Gibson’s comments, and
felt that there would be no problem meeting stormwater standards when the building consent
application was considered. He added that he had recently met with ten ‘iwi representatives’,
and they had raised the use of one of their number as a ‘cultural monitor’ during the
earthworks. He asked Thompson for his views on this suggestion, noting that the NRC was
likely to at least impose a condition requiring work to cease and Heritage New Zealand to be
contacted if archaeological sites or human remains were uncovered. 1654 Thompson saw ‘no
reason’ for a cultural monitor, and noted that Bowden had submitted on behalf of Nathan in
2001 that the site was ‘not of special significance to Maori’. He added that Bowden and
Nathan were ‘now representing the WMRT [Whatitiri Māori Reserves Trust] trustees in their
treaty claim for ownership of the water at Poroti’. 1655 Again, however, it is not clear if
Thompson’s information in that regard was entirely up to date.
On 9 April 2015 Heaps sent Paul Thompson and Hood ‘the draft conditions of consent for
your perusal’. 1656 These evidently included a provision for Zodiac to contact Hona Edwards if
the earthworks uncovered anything of significance to Māori. Thompson objected to this,
arguing that notifying Heritage New Zealand should be sufficient. He told Heaps and Emma
Miller of Reyburn & Bryant that
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I am concerned that the local iwi will seek to frustrate and elongate any process at great cost
to Zodiac should this issue arise and clearly Mr Edwards as a matter of course can be
contacted by Heritage NZ as part of the process. I don’t want to find ourselves in a situation
where we are then required or pressured by local iwi to employ Mr Edwards to sit on our site
for the remainder of the duration of any works. 1657

However, Heaps quickly managed to convince Paul Thompson that naming Hona Edwards as
a contact person was a reasonable compromise, since local Māori had asked for an iwi
monitor to be on site throughout the works. He added that this was ‘often done for similar
consents’ and would ‘provide some status to local iwi’. 1658
Richards signed the decision approving the Zodiac application on 13 April. This noted that
only one response was received from the circulation of the application to local iwi. This, from
Ruka, had raised no concerns ‘about the site being of particular cultural and spiritual
significance’, but had rather been concerned with ‘future use of the site’. The sediment
controls meant that any adverse effect on Porotī Springs was ‘unlikely’. Richards added that
there were ‘no recognised iwi management plans relevant to the location of these activities’
Ruka had submitted a copy of the Whatitiri Resource Management Plan, but ‘this plan has yet
to be formally lodged with the Council and it is unknown whether this plan has been
endorsed by an iwi authority’. 1659 Zodiac were informed of the decision the same day. 1660
It seems that news of the NRC’s impending approval of the earthworks application emerged
at around the same time that Porotī Māori realised, belatedly, that Zodiac had been granted
consent by the WDC to construct a bottling plant double the size of the design consented in
2001. These two non-notified decisions provoked considerable anger among the tāngata
whenua. On 6 April Ruka told Radio New Zealand that ‘This Zodiac saga is an orchestrated
collaboration of deceit.’ The non-notification of the planned works was, he said, a case of
racism to the Maori landowners’. 1661 A few days later Carter said, with respect to having only
recently learnt of the increase of the bottling plant’s size, ‘It’s hard not to be angry in these
situations, but I was very angry.’ Munro added that he had heard the kinds of environmental
assurances about the springs before, but was not confident they would be kept. He suggested
that the WDC could not even stop its own culvert from polluting the springs, and called the
treatment by both councils of the trustees an ‘insult’. 1662
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Image 33: Meryl Carter in May 2015 1663

Such was the feeling among the Māori community that the trustees sensed that trouble was
brewing that they could not control. On 30 April Munro warned that the plant’s security
could not be guaranteed. 1664 He explained that there had been ‘growing calls for protest and
occupation’, and as a rangatira of the Porotī hapū he could ‘only do so much’ to contain the
ill-feeling. 1665 Sure enough, that very night Zodiac’s buildings at the former WDC bores site
were daubed in anti-Pākehā and anti-Chinese graffiti, along with other obscenities. 1666

Image 34: Obscentities spraypainted on Zodiac buildings and signs at the bores site, 1 May 2015 1667
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In June 2015 a protest banner was erected on Māori-owned land adjacent to the springs
reserve. Carter said that the trustees had not put the sign up but the local hapū were entitled
to express their frustration in such a manner. 1668

Image 35: Protest sign adjacent to the springs reserve, July 2015

7.18 The ‘pilot’ project
To fulfil the requirements of condition 13 of Zodiac’s consent to build its bottling plant, in
June 2015 Hood submitted Cocker’s final planting plan to Hartstone. 1669 Hartstone responded
that he was ‘generally happy with what is proposed’, but he wanted confirmation that the
planting plan will not conflict with any works approved under the Certificate of Compliance
recently granted for the pilot plant next door or the underlying subdivision to realign the
boundaries’. 1670 This is the only indication of any ‘pilot’ project in the files of either the
WDC or NRC made available to the author during research in Whāngārei in July and
September 2015. The detail of this ‘pilot’ project and how it came about is therefore an
unavoidable omission from this report.
Some information about the pilot can be gleaned from other sources, however. On 14 July
2015 the Northern Advocate reported that
Auckland-based company Zodiac Holdings has had confirmation from Whangarei District
Council that it can build a trial bottling operation at a vacant lot they own at Mangakahia Rd –
across the road from the Whatitiri Maori Reserve Trust-owned Poroti Springs and their
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surrounding land. The application did not require the public to be notified, angering the three
local hapu the trust represents: Te Uriroroi, Te Parawhau and Te Mahurehure.
The pilot would involve the bottling of 100 cubic metres of water per day, drawn from bores
into the natural underground networks that feed Poroti Springs.
Hapu spokesman Millan Ruka was not aware of the pilot plant plan when contacted by the
Advocate, though knew of the company's eventual plans for a 3650sq m full-scale operation
at the site which was granted non-notified consent earlier. The August 2014 consent gave
Zodiac Holdings the right to construct a plant twice the size of the one a different company
had applied to build in 2001. 1671

Hartstone explained to the Advocate that the pilot plant required only a certificate of
compliance as it involved a permitted activity under the district plan. As such it required no
resource consent and the issue of notification did not even need to be considered. Paul
Thompson said that the pilot would ‘test the market and was expected to be small scale, with
up to three staff’. 1672

Image 36: Porotī hapū members pose in front of the protest sign in July 2015. From left to right are
Delwyn Brown, Kahznae Cooper-Brown, Moses Cooper, Millan Ruka, Hona Edwards, Mahara Munro,
Kotetai Edwards and Erana Munro 1673

While it must be a matter of speculation, it seems likely that the pilot project is intended to
‘give effect’ to Zodiac’s land-use consent before the looming lapse date of April 2016. It will
be recalled that Hartstone had told Ian Thompson in October 2013 that a smaller operation
than the full plant could give effect to the consent if condition 1 were varied, although this
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might then require a further consent if the operation was to be expanded into the future. 1674 It
is not known whether Zodiac has made or is thinking of making any application to vary
condition 1 of its land-use consent, and nor is it known whether the WDC considers that the
pilot project will suffice in this regard. This uncertainty rather emphasises that what Ruka
called the ‘Zodiac saga’ is far from over.

7.19 The Waipao catchment rehabilitation project
Before concluding the chapter it is worth reviewing what the rehabilitation project has
achieved. As noted in chapter 6, in late 2009 the WDC had sought a reduction in the
rehabilitation plan levy, but in May 2011 Venmore told van Voorthuysen that the WDC now
believed the levy should continue, given the positive outcomes of the rehabilitation work.
These were extolled by Poynter in his evidence to the Environment Court in November 2012.
He explained that Waimarie Marae had provided ‘very active support’ in achieving the plan’s
goals around riparian planting, and that water quality standards above Cutforth’s had
improved due to fencing. Further benefits would depend on additional shade planting and
‘increased interception of runoff’. He noted that ‘iwi are providing the majority of the effort
in that regard supported by some funding from the consent holders’. 1675
While cautious, Venmore also considers the plan to have been a success. He remarked in his
comments on a draft of this report in March 2016 that
A significant amount of work has been undertaken as a result of the initial plan, in particular
the fencing and planting of the stream banks. Much of the work [has been] funded by the
consent holders through the $2,000 levy, but it should be noted that the Whitebait Connection,
the Waimarie Marae and the trustees have also had a considerable input. Decisions about
how the money is spent have been made jointly by an informal committee consisting of the
trustees, consent holders and the NRC.
My understanding is that the inclusion of the plan, the levy and the ongoing meetings was the
NRC’s attempt to involve the trustees and interested parties in the decision making regarding
the environmental wellbeing of the Waipao stream and the wider catchment. To this end I
would suggest that the Waipao is now one of the best protected and understood sections of
water in Northland. However, there is still more work to do and the NRC continue to coordinate the requirements from all parties and allocate the levy to ensure the best outcome for
the Waipao. 1676

As noted above, in October 2012 Ruka acknowledged the consent holders’ contributions but
felt they were insufficient. It is clear that the funding is both welcome but limited; as Poynter
observed, the key contribution has been that of Porotī Māori, with the consent holders
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providing ‘some’ support. There is also a tension over how much say the kaitiaki have over
spending decisions. Carter commented in March 2016 that
The plan has meant we meet now and then to decide how to spend the consent holders[’]
small contribution each year.
Some of the meetings have been heated as NRC and WDC dominate by assuming the running
of the meetings and priorities for spending.
I have made the proposal that we each have a turn at chairing but that hasn’t happened as yet.
We need to be insisting.
Once they get used to a co management structure perhaps....1677

7.20 Conclusion
The key events of this chapter are the securing by the consent holders of long-term water
rights (in the case of the WDC and the MWCL) and an increased volume of water (in the case
of Zodiac) at Porotī Springs, and Zodiac’s consent to build a bottling plant double the
originally approved size. None of these outcomes were remotely satisfactory from the
perspective of Porotī Māori, who were arguably justified at the end of 2012 in feeling that
their fortunes were improving after the Tribunal’s freshwater report and van Voorthuysen’s
rejection of Zodiac’s application to increase the volume of its water right.
The first misfortune for the trustees was the failure to secure ELAF funding in October 2012.
One can well imagine that, had they been able to engage the services of counsel at that point,
one of the first pieces of advice they would have received would have been to apply for
interested party status in the Zodiac appeal against van Voorthuysen’s newly issued decision.
While securing that status would not on its own have guaranteed any success, it would at
least have meant that the trustees would have participated in the court-appointed mediation of
the Zodiac appeal against the 2012 decision. As we have seen, their absence from that
process appears to have allowed their interests to be entirely overlooked.
By the same token, the trustees had every reason to believe that the Environment Court would
consider the issue of the cultural impacts of Zodiac’s increased take from the bores on the
springhead. It is clear that the other parties expected nothing less. McNamara, Zodiac’s
lawyer, stated in Zodiac’s appeal that van Voorthuysen should have allowed for evidence on
cultural effects to be produced before issuing his decision. The implication of this statement
appears to be that this would still need to occur. Later, Paul Thompson noted that Zodiac was
considering reducing its additional allocation of water if this would resolve ‘any perceived
cultural effects we may have to address’. At the same time Venmore of the WDC remarked to
himself that ‘the cultural effects need to be determined’.
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Yet, for reasons that are difficult to discern, Judge Newhook disposed of the Zodiac appeal
upon the basis solely of the mediated agreement between the NRC, the WDC, the MWCL,
and Zodiac that took place in late 2012 and over the first few months of 2013. The trustees,
because they had not registered as interested parties, were not even aware that the mediation
was occurring or informed of its outcome. Newhook had essentially endorsed the resolution
of Zodiac’s appeal despite only two of the three ‘narrow’ issues identified by van
Voorthuysen having been addressed. This can only have been because Newhook felt that
there was no substance to the issue of a cultural impact on the springhead of a minimum 40
litre per second flow. As Richards of the NRC noted in July 2013, the judge was aware of the
matter when he made his decision. The trustees were understandably astonished when they
learnt of this turn of events only after the Zodiac consent had been granted.
In May 2013, before the trustees knew anything of the mediation, they applied to the
Environment Court again for an adjournment of their own appeals against the 35-year
consent terms for the WDC and the MWCL. The trustees clearly still felt fortified by the
Tribunal’s report the previous year and what they sensed would be inevitable Crown
concessions over water ownership. Despite their appeal having sought to limit the consents to
10 years, Munro had since requested that this be reduced to five years and Carter had
expressed optimism that the trustees’ claim to ownership of the springs could be settled by
direct negotiation within two years. Newhook, however, continued to regard such
developments as irrelevant and essentially reiterated Judge Smith’s decision on the previous
adjournment request in 2012.
The Environment Court (Newhook joined by two (non-Māori) Environment Commissioners)
heard the appeals by the trustees and Norris in June 2013 and issued its decision two months
later. The court’s lack of sympathy for the appellants’ arguments had been amply
demonstrated during the hearing. Despite their calls to share in decision-making it
characterised their case as a claim to ownership, which it said the RMA process could not
deliver. It saw no evidence of inadequate consultation with them, and considered that consent
conditions had been imposed that were appropriately sensitive on cultural matters. It
therefore disallowed the appeals. This decision was essentially the latest version of the
argument made previously by Mortimer, Savill, and van Voorthuysen that the RMA could
deliver ‘kaitiakitanga’ but neither ownership nor rangatiratanga.
It is clear that neither van Voorthuysen nor the Environment Court could have required the
NRC to delegate authority to the trustees under section 33 of the RMA or enter a joint
management arrangement with them under section 36B. But their decisions made section 8 of
the RMA seem hollow. When Norris and the trustees told the court that 35-year consents
excluded Porotī Māori from decision-making for more than a generation, Newhook simply
told them to go to the Waitangi Tribunal. There does not appear to be any reason why he
could not have observed that the NRC had options to include the spings’ kaitiaki in the
water’s management and discussed whether section 8 made it appropriate for the NRC to
consider doing so.
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In terms of its land-use consent for the bottling plant, Zodiac was able to extract another fiveyear extension to the lapse date in 2011. However – and despite WDC Chief Executive Mark
Simpson’s promises of staff assistance – it had much more difficulty in seeking a further
extension in 2013 when confronted with Alister Hartstone’s determination to apply standard
criteria to assessing its application. Zodiac abandoned that idea but returned in 2014 with a
plan to increase the size of its consented building footprint by nearly 300 per cent. This was
on the basis of Zodiac’s ‘offshore advice’ as to the minimum floor space needed to meet its
‘market requirements’, none of which was questioned by the WDC. There then followed
what essentially amounted to a stand-off between Hartstone, who considered that any
application for such a building would have to be a new one, and Zodiac, which argued that
the effects of the change were minor and could be introduced via a simple variation to the
existing consent. Eventually Zodiac applied for a ‘mere’ doubling of its building footprint,
and the WDC agreed to treat it as a non-notified variation. The application contained edited
‘offshore advice’ that the floor space needed to meet ‘market requirements’ was 3,650 m².
The Zodiac application inevitably raised the prospect that Zodiac would seek to bottle its
entire water allocation, but it maintained that it would only bottle 1,000 m³ per day. The
confusing aspect of this was that its application for up to 2,500 m³ of water per day had been
based on ‘offshore advice letters’ that this was the minimum for entry to Asian markets. In
any event, both Ian and Paul Thompson were adamant that Porotī Māori should not be
informed about their plans. The WDC complied with that request and the trustees did not
learn of Zodiac’s consent until April 2015, some six months after it was granted. At the same
time the trustees learnt that the NRC had granted Zodiac a non-notified consent to carry out
earthworks at the bottling plant site. Local Māori anger at this news could not be entirely
contained, and on the night of 30 April Zodiac’s buildings at the bores site were daubed with
obscenities.
During 2015 Zodiac also developed plans for a ‘pilot’ water-bottling project. It seems this
may be an effort on its part to give effect to both its land-use consent, which is due to lapse in
April 2016, as well as its water consent. These developments were not recorded in the files
available to the author for this research, and – as non-notified activities – remain somewhat
mysterious to the trustees. However, at the time of writing, in January 2016, the bottling plant
land-use consent first awarded in 2001 has still not been given effect to, and nor has the water
consent first awarded to Nathan in 2002 and then part-transferred to Zodiac in 2003 or any of
its replacement consents, including that awarded to Zodiac alone in 2010.
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Chapter 8: Conclusion

8.1 The failure of the RMA to deliver kaitiaki control
After the creation of the 21,362-acre Whatitiri Block in 1895, Porotī Springs essentially
remained communally owned and managed by the local Māori community, despite the
paternalistic role of the Native (later Maori) Land Court. This changed in 1967, when a
national system of regulation and local government control over waterways was ushered in
with the passage of the Water and Soil Conservation Act. That legislation – which made no
specific provision for Māori interests in natural water – was itself repealed in 1991 with the
enactment of the Resource Management Act (RMA). The RMA was a product of the radical
reforms of the Labour Government of the 1980s and, in keeping with the State-Owned
Enterprises Act 1986 and the Conservation Act 1987, it made reference to the principles of
the treaty. It also, in part II, referred to the exercise of kaitiakitanga and the relationship of
Māori with water, and (later in the Act) provided for the delegation of authority over natural
resources to Māori communities.
The promise this seemed to offer Māori of at least sharing in the management of their taonga
has not been fulfilled. Consent authorities are not required to use provisions enabling a Māori
voice in resource management, and have almost never chosen to do so. The reference to
treaty principles is weak, merely requiring them to be ‘taken into account’. The requirements
for the recognition of kaitiakitanga and provision for the Māori relationship with water tend
to lead to an elevated form of consultation, rather than any semblance of management or
control by kaitiaki communities. The RMA has been routinely criticised by the Waitangi
Tribunal, although some claimants have lately found an effective means of overcoming its
obstacles by negotiating co-management agreements over bodies of water in the course of
their wider treaty settlements.
Porotī Springs provides an illuminating case study of the failed promise of the RMA for a
kaitiaki community. That is because of the gulf between the Māori association with and mana
over the springs, on the one hand, and what little the RMA has delivered, on the other. In
short, the springs are a taonga of the most profound importance to the hapū of Te Urioroi, Te
Parawhau, and Te Mahurehure. Officials have acknowledged this repeatedly and none has
contradicted it. The springs’ importance stems from the purity and life-giving qualities of the
waters and the fact that they flow from beneath a maunga of great renown among Māori of
Te Tai Tokerau, Whatitiri. Secondly, the springs emerge on a two-acre Māori reserve –
Whatitiri 13Z4 – that was set aside out of the sale of surrounding land in 1895 to provide for
the water supply needs of the local Māori community. This purpose was formalised by the
Maori Land Court in 1960. This ownership of the springhead has reinforced the kaitiaki sense
of proprietary rights over the water, irrespective of any Crown argument about the prevailing
legislation or the common law.
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Yet, since 1972, the waters of the springs – be they extracted from bores above the
springhead or taken downstream of the Whatitiri 13Z4 reservation – have been allocated to
others by the Northland Catchment Commission and its successor, the Northland Regional
Council (NRC). At present, the entirety of the ‘available resource’ of the springs and Waipao
Stream has been granted to private and public interests for the next 30 years. The protests of
the Porotī hapū about this have been to no avail. The NRC has by and large equated the treaty
interest in the springs as requiring it and consent applicants, under the RMA, to consult Porotī
Māori and consider their views; anything beyond this has been deemed beyond the scope of
the legislation.

8.2 Nathan’s water rights
There has of course been a notable exception to this pattern, which is the award to a member
of the Porotī Māori community – Richard Nathan – of a water right in 1989 and again in
2000. The 1989 award was made on the basis of Nathan’s claim to need the water for hapū
development (via a water-bottling business). When he moved his intended point of take to a
bore above the springhead, and applied for a greatly increased quantity of water, this was
opposed by the Whatitiri Māori Reserves Trust. Without recourse to any expert advice or
thorough investigation as to who represented the wishes of the kaitiaki community, NRC
Chairman Mark Farnsworth granted him his application. As in 1989, this was on the basis
that the local Māori community would share in the benefit being derived from their taonga.
It may actually be – ironically – that the award to Nathan of a water right in 2000 represents
the high point of the NRC’s recognition of the need to provide for Māori interests in the
springwater. But the award was not to the Māori community but to an individual, and nor was
there anything to prevent the alienation of that right to a third party almost immediately. This
happened in 2003 when Zodiac Holdings Limited purchased a 50 per cent stake in Nathan’s
water right, a relative formality under the RMA since Zodiac now owned the land specified
as Nathan’s point of take (which had now become the site of a future water-bottling plant
given planning approval by the Whāngārei District Council (WDC)). Within several years the
relationship between Nathan and Zodiac had broken down, and Zodiac – holding the stronger
cards – was able to extricate itself from Nathan and achieve a water right in its own name in
2010. The NRC – despite the professed basis for its 1989 and 2000 decisions in favour of
Nathan – now claimed it was of no interest to it who took the water.
Nathan had banked on remaining essential to Zodiac in helping to overcome Māori
opposition. He had also told Porotī Māori that his involvement guaranteed that the water
bottling project would benefit the community. His confidence, however, was misplaced.
Instead, the system had facilitated the transfer of a water right granted to a member of the
tāngata whenua for the benefit of the local Māori community to a profit-making private
business. Some provision exists for Zodiac to give back to the local community through a
charitable fund it has established, but this is not a condition of its consent.
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The loss by Nathan of control of his consent does not appear to have been envisaged by
Farnsworth in 2000. But in reality the award of a consent to benefit the Māori community had
effectively opened the door for Zodiac. In fact possibly the easiest step Zodiac ever took over
the springwater was to acquire a half share of Nathan’s water right. This transaction was nonnotified and carried an administrative fee of just $33.75. Once its foot was in the door Zodiac
could steadily prise the door wider and wider open by subsequent applications to increase its
consented take or consent duration. Importantly, Nathan’s application in 2000 also permitted
the re-use of bores above the springhead for the abstraction of water, after that option had
effectively been curtailed by the NRC decision in 1989.

8.3 The role of the WDC
The rather compromised role of the WDC in the consent decisions at the springs requires
special mention. In 1994, the WDC’s right to draw from its bores ended. It had been advised
by the NRC in 1989 that it should plan to remove its intake works at that point. However, it
did not do this. It toyed with the idea of renewing its right and leasing the bores site to the
springs’ kaitiaki, but then favoured selling the site to Nathan. This stemmed from an earlier
deal, of uncertain status, whereby Nathan had undertaken not to oppose the building of the
WDC’s treatment plant at Cutforth’s if it then gave him first option to purchase the bores. In
fact the WDC then became interested in the idea of a water-bottling joint venture with
Nathan, and asked him to gauge the likely level of Māori opposition.
While nothing ultimately came of these plans, by 2000 the WDC was a fellow applicant with
Nathan for a renewal of rights to draw springwater. Nathan fronted the consultation with
Porotī Māori on behalf not only of himself (and by extension his new partner in the waterbottling venture, Planet Blue (Zodiac’s predecessor)), but also the WDC and the
Maungatapere Water Company Limited (MWCL). The Whāngārei mayor wrote to the NRC
to express his council’s support for Nathan’s project. Then, while appeals from the NRC’s
decision were still unresolved, the WDC was required to fulfil its statutory role to consider
the application from Planet Blue for a consent to construct the bottling plant. There seems to
have been no recognition by the WDC that this might have given rise to at least the
appearance of a conflict of interest on its part. But it was somewhat conflicted, as can be seen
in its disposal of the bores site. Despite the interest in the property by the trustees, and the
belief of WDC staff that the land should be sold to the highest bidder, the site was only
offered to those who wanted to use it for bottling water.
The tension for the WDC arose from both the need for it to impartially apply the RMA and its
desire to support activities that would lead to local economic growth. At no point was this
tension more evident than in 2013, when Zodiac sought another extension to its land-use
consent lapse date, and in 2014, when Zodiac proposed to more than triple the footprint of its
bottling plant by way of a variation to its existing consent rather than a new consent
application. In the latter case the WDC’s Chief Executive, Mark Simpson, promised Zodiac
almost total council support to make the ‘very exciting’ project happen. To his credit, the
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WDC’s Resource Consents Manager, Alister Hartstone, pushed back against this and
explained there were limits to what he could agree to. But the permissive nature of the RMA
meant Zodiac was still able to obtain a non-notified variation to its consent to double the size
of its plant.

8.4 Economic opportunity and benefit
It is worth considering what is at stake with the ownership or control of the Porotī
springwater. In 1980 a City engineer remarked that, in terms of its supply of valuable water,
the bores site was ‘the choicest section in this area’ (of some 12,000 acres). 1678 In 1983 the
Maungatapere Irrigation Association’s (MIA’s) secretary described 100 litres per second of
Porotī Springs water (or 8,640 m³ per day) as being worth $15 million a year in horticultural
production (over $48 million in current money). 1679 In 1989 the MIA chairman told local
orchardists that the government’s provision of an irrigation scheme using the springwater
represented a multi-million dollar ‘gift’. 1680 Nathan, Planet Blue, and Zodiac all sensed the
money to be made from bottling and selling the water. The WDC has been seduced by what it
perceives as the economic growth that will flow from the bottling plant, including an endless
stream of trucks bringing containers of water to the Whāngārei port.
What place has there been for Porotī Māori in this gold rush? To a large extent Māori support
has been expected because of the jobs the commercial use of the water will bring. For
example, the lawyer representing the Minister of Agriculture and Fisheries in 1989 argued –
under the heading of ‘Maori Values’ – that the Maungatapere Irrigation Scheme should lead
to ‘servicing industry openings and a range of fulltime and seasonal employment jobs’. 1681 In
2000 the Chamber of Commerce considered that the bottling plant would ‘bring a large
number of jobs to a depressed rural centre such as Poroti’ 1682, and in 2001 Planet Blue’s legal
submissions stated ‘that Maori will benefit from the project in terms of employment’. 1683 In
2003 Ian Thompson of Zodiac said his objective was ‘to achieve a viable project which
would provide jobs and benefits’. 1684
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The tone of much of this suggested that Māori would have the opportunity to provide the
labour – say as pickers and packers for the irrigators, or production line staff at the bottling
factory – while the real money would be made elsewhere. Nathan had a somewhat different
vision, of independent Māori economic development driven by a community fund based on
water bottling profits. He talked of payments of up to $3.6 million to the Māori community
every year. His intended fund now exists in the form of Zodiac’s Porotī Community Trust,
although its emphasis is markedly different from Nathan’s original conception. The declared
beneficiaries include not just those with an ancestral connection to the springs but also those
who have contributed to the bottled water project or obtained the original water consent,
Porotī School, or any other charitable purpose in Northland. 1685
To an extent Porotī Māori have represented an impediment to the ‘progress’ envisaged by the
promoters of irrigation and water-bottling and the local council. In 2006 Zodiac’s agent in
Whāngārei, Steve Bennett, bitterly described Māori opponents of Zodiac and Nathan’s 30year water consent as more interested in growing gorse and blaming the Crown for their lack
of wealth than in economic development. 1686 Thompson described their opposition as
‘vexatious procedural abuse’. 1687 When the trustees opposed Zodiac’s plans for an expanded
water take in 2012 Thompson complained to the NRC chairman that their submissions
‘directly confront the authority of NRC and Govt economic policies and objectives’. 1688 This
made it seem like their very opposition to resource exploitation should be regarded as invalid.
The trustees were interested in economic development, however, if only it was driven by their
own income from the water rather than others’ profits (and indeed from water taken
downstream from the springhead rather than from the bores). Emboldened by the 2012
Waitangi Tribunal findings on Māori claims to freshwater, the trustees proposed to the WDC
in 2013 that it share water rights with them at the springs, with the trustees selling their share
back to the council for public water supply for a mutually agreeable royalty. Needless to say,
the WDC was not interested in such a proposal. The trustees’ appeal to it as their ‘treaty
partner’ fell on deaf ears; the previous year counsel for the WDC had emphatically denied
that the council owed Māori any treaty obligations over the water.
8.5 Lack of Māori involvement in consent authority decisions
In the 41 years of consent applications to take water from the springs from 1972 to 2013,
Porotī Māori only once encountered a Māori decision-maker in the consent process. That was
in 1989, when John Klaricich was one of the four members of the NRC special tribunal that
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considered the applications of the Whangarei City Council, the Minister of Agriculture and
Fisheries, and Nathan to draw water from the springs and Waipao Stream. On no other
occasion did this occur. The year 1989 was of course before the enactment of the RMA
provisions that were theoretically protective of Māori interests. These included not just those
in Part II of the Act, but also the ability of Māori Land Court judges to be appointed alternate
Environment Court judges or the appointment of Environment Commissioners with
knowledge and experience in ‘matters relating to the Treaty of Waitangi and kaupapa Maori’.
To that extent the RMA era has profoundly failed to deliver any Māori participation in
decisions on consent applications involving Porotī Springs.
Even on the occasions when insight based on an understanding of tikanga Māori was
arguably most needed, there was none. The most striking example of this is perhaps the
October 2000 hearing under Farnsworth, where competing Māori interests (Nathan and the
trustees) disputed the cultural and spiritual effects on the mauri of the springs of the
extraction of groundwater (which diminished the natural flow at the springhead). On that
occasion both Lorraine Norris and the trustees told Farnsworth that the hearings committee
should have included a Māori representative and the hearing itself should have taken place on
a marae. Farnsworth undertook to consider these points when a similar matter arose in the
future. But no accommodation was ever made for these concerns, despite the Regional Water
and Soil Plan for Northland (RWSPN) – which became operative in 2004 – expressing the
NRC’s intention to hold hearings on marae ‘where appropriate’. 1689 The failure to ever
appoint a Māori decision-maker (bar Klaricich) also contrasts with Zodiac being effectively
allowed to select Rob van Voorthuysen as hearing commissioner in 2012.
The RWSPN also expressed the NRC’s intention to ‘provide for tikanga Maori and language
at pre-hearing meetings and formal hearings’. However, in 2010 the NRC failed to translate
or even properly record the evidence for Nathan of kaumātua Tūpari Tito. Van Voorthuysen
held off issuing his decision while a translation was sought, but had clearly already made up
his mind. The overall impression of the NRC hearings covered in this report is that they were
relatively monocultural events, although perhaps not quite as alienating for Porotī Māori as
the 2013 Environment Court hearing, where Judge Newhook regularly called Norris, Millan
Ruka, and Meryl Carter ‘you people’.
Just as there have been practically no Māori decision-makers on consent applications
involving the springs, nor have there been any key Māori advisors within the NRC. Section
42A NRC staff reports were written by Robert Lieffering (in 2000), Susie Osbaldiston (in
2005), Dave Roke (in late 2009 or early 2010), Glenn Mortimer (in 2011), and Stuart Savill
(in 2012). Of these, only Savill remarked that he was ‘in no way qualified to comment on the
actual or potential adverse effects of the proposed take on the cultural and spiritual value of
the springs’, 1690 but the others might equally have done so. If the NRC could hire consultants
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like Mortimer or Michael Larcombe to give it specialist advice on consent applications, it
seems odd that it failed to do likewise on matters of Māori cultural importance. In fact the
only time the NRC turned to a supposed expert in matters of tikanga was in 2006 when it
joined with Zodiac in engaging Buddy Mikaere to defeat the opposition of Porotī Māori in
the Environment Court to the award to Zodiac and Nathan of a 30-year consent. The NRC
never sought out that advice as part of its own inquiry into consent applications in advance of
one of its own hearings.
Nor did the NRC ever appear to consider the need for a Cultural Impact Assessment (CIA) to
be commissioned (CIAs are not required under the RMA but are often used). In October 2000
the trustees made a late request that they have the opportunity to prepare one, but Farnsworth
evidently did not agree with them. Yet his very task would unquestionably have benefited
from the existence of a CIA. In 2005 Osbaldiston felt that there would be no adverse cultural
effects from the 30-year Zodiac-Nathan take from the bores because Farnsworth (and by
extension the Environment Court) had agreed with Nathan, but she did not – and probably
could not – explain why this decision was correct. The lack of any real understanding of the
effect on the springs’ mauri remained a problem in later years. In 2012 van Voorthuysen
could not agree to Zodiac’s application for an increased take of water from the bores because
he had ‘no evidence before me’ to establish if the reduced flow at the springhead would
recognise and provide for the Māori interests and values in the springwater. 1691
Lieffering’s staff report in 2000 was quite the exception. He discussed the issue of the impact
on the springs’ mauri with Norris and others and became convinced that the abstraction from
the bores would have an adverse effect and should not be permitted. But Farnsworth did not
agree with him, and found Nathan’s evidence that the water would enhance the mauri of the
community through providing jobs ‘compelling’. 1692 Because Farnsworth came to this
conclusion, Osbaldiston could simply find in 2005 that Lieffering must have got it wrong.
Perhaps the most unsatisfactory element of the consent authorities’ failures to adequately
grapple with the issue of cultural effects came in the 2013 omission by the Environment
Court to even consider the matter when issuing Zodiac its expanded water right. This was in
spite of van Voorthuysen’s 2012 ruling and the clear expectation of Zodiac, the WDC, and
the trustees that the issue of cultural effects remained to be resolved. Porotī Māori will
justifiably continue to feel owed some explanation as to just why a decision that appeared to
have protected their position could be overturned on appeal without even the slightest
mention of their concerns.

1691

‘Report and decision of the council, through its hearings committee’, 9 October 2012, p 10. NRC file 4611
vol 11
1692
‘Report and decision of the Northland Regional Council Hearing’, 7 November 2000, p 13. NRC file 4611
vol 1

401

8.6 The comparative lack of Porotī Māori access to legal and technical expertise
Aside from the lack of Māori representation among decision-makers and staff advisors, there
was another important imbalance at work in the Porotī consents. Compared to the consent
applicants, Porotī Māori had few resources, and their general lack of success in opposing the
applications may well stem from their frequent inability to afford legal and other technical
advice. During the application for the renewal of the Nathan, WDC, and MWCL consents in
2000, neither Norris nor the trustees had a lawyer, and Waimarie Marae only enlisted the
services of Prue Kapua briefly before the resolution of the appeals in 2002. The trustees had
not been able to afford an appeal, and then withdraw as a section 271 party, in part citing the
cost. The three applicants, by contrast, worked collaboratively and had the services of Roger
Bowden as lawyer and Mark Poynter as their expert witness on ecological effects. In 2005
Katharine Taurau did appear for both Waimarie Marae and the trustees to oppose the ZodiacNathan application for a 30-year consent term, but her submissions were unable to alter the
view that the NRC decision in 2000 had effectively set a precedent. Poynter had on this
occasion acted as a consultant for Zodiac and Nathan, and in 2009 he did so for the WDC to
support its application for a 35-year consent renewal.
Bowden – ironically – acted for the trustees in 2011, but by this stage Zodiac had begun using
Simpson Grierson, a firm which describes itself – no doubt with justification – as ‘one of
New Zealand’s leading commercial law firms, and also one of the largest’. 1693 In 2012 Zodiac
also recruited the services of Roke, whose long experience as NRC Consents Manager made
him ideally suited to help it. The MWCL – which had previously used technical consultants –
also engaged a barrister in 2011. Whereas lawyers filed the Zodiac and MWCL appeals,
Carter and Norris filed those of Porotī Māori. In 2012 Taipari Munro wrote the trustees’ first
application to the Environment Court for an adjournment, with Carter submitting the next, in
2013.
In 2012, when Zodiac applied for a greatly increased take of water, Poynter acted as an expert
consultant for the NRC – his third different client in consent applications concerning the
springs since 2000. Unlike the WDC, the MWCL, and Zodiac, the trustees did not have legal
representation. Simpson Grierson lodged the Zodiac appeal that followed the NRC decision
and participated (as did the MWCL’s lawyer) in the subsequent mediated resolution of the
various Zodiac and MWCL appeals. So lacking in legal advice were the trustees that they
were not even aware that the mediation was taking place without them.
As the trustees’ own appeals against the 35-year consent terms for the WDC and the MWCL
moved to the Environment Court, the trustees’ initial evidence (of Munro, Carter, Ruka, and
George Habib) was prepared with the assistance of counsel. This presumably followed on
from the legal representation that the trustees had just received in prosecuting their claim to
the springs before the Waitangi Tribunal. Their evidence was responded to in part by Poynter,
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now again engaged by the WDC. But in their preparation of written statements prior to the
court hearing in June 2013 – as well as during the hearing itself – the trustees clearly suffered
from being unrepresented. Newhook proclaimed his generosity and understanding, but grew
increasingly impatient with their lack of familiarity with court procedure.
It is difficult to overstate the fact that a lack of expert legal or technical advice can prove
critical to the chances of successfully opposing applications under the RMA. The creation of
the Environmental Legal Assistance Fund in 2001 was designed partly to restore the balance,
and Porotī Māori did receive legal funding from it in 2005-2006. However, the trustees’
application for further assistance was turned down in October 2012. There was no
explanation for this, and it may well be that the fund was simply oversubscribed. But that
decision had decidedly negative consequences. It meant that the trustees and Norris received
no advice to join the mediation of the Zodiac and MWCL appeals as interested parties, and
lacked vital assistance in first seeking an adjournment and then presenting their case in court
in 2013. Newhook told them during the hearing that they should have ‘made a phone call to
Mr Bowden or somebody and asked about these processes’, 1694 as if that would have been an
adequate substitute for having a lawyer physically present.

8.7 Conclusion
At Porotī Springs the RMA has delivered a very circumscribed interpretation of Māori treaty
rights. The Māori relationship with water is recognised through tāngata whenua being
consulted on consent applications, being able to have their say in submissions or at hearings
(where notified), and through the setting of minimum flow and water quality standards.
Kaitiakitanga is provided for in much the same way, along with the requirement for consent
holders to fund some catchment rehabilitation activities and an acceptance that tāngata
whenua should lead that work. Despite the NRC’s requirement to take account of treaty
principles – including, in theory, those identified by the Waitangi Tribunal as involving
development rights and kaitiaki control – section 8 of the RMA has generally been referred to
only to affirm the emphasis on consultation. The NRC – through its officers and decisionmakers – has taken the line that in setting consent conditions it cannot deliver rangatiratanga.
It has been silent on the provisions under the RMA that would enable it to do so, such as
sections 33 and 36B. The WDC, for its part, has argued that it has no treaty obligations to
Māori regarding freshwater at all.
At the time that Whatitiri 13Z4 was formally reserved for water supply to the hapū of Te
Urioroi, Te Parawhau, and Te Māhurehure in 1960, the current situation would have been a
practically unthinkable scenario. In 1960 the hapū controlled access to the springwater
through the trustees and the Maori Land Court, and local farmers and the school applied for
the right to draw water. Today, by contrast, the entire ‘available resource’ – 19,000 m³ per

1694

‘Notes of evidence taken before the Environment Court’, 13 June 2013, p 59
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day – has been allocated to others for the next three decades. The relationship of Porotī Māori
with the springs is regarded as one of the best examples in the country of a Māori proprietary
right to water, and the Waitangi Tribunal has upheld the basis of Māori claims to the
ownership of freshwater. The consent authorities, however, have steadfastly refused to be
influenced by such considerations.
It might be thought that, if the Crown were to shift its stance on who can own or control
freshwater, the springs might be a prime candidate for a new management regime. Despite
the significance of the kaitiaki relationship with the water, however, there are clearly forces
that will resist that, given the economic value of the resource. The negotiation and settlement
of the Ngāpuhi treaty claims offers another avenue for the Porotī claimants to realise their
goal. But while this may yet stand as the best hope for the hapū, it would be far from an ideal
outcome. As the Wai 262 Tribunal has put it,
the settlement process should not have to be the solution. Iwi should not have to spend
valuable Treaty credits in full and final settlements to achieve what the RMA was supposed to
deliver in any case. Nor should those that have not yet settled have to wait for rights the RMA
should already have delivered over the past 20 years.1695

For now, the Porotī Springs claimants must continue to wait.

1695

Waitangi Tribunal, Ko Aotearoa Tēnei, p 273
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Appendix 1: Commission

Wai 1040

WAITANGI TRIBUNAL
CONCERNING
AND

the Treaty of Waitangi Act 1975
the Te Paparahi o Te Raki regional
inquiry

DIRECTION COMMISSIONING RESEARCH
1.

Pursuant to clause 5A of the second schedule to the Treaty of Waitangi Act 1975,
the Tribunal commissions Paul Hamer, historian, to prepare a report on the
environmental management and control of Poroti Springs since 1991 as part of the
Local Issues Research Programme for the Te Paparahi o Te Raki inquiry.

2.

In particular, the report will address the following questions:
a) What does the resource management regime in place since 1991 provide in
respect of the ownership, management and control of the Poroti Springs water
resource, including delegations of powers to local or special purpose authorities?
What, if anything, has it retained from previous regimes for the ownership,
management and control of the springs, such as licences for water extraction or
other rights to water usage?
b) How does the resource management regime provide for and protect the interests
in and relationship with the Springs of Poroti Māori and their exercise of
kaitiakitanga responsibilities?
c) How has the resource management regime worked in practice since 1991 for the
management and control of the Springs, including in relation to water quality and
the allocation and management of water use rights? How has Crown oversight of
management and control powers delegated to local or special purpose authorities
operated in respect of Poroti Springs and with what results?
d) To what extent have the resource management regime and the authorities
empowered under it provided for the recognition and protection of the interests in
and relationship with the Springs of Poroti Māori? To what extent has it enabled
Poroti Māori involvement in management and decision making and the exercise
of kaitiakitanga responsibilities in regard to the springs and the usage of spring
water?
e) In what ways have Poroti Māori sought to be included in the management of or
decision making concerning Poroti Springs, either generally or under the
resource management regime? What has been their experience of the
protections and the provisions for participation and consultation under the
resource management regime regarding the springs?
f)

3.

Any other related issues the researcher considers to be relevant.

The commission will commence on 26 June 2015. A complete draft of the report
is to be submitted by 18 December 2015 and will be distributed to all parties.
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4.

The commission ends on 4 March 2016, at which time one copy of the final
report must be submitted for filing in unbound form, together with indexed copies
of any supporting documents or transcripts. An electronic copy of the report
should also be provided in Word or Adobe Acrobat format. The report and any
subsequent evidential material based on it must be filed through the Registrar.

5.

The report may be received as evidence and the author may be cross-examined
on it.

6.

The Registrar is to send copies of this direction to:
Paul Hamer
Claimant counsel and unrepresented claimants in the Te Paparahi o Te Raki
inquiry (Wai 1040)
Chief Historian, Waitangi Tribunal Unit
Principal Research Analyst, Waitangi Tribunal Unit
Manager – Research and Inquiry Facilitation Services, Waitangi Tribunal Unit
Inquiry Supervisor, Waitangi Tribunal Unit
Local Issues Research Programme Supervisor, Waitangi Tribunal Unit
Inquiry Facilitator(s), Waitangi Tribunal Unit
Solicitor-General, Crown Law Office
Director, Office of Treaty Settlements
Chief Executive, Crown Forestry Rental Trust
Chief Executive, Te Puni Kōkiri

DATED at Rotorua this 7th day of July 2015

Judge C T Coxhead
Presiding Officer
WAITANGI TRIBUNAL
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Appendix 2 – Chronology of key developments with the Porotī Springs consents, 1973-2015
Date

May 1973

Apr 1978

Consent 2959 –
WDC bores

Consent 2960 –
WDC at Cutforth’s

Consent 4607 –
MWCL at
Cutforth’s

NCC grants City a
10-year right to take
22,727 m³ per day
from bores opposite
the springhead.
City gains possession
of its bores site.

Oct 1983

NCC grants City the
right to take up to
18,000 m³ per day
until 1989, subject to
a 20 l/s minimum
continuation flow
being maintained at
Fig Tree.

Jun 1984

Foregoing water right
issued by the
Regional Water

NCC grants City the
right to take from
Cutforth’s until 1989,
with a maximum to
be taken from the
bores and Cutforth’s
of 31,000 m³ per day
subject to a minimum
continuation flow
below its intake of 33
1/s.
Foregoing water right
issued by the
Regional Water
417

Consent 4611 –
Land-use consent for
Nathan then
construction of
Zodiac, at changing bottling plant
points of take

Other

Date

Consent 2959 –
WDC bores

Consent 2960 –
WDC at Cutforth’s

Consent 4607 –
MWCL at
Cutforth’s

Consent 4611 –
Land-use consent for
Nathan then
construction of
Zodiac, at changing bottling plant
points of take

Board after resolution Board after resolution
of appeal.
of appeal.

Nov 1989

Nov 1990

Aug 1991

NRC grants
Minister of
NRC grants WDC the NRC grants WDC the Agriculture and
Fisheries the right
right to take up to
right to take up to
to take up to 3,300
10,000 m³ per day
19,000 m³ per day
from the bores until
from Cutforth’s until m³ per day from
1994, subject to a 50 2000, subject to a 50 Cutforth’s until
2000, subject to a
l/s flow being
l/s flow being
maintained at Fig
maintained below the 50 l/s flow being
maintained below
Tree.
Cutforth’s intake.
the Cutforth’s
intake.
Foregoing water right Foregoing water right
issued by the NRC
issued by the NRC
.
after withdrawal of
after withdrawal of
appeal.
appeal.
NRC declines WDC
application to waive
or reduce the
continuation flow
requirement at the
springs.
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NRC grants Te
Waipao
Development Trust
(Richard Nathan)
the right to take up
to 40 m³ per day
from Whatitiri 13E
North 2C2B until
1994.

Other

Date

Consent 2959 –
WDC bores

Jul 1994

Nov 2000

Consent 4607 –
MWCL at
Cutforth’s

Consent 4611 –
Land-use consent for
Nathan then
construction of
Zodiac, at changing bottling plant
points of take

NRC grants
MWCL consent to
establish its own
intake structure,
upstream of the
WDC’s.

Feb 1994

Jun 1994

Consent 2960 –
WDC at Cutforth’s

Consent expires.

Consent expires.
NRC grants
renewal of consent,
now to expire in
2000.
NRC grants WDC, MWCL, and Nathan a combined take of
19,000 m³ per day until 2010. WDC to get 69 per cent of the
available resource, MWCL 27 per cent, and Nathan 4 per cent.
Nathan’s point of take now an undrilled bore on the Smith-Abbott
property. Minimum continuation flow below the WDC Cutforth’s
intake to be 141 l/s from 1 July to 31 March and 70 l/s from 1
April to 30 June.
WDC grants Planet
Blue application to
subdivide SmithAbbott property for
bottling plant site.
WDC grants Planet

Apr 2001

May 2001
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Other

Date

Apr 2002

Jun 2002

May 2003

Jul 2003

Mar 2004
Sep 2004

Consent 2959 –
WDC bores

Consent 2960 –
WDC at Cutforth’s

Consent 4607 –
MWCL at
Cutforth’s

Consent 4611 –
Land-use consent for Other
Nathan then
construction of
Zodiac, at changing bottling plant
points of take
Blue consent to
construct water
bottling plant on
subdivision of the
Smith-Abbott
property.
Zodiac purchases the
water-bottling plant
site.
Foregoing consents issued by the Environment Court after
resolution of appeals. Minimum continuation flow below the
WDC Cutforth’s intake to be 50 l/s.
WDC grants Zodiac
three-year extension
to the lapse date of its
consent.
NRC extends lapse
date of consent to
coincide with its
2010 expiry.
Zodiac commences
lease from the WDC
of the bores site.
Zodiac exercises its
420

Date

Consent 2959 –
WDC bores

Consent 2960 –
WDC at Cutforth’s

Consent 4607 –
MWCL at
Cutforth’s

Dec 2004

May 2005

Sep 2005

Feb-Mar
2006
Dec 2006
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Consent 4611 –
Land-use consent for Other
Nathan then
construction of
Zodiac, at changing bottling plant
points of take
option to purchase
the bores site.
WDC approves
Zodiac’s
incorporation of the
bores site into lot 2
DP 347658.
NRC grants
Zodiac-Nathan a
30-year consent to
take from lot 2 DP
347658 on the
same terms and
conditions.
Mediation of
appeals by the
trustees and
Waimarie Marae.
Appeals
withdrawn, consent
issued by the NRC.
WDC grants Zodiac a
further five-year
extension to its

Date

Consent 2959 –
WDC bores

Consent 2960 –
WDC at Cutforth’s

Consent 4607 –
MWCL at
Cutforth’s

Feb-Mar
2010

Apr 2011

Jul 2011

Jun 2012

Consent 4611 –
Land-use consent for Other
Nathan then
construction of
Zodiac, at changing bottling plant
points of take
consent lapse date.
NRC grants Zodiac
(alone) a 35-year
consent.
WDC grants Zodiac a
further five-year
extension to its
consent lapse date.

NRC grants WDC and MWCL 35-year
consents. Each consent holder to have a
guaranteed primary take: 500 m³ for
Zodiac, 3,000 m³ for MWCL, and 15,000
m³ for WDC. Maximum amounts to be
taken if others not using allocations are
1,000 m³ for Zodiac, 9,500 m³ for MWCL,
and 19,000 m³ for WDC. All subject to a
minimum continuation flow beneath the
WDC Cutforth’s intake of 50 l/s.
The Environment Court rejects the trustees’
request for an adjournment of their appeals
against the consent terms pending the
outcome of the Waitangi Tribunal Wai
2358 proceedings.

Jul 2012

The trustees give
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Date

Consent 2959 –
WDC bores

Consent 2960 –
WDC at Cutforth’s

Consent 4607 –
MWCL at
Cutforth’s

Consent 4611 –
Land-use consent for
Nathan then
construction of
Zodiac, at changing bottling plant
points of take

evidence before the
Waitangi Tribunal in
the Wai 2358 claim.
The Tribunal’s Wai
2358 report is
released.

Aug 2012

Oct 2012

May 2013

May 2013
Jul 2013

Other

NRC declines
Zodiac’s
application for up
to 2,500 m³ per
day.
The MWCL and Zodiac appeals against the July 2011 NRC
decision and Zodiac’s appeal against the October 2012 NRC
decision settled by consent order. WDC to take up to 15,500 m³
per day from Cutforth’s; MWCL to take up to 3,000 m³ per day
from Cutforth’s; and Zodiac to take up to 2,500 m³ per day from
lot 2 DP 347658, subject to a total available resource of 19,000
m³ per day and minimum continuation flows of 40 l/s at Fig Tree
and 50 l/s below the WDC Cutforth’s intake.
Environment Court refuses trustees’ further
request for an adjournment of its appeals
NRC grants Zodiac
a three-year
extension of its
423

Date

Aug 2013

Consent 2959 –
WDC bores

Consent 2960 –
WDC at Cutforth’s

Consent 4607 –
MWCL at
Cutforth’s

Consent 4611 –
Land-use consent for
Nathan then
construction of
Zodiac, at changing bottling plant
points of take
lapse date (from
2015 to 2018).

Environment Court upholds the 35-year
consent terms for the WDC and the
MWCL.
WDC approves
Zodiac’s application
to vary the
landscaping and
traffic aspects of its
consent.
WDC grants Zodiac’s
application for a
doubling of the
bottling plant
footprint.
NRC grants Zodiac
consent to carry out
earthworks to create
the building platform
for the bottling plant.

Jul 2014

Sep 2014

Apr 2015
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Other

Appendix 3 – Names and roles of individuals appearing in the report
A
Abbott, Louise
Adams, Tom (a.k.a.
Toma Heta Arama)
Akarana-Rewi,
Amato (a.k.a. Dan
Davis)
Archer, Terry
Ayrton, Heather
B
Bangma, Warren
Baugh, C
Beck, J A
Bell, Roger
Benjamin, Michael
Bennett, Steve
Berridge, Grayson
Black, Leonie
Blackburn, James
Bowden, Roger
Brabant, Jeremy
Broughton, Graeme
Brown, Craig

Porotī landowner from whom Zodiac purchased the site for the water
bottling plant in 2002
WMRT trustee, c. 2000; representative of Waimarie Marae, c. 20012012
Māori landowner, Porotī, c. 2001-2005
Richard Nathan’s business advisor, c. 2002-2006
Kaikohe Coroner and chair of the NRC special tribunal, 1989
Counsel for Zodiac from the firm Simpson Grierson, c. 2011-2014
Member of the NCC special tribunal, 1972
Whangarei County Engineer, c. 1969-1972
Counsel for the NRC, c. 2001-2006
Part owner of Accolade Holdings Limited
Accountant to Richard Nathan, c. 2003; Zodiac’s agent in negotiations
with Porotī Māori objectors, 2005-2006; Zodiac’s agent in
negotiations with Richard Nathan, c. 2006-2008; Zodiac’s agent in
negotiations with Porotī Māori, 2009
Porotī landowner, c. 2005
WMRT trustee and secretary of the Rewi/Davis whanau, c. 2000
Engineer from the firm Hawthorn Geddes used by Zodiac in 2014
Barrister. Legal representative and counsel for Richard Nathan, c.
1995-2013 (and business partner from 1996); counsel also for Planet
Blue, 2000, and for the WMRT, 2011
Counsel for the MWCL, c. 2011-2013
WDC councillor, c. 2001-2003
Mayor of Whāngārei, c. 2000; NRC Chairman, c. 2012-2013

C
Campbell, Phillipa
Carter, Meryl
Carthew, Gary
Catchpole, Paul
Cawley, John

WDC Consents Manager, c. 2003; environmental planning consultant
engaged by Zodiac, 2011-2014
WMRT trustee, c. 2000-2015
Intended scientific witness for Waimarie Marae and the WMRT
before the Environment Court, 2006
Environment Commissioner. Mediator of consent appeals, 2005 and
2012
Acoustics expert used by Planet Blue in 2001 and Zodiac in 2014
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Chapple, Reuben
Christie, Crichton
Cocker, Simon
Costello, T N
Cottle, Bob
Couchman, Grant
Cromie, I
Croucher, W C
Cumming, Andrew
Cutforth, John
Cutforth, Morris
D
Dall, Colin
Davis, Iris (a.k.a.
Iris Tuiono)
Davis, K R
Dawson, Julian
de Wit, Frits
Deeming, Shelley
Dell, Paul
Dunlop, Ross
E
Edmonds, Christine
Edmonds, Paul
Edmonds, Reginald
Edwards, Deborah
Edwards, George
Edwards, Hona
Edwards, Malcolm
Edwards, Pera
Eliot, Ted
Ensor, Mark
F
Fagan, D
Farnsworth, Mark
Farrow, Mike
Farrow, Nicki

Property Officer – Legalisation, WDC, c. 2003-2004
WDC councillor, c. 2001-2003
Landscape architect used by Zodiac in 2014
Whangarei City Engineer, c. 1971-1974
WDC Acting Water Manager and Community Services Manager,
c.1995-1996
Environmental Health Co-ordinator, WDC, c. 2001
Whangarei Borough Engineer, c. 1943-1955
Porotī farmer, c. 1970s-1980s
Resource management consultant used by the MWCL, 2011
Porotī farmer, c. 1970s-1980s, who sells land to the City for its water
treatment plant
Mayor of Whāngārei, c. 2013
NRC Consents/Monitoring Senior Programme Manager, c. 2013
Māori landowner, Porotī, c. 2001. WMRT trustee, c. 2000
Māori landowner, Porotī, 1970s
WDC legal counsel, c. 2014
Whangarei City Engineer, c. 1983
WDC Councillor, c. 2014
WDC Group Manager District Living, c. 2013-2014
Environment Commissioner, c. 2013
WMRT minute-taker, c. 2000
WMRT trustee, c. 2000
Business partner of Richard Nathan from 1996
WMRT trustee, c. 2000
WMRT chairman, c. 2000
WMRT trustee, c.2000-2015
Submitter against the 35-year consent terms applied for by the WDC
and MWCL, 2011
Porotī kaumātua, 1980s
Whāngārei Mayor, c. 1979
Counsel for Richard Nathan, 2005
Northland Regional Councillor, c. 1989-1991, and member of the
NRC special tribunal, 1989
NRC Chairman, c. 2000-2005
Landscape architect, used by the WDC for peer review in 2014
Environmental consultant from the firm Andrew Stewart Limited used
by the WDC in 2014
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Finn, Roger
Fox, Kelly
G
Gray, Harvey
Gray, Joannah
Gross, M R
Gwilliam, Steve

Kaiwaka water bottling consent holder, c. 2000
Counsel for Waimarie Marae and the WMRT, c. 2005
Maungatapere Irrigation Association chairman, c. 1989
Objector to Richard Nathan’s 2000 application for a water right
Northland Regional Councillor, c. 1991
Engineer from the firm Kennedy & Associates used by the WDC in
2014

H
Habib, George
Hall, Donna
Halse, Phil
Hansen, Dale
Hardiman, George
Harris, Terry
Harrison, Lucy
Hartstone, Alister
Heaps, Geoff
Heta, Wire
Hidell, Bob
Hislop, K
Hochstein, Manfred
Hodges, Jim
Hood, Brett
J
Jensen, Peter
Johnson, N G
Johnson, Pauline
K
Kaipo, Sharon
Kapua, Prue
Kettlewell, Walter
Kingi, Evelyn
Klaricich, John
Kuindersma, Ingrid

Fisheries expert and witness for Māori in claims concerning fisheries
and freshwater, c. 2011-2012
Counsel for the WMRT, c. 2011-2015
WDC Councillor, c. 2013-2014
NRC employee, 1991; NRC Water Resources/Hydrology Programme
Manager, 2008
WMRT Secretary, c. 1983, and chairman, c. 1993
Whangarei City engineer, c.1978; witness for the MWCL, 2012
Secretary of the Mangakahia Maori Committee, c. 1989
WDC Resource Consents Manager, c. 2007-2015
NRC Land Management Consents Officer, c. 2015
Supporter of Richard Nathan, c. 2005
Chairman and Chief Executive Officer of Hidell International,
Massachusetts, c. 2014
WDC employee, c. 2007
Auckland University geologist, c. 1978
Environment Commissioner, c. 2013
Planner and Director, Reyburn & Bryant, engaged by Zodiac in 20142015
NRC Deputy Chairman, c. 2005
Maungatapere Irrigation Association secretary, c. 1983
Principal, Porotī School, c. 2014
Secretary, Mangakahia Māori Komiti, c. 1995-2001
Counsel for Waimarie Marae, 2002, 2005, 2009; counsel for the
WMRT, 2005
Part owner of Accolade Holdings Limited
Māori landowner and Poroti Maori Hall Marae Committee
representative, c. 1969-1972
Māori community leader, chairman of the Hokianga County Council,
and member of the NRC special tribunal, 1989
WDC Team Leader (Consents), c. 2005-2006
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L
Larcombe, Michael
Latimer, Graham
Leahy, Peter
Leijnen, Anne
Lieffering, Robert
Lieffering, Robin
M
McAlley, Ian
McDonald, Roger
McLaughlin, Colin
McLaughlin,
Murray
McMurchy, Ian
McNamara, Padraig
McNeal, Heather
Martin, Katie
Mathias, Graeme
Meier, D & M
Mikaere, Buddy
Miller, Emma
Monteith, Greg
Moore, Jon
Moores, Alan
Morgan, Y J
Mortimer, Glenn
Munro, Taipari

Environmental consultant employed by the NRC, 2005
Tai Tokerau District Māori Council Chairman and New Zealand
Māori Council Chairman, c. 2000-2012
Whangarei City Utilities Engineer, c. 1978, and Whangarei City
Public Health Engineer, c. 1983-1984
Environment Commissioner and mediator of consent appeals, 2013
NRC Water Management Officer, 2000-2001; NRC Team Leader –
Water and Wastes, 2002-2003; NRC Consents Senior Programme
Manager, 2009-2011;
WDC Councillor, c. 2001
Consultant planner used by the WDC, 2011
Environmental Planner (Consents), WDC, c. 2001
Porotī farmer, c. 1969-1974
Porotī farmer, c. 1969-1974
Porotī landowner (of Avoreti Orchard), c. 2006
Counsel for Zodiac from the firm Simpson Grierson, c. 2011-2014
WDC Team Leader (Consents), c. 2011
WDC Environmental Services Division employee, c. 2004
Counsel for Whangarei City and the WDC, c. 1983-2013
Porotī landowners of Whatitiri 13E Nth 2D, the intended site of
Richard Nathan’s water bore in 2000
Māori resource management consultant employed by the NRC and
Zodiac, 2006
Planner, Reyburn & Bryant, engaged by Zodiac in 2014-2015
WDC Senior Roading Engineer, c. 2014
Chief Executive, Northport, c. 2014
NCC Chief Executive, c. 1977-1983
Porotī landowner, c. 2001
Environmental consultant used by the NRC in 2010-2011
WMRT Secretary, c. 1990-1994, vice-chairperson, c. 2000, and
chairperson, c. 2004-2015

N
Napia, Sam
Nathan, Neville
Nathan, Richard
Nehua, Te Raa

NRC staff member, c. 1991; WDC Management Liaison Officer, c.
1994
WMRT trustee, c. 2000
Māori landowner, Porotī, 1980s-2015; holder of water rights from
1989 to 2011
WMRT secretary, c. 2000-2003
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Nehua, Tepora
Newhook, Laurie
Norman, Etta
Norman, Iris
Norris, Lorraine
O
Oldcorn, Gary
O’Loghlen, John
Osbaldiston, Susie
Otimi, Gerrard
Owene, Hori
P
Parore, Tom
Parslow, Kim
Patira, Keni
Paul, Dinah
Peehikuru,
Whitianga
Phipps, Tony
Pickering, Mary
Ann
Poa, Ces
Posthumus, Robyn
Pou, Bryan

Poynter, Mark

Proctor, R J
Q
Quinn, Des
Quinn, Terry

WMRT secretary, c. 2003
Judge of the Environment Court, c. 2001-2013
Witness for Richard Nathan, 2010
Protestor against non-recognition of Māori rights over the springs,
2005
Māori landowner, Porotī, 1980s-2015; pre-2000 member of the
WMRT and regular appellant against the award of water rights at the
springs
Works and Services Manager, WDC, c. 1993
Director of NZSWL, c. 2009-2013
NRC Groundwater Monitoring Officer/Specialist, c. 2005-2009
Opponent Zodiac-Nathan 30-year consent, 2006
Secretary of the WMRT, c. 1940s-1950s
District Officer, Department of Maori Affairs, c. 1983
Environmental Planner/Senior Environmental Planner (Consents),
WDC, c. 2001-2005
Māori landowner, Porotī, c. 1989
WMRT secretary, 2013-2015
NRC Iwi Liaison Officer, c. 2000
NCC employee, c. 1987-1989; NRC employee, c. 2010-2011
Māori landowner, Porotī, c. 1989
Manager, the Mangakahia Development Trust, 1995
Principal, Porotī School, c. 2011
Te reo Māori translator employed by the NRC, 2010
Field Officer, Northland Federation of Acclimatisation Societies, c.
1987; environmental consultant employed by Whangarei City, 1989;
environmental consultant employed by the WDC, 1994;
environmental consultant employed by Boffa Miskell (for the WDC,
the MWCL, and Richard Nathan/Planet Blue), 2000-2002;
environmental consultant employed by the WDC, 2003;
environmental consultant employed by Zodiac, 2004-2006;
environmental consultant employed by the WDC, 2009-2011;
environmental consultant employed by the NRC, 2012; environmental
consultant employed by the WDC, 2012-2013
Porotī landowner, c. 1974-1978
Secretary, Maungatapere Irrigation Association, c. 1990; secretary,
MWCL, c. 1990-2013
Director, Planet Blue Spring Water Ltd, c. 2000-2001
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R
Rapana, Joseph
Redwood, Wally
Rewi, Akarana
Reyburn, D D
Richards, Allan
Richards, Ian
Richards, Laura
Richardson, Jody
Riley, George
Rogers, Philip
Roke, Dave
Ropiha, Rachel
Ruka, Millan
Russell, Wayne
Ryan, Joyce
Ryan, Kelly
S
Savage, Michael
Savill, Stuart
Scanlen, Dean
Semenoff, Stan
Shannon, Heather
Simmons, Les
Simperingham,
Janet
Simpson, Mark
Skuse, George
Smith, Bevan

Smith, John
Snell, Walter
Stead, W T

Claimant before the Waitangi Tribunal, 2013
WDC Councillor, c. 1993
Māori landowner, Porotī, c. early twentieth century
WDC Councillor, c. 1994
NRC Consents Programme Manager – Coastal and Works, c. 20092015
Porotī landowner, c. 2005-2006
Porotī landowner, c. 2005-2006
NIWA scientist, c. 2002
Chief Executive, Te Rūnanga a Iwi o Ngāpuhi, c. 2011
Porotī landowner, c. 2006-2007
NCC employee, c. 1978 (by 1983 Senior Water Officer); NRC
Manager Environmental Services, c. 1989; NRC Consents Manager,
c. 1995-2009; consultant working for the NRC c. 2009-2010;
consultant working for Zodiac, c. 2012-2013
NRC Iwi Liaison Officer, c. 2005-2010
Spokesman for the WMRT on Porotī Springs issues, c. 2011-2015
Hydrogeologist and member of the NRC special tribunal, 1989
Mayor of Whāngārei, c. 1989
WDC Team Leader (Consents), c. 2014
Counsel for the MWCL, 2000
NRC Consents Programme Manager – Water and Wastes, c. 20092012; NRC Consents Manager, c. 2012-2013
Consultant transportation engineer, used by Planet Blue in 2001 and
Zodiac in 2014
Whāngārei Mayor, c. 1993
WDC Environmental Planner (Consents), c. 2013-2014
Independent planning commissioner used by the WDC, 2006
Member of the Porotī School Board of Trustees, c. 2001-2006
WDC Chief Executive, c. 2007-2014
NRC Groundwater Monitoring Officer/Hydrologist, c. 2001-2004
Porotī landowner from whom Zodiac purchased the site for the water
bottling plant in 2002
Whangarei City Waterworks Engineer, c. 1987-1989; WDC Water
Supply Engineer, c. 1990; WDC Water Supply Manager, c. 19931995; private consultant, 1995-2014 (acting for the WDC in 1995,
1997, 2000, and 2014)
Porotī farmer, c. 1957-1971
Porotī landowner, c. 2001
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Spring, Barrie
Sterling, L B & D A
T
Takimoana, Koke
Taurau, Katharine
Taylor, Martin
Thompson,
Elizabeth
Thompson, Ian
Thompson, Paul
Tito, Sophie
Tito, Tūpari
Tuhiwai, George
Twichel, Ian
U

Solicitor acting for Walter Snell and the WMRT, 1950s-1960s
Porotī landowners, c. 2001
Māori landowner, Porotī, c. 1989
Counsel for Waimarie Marae, 2004-2006; counsel for the WMRT,
2005-2006
Counsel for the WMRT, c. 2011
Part owner of Accolade Holdings Limited
Director, Zodiac Holdings Limited and part owner of Accolade
Holdings limited
Director, Zodiac Holdings Limited and New Zealand Spring Water
Limited
WMRT trustee, c. 2000
Witness for Richard Nathan, 2010
Representative of Te Parawhau Me Te Uri o Hau o Korokota Marae,
c. 2001-2012
Submitter on Planet Blue’s land-use application, 2001

Urlich, Roko

Lawyer, advisor to Richard Nathan, and trustee of Nathan’s family
trust, c. 2003

V
Venmore, Andrew
W

WDC Water Services Manager, 2003-2015

Wallace, Jacqui
Waller, Derek
Walters, Bob
Waterhouse, Barry
Wells, Russell
Westgate, Stephen
Weston, Simon
Wiessing, John
Williamson, John
Wilson, J M C

NRC Consents Secretary, c. 2004; NRC Hearings Administrator, c.
2010
Kaiwaka water bottling consent holder, c. 2000
Chief Executive of Export New Zealand, c. 2005-2008
Department of Scientific and Industrial Research geologist, c. 1972
District Solicitor, Department of Maori Affairs, c. 1983
Environmental consultant employed by the MWCL, 2005
WDC Water Services Manager, 1996-2003
MWCL Chairman, c. 2012
MWCL director, c. 2001
WDC Councillor, c. 1994
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Appendix 4 – Claimed outcomes of Richard Nathan’s 2000 consultation
regarding the water right applications of himself, the WDC, and the
MWCL 1696
*Maps showing properties follow this table
Interest group adjoining consent site
Map
reference*

Outcome of
consultation

Date consent
form signed

Whatitiri Reserve Trustee

6061

Negotiating

Waimarie Marae – Toma Heta Arama
(Custodian Secretary)

60587

Do not oppose

Autumn
2000 1697

Poroti School Board of Trustees –
Chairperson

6620

Do not oppose

15 May 2000

Mangakahia Sports Complex

6623

Not contacted yet

Poroti Tavern – Neil Lomax

60658

Do not oppose

Maungarongo Marae

6838

Negotiating

Te Waipao Development Holdings
Trust – Richard Nathan

6705/6038/
6049

Consent

12 May 2000

4 May 2000

Registered owners adjoining consent sites
Lindsay Sterling

6614

Do not oppose

24 April 2000

M R Avenall

6601

Do not oppose

24 April 2000

R M & L R Gorrie

71359A

Do not oppose

24 April 2000

MWCL

71359B

4607

WDC

6024

2960

G N Smith

6603

Do not oppose

26 April 2000

D E & M E Meier

6033

Do not oppose

26 April 2000

E W Croucher

6620

Do not oppose

24 April 2000

R J & K J Blanchard

31953

Do not oppose

29 April 2000

K J & J R Brown

6606

Do not oppose

29 April 2000

Ian Zanders

6620

Do not oppose

Did not sign

1696

The information in the table is drawn from a combination of Roger Bowden’s summary tables and
information on the consent forms themselves. Appendix III to ‘Supporting document for resource consent
application’, Roger Bowden, May 2000. NRC file 4611 vol 1
1697
This took the form of a separate letter.
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sheet
G & L Hick

6598

Do not oppose

30 April 2000

D & B Douglas

6030

Do not oppose

2 May 2000

D & K Herbert

6607

Do not oppose

6 May
1999 1698

WDC (bore site)

WDCB

Decommissioned

Richard John Nathan

6608

4611

24 April 2000

Occupier/owner adjoining consent sites (Māori block)
Richard John Nathan

6023/6049

Consent

24 April 2000

Trevor Bazil

6048

Consent

26 April 2000

R Rapana

6054

Do not oppose

3 May 2000

Haki Maihi

6054

Do not oppose 1699

Dawn Munro

DM

Unlocated

Moira O’Leary

6632

Oppose

Christina Edmonds

6051

Consent

3 May 2000

James McGuire

65571

Consent

3 May 2000

Donna Edmonds

65571

Do not oppose

3 May 2000

Edward Oppert

65571

Do not oppose

2 May 2000

T J Carter

6050

Do not oppose

2 May 2000

Keith Carter

6050

Consent

3 May 2000

Occupier/owners associated to the consent sites (Māori block)
Elizabeth Shepherd

6633

Consent

2 May 2000

Lorraine Norris

6719

Oppose

2 May 2000

Christina Hinemoa-Young

6705

Consent

2 May 2000

Richard John Nathan

6705

Consent

2 May 2000

Jeffrey Paul

6721

Do not oppose

2 May 2000

Jerry Paul

6721

Do not oppose

2 May 2000

Brian Brett Shelford

6762

Do not oppose

2 May 2000

Eric Shelford

6762

Consent

2 May 2000

1698
1699

This may have been a slip of the pen, as it is entirely out of sequence with the other dates.
No signed consent form from Haki Maihi is on file.
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Tony Adams

6045/6060/
60587

Do not oppose

2 May 2000

Tom Adams

6045/6060/
60587

Do not oppose

12 May 2000

Charlie Heta Adams

6045/6060/
60587

Consent

2 May 2000

Mary Hemara

6044

Do not oppose

2 May 2000

Jason Nathan

6633

Consent

13 May 2000

Share interests in Māori block associated to consent sites
Kake Akarana Rewi

6055/6053/
6637

Do not oppose

9 May 2000

Dorothy Hunt

6055/6053/
6637

Do not oppose

30 April 2000

Keith Davis

6055/6053/
6637

Do not oppose

30 April 2000

Danny Nathan

6055/6053/
6637

Consent

1 May 2000

Elizabeth Nathan

6055/6053/
6637

Do not oppose

9 May 2000

Ewan Donald Nathan

6055/6053/
6637

Consent

9 May 2000

Ann George

6054

Consent

7 May 2000

Hona Pio Edwards

6054

Consent

11 May 2000

M H Edwards

6054

Do not oppose

30 April 2000

Te Raa Nehua

6054

Do not oppose

1 May 2000
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