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THE AUTHOR 

, '1 
My name is Jonathan Easthope. Before coming to work at the Waitangi Tribunal, I spent three 

years studying New Zealand history at postgraduate level, at Victoria University. During the 

final two years, I researched and completed a Master of Arts thesis. I have been co-iixnissioned 

, to write a research report for the Waitangi Tribunal. 

PART ONE 

1 INTRODUCTION 
This is a report relating to the compulsory acquisition of Poike lands for public works. (See fig 

1) The report is not a definitive history of land title processes affecting the Poike Block, nor a 

social history of those Ngati Ranginui affected by it. Many of the issues, especially the taking 
- ,? 

of land for the motorway, affected numerous Maori blocks outside the area designated Poike 

Block by the court system in 1884. In this respect, the report can be considered as a case study 

of the wider phenomenon of Maori land alienation for public works in Tauranga, in the post- 

. - World War Two period. The report demonstrates a thematic examination of the public works 

alienations from the original Poike Block. The partitioning of the land through the Maori Land 

Court system, and the consequent sale of some blocks has not been analysed here. 

1.1 THE CLAIM 

Wai 362 was lodged by Lance Waaka on 25 June 1993 on behalf of himself,' 'and all hapu 

whanau of Ngati Ruahine who come under the Ngati Ranginui mana'. The claim relates to a 

much more extensive area of Ngati Ranginui lands being covered in a research report 

commissioned for the Tribunal.' Mr Waaka claims that Ngati Ruahine received 'insufficient 

compensation and no compensation' for land taken under the Public Works Act for roading and 

'for other pieces on this poike] block'. Mr Waaka also seeks 'redress on land taken for water 

pipe easements on this land.'2 The claim refers mostly to land taken under the Public Works Act 

1. Rachel Willan has been commissioned by the Waitangi Tribunal to produce a research report relating to Ngati 
Ranginui lands taken for water catchment from Oropi, Weraroa and Parish of Te Papa blocks, Wai 362 

2. Statement of Claim, Wai 362 [p 21 



(1 928) for extensions to the Tauranga - Te Maunga motor~ay.~  Land taken from the Poike 

Block for a quarry, educational purposes, easement of water by a pipe, and electricity lines have 1 
also been investigated. The claimant has requested that any properties or complexes acquired 

by the Crown be exempted from sale under the State Owned Enterprises Act of 1986. 

1.2 THE LAND 

The land under claim is situated in the Tauranga District, next to the south-east boundary of the 

land confiscated on 18 May 1865, under the New Zealand Settlements Act 1863. The Poike 

Block is bordered by the Waimapu Stream to the west, Pukemapou and Ohauiti Blocks to the 

east, and Tauranga Harbour along the northern boundary. (see fig 2) Gate Pa and Te Ranga, the 

two concluding battle sites of the Tauranga military campaign in 1864, are situated nearby, to 

the north-west and south-west of Poike respectively. The entire block was returned to Ngati 

Ruahine under the provisions of the Tauranga District Lands Acts of, 1867&and 1 86K4 Poike 

Block, constituting 43 1 acres 1 rood 16 perches, was investigated H.T. Clarke and H.W. 

Brabant, commissioners appointed under the above Acts, and a Certificate of Title (No 172) was 

issued on 5 March 1884.' On 26 May 1884 the Auckland District Land Registrar issued the 
I -' 

Certificate of Title to Mita Tamati Tu and Wiemu Piahana for 43 1 acres 1 rood and 16 perches 

of land known as the Poeke (sic) Block.6 The block is generally recognised in post-war official 

records by the Poike spelling. The block has also been referred to as Poieke and PoikL7 

1.3 BLOCK HISTORY (PRE-1923) - 
Ngati Ranginui have occupied the Tauranga area since c. 1700.' More recently, a kainga 

3. The claimant's sister, Huia Ryan, has been reported as having presented 'A threat to place a toll gate on a state 
highway on the outskirts of Tauranga'. The article supports the claim for outstanding compensation regarding land 
taken for motorway widening. 'Highway toll gate threat in land row', in Bay ofplenty Times, 11 June 1996 [p 41 

4. For a history of the confiscation, and subsequent return of areas of Tauranga lands see Evelyn Stokes, Te Raupatu 
o Tauranga Moana: The Confiscation of Tauranga Lands, University of Waikato, 1990 

5. Commissioner Brabant, 'Lands Returned to Ngaiterangi Tribe Under Tauranga District Land Acts', Appendices to 
the House ofRepresentatives (AJHR), 1886, G-10, p 4, in Stokes (1990), p 260 

6. CT 451223 [pp 5-9, esp p 51 

7. Stan J Carter (on behalf of the owners) to the Minister of Maori Affairs, 9 October 1972, MA 1 W2490 3812 Pt 6, 
NA Wellington 

8. Stokes, Evelyn, A Histoty of Tauranga County, Dunmore Press, Palmerston North, 1980, pp 26-28 



I belonging to Ngati Ruahine had been established in,the Poikearea by the 1860s.9 (see fig 2) 

1 After the Crown Grant of 1884, Poike Block was partitioned by a Native Land Court order on 

9 April 1 89 1, creating Poike 1,2,3,4,5 and 6 blocks. (See fig 3) Between May 19 10 and February 

1923, No 6,  No 3, No 4 and No 1 blocks were divided into smaller areas through the Maori Land 

Court process. A complicated succession of partitions have been created since 1923. The 

partitioning of Poike blocks has not been the subject of this report. In this respect the report is 

not a block history, but a thematic analysis of the public works created in it.Io 

The Ngati Ruahine marae Ture Tawhito is situated on Poike 14 block. The wharenui was 

constructed around 1880, in the Ringatu style." Today the marae lies in relative proximity to 

State Highway 29.12 There are two urupa on Poike 14 block (formerly known as Poike 6B2 

block). Poike No 2 block is an urupa, partitioned fiom the original block on 9 April 1891. 

Today this urupa is situated to the east of Windemere Drive, behind residential housing. 

1.4 THE LOCATION 

Poike does not feature as a distinct area on the majority of current maps. The original boundary . - 
of the Poike block has remained relatively unchanged, situated between Greerton to the west, and  

Hairini and Maungatapu to the east. Tauranga Moana defines the northern end of the block, and 

Waimapu Stream edges along the western boundary. Poike can be best identified by driving 

eastwards fiom Greerton, along State Highway 29, and towards Maungatapu. The old block 

boundary begins soon after the large sign erected by Transit New Zealand, warning commuters 

of the Crash Black Spot Ahead. The danger zone referred to is situated at the intersection of 

Poike Road and the state highway. The state highway serves remaining Maori land owners, other 

suburban sections, and the Polytech to the west of the intersection. Waimapu Pa Road is also 

reached by turning right at the intersection, serving Waimapu Marae, and a number of remaining 

Maori blocks to the south of Poike Road. 

9. Personal communication (telephone) Evelyn Stokes to Jonathan Easthope, 19 August 1996 

10. Partition Orders are located at pp 216-361 of the document bank 

11. Stokes, Evelyn, A History of Tauranga County, Dunmore Press, Palmerston North, 1980, pp 418-419 

12. Tauranga MI3 62, 11 November 1980, fol 137; Stokes, (1980), pp 418-419; ML 22219 Terralink Hamilton [p 3611 
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1.5 THE PUBLIC WORKS ACT 

The procedures empowering both central Government and local authorities to acquire Maori 

lands for public purposes have been summarked in several Tribunal reports. The Waitangi 

, Tribunal has considered the Act in depth in both the Ngai Tahu Ancillaries Report and the 

Turangi Township Report. A useful summary of the Tribunal's findings on the Crown's 

mechanisms for Public Works acquisitions can be found in a Waitangi Tribunal research report 

on the Kaikohe aerodrome.13 The Public Works Act 1928 has also been the subject of a major 

- - - -  - report by Cathy Mm. For the purposes of this report, the relevant sections of the Public Works 

Act 1928, and the successor Public Works Act 198 1 will be summarised at the beginning of each 

section. 

The wider'claim relates predominantly to general Government- and heal authority land 

acquisitions for public works, which claimants believe was in breach of Article 2 of the Treaty 

of Waitangi.14 The claim covers an extensive area of the Tauranga raupatu, and although the 

Poike lands are situated immediately outside of the raupatu, the block should be seen within the 
M 

broader context of Tauranga public works land alienations. The relevant section of the claim 

(Wai 362) for the Poike Block refers specifically to land taken for roading and a water pipe, and 

the subsequent compensation for these lands. Further public works alienations have been 

identified, namely for a school site, technical institute, a quarry, and high tension power lines and 

a pylon. - 

13. See Man; Public Works Takings ofMaori Land, 1840-1981; Waitangi Tribunal, Ngai Tahu Ancilliary Claims Report 
1995, Brooker's Ltd, 1995; Waitangi Tribunal Turangi Township Report, Wellington, Brooker's Ltd, 1995; White, 
Ben and Woodley, Suzanne, The acquisition of the Puketapu blocks for the New Plymouth Airport, 1996, pp 15-16; 
Johnson, Ralph, Kaikohe Aerodrome, 1995, pp 6-8; Bassett, 1996, pp 11-13 

14. Statement of Claim, Wai 362 [p 21 



PART TWO: - = 

THE ACQUISITION OF POIKE LANDS FOR 

PUBLIC WORKS 

2 QUARRY, 1938 

2.1 ACQUISITION ...* , 

Approximately one quarter of Poike 6B1 block (17 acres 2 roods 7 perches) was taken for 

quarrying purposes by proclamation in 1938. Almost half of this was revoked, or given back to 

the owners, by a proclamation issued in 1942. (see fig 5) It is the opinion of the author that land 

in neighbouring 6B2B block was also quarried. The quarry was prbbibly'u'sed in conjunction 

with other land quarried nearby for road works, either locally, or in Tauranga generally. The 

claimant is able to identify other old quarry sites south of Poike No 5 block, in neighbouring 

. il 
Pukemapou and Te Papa Parish blocks. The claimant recalls that the quarry generated a 

significant amount of debris which was dumped in the Waimapu Stream.'' 

2.2 LEGALISATION 

Section 17 of the Public Works Act (1928) defined the legal procedures that the Crown needed 

to follow regarding land taken for quarrying. Man has found that the 'Crown could take land 

for a quarry or gravel pit required for the construction of public works or take materials such as 

stone or gravel from land under certain conditions including 24 hours notice and on paying 

reasonable c~mpensation."~ Under this Act, an approximation of 4 acres, 2 roods and 8 perches 

of the Poike 6B1 block was officially gazetted for the purposes of a quarry to be vested in the 

Tauranga Harbour Board from 29 August 1938.'~ The area taken was subsequently reduced by 

15. Lance Waaka to Jonathan Easthope, Site Visit, 24 July 1996, see Wai 36214 file note [p 101 

16. Marr, 1994,p 116 

17. New Zealand Gazette, 6211 857, 1938 
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a proclamation of 26 December 1942, to 2 acres 3 roods 3 1 perches.18 

perches) 

Area Taken 193 8 

Area revoked 1942 

2.3 AGREEMENT 

Prior to th;~arbour Board acquisition, Poike 6B 1 block was Maori lahd, h&ed by the owners 

to Herbert Lamon Duncan. The quarry itself had been operating since 1930, a good eight years 

prior to the Harbour Board proclamation in 1938. Duncan entered into negotiations with the 

Maori owners in 1937, and settled on an agreement with 2 of the 5 owners in 1938. The two - 
lease agreements presented to the court were dated 6 and 10 August 1938. The agreements gave 

Duncan temporary use rights over the full 17 acres of 6B1 block.19 

4a 2r 8p 

l a  2r 17p 

T.H.B. quarry 1942- 

Duncan's right to quarry 6B1 block had been recognised at a Native Land Court sitting in 

Rotorua, on 9 May 1939. The grant was retrospective, dating Duncan's use of the land fio'm 1 

June 1937. The court record confirmed Duncan's right to take metal and shingle from land 

jointly owned by Tanurnu Ngarangi and Henare Tawhai, owners of % share out of 2 shares in the 

block. Duncan was granted a lease of £1 per annum, for a ten year period from 1 June 1937. 

Duncan was also to pay the owners a royalty of 3d. per cubic yard of metal or shingle extracted.20 

Duncan made two payments for the use of 6B1 block, both well in excess of the current 

2a 3r 3 1p 

18. New Zealand Gazette, 4/53, 1943 [see fig pp 1 1-12] 

19. Tauranga MB 14, 27 August 1943, fol33 1, NA Wellington [pp 13-37, esp p 151 

20. Waiariki District Native Land Court, Rotorua, 9 May 1939, in ~ l & k  Order File T577 WM-MLC [p 381 

7 
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valuation. An initial payment in 1941 of £75 is referred to as a 'purchase.' price, even though 

7 Duncan did not purchase the land outright, but rather the use rights. Duncan's second payment 

of £50 was to secure the quarrying rights over the remaining 15 acres from a person identified 

in the Tauranga Maori Land Court minutes as Rowe. It is difficult to ascertain whether the block 

had been leased by the Maori owners to Rowe prior to Duncan's lease. What is certain, is that 

Duncan had clearly recognised rights to quarry the block from August 1938 onwards.21 

Total Area 

Area Current Duncan paid 

(acres roods Valuation (c. 1941) 

perches) (1943) 

14a 2r 6p £42 

2.4 DUNCAN'S OBJECTION AND CLAIM FOR COMPENSATION 

Duncan's objection to the Harbour Board aquisition sheds some light on the claimant's belief 

that land outside 6B1 block was also quarried. When Duncan told the court that he and the 

Faulkner Bros had both tendered to supply a local aerodrome with metal, he saia: - 

Faulkners got the job and and opened up a quarry about half in 6B 1 and 

half outside. They got some stone but not enough. I expected they 

would negotiate with me for more stone but the next I saw was that the 

H.B. were going to take land under PWD [Public Works Department]. 

I then instructed that an objection should be lodged. This was done. I 

had no idea the Harbour Board was interested when I opened 

21. Tauranga MB 14, 27 August 1943, fols 330-33 1, NA Wellington [pp 14-15] 
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Mr Meredith, counsel for the Harbour Board, supported Duncan's claim that the agreement never 

came to h i t ion  because of the Harbour Board acq~isition.~~ -. 

, 

Duncan argued that he could not compete with the Harbour Board quarry, leased to the Faulkner 

Bros, who then sold the metal to people around the harbour, paying the Harbour Board 3 shillings 

royalty per yard.24 Counsel for Duncan argued that the Harbour Board acquired land in Poike 

6B 1 block, the best quarry site in Tauranga, and sold metal indis~riminately.~~ 

One witness, James Simon McKenzie, involved in quarry work for 30 years, told the 

compensation court that 

I had a contract at Waimapou [sic] which was cancelled so that P.W.D. 

could do quarrying with unemployed labour. The reason P.W.D. 

cancelled contract was to relieve unemployment in Tauranga town.26 

2.5 COMPENSATION (AWARD) 

On 27-28 August 1943, the Native Land Court heard the application for assessment of - 
compensation for an area of 2 acres 3 roods 3 1 perches taken fkom 6B 1 block for the Harbour 

Board quarry. The court reserved its decision until written submissions from each side had been 

exchanged and filed. On 30 August 1946 the court was advised by Meredith (counsel for the 

Harbour Board) and Cooney (counsel for the Maori owners and Duncan) 'that a settlement 

22. Tauranga MB 14,28 August 1943, fol346, NA Wellington [p 301 

23. Tauranga MB 14,27 August 1943, fol330, NA Wellington [p 141 

24. Tauranga MB 14, 28 August 1943, fol343, NA Wellington [p 271 

25. Tauranga MB 14,28 August 1943, fols 340, 345, NA Wellington [p 24, p 291 

26. Tauranga MB 14,28 August 1943, fol352, NA Wellington [p 361 

9 



agreeable to all parties had been rea~hed'.'~ Judge J. Harvey's decision reflected that (based on 

\ 

1 
the current valuation of 6B 1 block) Duncan's claim had benefitted the Maori owners. 

The Court, after going into the figures submitted, sees no reason why the 

wishes of the parties should not be given effect to and many reasons why 

they should. In case it should be suggested that Duncan's compensation 

should come from the interests only of his lessors, it must be 

remembered that it was his interest in the matter which brought the 

Harbour Board to a settlement at a figure of nearly seventy times the 

Capital Value of the land taken.*' 

The court hsessed the total amount of compensation to be paid by the Tauranga Harbour Board 

at a sum of £550. The compensation was to be paid to the Waiariki District Maori Land Board 

under Section 552 of the Native Land Act 193 1. The owners of 6B1 block were awarded 

portions of £300 to be held in credit by the Waiariki District Land Board, directly proportionate 
.i 

to the owners' share in the title. The compensation was to be held in credit 'until such time as 

the Board considers each owners credit should be paid to him.'29 One hundred pounds was to 

be paid to the grantee of quarrying rights, Herbert Lamon Duncan. The remaining £150 was to 

be paid to offset solicitors' charges, and the costs due to Mr H.O. Cooney by the owners of the 

land. The proportion paid to the solicitors seems remarkably high, amounting to .exactly haff of 

the total amount credited to the 5 owners, and 50 percent more than awarded to Duncan. 30 

27. Rotorua MB 95, 30 August 1946, fol 177, NA Wellington [p 393 

28. Rotorua MB 95, 30 August 1946, fol 177, NA Wellington [p 391 

29. RotoruaMB 95,30 August 1946, fols 177-178, NA Wellington. Henare Tawhai, Piwiki Ngamanu, Ronoke Tawhai, 
Tanumi Ngarangi (each with % share) and Ngakeu Meretaka (with 1 share) were listed on the Partition Order in 1923, 
WM-MLC [pp 39-40] 

30. Rotorua MB 95, 30 August 1946, fol 177, NA Wellington [p 391 



Compensation ,-- 

Owners 

Total compensation 1 942 £550 

Amount 

£300 

Herbert Lamon Duncan 

Mr H.O.Cooney 

Reason . 4 .  . . . .  

£100 

£60 

Held to the credit of the owners by 

Waiariki District Maori Land Board 
-. 

Grantee of quarrying rights 

Costs due to him by owners of land 
- - -  

Refund for:- 

a) expenses of witnesses at hearing. - - 

b) costs of surveys 

c) costs of obtaining the lease to Mr H.L. 

Duncan 
- .'A 

Current Valuation c. 1943 £50 

2.6 SUMMARY 

In this case, the Crown acquired Maori land already subject to a lease agreement between two 

of the Maori owners and a Pakeha contractor. Whether the Harbour Board sought to relieve or 

exploit unemployment in Tauranga town is beyond the scope of this research report. The court's 

decision strongly suggests that the Maori owners would not have been awarded as much - 
compensation, had Duncan not lodged his objection, leading to the Harbour Board application 

for assessment of compensation. Without Duncan's objection, the compensation due to the 

Maori owners might have been significantly lower. 

The land was vested in the Tauranga Harbour Board for quarrying purposes, despite the fact that 

the grantee of quarrying rights was already supplying all of the local bodies, including the 

Harbour Board and the Tauranga Borough Council, with blue stone for back country roads.31 

The compensation awarded by the court recognised that the Harbour Board quarry disrupted the 

existing agreement between the owners and Duncan, removing the land from the ownership of 

3 1. Tauranga MB 14, 28 August 1943, fol 345, NA Wellington [p 291 
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Maori, and interrupting their profitable leasing of it. Most importantly, Duncan had lodged his 

\ P objection to the Harbour Board's lease of quarry rights (on land already leased by Duncan) to the 

Faulkner Bros. The Faulkner Bros' succeeded in beating Duncan in his bid for a significant 

tender to supply metal to the aerodrome. Duncan was within his rights to opposelhe Harbour 

, Board's leasing of a rival quarry on land legally leased to him to quarry. 

The claimant has argued fairly convincingly that land outside Poike 6B 1 block was also quarried. 

This was probably due to the absence of boundary fencing, or perhaps the opportunism of the 

Faulkner Bros, in what appeared to be an unoccupied section of land. Whatever the case, a visit 

to the site in July 1996 revealed the contours of an old quarry at the southern end of 6B2B block 

(known today as Poike 12), covered today with wheki, and other regrowth.32 (see fig 5) 

3 TAURANGA - MOUNT MAUNGANUI 

TRANSMISSION LINE, 1954 

3.1 BACKGROUND 

New Zealand Electricity Department power lines were erected above Poike Blocks 6A2 and 6A3 

in a case similar to the Electricity Department power lines over neighbouring Tongaparaoa 1B 

block in 1954-55." (see fig 11) Although the authority taking the land was legally obliged to 

serve notice on the owners, this did not occur in the Poike case. No application for compensation 

was ever lodged by the Electricity Department as required under the Public Works Amendment 

Act 1947. A high powered electricity pylon exists today on the western section of Poike 8 

(previously known as Poike 6A2 block), lying immediately to the east of State Highway 29. 

32. Site Visit, 24 July 1996, Poike 12 block, see Wai36214 file note [p 101 

33. District Officer Memorandum to Judge K.B. Cull, 15 December 1976, 12-336 Vol 1,  fol 4, Maori Trust Off~ce 
Hamilton 



3.2 NOTIFICATION 

Section 43 of the Public Works Amendment Act 1948 required the Minister of Works to issue 1 
a public notification defining the middle line of a proposed transmission line. The notification 

amounted to the depositing of the proclamation, and maps connected with the proclamation, in 

the District Land Registry Office. After this 'public notification', the Act required the Ministry 

to noti@ the owners and occupants of the land. In October 1954, the Ministry notified the 

owners of neighbouring Maungatapu 1 S 1B and 1 S2 blocks that their land would be entered for 

electricity purposes. The notification took the form of 'wayleave notices', posted three years 

before the land was actually entered for construction, in 1 957.34 There is no evidence to suggest 

that the owners of Poike 6A2 and 6A3 blocks were notified that transmission lines would 

traverse their land, or that a pylon would be constructed on Poike 6A2 block. The pylon is 

situated on area "F", one of the additional strips (see fig 8) taken from 6A2 block, for motonvay 

widening in 1975. Prior to area "F" becoming Crown land in 1975, the land was part of a 

multiply-owned Maori block. There is no evidence to even suggest that 6A2 block was officially 

acquired for the pylon in 1954. 

. 
3.3 MIDDLE LINE PROCLAMATION 

On 17 June 1954 a proclamation was issued establishing the middle line of the Tauranga - Mount 

Maunganui 1 10kV transmission line, proposed under the authority of an Order in Council on 13 

March 1940. The proclamation defined the middle line 'passing in, into, through, or over' a 

large number of blocks, including Poike 6A2 and 6A3 The middle line was defined 

under section 3 1 1 of the Public Works Act 1928, and section 43 of the Public Works Amendment 

Act 1948. Section 311 defined the Ministry's general powers for taking land for 'the 

transmission, use, supply, and sale of electrical energy when so generated'. Section 3 11 also 

warned that trespassers on land taken for transmission lines 'shall be liable and may be dealt 

with' under section 232 as if the land had been occupied for railway construction. 

34. Bassett, Heather, Aspects of Urbanisation ofMaungatapu and Hairini, Tauranga, July 1996, p 3 1 

3.5. New Zealand Gazette, 1954, p 1041 



3.4 COMPENSATION 

\ "-1 Subsection (7) of section 43 of the 1948 Act defined the procedures for compensation. If the 

land was taken, compensation claims could be lodged from the date of the proclamation taking 

the land. Where the land was not taken, but the transmission lines passed 'over, upon, under or 

, close to the land', the time for claiming compensation for injurious effect would date from the 

time the land was entered. The Maori Trustee could have lodged compensation claims for Poike 

6A2 and 6A3 blocks, both held in collective ownership in 1954.36 Maori Trustee files do not 

indicate that any claim was ever lodged by the trustee for land taken from Poike 6A2 block, or 

for the traverse of both 6A2 and 6A3 blocks for electricity purposes. The trustee first became 

involved with compensation claims involving Poike blocks in 1966. These claims were lodged 

with the Ministry of Works for the land taken for motonvay purposes in c.1956. The date of 

entry for the power lines has not been established. The construction of power lines over 

neighbouring Maungatapu blocks in 1957, would suggest that Poike blpqks were similarly 

entered in or around 1957.37 

Evidence regarding the erection of Electricity Department pylons is sparse. A letter from the 
1 

I i 
Maori Trustee to Judge K. B. Cull of the Maori Land Court in December 1976, affirms that 

power lines were erected over Poike 6A(1,2,3) Combined Subdivision F block (the eastern 

severance of 6A2 block, see fig 8) in the mid 1950s. The Maori Trustee advised that the taking 

authority was required to serve notice on owners, but did not.38 Notification of the power lines 

does not appear on the relevant memorial schedules held by the Maori Land Court. A sketch 

plan of Part Poike 6A2 block (under the current appellation Poike 8) indicating the possibility 

of future subdivision, does show the Electricity Department transmission line passing above this 

Judge Cull commented in a memorandum to the Maori Trustee that 'as near as can be 

ascertained (no evidence having been given on this point), no easement has been created for the 

36. 10 owners were recorded on the Partition Order for Poike 6A2 block (1936), and 15 owners on the Partition Order 
for Poike 6A3 block (1936), WM-MLC [pp 297-3021 

37. Bassett, 1996, p 3 1 

38. District Officer Memorandum to Judge K.B. Cull, 15 December 1976, 12-336 Vol 1, fol 4, Maori Trust Office 
Hamilton 

39. Sketch plan in 14/57, Vol I11 [envelope], Maori Trust Office ~arnllton [p 421 



same, nor in fact has-any compensation been offered to the owners for the right or for the loss 

of house or land re~ulting.'~' The response of the Maori Trustee was similarly ambiguous 

regarding the pylons. The District Officer advised Judge Cull that 

At this particular time, it was incumbent on the taking authority to apply 

to the Maori Land Court to have compensation fixed for any taking or 

easement created but in the case of the Crown it was to be done at the 

pleasure of the Minister. In the particular case mentioned, no application 

, .was ever lodged by the Electricity; Department. The Maori Trustee= P s 

subsequently became invloved in this block and sought to have 

compensation paid even though it was over 20 years from the taking of 

the land. The Crown Law Office ruled on the matter and stated that there 
; was no legal obligation on the Crown to pay any compensationand 

resisted any approaches made on moral grounds for an ex gratia payment. 

A final refusal was received quite re~ently.~' 

Comparisons with neighbouring blocks are informative. The Maori Trustee had initiated 

enquiries with the Electricity Department for compensation for Maungatapu B in 1966. 

Although pylons traversed the block, the Maori Trustee believed that its enquiry was too late to 

secure any compensation. The Maori Trustee ceased its enquiries under the .belief that the 

lodgement of a claim for compensation lapsed after 5 years, if landwas not actually taken.42 The 

Maori Trustee only became aware of the transmission lines traversing Maungatapu B in 1966, 

one year after the trustee took over administrative responsibility for this block, and 9 years after %.. 

construction was complete. The Electricity Department paid £170.5 to the sole owner of 

Maungatapu 1x1 block, Mamaeroa Maihi, in 1967. In this case the transmission lines passed 

40. Memorandum Judge K. B. Cull to Maori Trustee, 8 December 1976, 12-336, Vol 1, fol 2, Maori Trust Office 
Hamilton 

41. District Officer Memorandum to Judge K.B. Cull, 15 December 1976, 12-336 Vol 1, fol 4, Maori Trust Office 
Hamilton 



over the block. In the opinion of this author, a claim for compensation should have been lodged 

(-3 by the New Zealand Electricity Department, for the traverse of 6A2 and 6A3 blocks, and the 

erection of a pylon on 6A2.43 
-. 

WATER PIPE, 1976 

4.1 BACKGROUND 

One of the specific public works referred to in the statement of claim is the land taken for a water 

pipe traversing Poike 6B2B2, 6B2A, 6A3,3B3 (currently known as 3B5 block) and 3B1 blocks. 

Another commissioned research report addresses the wider issues relating to the land taken from 

Ngati Ranginui for the water catchment serving Mount Maunganui Bqrgugh. The blocks 

affected are situated to the western side of Poike, and include Oropi No 1 and Oropi No 2, 

Weraroa No 1, Moukunui and Otauna blocks, and several Parish of Te Papa  allotment^.“^ 

> . I - 4.2 LEGALISATION 

Section 240 of the 1954 Municipal Corporations Act empowered local councils to purchase, 

acquire, construct, and establish water works, including water pipes for drinking purposes, and 

serving shipping in the adjoining harbour. The Eleventh Schedule to this Act reveals in closer 

detail, that section 242 was essentially to enable local councils to construct and maintain water 

works under public streets, private streets, roads or public places. Section 241, which was not 

actually used in the Poike case, outlined the provisions for entry onto private land. The Tenth 

Schedule to this Act details that pri~ate~land could be entered for water works, including the 

laying of pipes, but only with the owners' consent. In order to gain the owners' consent, the 

council was required to give notice in writing to the occupier and owner of the lands. The owner 

could then file an objection to the work within one month of the notice. The objection would be 

heard by the council, and a decision would be made to abandon or proceed with the water work. 

43. 92/16/53/6 State Hydro Electric Department Transmission Lines Tauranga - Mount Maunganui: Land; Bassett, 1996, 
P 32 

44. Willan, Rachel, Water catchment report [working copy], Waitangi ~ribunal research report for Wai 362, August 1996 



. As we have .already seen, it was also encurnbent oq the taking authority to apply to the Maori 

Land Court to have compensation assessed for any easement created. 1 

4.3 NOTICE 1975 PIPELINE 

, On 12 February 1976, the Maori Land Court was advised by the Town Clerk for Mount 

Maunganui, Victor Cunningham, that notice for a proposed easement had been served in July 

1975. Cunningham told the court that the Mount Maunganui Borough Council had served notice 

under section 240 and section 242 of the Municipal Corporations Act 1954 on 'the Tauranga City 

Council & Mr Rangi Wawaku whom we understood represented the marae committee. 

Also had a discussion with Gordon Ranui & 2 other gentlemen whose names not known.'46 

4.4 ACQUISITION/CONSTRUCTION, 1976 

On 3 September 1976 the Maori Land Court made an order under section 3Q (J) (k) of the Maori 

Affairs Act 1953 creating an 'easement in gross', to convey water by pipe across Waimapu 

Stream, through Wairnapu Marae on Poike 6B2B2 block, and under the recently gazetted public 

road. An easement is defined in property law as 'the right enjoyed by a landowner of making . - 
limited use of his neighbour's land, as by crossing it to reach his own property.'47 An 'easement 

in gross' suggests a more substantial use of land. This chapter will develop the idea that it 

amounted to a compulsory acquisition. This road is known today as Waimapu Pa Road. Prior 

to September 1976, the land to be traversed by both pipe and road was Maori land. An existing 

pipe had been laid out across Poike 6B2B, 6B2A, 6MY3B3,3B1 and 3A blocks in 1952. (see 

fig 9) Poike 6B2BY 6B2A, 6A3 and 3B3 blocks had already been severed by the Tauranga - Te 

Maunga motonvay during the late 1950s. 

The public road had been constructed by the National Roads Board in the 1970s as compensation 

for the loss of legal access to these severed blocks. The public road eventually passed through 

45. Mr Rangi Wawaku (sic) was in fact Rangi Wetekia Hori Waaka, owner of 10.71407 shares, making him the largest 
shareholder in 6B2B2 block, see Partition Order for 6B2B2 block, WM-MLC [pp 356-3601 

46. Tauranga MB 37, 12 February 1976, fol 177 [p 481 

47. Gordon, Ian A. (ed), The New Collins Concise English ~ictionary, New Zealand Edition, Auckland, 1982, p 350 
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Poike 3B3,6A3 (Sub D) and 6B2A blacks, providing access to Waimapu Marae on 6B2B2?* 

.: -) The court order of 3 September creating the new 24 inch (600 millimetre) water main provided 

for its construction beneath the surface of the public road.49 Evidence given at the Maori Land 

Court in 1976 strongly suggests that the public road was constructed by the local authorities to  

expedite, and in fact legalise the construction of the main providing water to Mount Maunganui. 

It is a doubtful coincidence that the public road was gazetted immediately after the land was 

identified in court as still being Maori land. The road was vested in the Tauranga City Council 

by proclamation in September 1976. Indeed, the Judge's summary reveals that the Mount 

Maunganui Borough Council wrongly believed that the existing access route to 6B2B2 was a 

public road during the planning stages for the easement, and prior to the ga~etting.~' 

An alternative to constructing the easement under the public road, would have been to issue a 

proclamation under the general provisions of the Public Works Act 1928, t&ng Maori land for 

the new pipeline to the Mount. Although the 1928 Act contained no specific provisions for 

taking land for water piping, the general provisions outlined in section 330 (2) enabled the 

Governor-General to delegate power to local bodies to construct public works. This may have . - 
followed the course of a 10 inch (250 rnillirnetre) pipeline laid by the Mount Maunganui 

Borough Council in 1952. The 10 inch pipe was laid without legal provision, across Maori- 

owned Poike 6B2B, 6B2A, 6A3,3B3,3B1 and 3A blo~ks.~'  The possibility of compensation 

payments to the Maori owners of the blocks affected, might have deterred the local authorities 

from pursuing this course.52 In any case, the Maori owners were awarded compensation in 1976, 

in the form of domestic connections to the new 24 inch water supply that traversed their land. 

The equity of the compensation was questioned by Judge K. B. Cull, when a water meter was 

subsequently installed on Maori land, and rates were charged for water consumption. 

48. Tauranga MB 38,3 September 1976, fol 126 [p 631 

49. The pipe size is shown as 24 inches on the plan presented to the court, but discussed as a size 26 inch pipe in court. 
They refer to the same pipe 

50. Tauranga MB 37, 8 March 1976, fol246 [p 541 

51. Tauranga MB 38,3 September 1976, fol 126 [p 631 

52. The only land that was not classified as Maori land was Poike 3B.l block, given European status under the Maori 
Affairs Amendment Act 1967, T 577 (i) WM-MLC [pp 247-2491 



On 8 Mar.ch 1976, Judge K. B. Cull ordered an interim decision -regarding both pipelines, . - 
including a summary of the history as the Court perceived it to date.53 Judge Cull's summary i 

I 
reflected the informal nature of Maori land takings for public purposes in the post-war period. 

4.5 10 INCH PIPELINE, 1952 

4.5.1 Consultation 

The court found that no consultation had occurred in 1952, and that the original pipeline across 

Poike and other Maori blocks outside Poike, was in fact illegally laid. Judge Cull's interim 

decision in March 1976 concluded with the following remarks: 

In 1952 the Mount Maunganui Borough Council laid a 10" pipeline from 

the Tautau stream on the Rotorua - Pyes Pa highway for the purpose of 
- . r  

providing a water supply to the Mount Maunganui Borough. No 

evidence of any negotiation with the owners has been given to this Court, 

nor has there been any evidence that for any part of its long journey, a 

proper legal easement for this pipeline exists, either by written agreement 

between land owners and the Mount Maunganui Borough, or by virtue 

of any taking pursuant to the Public Works Act supported by Gazette 

Notice in the New Zealand G a ~ e t t e . ~ ~  

- 
Mr Hare, representing the Mount Maunganui Borough Council, had stated to the court in 

February 1976 that consent was not necessary for applications made under s 30 (1) (k) of the 

Maori Affairs Amendment Act 1953. Section 30 (1) @) is actually a fictitious reference. What 

could have been invoked was s 30 (1) (j) which gave the Maori Land Court general jurisdiction 

To create easements over Maori freehold land or over European land 

owned by Maoris for the purpose of being annexed to or used or enjoyed 

53. Tauranga MB 37, 8 March 1976, fols 240-246 [pp 51-54] 

54. Tauranga MB 37, 8 March 1976, fols 240-241 [pp 51-52] 
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with any other land, or to create easements over any other European land 

(with the consent of all persons having legal or equitable estate or interest 

therein) for the purpose of being annexed to or used or enjoyed with any 

Maori freehold land or European land owned by Maoris." -. 

In 1977, an application had been lodged by the Ministry of Works to create an easement through 

Maungatapu 1A under Section 30 (1) (j).56 Notwithstanding what could only have been a clerical 

mistake, the council was clearly required to obtain the consent of the owners for the creation of 

easements. 

4.5.2 Background 

On 2 February 1976, Victor Cunningham, the Town Clerk for Mount Maunganui, told the court 
- 4 . *  

that a water connection was made fiom the 10 inch pipeline to the Waimapu Marae 'without the 

knowledge or authority of the Council.' Cunningham explained that the connection 'caused 

considerable air infiltration through the supply line so that in the event of any disruption it took 
\ . - up to 3 days to lease [sic] air fiom the supply and get it working again.'57 The illegality of the 

connection to the marae, causing the disruption to the general supply, provided the rationale 

behind the council disconnecting the marae fiom the water supply. The marae was disconnected 

shortly after the laying out of the pipe in 1952, until its eventual reconnection to the 26 inch main 

4.5.3 Consultation 

The absence of either a written agreement, or invocation of the relevant Public Works legislation 

were addressed by Judge Cull on 8 March 1976. According to the evidence heard by the court, 

some consultation had occurred, but not with all of the owners. Cunningham's allegation 

regarding the illegality of the 10 inch pipe connection also came under scrutiny. The neglect of 

55. Tauranga MB 37, 12 February 1976, fol 173 [p 441 

56. 71/3/2/0 Vol8 Tauranga - Te Maunga Motorway Legalisation - General, RC Auckland 

57. Tauranga MB 37, 12 February 1976, fols 175-176 [pp 46-47] 

58. Tauranga MB 37,8 March 1976, fol240 [p 5 11 
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current legislative procedures by the taking authority allowed the Judge to question -the legality - 
of the 10 inch main itself. b 

What is known, however, is that when the pipeline reached Maori lands 

in the vicinity of the Poike Marae, some discussion did take place 

between either certain elders, or the trustees of the Marae I know not 

which, wherein it was agreed that if the Borough was given permission 

to lay the pipe across Maori lands, then the Marae would be entitled to 

- a water comectisn where it passed through the Marae. This was, in facf : - - 1 1  _ .  - 
done but there is no evidence that any other agreements were made in 

respect of lands other than the Marae, or where the pipeline passed 

through. There is no easement either created through the Maori Land 

Court, or under the Public Works Act and to all intents and pyrposes, it 

would appear that this pipeline where it crosses Maori lands is illegally 

laid and trespass is, in fact, created.59 

Some representatives of 6B2B block appear to have been consulted, but there is no evidence to 

suggest that owners of 6B2A7 6A(1,2,3) Combined Subdivision D, 3B3,3BlY or 3A blocks as 

depicted on the Mount Maunganui Borough Council plan, were consulted. The plan was 

submitted to the court in September 1976.'j0 In February, Thomas Keno, the majority shareholder 
- .. - 

in 6A(1,2,3) D block protested that 'As the 10" line exists at the moment I cannot get into my 

own pr~perty. '~' On 26 June counsel for Mr Keno supported his claim, stating that 'Mr Kino 

[sic], the owner, says present pipes left in a cutting for [sic] near road & approx 7' above road 

level & he asks that they be lowered to road level at time he develops his land. As they are they 

prevent his getting access.'62 

59. Tauranga MB 37, 8 March 1976, fol240 [p 511 

60. Tauranga MB 38,3 September 1976, fol 126 [p 631 

61. Tauranga MB 37, 12 February 1976, fol 179 [p 501; Partition Order 6A(l,2,3) Combined Subdivision D block, 9 
February 1955, WM-MLC [pp 3 18-3201 

62. Tauranga MB 37,21 June 1976, fol273 [p 561 



4.5.4 10 inch pipe disconnected, c. 1952-1975 

'P While presenting his evidence in court on 12 February, Cunningham attempted to divest the 

Mount Maunganui Borough Council of responsibility for injury caused to the owners by the 
-. 

disconnection of the original pipe. Cunningham stated that the 

Council was forced to disconnect water supply to the marae but it had in 

mind ever since the needs of the people & took the final opportunity to 

see supply was restored because on completion of the new main 
. >  - arrangements had been made for the present 10" pipeline to. be .,- a _ 

transferred to Tga city as part of its reticulation & feeder system. This 

removes the technical difficulties of allowing a domestic connection to 

a bulk supply system. So in view of the representations made by Tga 
' 

County & Mr. . . Reweti & in terms of the agreement which we had with 

the owners - as a result we did restore connection to the marae & waived 

all charges & fees.63 

The Town Clerk's concern for the 'needs of the people' may well have been genuine. It might 

also have been an attempt to appease the owners present in court. If the council had truly been 

concerned about the supply to the marae, it would not have waited until 1975 to reconnect it.64 

Judge Cull summarised on 8 March that the disconnection to the marae had taken effect 'sh~rtly 

after the pipe was laid . . . and from that time until 1975 there was no connection to the Marae 

site.'65 Cunningham's evidence in support of the application for a 26 inch main also reflected 

the Mount Maunganui Borough Council's wish to relieve itself from the ambiguity surrounding 

the 10 inch pipe. Once the 26 inch main was installed, and responsibility for the 10 inch main 

had passed to the Tauranga City Council, the Mount Maunganui Borough Council perception 

was that the 'Council has no interest in the 10" line & would not want for the consideration of 

63. Tauranga MB 37,12 February 1976, fol 176 [p 471 

64. Tauranga MB 37,8 March 1976, fols 240-241 [pp 51-52] 

65. Tauranga MB 37, 8 March 1976, fol 240 [p 511 
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an easement for 26" line to be prejudiced in any way by the situaticmon the 

4.6 26 INCH WATER MAIN, 1976 

4.6.1 Reconnection and water meter 

, Judge Cull's interim decision established that in December 1975, the connection fiom the 10 inch 

main to the marae, had a mechanism for the charge of council rates installed. After two decades 

of no water supply, and 

with some considerable haste, the Mount Maunganui Borough Council 

installed a connection upon which there is in existence a water meter, 

which at present does not measure the amount of water being used. This 

connection was installed notwithstanding representations by Mr Reweti 
- ,.. 

some time earlier when he was flatly refused his req~est.~' 

4.6.2 Meeting: easement for 26 inch main 

Concurrent with the installation of the water meter in December 1975, an agreement between the 

parties regarding the need for a 26 inch main was being reached. At the final hearing on 3 

September it appears that the owners were indeed anxious that the 26 inch main be laid without 

further delay.68 In the opinion of this author, the sense of inevitability present ixi the council's 

26 inch main proposal influenced the marae committee's agreement. The existing 10 inch 

pipeline had already been established across these blocks without legal provision. The Borough 

Council quoted the Public Works Act as one means of gaining legal status for the 1975 pipe. In 

my opinion, this presented the marae committee with little choice, but to bargain with the council 

for the best outcome. Although the Act was not actually used, the marae committee's ability to 

decline the council offer was minimised by the course of the existing pipeline, and the council's 

66. Tauranga MB 37, 12 February 1976, fol 176 [p 471 

67. Tauranga MB 37,8 March 1976, fols 240-242 [pp 51-52] 

68. Tauranga MB 38,3 September 1976, fol 125 [p 621 



intention to construct a new pipe with a larger capacity. The original pipe, and the domestic 

-1 connections to the new pipe had become a point of leverage used by the council to bargain with 

the owners, who were also intent on gaining water connections to their homes. Judge Cull 

surmised on 8 March that 

representatives of the Mount Mauganui Borough Council met with 

certain of the owners of lands adjacent to the Marae and with the trustees 

~f the Marae. There, they were told that it was proposed a 16" [sic] main 
a - 

- - would pass through the middle of the Marae. They were also-tolcl that if - - - " - - * < - -  

need be the Mount Maunganui Borough Council could issue the 

necessary notice under the Public Works Act, to take the land. It was 

agreed that the pipeline be laid, but at the point where it met the 
' 

boundary of the Marae it would be diverted around its perimeter. Beme 

form of agreement was prepared wherein it is recited that the grantors 

have agreed to grant to the Mount Maunganui Borough Council an 

easement in perpetuity, giving them the right to lay and maintain a line 

of waterpipes and to convey water along the lines marked "Existing 10" 

Bulk Main" and "Alternative Now Proposed" on a plan to such 

agreement.69 

.. 
4.6.3 Compensation 

Judge Cull regarded that any compensation settlement should consider the disruption to the 

owners caused by a number of factors. The construction of a castiron box containing an air valve 

near the rear entrance of the marae dining hall was not included in the agreement. The disruption 

caused by tractors, trucks and other motor vehicles present during construction, and any 

blockages to the owners' right of way to the marae needed to be addressed before an agreement 

was made. Judge Cull questioned the extent to which the owners understood that a water meter 

would be imposed to charge rates. Cull also beleived that the owners were unaware that when 

the new pipe was built, the 10 inch pipeline belonging to the Mount Maunganui Borough 

69. Tauranga MB 37, 8 March 1976, fols 240-242 [pp 51-52] 
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Council, and the title to it, would be handed over to .the Tawanga City Council.70 . . 

1 
The case of the meter again highlights that only partial consultation occurred. The assumption 

that all affected owners were affiliated with the Waimapu Hairini Marae Committee (who met 

, with the Mount Maunganui Borough Council in 1976), does not equate with a comprehensive 

process of consultation with the legal owners of the affected blocks. 

4.6.4 Water meter: rates 

Judge Cull reflected that the ambiguous nature of consultation in 1976, also characterised the 

nature of the agreement made between the borough council and the marae committee. 

: . However, it must again be pointed out and is a matter for resolption, $hat 

it appears that in consideration of their being allowed to lay their pipeline 

on lands other than the Marae site, the title to which has nothing to do 

with the Marae whatsoever, the Mount Maunganui Borough Council by 

way of compensation, have installed this connection to which I have 

already referred, but it has been pointed out and I do not know to what 

extent the owners understood this, the moment the new pipeline comes 

into operation the 10" pipeline and whatever title is thereto vested in the 

Mount Maunganui Borough Council is being handed over to the 

Tauranga City Council as a feeder service for their water supply. Hence . . 

the installation of the meter, for when this happens the Marae will be 

charged no doubt in accordance with the existing rates current in the 

Tauranga City Council. Is this adequate compensation ? I think not.71 

Cull regarded that compensation should also consider the affect on the owners' plans for 

subdivision. The land in proximity to the marae was being considered as the nucleus of a 

settlement for the Maori owners.72 Cull believed that: 

70. Tauranga MB 37,s  March 1976, fo1244 [p 531 

71. Tauranga MB 37 , s  March 1976, fol244 [p 531 

72. Tauranga MB 37,s  March 1976, fols 244-246 [pp 53-54, p 54a] 



A vital and important factor in this [subdivisional development] 

undertaking would be no doubt the provision of an adequate water - 

supply. There are already a number of houses there, some of them 

admittedly substandard, but nevertheless, the nucleus of a settlement. I 

cannot see if compensation is to be considered, that these people should 

not be likewise con~idered.'~ 

4.6.5 1976 Compensation Awards Re: easement for 26 inch main 

On 25 June, the Tauranga City Council Engineer, H.M. Binnie, stated that once the 10 inch main 

had been taken over, it would become incumbent on the Tauranga City Council to provide water 

connections to the affected Poike blocks as agreed at a meeting in the Mom€ Mauganui Borough 

Council offices on 29 March. Further requests for compensation were made by the owners in 

court on 21 June. The following connections and realignments were to be made through 

3 
I -  

collaboration between the Mount Maunganui Borough Council and the Tauranga City Council, 

after the original 10 inch main had been shifted.74 Binnie outlined the compensation grants as 

follows: 

1. The owners of Poike 6B2B2 block were awarded two connections where the pipeline 

traverses the block. .- 

2. Mrs Waaka (Walker) was denied her request for a connection to the Right of Way 

between Poike 6B2A and 6A3 blocks, on the basis that two connections to 6B2B2 wodd 

be sufficient. 

3. Wi Keepa, the owner of Poike 3B1 block was granted one connection, despite the land 

being classified as European Land. The 20 year existence of the pipeline on this 

property, and the wish for good relations justified the grant. 

4. The owners of Poike 3B3 block were granted two connections to the north and south 

73. Tauranga MB 37, 8 March 1976, fols 244-246 [pp 53-54] 

74. Tauranga MB 38,25 June 1976, fol 13 [p 601 
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severances, again for the twenty year pipeline traverse of this property. 

5. The owners of Poike 6A (1,2,3) Combined Subdivision D block, and Poike 6B2A block 

were granted connections to the north and south severances, and the 10 inch pipeline was 
6 

to be shifted off the blocks and onto the roadway. 

6. The proposed pipeline would be realigned to allow for a clubhouse that the owners 

intended to erect on Poike 6B2B2 

The compensation awards limited the number of domestic connections made to the af3ected 

blocks, and restricted the subdivisional potential of the land. Thirty-one potential sections are 

shown on the subdivisional plan for 6B2B2 block, leaving 29 potential sections without 

connections by the compensation awarded in 1 976.76 

4.6.6 Poike 3A block 

The 10 inch main appears over Poik e 3A block on the Mount ME 

b - 
~unganui Borough Council plan 

submitted to the Maori Land Court on 3 September 1976.77 (see fig 9) There is no evidence to 

suggest that any of a succession of owners of 3A block received any compensation for the 10 

inch pipeline, either in 1952, or during the awarding of connections in 1976. Okeroa 

Whareakaka's name was entered onto the Certificate of Title for 3A block, subsequent .to a 

consolidation order on 6 January 1969. The order cancelled the Maori status of the land, but as 

seen with 3B1 block this alone should not have excluded the sole owner of 3A block from 

compensation. An entry on the Certificate of Title on 3 1 July 1972 recorded the transfer of title 

to James Reihana, Duncan Reihana, and Alec King as tenants in common with equal shares. The 

last sole owner recorded on the Certificate of Title, prior to the construction of the new pipeline, 

75. Tauranga MB 37,21 June 1976, fol273 [p 561; Tauranga MB 38,25 June 1976, fol 12 [p 591 

76. [See document bank p 54a] 

77. Partition Order Poike 3A block, 22 September 1915, WM-MLC [pp 242-2431; Tauranga MB 38,3 September 1976, 
fol 126 [p 631 
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and the subdivision of the block into lots, was Truby Hollister Jones, on 12 Augug 1975?* 

4.6.7 Discounted rates 

The application of Tauranga City Council rates to the domestic connections was addressed during 

, court hearings in June 1976. Mr Morgan, counsel for the Maori owners, questioned clause 13 

of the agreement which stated that 'City will give domestic water at discount while land outside 

City boundary, but at full rate when comes into City.' Morgan represented the belief of one 

owner, Gordon Ranui, based on meetings with council representatives, that the owners would 

receive discounted rates for water consumption ~ermanently.~~ Ranui quoted clause 2 on page 

3 of the minutes of the meeting regarding discounted rates. Mr Willoughby, counsel for the 

Mount Maunganui Borough Council, explained that clause 2 in fact meant that current council 

policy would apply. Willoughby went on to explain that the current council policy, as outlined 

in the agreement, did not allow for discounted rates, since the land had bee0 xezoned within the 

boundary of Tauranga City. Willoughby's statement inferred that the owners had not been 

deceived by the agreement. The council view was that the owners would benefit by having to 

pay higher rates. Regarding Mr Ranui, Willoughby is recorded as having said that 'His land will 
1; 

1 -  

obtain all usual advantages & betterment which will accrue . . . when land comes into City.'" 

Mr Kanapu asked on behalf of Mr Wi Keepa and the owners of adjacent properties, whether the 

water rates would remain at the discounted rate until subdivison took place. Mr Binnie 

responded that the discount would certainly not apply, and that it equated with only a very small 

saving 'in the order of 25% of 37% cents - or about 9 cents per 1000 gallons.'81 

4.6.8 Urgency 

By the final sitting, the court had found that all 'difficulties and objections have been 

satisfactorily ironed out7 between the Maori owners and the two councils. Any further delays 

78. CTlON385 [p 1361 

79. Tauranga MB 37,21 June 1976, fol274 [p 571 

80. Tauranga MB 37,21 June 1976, fol274 [p 571 

81. TaurangaMB 38,25 June 1976, fol 14 [p 611 



to the laying of a 26 inch ~ a t e r  main werg regarded by the court, and the Mount Maunganui - - . 
Borough Council, with some urgency. External pressures were pressing on the court to expedite 1 
its decision. Contractors were waiting to install the water pipe, and any M e r  delays were 

considered by Mr Hare (representing the Mount Maunganui Borough Council) as ihe potential 

source for extra expenses being accrued.82 The claimant believes that the original pipe was laid 

across Wairnapu Marae, instead of under Oropi Road, and following the course of State Highway 

29. The contractors employed to construct the pipeline were evidently under pressure to meet 

their deadline, and found the existing route to be the most expedient means of completing the 

pipe in the given time.83 

4.6.9 Maori Land Court Interim Decision 

On 8 March 1976 Judge Cull gave his interim decision regarding the proposed easement. The 

absence 0f.a legal easement for the existing 10 inch pipeline laid in 1952 has already been 

mentioned. What also became evident was the illegality of the roadway constructed by the 

National Roads Board, in conjunction with the Ministry of Works and Development, as 

compensation for Poike blocks severed from legal access by the motonvay to Poike Road. Cull 
d 

addressed the situation as at 1967: 

As to the aforesaid public road: About 1967 a new motonvay was 

constructed in the vicinity of the land with which we are here dealing. - 
In fact it passes through them. The appropriate Gazette Notices were 

published for the taking, but what happened after that is completely 

unknown to this Court and I think to the majority of the Maori people 

living in this area. By virtue of the construction of the roadway effective 

access was taken from a number of blocks in the vicinity, but without 

warning or negotiation, there appeared an alternative access which exists 

today, properly constructed and tarsealed almost up to the entrance to the 

Marae. This indeed is the road to which we have previously referred and 

82. Tauranga MB 37,21 June 1976, fol275 [p 581; Tauranga MB 38,25 June 1976, fol 13 [p 601 

83. Lance Waaka to Jonathan Easthope, Site Visit, 24 July 1996, see file note Wai 36214 [p 101 



along which this pipeline was to pass. In answer to a question from the 

Court, enquiries were instituted and through the good offices of Mr 

Kanapu, Maori Land Officer for the Tauranga County Council, their 

records were investigated and nothing could be found where this had at 

any time been gazetted for taking, or an application to the Maori Land 

Court for the necessary Roadway Order. I have through Mr Prentice of 

the Maori Land Section of the Lands and Survey Department, now found 

that it is not a legal road. I refer to plan SO 47808. An examination of 

this will disclose that the land for this roadway was certified and the plan 

lodged with the Lands and Survey Department as a proposal for road 

taking, which from that day to this has not eventuated." 

On 2 1 June 1976, Mr Hare confirmed the court's findings, stating that 'As to legality of roadway, 

Ministry of*Works close to gazetting. Can't say at this stage it is a legal, road, . . as authority of Ct 

necessary. Road put in as compensation for closing another road. Existing pipe will not be on 

new roadway, but new pipe will be.'85 The road closed probably refers to the western end of 

Poike Road. The existing 10 inch pipe was to have been realigned near the marae dining hall, 
4 

and moved off 3B3 and 6A(1,2,3) D.86 The plan submitted to the court at the final hearing 

indicates that the 10 inch pipe would in fact be moved under the new road. The court was 

satisfied that counsel for the Mount Maunganui Borough Council, and counsel for the owners, 

had settled all matters 'between all interested parties'. The court finally detemined, under 

considerable urgency, that there 'will be an Order Sec 30 (1) (k) granting easment in gross in 

favour of all parties . . . to lay, maintain, remove & replace pipelines in accordance with the 

plan'.87 (see fig 9) 

84. Tauranga MB 37, 8 March 1976, fols 242-244 [pp 52-53] 

85. Tauranga MB 37,21 June 1976, fol272 [p 551 

86. Tauranga MB 37,21 June 1976, fols 272-273 [pp 55-56] 

87. Tauranga MB 37,3 September 1976, fols 125-126 [pp 62-63, esp plan on p 631 
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4.7 SUMMARY 

The original placement of a 10 inch water main across Waimapu Marae and five 

neighbouring Poike blocks was a highly irregular public work. The evidence heard by 

the Maori Land Court reveals that although the Mount Maunganui Borough Council had 

hired contractors to construct the pipe in 1952, the council had not followed the correct 

legal procedures. No notice of intention, or negotiation with the owners had taken place 

until after the contractors had entered onto the marae lands. A verbal agreement of sorts 

was made in 1952 between either the contractors or the council, and some representatives 

of Poike 6B2B2 block. In real terms, the owners had little choice over the matter. The 

arrival of the 10 inch pipe left the owners in the position of bargaining for domestic 

connections, if not with the council, then with the contractors when they entered onto 

6B2B block. Because the connections were illegally made,-the coyqcil felt justified in 

stopping these connections, shortly after the completion of the pipe to Mount Maunganui. 

This opinion was later asserted by a council representative in court. 

1 - 
0 The court found in March 1976 that trespass had been made across the blocks affected 

by the 10 inch main. The court also established that the road provided by the National 

Roads Board, as compensation for injurious affection for the severance of Maori blocks 

by the state highway, was in fact also illegally laid out. After the illegality of the road 

was established, the Ministry of Works issued a proclamation in the Gazette making the 

road a legal entity. 

. The laying of the 10 inch pipe in 1952.without the proper legal easement, was in effect 

a compulsory acquisition. The subsequent creation of a legal easement for the 1976 pipe 

effectively amounted to a continuation of council water pipes across Maori blocks. The 

council never considered removing the 10 inch main. Despite the Mount Maunganui 

Borough Council's discussions with some of the owners in 1976, the owners of the 

affected blocks had no choice regarding either pipe. 

A representative of the Mount Maunganui Borough Council defended the 10 inch main 



in court, stating that consent was not required for the creation of easements under the 

Municipal Corporations Act. This was in fact not the case. 

After the completion of the 10 inch main, and the verbal agreement to supply the marae 

with a domestic connection, the marae was disconnected for a period of 20 years. 

The situation of the 10 inch main obstructed at least one owner gaining access to his 

block. 

The Mount Maunganui Borough Council attempted to divest itself of responsibility for 

the initial (and illegally laid) 10 inch pipe when the Tauranga City Council took over the 

ownership of both pipes passing under Waimapu Pa Road. 

, . - 1 . . A  

Compensation amounted to the awarding of domestic connections to most of the 

properties adjacent to Waimapu Pa Road, but not all. 

A water meter for the charging of rates was hastily installed in 1976. When the Tauranga 

City Council inherited responsibility for the pipelines, discounted rates were charged. 

The discount was minimal. The owners were unaware of the clause in the agreement 

with the Mount Maunganui Borough Council that the connections would be rateable. 

- 
Waimapu Pa Road was constructed by the National Roads Board in c. 1976-77, as 

compensation for the severance of four Maori blocks by the state highway. The road 

actually enabled the local authorities to install the 24 inch main, and move the existing 

10 inch main off the affected properties, placing it beneath the surface of the new road. 

The relevant Acts required that water pipes were to be laid beneath public streets or 

roads. The construction of the access road fulfilled this requirement, and provided both 

the Mount Maunganui Borough Council, and the Tauranga City Council with a way out 

of a legally sticky situation. The provision of an access road also fulfilled the Ministry 

of Works' legal obligation to compensate the owners of the blocks severed by the 

highway. The court found that the owners were completely unaware that the road 



amounted to compensation. In fact, after the initial motonway acquisitions, more land 

was taken fiom the severed Maori blocks under the guise of compensation for loss of 1 
legal access, and vested in the Tauranga City Council. 

-. 

STATE HIGHWAY 29,1956-1996 

5.1 BACKGROUND 

The most significant land takings from Poike blocks were acquired under the Public Works Act 

1928 for the Tauranga - Te Maunga motorway. The road between Barkes Corner and the 

boundary of the original Poike Block (1 884) is known today as State Highway 29. Although the 

land taken fiom neighbouring Hairini and Maungatapu blocks was upgraded to motorway status 

in 1965, this did not happen to the Poike section." All of the official ,corre~pondance relating 

to these land acquisitions refers to the road as a motorway, rather than highway. The discrepancy 

simply reflects that the Ministry of Works intended to build a motorway through Poike blocks 

when it was able. This may still happen in the forseeable future. 

5.2 LEGALISATION 

The procedure for taking land for motorways was defmed in section 4 of the Public Works 

Amendment Act 1947. Under this Act, the procedures enabling the government to take land for 

railway construction were extended to apply to land taken for motorways. ..Subsectian 2 

empowered the Governor-General to define the middle lime of a motorway, subject to sections 

216 and 217 of the Public Works Act 1928. A middle line proclamation was sufficient 

notification under the .I928 and 1947 Acts. A recent report commissioned by the Tribunal has 

identified that 

After the definition of a centre line, the actual area of land required was 

to be taken by proclamation, and only at this stage was there any 

requirement for notification of the owners. It should be noted however, 

88. Telephone communication with Stuart Campbell, Terralink ~amii ton,  26 July 1996 



that subsection (g) of section 216 only required the owners to be notified 

'either before or after
7 

(emphasis added) the land was taken, clearly 

showing that this notification was intended to be informative rather than 

providing an opportunity for consultations and  objection^.^^ -. 

5.3 ACQUISITION 

5.3.1 Middle Line proclamation 

The middle line proclamation for the Tauranga-Te Maunga motonvay was gazetted on 7 

September 1959; The middle line was defined as traversing an extensive range of blocks-from 

Te Papa Parish, Poike, Tongaparaoa, Hairini, Maungatapu, Te Ngaio, Tumatanui, Oruamatua and 

Wharawhara, including land in Tauranga Moana. More specifically, the middle line was defined 

as 'passing in, into, through, or over Poike 6B2B, 6B2A, 6A3,3B, 6A1,6A2, lA, lC, and 4B 

5.3.2 Date of Entry 

- ' In reality, and like other cases of this kind, these nine Maori blocks were actually entered by the 

Ministry of Works for survey and construction several years before the relevant Gazette notice 

was issued?' Research has identified that there was in fact 

little correlation between the dates when areas were proclaimed as taken, ' 
- 

and the actual progress of work on the land, or the dates at which the 

owners lost the use of the land. This is because the gazette notices could 

not be published until the exact area required had been determined, and 

the portion had been surveyed. In most cases Works did not know 

exactly how much land they needed until they had started construction 

89. Bassett, 1996, pp 1 1-12; see also Marr, 1994, pp 1 18-120 

90. New Zealand Gazette, 5611295, 1959 

91. Marr, 1994, pp 186-187 



The land taken fiom Poike was not officially gazetted until 21 September 1967, by-which time 

the Maori Trustee stated that 'the motonvay had in fact been in use for a number of years.'93 

Similar lapses occured in the neighbouring Hairini blocks, where land was entered at various 

times between 1959 and 1966, but not gazetted until December 1971 in one case, and February 

1972 in 

5.3.3 1967 Motorway Acquisition 

On 21 September 1967 a proclamation was issued taking land for the motonvay. Under the 

Public Works Act 1928, the Minister of Works acquired land fiom Poike blocks, dividing all of 

the affected blocks into two halves, or severances. The owners of sevep of the severances were 
C I 

denied legal access to Poike Road, as a result of the motonvay  acquisition^.^^ At the date of 

survey (December 1964), all of these blocks were Maori fieehold land, held in collective 

ownership. (see fig 6) 

I Block I Area Taken ( Legal access I 
I I 1967 (acres roods 

I 6B2A I l a  l r  1 4 . 8 ~  I severed I 
6B2B 

93. Maori Trustee to Town Clerk City of Tauranga, 24 November 1972, 14/57 Vol 1, fol 236, Maori Trust Office 
Hamilton 

perches) 

2a2r 14p 

6A3 

95. New Zealand Gazette, 6411765, 1967; S.O. 43857 [p 63a-63b], S.O. 43858 [p 63c] 
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I3B I 2a l r 2 7 . 2 ~  I retained narrow I 1 frontage I 
16AlC I Oa2r06p I retained frontage I 
1 6A2 1 l a  l r  2 7 . 9 ~  1 severed 1 

1A 

1C 

1 Total I 12a l r  30 .6~  I I 

-- 

Oa lr  0 1 . 4 ~  

l a  l r  1 0 . 4 ~  severed 

4B 

5.3.4 1975 Motorway Acquisition 

A second proclamation was gazetted on 12 December 1975, taking kdre l%d (under the 1928 

Act) from the blocks north of Poike Road, for motorway ~idening.9~ (see fig 7) Widening strips 

were added to both sides of the motorway, with the exception of 4B block, which only had land 
' \ . - taken fiom one side. At the date of survey (May-July 1974) three of these blocks had been sold 

to Pakeha owners. 

severed 

I 1 

I I 

Oa 3r 0 1.5p 

I I Area Taken (acres roods I 

severed 

Block 

I 1 1975 I perches) 

96. New Zealand Gazette, 1 1012925, 1975 

Additional Conversion 



Severances were already created on all six of these blocks. (see fig 8) The 1975 acquisition 

added two more severances, one to the west of the motorway, and one to the ea~ t .9~  The largest 

severances were created in cdlectively-owned Maori- land in 6A2 and 1C blocks, -but-a - - - - 

significant severance was also created in 1A block. Pakeha owners of 6A(lY2,3)Cl and 4B block 

also had land severed from road frontage. Significantly, the proclamation taking 3988 square 

metres from 6A(172,3)C1 block, shown on the schedule passing directly through the house 

belonging to S.A. & C.M. Wardle, was revoked by proclamation in Septkmber 1977.98 Although 

the other widening strips did not pass through any habitations, the creation of severances made 

the possibility of building houses impracticable, and in fact illegal without legal access to Poike 

Road. i L 

( TOTAL (4.5424ha 1 

Block 

6A(172,3)C2 

6A(1 ,2,3)C1 

6A2 

Areas designated " B  and "D" as shown on S.O. 47906 were severed by the 1976 acquisition. Area "G" also shown 
on S.0.47906, and "J", "M" and "0" as shown on S.0.47907 were the existing severances, created by the initial 
acquisition in 1967. Terralink Hamilton [pp 64-65] 

Severance 

896m2 

13 74m2 

2.5937 ha 

New Zealand Gazette, 99/2539, 1977 [see S.O. 47906 p 641 



5.3.5 1976 Motorway Acquisition 

A third proclamation was gazetted on 30 January 1976, taking land under the 1928 A& fiom four 

blocks south of Poike Road. (see fig 7) The Ministry of Works acquired these additional pieces 

fiom 6A(l,2,3) D, 3B3,6B2B and 6B2A blocks for widening strips to the southern side of the 

m o t o r ~ a y . ~ ~  The survey plan drawn up in October and November 1974 scheduled a further area 

of 210 square metres to be taken from the Wairnapu River Bed. The river bed acquisition has 

not been identified by the Crown agencies involved in the administration of Maori land in Poike 

because it technically exists outside the legal perimeter of Poike 6B2B2 block. The result is that 

the Maori Trustee has no compensation file relating to the land taken from the river bed, and no 

compensation was ever paid for this land. The land was originally identified as 24 perches in 

1967. The 1974 survey plan shows that 'River Bed not yet taken'.'" A 

- -- 

3B3 

6B2B 

6B2A 

Total 1976 

Block 

6A(1,2,3) D 

I Combined Total 

These four blocks south of Poike Road had all been severed from legal access by the original 

Area taken 

1976 

2979m2 

99. New Zealand Gazette, 131241, 1976 

Conversion- 

(acres roods 

perches) 

Oa 2r 3 7 . 8 ~  

100. S.O. 43857 [pp 63a-63b], S.0.48043 [p 661, Terralink Hamilton 
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- 1967 acquisition. The owners of these southern severances received a different form of - 

compensation from that given to the owners of severed blocks north of the road. In fact, the 

Ministry does not appear to have scheduled, or valued the severances of the 1967 take, until the 
-. 

1975 and 1976 acquisitions were surveyed. 

5.3.6 Public Works Act 1981: section 20 "agreements" 

After the passing into law of the Public Works Act 1981, land continued to be taken for the 

motorway, but under different provisions. Section 20 of the Public Works Act 198 1 gave the 

Minister power to acquire land, with the following conditions: 

(a) That the owner of the land has agreed to his land being acquired; and 

(b) That no private injury will be done by the acquisition, or that compens~tion is provided by 

this Act for any private injury that will be done by the acquisition. 

Section 20 of the 1981 Act maintained the Crown's power to take land under 'agreements' 
i - 

provided for originally under section 32 of the 1928 Public Works Act. 

A recent report commissioned for the Tribunal has noted that the term 'agreement' is completely 

misleading. Under the 1928 Act, the Crown retained the power to compulsorily acquire land for 

public works, but the term 'agreement' implies that the taking of land equated.to a mutually 

agreeable sale I purchase exchange. In fact, the element of compulsion denied the owners a real 

choice, and the taking of land remained a formality (albeit protracted in this case) for the 

Ministry. In other cases, an 'agreement' reflected that negotiations had been conducted, and that 

the owners and the Ministry had reached a mutually agreeable figure for compensation. The 

element of compulsion however, maintained pressure on the owners to reach a settlement, in the 

guise of a sale I purchase transa~tion.'~' 

Section 20 of the Public Works Act 198 1 gave effect to section 17 of the 198 1 Act, which 

101. Johnson, 1995, pp 20-21; White and Woodley, 1996, p 15; Marr, 1994, p 165 
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outlined the provisions for agreements affecting multiply-owned Maori land. The Crown's 

;3 power to acquire Maori land by 'agreement' under section 17, reflected that 'agreements' 

continued to take place in situations where Maori had no real alternative but to agree. The taking 

authority, being either the Ministry of Works or the local council, could still acquire-Maori land 

, pursuant to an agreement with the owners, like the section 32 (1928) provision. The 1981 

provision continued to distance the taking authority fiom making direct and thorough 

consultation with the owners. Subsections 4 and 5 of Section 17 (1981) outlined the process for 

acquiring Maori fieehold land (as defined by section 2 of the Maori Affairs Act 1953), with more 

than four owners, and not vested in any trustee or trustees. The Mister,  a person authorised by 

the Minister, or a local authority, could apply to the Maori Land Court under Part IX of the Maori 

Affairs Amendment Act 1974. Subsection 4 (c) of the 198 1 Act deemed that the Maori Land 

Court 'shall deal with the application as if a notice under an enactment had been issued to the 

owners.' Subsection 5 followed that if 'an agent is appointed by the Maori L,qd Court, he shall, 

subject to the terms of the appointment, be deemed to be an owner for the purposes of entering 

into an agreement under this section and of executing any transfer or conveyance.' Without the 

protection of a trustee, the owners of multiply-owned Maori land could find their land alienated . A . , 
to a local or general Government agency, without notice, and through the appointment of 

someone other than an owner as their nominal agent. 

5.3.7 1982 Motorway Acquisition: 6A(1,2,3) C2 block 

A fourth proclamation was issued on 10 August 1982, acquiring the severance of part PoikedA 

(1,2,3) C2 block created by the motonvay. (see fig 8) The Ministry of Works acquired the land 

under section 20 of the Public Works Act 198 1, and the acquisition was effective &om 19 August 

1982.'03 The Maori Trustee received compensation on behalf of the owners of 6A(lr2,3) C2 

block in 1969 and finally in 1981 ($2006), as part of a total settlement package for all Poike 

blocks affected by the original 1967 taking. The owners were not compensated for the 1975 

taking until the severance was also acquired in 1982. The compensation paid in 1982 amounted 

to $28,000, making a total of $30,006 for the entire block. 

103. New Zealand Gazette, 9712705, 1982 [see S.O. 47906 p 641 



Block I Severance I Conversion - Total take I I Taken 1982 1 (acres roods 1 1975 and 

5.3.8 1987 Motorway Acquisition: 6A2 block 

On 4 February 1982, a proclamation had been issued under the Public Works Act 198 1, revoking 

the proclamation taking 8264 q u q e  metres of Poike 6A2 block (5 December 1975). The 

proclamation declared that the land was no longer required for the m~tonvay. '~~  A further 

proclamation dated 13 July 1987 declared that the 8264 square metre section, and another part 

of Poike 6A2 block (3591 square metres), were acquired by agreement, for the Tauranga-Te 

Maunga motorway. The proclamation served as a re-affirmation of; the $975 proclamation, 

which had already taken these two parts of Poike 6A2. 

6A (1,2,3) C2 

The second schedule of the proclamation declared 2.5937 hectares taken from Poike 6A2 block L - 
'in connection (emphasis added) with the Tauranga - Te Maunga motorway.' (see fig 8 "C", "F", 

" G )  All three sections of 6A2 block were taken under section 20 of the Public Works Act 1981, 

896m2 

and vested in the Crown fiom 23 July 1987.1°5 

The 8264 square metre section of 6A2 block ("F") that was taken for a second time in 1987; and 

the 2.5937 hectares ("G") also taken in 1987, have not been used for their intended purpose. 

Both strips of Poike 8 block lie to the east of the motorway.lo6 If the blocks are surplus Crown 

Land, they may be subject to the offer-back provisions of the Public Works Act 1981. The 

probable outcome is that area "F" will still be used for the original purpose. The result of this 

perches) 

Oa Or 35 .4~  

action, and the development of adjoining areas, would assist Transit New Zealand to upgrade the 

highway to motonvay standards. Works Consultancy Sevices have prepared a concept plan 

1982 

Oa 3r 0 0 . 1 ~  

104. New Zealand Gazette, 12/359, 1982, Vol I 

105. New Zealand Gazette, 1 1813437, 1987, Vol IV [see S.O. 47906 p 641 

106. See "F" and " G  on S.O. 47906 [p 641 



showing off-ramps fiom the state highway, that would require additional acquisitions from 

\/ -'l 6A(l,2,3)Cl, and 6A(l,2,3)A, as well as 3B5 and 3B2 Area "G" was also acquired 

by agreement in 1987, and remains severed from any kind of legal access. Because a large sum 

of money was paid as compensation for areas "F", " G  and "C", it would seem highly unlikely 

, that any of these areas would be offered back to the original owners, under the 198 1 offer-back 

provisions for surplus land.lo8 

I6A2 I 3591m2 I "C" I 0a 3r 22p I 

Block Area Taken S.O. 47906 

1987 1 
6A2 

6A2 

. i. - 
5.4 MOTORWAY COMPENSATION 

5.4.1 The Maori Trustee's initial claim for compensation 

Under the Public Works Amendment Act 1962, the Maori Trustee was required to negotiate 

compensation on behalf of Maori holding land in multiple ownership. The Maori Trustee, 

Conversion 

(acres roods perches) 

6A2 

however, had no power to enter into compensation negotiations prior to the a&altualta.king of rand, 

as was common practice during compensation claims for non-Maori land.log In the case of Poike 

blocks affected by the motorway, the Maori Trustee was already corresponding with the Ministry 

of Works in September 1966, 12 months before the land was actually gazetted. The Maori 

8264m2 

2.5937 ha 

Trustee sent two reminders to the Ministry of Works, requesting information regarding 

compensation, on 22 September 1966 and 3 1 January 1967. 

Total 

107. See Works Consultancy concept plan [p 681 

108. Man, 1994, p 196 

109. White and Woodley, 1996, p 16 

"F" 

" G  

9a lr 14 .2~  

2a Or 06 .7~  
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6a lr 2 5 . 5 ~  



On 22 September 1966 the Maori Trustee wrote to the Ministry requesting-information regarding 

whether a survey, or Gazette notice had been issued for the motorway, in order to inform the 1 
owners. 'A number of the owners of Maori land traversed by the above roadway have 

complained that although the road has been in use for a number of years they have not as yet 

received any compensation for the loss of their land.' The Maori Trustee provided a list of 15 

blocks affected by the m~torway."~ The Ministry's reliance on Land Title Office information, 

rather than the more precise information held by the Maori Land Court, created a discrepancy 

between current and past appellations. When the Ministry finally gazetted the land to be taken, 

the blocks affected appeared under their old appellations. Several of the blocks in the 1967 

Gazette notice had been partitioned before the Gazette was published, and the same confusing 

pattern continued to shape Ministry perceptions of the land throughout the 1970s and 1980s. 

During the course of compensation negotiations, the correct appellations were identified by the 

Maori Trustee. - A , . .  

When the Maori Trustee informed the Ministry, in September 1966, of the blocks affected by the 

motonvay, a full year before the Gazette notice had been published, four blocks partitioned fiom 

the original Poike 6 block were included. The Maori Trustee indicated that Poike 6A(1,2,3)El, 

E2, A and B blocks, (see fig 3) had also been affected by the motorway. These are some of the 

appellations for the block formerly known as Poike No 6 block. None of the four blocks listed 

by the Maori Trustee appear to have been taken for the motonvay itself, and were not the basis 

of the compensation negotiations that followed. Poike 6A(l,2,3)A, By El, and E2 blocks may 

have been 'physically affected' by the motorway construction, but not subject to a proclamation. 

Section 229 of the Public Works Act 1928 gave the taking authority the power to 'enter land and 

take, or deposit, stone, gravel, or earth etc'. Recent research has found that land on either side 

of the motorway was frequently used 'either to extract fill, or as a dumping ground for soil 

removed from the nearby earthworks.'"' Significantly, lands not taken for the motorway, or 

severed fiom it, were directly affected by the construction. 

110. Maori Trustee to Ministry of Works, 22 September 1966, 14/57 Vol 1, fol8, Maori Trust Office Hamilton 



In September 1969, a report was prepared by C.F. Bennett Ltd, valuing the Poike blocks affected 

-3 by the state highway. Bennett's report was prepared at the request of the solicitors acting on 
\ 

behalf of the Maori Trustee. The report shows that the northern section of Poike 6B2A block 

was also affected by the motorway acquisitions, although the land was not actually'acquired by 

the Ministry. Poike 6B2A block is the only block where compensation remains outstanding 

today. Bennett reported that it 'appears also that fiom part of 6B2A on the north side of the 

Motorway, the Ministry of Works has borrowed fill to help raise the levels of road for 

construction, ' ' I2  

The following table compares the appellations gazetted, and the actual partitions the motorway 

passed through in 1967. The table is the result of the list sent to the Ministry by the Maori 

Trustee in September 1966. If there is a case for reassessment of compensation, it will be 

because of.  the Maori Trustee's agreement to negotiate using the Ministry's incorrect 

appellations. The discrepancy reflects the Ministry's attitude in dealing with land taken for 

public works. It also reflects the process under which the owners of land taken were 

compensated. The Ministry only dealt with the owners on a few exceptional occasions, in 
4 

response to owners' enquiries. Instead, the Ministry dealt with the solicitors acting for the Maori 

Trustee, who in turn were hlfilling their statutory responsibility by acting on behalf of the 

owners of multiply-owned Maori land. 

1 (22 September I 
Gazette Existing partitions 

1 3B I 3B1 and 3B2 1 

6B2B 

6B2A 

6A3 

112. C.F. Bennett Ltd to Cooney, Lees and Morgan, (8 September l969), p 2, in Cooney, Lees and Morgan to Maori 
Trustee, 20 April 1971, 14/57 Vol 1, fol 187, Maori Trust Office Hamilton [p 701 
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1966) 

6B2B 

6B2A 

6A(1,2,3) Sub D 



1 6A2 1 6A(1,2,3) Sub F I 
6A1C 

5.4.2 Survey Plans 

a - = -  In February 1967, the Ministry notified the Mami ~Tmstee that survey-&ins for $he initial 

motonvay construction had been passed to the Chief Surveyor 'some time ago'. The letter 

indicated that the delay in gazetting would continue until all surveys had been completed: 

6A(1,2,3) Sub C - 

These [survey] plans do not show the ultimate full requirement which 

largely amounts to the existing survey plus widening strips, except at the 

approaches to existing road intersections (Poeke [sic] and Oropi Roads) 

where the requirement is under reappraisal from the design point of 

view. 113 

I 

5.4.3 Notification - 
At this stage, in February 1967, the Ministry had received enquiries from the Maori Trustee, and 

another regarding Poike 6A2 block fiom Cooney, Lees and Morgan, Tauranga solicitors 

representing the owners. The taking authority was not legally required to commence 

compensation negotiations with the trustees, or solicitors for the owners, until after the Gazette 

notice had been published. Here are two examples of negotiations being initiated, not by the 

Ministry, but by the owners' legal representatives.l14 The Maori Trustee does not appear to have 

notified the owners of its automatic statutory agency under section 104 of the Public Works Act 

113. Ministry of Works to Maori Trustee, 24 February 1967, 14/57 Vol 1, fol 15, Maori Trust Office Hamilton 

114. Ministry of Works to Maori Trustee, 24 February 1967, 14/57 Vol 1, fol 15, Maori Trust Office Hamilton 
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1928, until 15 May 1968. The Maori Trustee advised the owners of Poike 6B2B, 6B2A7 

\"3 6A(1,2,3) D, 6A(1,2,3) C2,lA and 1C2 blocks that an expert private valuer would be employed 

to determine the value of the land taken, and that 'there is a lot of detail involved and for this 
1 

reason settlement may not be reached for many months yet.'"' Poike 3B2 block w-%s originally 

omitted from the list, but included with Poike 4B block later on.'I6 

Okeroa Whareakaka, the sole owner of 4B block, gave the Maori Trustee agency in writing to 

act on her behalf. The Maori Trustee then enlisted the services of Cooney, Lees and Morgan to 

act on its behalf in regard to Poike claims for c~mpensation.~ l7 The Maori Trustee did not act 

on behalf of Henare Piahana, the owner of Poike 3B 1 block, who opted to negotiate through a 

solicitor. 

5.4.4 Compensation - L . -  
The tendency for the Ministry to depreciate its land valuations for public works takings was 

repeated in Poike. Case studies in neighbouring Hairini and Maungatapu blocks have shown that 

low Ministry valuations could be used as leverage to lessen the expense of compensation. The . 4 
resulting cycle of drawn-out compensation negotiations has been described as an adversarial 

process, driven by the Ministry, in order to gain the cheapest and most expedient result. The 

Maori Trustee was aware of the Ministry's low valuations, and employed independent valuers 

to achieve a better result for the owners. The result however, was that the Maori Trustee often 

agreed to compromise figures of compensation, as a result of pressure fiom the Ministry to reach 

a settlement.118 This was common practice for Ministry officials, seeking to minimise the costs 

of compensation throughout New Zealand.ll9 The Maori owners themselves, were usually 

marginalised by a compensation process that included the Maori Trustee, solicitors; valuers, and 

115. Maori Trustee to owners [form letter], 13 May 1968, 14/57 Vol 1, fol56, Maori Trust Office Hamilton 

116. Summary, 14/57 Vol 1 ,  fol290, Maori Trust Office Hamilton 

117. Cooney, Lees and Morgan to Maori Trustee, 23 May 1968, 14/57 Vol 1 ,  fol62, Maori Trust Office Hamilton 

118. Bassett,1996,pp14-15,p21,p24 

119. Man; 1994,p 180 



. . the Ministry of . . 

1 
5.4.5 Valuations 

The Ministry of Works advised the Maori Trustee in February 1967 that it had already obtained 

valuations for the land taken for the Barkes Corner - Hairini section of the Tauranga - Te Maunga 

motorway, in anticipation of compensation negotiations regarding land held in multiple 

ownership. It is questionable how equitable these valuations were, however, as the Ministry had 

still not issued survey plans showing the full requirements for widening to the new road.'*' 

It appears that the Ministry of Works' initial valuations.were prepared with the expectation that 

Maori land in Poike would be acquired, according to the law, and without much, if any, 

difficulty. The sense of inevitability about the entire procedure for compulsory acquisitions 

highlights the incredible powers wielded by the Ministry at this time, It is evident that Ministry 

officials considered themselves prepared to fulfill their statutory obligation, and commence 
. -  compensation negotiations with.the Maori Trustee subsequent to the official proclamation taking 

the land. The Ministry advised the Maori Trustee in February 1967 that the 
1 - 

position regarding compensation is that when the Proclamation taking the 

land is issued we will make offers of compensation to you in those cases 

involving multiple ownerships, as is the usual practice, and for this 
* 

purpose we have already obtained valuations for the land. These 

valuations were based in engineering land plans but would be sufficiently 

sound for the purpose of initiating compensation di~cussion. '~~ 

In December 1967, the Maori Trustee's position was to withhold the ordering of valuations, until 

the Ministry of Works had completed the additional acquisition for widening the motorway, and 

120. Bassett, 1996, p 33; Johnson, 1995, p 7 

121. Ministry of Works to Maori Trustee, 24 February 1967, 14/57 Vol 1, fol 15, Maori Trust Office Hamilton 

122. Ministry of Works to Maori Trustee, 24 February 1967, 14/57 Vol 1, fol 15, Maori Trust Office Hamilton 
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- - a further proclamation was issued. In the meantime, the Hamilton office of the Maori T W e e  

-'\ was in receipt of roll valuations for Poike blocks, as part of the five yearly assessment conducted 
\ J 

for all land by the Valuation De~artment. '~~ 

Area (acres Area taken Roll valuation 
- - I Blocks No. of 

owners 

Approx value 

of area taken affected 1 roods [acres roods 

perches) perches) 

(Special GV) 

$1 1,800 at 

18.8.67 

Oa 3r OOp 

123. Maori Trustee Hamilton to Maori Trustee head office, 6 December 1957 [read 19671, 14/57 Vol 1, fol22, Maori 
Trust Office Hamilton 



L -. The roll valuations may have been used by the Maori Trustee and the Ministry come t0.a - . 

compromise settlement of compensation. The date of valuation is 1967, the same date as the 

initial proclamation, and the date the Ministry finally decided on as the date of entry. 

, 5.4.6 Advance Payments 1968-69 

The Maori Trustee agreed to two advance payments of compensation for Poike blocks affected 

by the Tauranga-Te Maunga motonvay acquisitions. The advances were paid for lands taken by 

proclamation and published in the New Zealand Gazette in 1967. On 5 March, the District 

Commissioner provided the Maori Trustee with,the Ministry's advances on compensation, and 

calculations of interest (with the knowledge that further land was yet to be taken). The 

~ in is t$s  valuation of the advances in 1968 failed to include Poike 1C2 and 3B blocks, and 

incorrectly described the acreage of 4B and 1A blocks. The correct acreage was evaluated by the 

valuers at 3' roods 1.5 perches for 4B (3 acres less than tabulated by the Ministry), and 1 rood 1.4 

perches for 1A (1 acre less than tabulated by the Ministry). The error would appear to have been 

a clerical mistake, and was sorted out by the Maori T ru~ tee . '~~  

Block 

(acres roods 

perches) 

( 6A1 1 Oa 2r 06p 1 $276 1 $1 52 sub C2 / $428 I 

Area 

Advance 

4B 

1A 

6A2 

124. District Commissioner of Works to Maori Trustee, 3 May 1968,14157 Vol 1, fol47, Maori Trust Ofice Hamilton 

Value 

3a Olr 5p 

laOlr 4p 

l a  l r  27 .9~ 

Interest 

$484 

$169 

$764 

Total 

$266 

$93 

$420subF 

$750 

$262 

$1184 



The Valuation Department's assessment of land affected in 1967 compares favourably inthe case 

.-% of 4B and 1A blocks, but not for 6A1 (read 6A(1,2,3) Sub C2), 6A3 or 6B2. The Valuation 
\ f 

Department valuations for 6A1,6A3 and 6B2 blocks were higher than the valuations quoted by 

the Ministry in its calculations of advance payments of compensation. The higher vduations are 

highlighted. If they had been used by the Ministry to calculate the advance payments o f  

compensation, then the advances could have been higher. 

Valuations were not made for all of the blocks. At this stage defining the correct appellations 

Block 

of the affected blocks was something of a minefield for the administrators, again highlighting 

that the Ministry simply took land without consulting the owners, or even researching the legal 
.- 

titles. 

VNZapprox 

valuation 

(1) 1968 

On 13 March 1968, the Ministry of Works made an advance payment of $5,330 compensation 

for Maori freehold acquired for part Tongaparaoa 2B2B2 block, Hairini 1 G3, Poike 4B, 1 A, 

6A2, 6AlC, 6A3, 6B62 and 6B2A b10eks.l~~ Poike blocks were apportioned a total advance 

payment of $3390, comprising the Ministry's valuation, and interest. The Memorandum of 

Agreement stated that no claim for compensation had been 'formulated lodged or prosecuted by 

the Maori Trustee.' The $5,300 advance payment was to be made 'without prejudice to his right 

M o m  

valuation 

125. Table of compensation, 14/57 Vol I, fols 36 [p 721,241 [p 741, Maori Trust Office Hamilton 
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.s - % . to have compensation determined under Part III of the Public Works Act and the said sumshall - - - 
be deducted fiom the amount of compensation so determined under Part III.'126 

'I 

In June 1968, the Maori Trustee informed the solicitors that 'So far the Maori Trustee has not 

obtained any valuations and has not therefore, been, to date, in a position to negotiate with 

Ministry of Works."27 Why the Maori Trustee agreed to the advance payment based on the 

Ministry's valuations is unclear. The Maori Trustee head office may have recommended that the 

district office should accept advances on compensation, while further land requirements were 

decided. Seven years passed from the time of the initial gazettal in 1967, and the finalisation of 

survey plans showing the ultimate requirements for motonvay widening, in 1974. 

In August 1968, the Ministry was still delaying the issue of a further proclamation, until the 

engineers had decided 'whether allowance should now be made f0r.a four-lane highway or 

sufficient taken merely for a two-lane highway."28 

(2) 1969 i 

f 
The Maori Trustee agreed to a further advance of $644 for Poike 1C ($220 + $121.40 interest) 

and 3B ($195 + $107.60 interest) blocks, including 1 1 years interest at 5 percent per annum in 

July 1969, and completing the payment of advances for Poike blocks affected by the 1967 

proclamation. This eleven year interest payment indicates that 1959 was the date from which 

these advances were calculated. The Maori Trustee always treated the advan~e paymengs as 

interim compensation and 'reserved to himself the right to negotiate for more compensation if 

he thought there was a need for any further claim."29 

The advance payments of compensation received by the Maori Trustee were not distributed for 

126. Memorandum of Agreement between Maori Trustee and the Crown 28 February 1968, Maori Trust Office, 
Hamilton 

127. Maori Trustee to Cooney, Lees and Morgan, 25 June 1968, 14/57 Vol 1, fol65, Maori Trust Office Hamilton 

128. Note for file, Maori Trustee to Mr Cattanach, 14/57 Vol 1, fo178, Maori Trust Office Hamilton 

129. Cooney, Lees and Morgan to Maori Trustee, 17 July 1969, 14/57 Vol 1, fol 123; Maori Trustee to Cooney, Lees 
and Morgan, 30 July 1969, 14/57 Vol 1, fol 128, Maori Trust Office Hamilton 



- two reasons. The trustee anticipated that 'another larger amount of compensation' would be 

\---I paid, and that the distribution among the multiple owners would 'give a number of the owners 

under 50 cents each.'130 The blocks where economic distributions were possible are as follows: 

Block 

6(1,2,3) Sub D 

6(1,2,3) Sub C2 

6(1,2,3) Sub F 

(6A2) . 

4B (solely owned) 

Value minimum 

share 

. -+ The Maori Trustee evidently withheld the advances pending the final settlement of the claim. 

When an audit was done on the Maori Trustee's Hamilton office in 1975, the auditors asked why 

an interim distribution had not been made. The District Accountant had identified the advances 

entered on ledger card 7046. A credit balance of $4747.20 had remained almost static since 

1968.131 
- 

An example of how uneconomical the advances really were, can be seen in a request by Doreen 

Merle Waaka, wife of and successor to Rangi Wetekia Hori Waaka, the major shareholder in 

Poike 6B2B2 block. Mrs Waaka wrote to the Maori Trustee in July 1976, asking for her 

husband's share of the compensation, 

130. Hairini-Barkes Comer Summary Sheet, 14/57 Vol 1, fol240, Maori Trust Office Hamilton 

13 1. Extract from Audit Report 12 May 1975, 14/57 Vol2, fol337, Maori Trust Office Hamilton 
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As my husband Rangi Wetekia Hori Waaka was a shareholder inthese _ - . - 

blocks we, his children, and I would like you to pay his share of these 

moneys as soon as possible as we are in need of money to pay for water 

piping to our homes, and wish to get them paid before summer.'32 

The Maori Trustee replied that only.$17.85 was held on Rangi Wetekia Hori Waaka's beneficiary 

card, and that two months would be required before the money could be paid, in order for the 

succession order to mature.133 

5.4.7 "Specified Date" of Entry 

The Ministry's practise of specifying the date of entry, at a date often years after the land was 

entered, was , . applied to Poike, Maungatapu and Hairii blocks. Because the final procedure for 
- a r i  

compulsory acquisitions of land was the issuing of a proclamation in the New Zealand Gazette, 

the date of the proclamation was also established by the Ministry as the "specified date" of entry 

onto that land, rather than the actual date the land was entered for survey and constr~ction.'~~ 
E - 

The solicitors representing the Maori Trustee in compensation negotiations for these blocks 

believed that under case law, the date at which the land was entered was the relevant date, with 

the usual proviso that a Notice of Intention was issued. This was not the case in Maungatapu, 

Hairini or Poike blocks. The nearest official recognition that the land had been entered was the .- 
proclamation of a centre line in 1959, but the Ministry determined that the date of entry would 

be the date of proclamation, which was 1967 in the Poike case.'35 

The difficulty in determining the date fiom which valuations of the land, including interest, 

should be paid, was complicated by the rate of residential development in the area, and the 

132. Mrs Doreen Merle Waaka to Department of Maori Affairs, 15 July 1976, 14/57 Vol2, fol381, Maori Trust Office 
Hamilton 

133. Maori Trustee file note, 21 July 1976, 14/57 Vol2, fol382; Maori Trustee to Doreen Waaka, 28 July 1976, 14/57 
Vol2, fol384, Maori Trust Office Hamilton 

135. Ibid, p 25 



_. . - -concurrent rise in land values. The rise in Tauranga land values especially affected pi-  per ties . 

r - with views of Tauranga Harbour and Mount Maunganui. Because the value of Poike blocks had 

increased in 1967, compared with the actual date of entry in 1956, the calculation of interest fiom 

the higher land value (at 1967) allowed for the calculation of more compensation.-' It could be 

argued that the Ministry's practice of calculating compensation fiom the "specified date" was 

more beneficial for the Maori 0 ~ n e r s . I ~ ~  

This author believes that the Ministry selected the date of entry at 1967 to expedite the settlement 

of compensation. The Ministry of Works may well have paid more compensation (to the Maori 

Trustee) through this method of valuation. The fact remains, however, that the owners were not 

compensated for the 11 year period during which they were deprived of their land, fiom the 

actual date of entry (1956) to the date of proclamation (1967). The only exception to this rule 

were the advance payments received by the Maori Trustee for 1 C and 3B blocks in 1969. These 

were calculated fiom 1959, making 1959 the effective date of entry. The Maori Trustee's district 

officer in Hamilton commented in October 1972 on the 'rank injustice of the whole procedure', 

C 
regarding the calculation of compensation for Hairini 2A2 block, and Maori land taken in the . w 
wider area.'37 

(1) Background 

The Ministry initially advised the Maori Trustee in September 1968 that compensation would 

be assessed at the "specified date" of entry. A file note by the Senior Court Clerk of the same 

month was written on the assumption that the 'effective date of entry' was 1956.138 The issue 

was to become a source of considerable ambiguity over the next few years. The valuer employed 

by the Maori Trustee cast his valuation of May 1972 on the specified date of 1967. 139 Although 

the middle line proclamation had been made in 1959, the solicitors were to inform the Maori 

Trustee in November 1972 that: 

136. Ibid, p 26 

137. Ibid, pp 25-26 

138. File Note Senior Court Clerk, 11 September 1968, 14/57 Vol 1, fol 82, Maori Trust Office Hamilton 

139. Cooney, Lees and Morgan to District Officer, Maori Affairs Department, Hamilton, 14/57 Vol I, fol227, Maori 
Trust Office Hamilton [p 771 



The Department claim that the date of entry was 1956 but when we 

requested them to produce proof of that they were only able to supply - 

copies of an entry by the overseer in his diaries confirming that entry was 

made in 1959.140 

The solicitors acting for the Maori Trustee informed the district office of the Maori Affairs 

Department in October 1972 that: - - . 

The land in question [Poike] was taken under a Middle Line 

Proclamation instead of a proclamation under s. 22 of the Pu6lic Wbrks 

Act, and for this reason the date of entry is the specified date if it is 

earlier than the date of proclamation. Provided proof is given of an 

earlier construction date, Mr Boswell [valuer] may need to recast his 

valuation. 14' 

A Maori Trustee file note dated 30 April 1979, raised the question of the specified date once 

again. The Maori Trustee appears to have been more concerned with expediting an extended 

settlement process (under pressure fiom the Ministry), than investigating the potential for a more 

equitable settlement based on the actual date of entry. The consequences of amending the 

compensation to 1956 were perceived to retard the progress already made. By April 1979, the 

Maori Trustee regarded the amending of the date of entry as a barrier to settlement: 

Mr Attewell [for District Commissioner of Works] mentioned that he is 

140. Cooney, Lees and Morgan to Maori Trustee, 1 November 1972, 14/57 Vol 1, fol232, Maori Trust Office Hamilton 
[P 781 

141. Cooney, Lees and Morgan to District Officer, Maori Affairs Department, Hamilton, 18 October 1972, 14157 Vol 
1, fol227, Maori Trust Office Hamilton [p 771 



checking on specified date. Date of Entry was 1956 and date of proc. (at 

which date "takes" were valued was 1967) . . . If specified date should 

be 1956, Mr Attewell warned that we could be back to "square one".'42 

(2) Ministerial assurance: McIntyre sets date of entry at 1959 

In October 1972, Stan J. Carter had represented the owners' concerns in a letter to Mr MacIntyre, 

the Minister of Maori Affairs. Carter quoted a statement made by the Minister of Works (Mr 

Allen) to MacIntyre in August 1971. The Minister established the date of entry at 1959, and 

assured MacIntyre that economic advances would be forthcoming to the owners. 

The owners will be entitled to payment for the land permanently lost and 

for the losses arising from the department's occupation sinci 1939: In 
.. . 

addition, interest will be allowed on amounts due from the date of 

occupation. In view of the problems faced by those owners who 

occupied the land, and the unusually long delay since first entry, I can 

assure you that every effort will now be made to ensure either early 

settlement in full, or in the event of possible delay in final agreement, 

payment of a substantial advance to assist the re-establishment of the 

owners will be made.'43 

- 

The reality was that the owners' entitlement for losses since 1959 were not calculated as part of 

the advances paid in 1968 and 1969. Neither did the promise of a 'substantial advance' 

eventuate. Although the advances made in 1968-69 amounted to $4043, arguably a large sum 

of money, the owners of most (though perhaps not the sole owner of Poike 4B) of the blocks 

would have questioned the degree to which they had been 're-established'. A count of the 

142. Note for file, 30 April 1979, 14/57 Vol3, fol 538, Maori Trust Office Hamilton [p 791 

143. Stan J. Carter (on behalf of the owners) to MacIntyre, Minister of Maori Affairs, 9 October 1972, MA 1 W2490 
3812 Pt 6, fol 822, NA Wellington [p 821 



owners listed on the relevant partition orders for the affected blocks shows that at least :76 awners 

were invloved. Poike 6B2B block accounted for the greatest number of affected shareholders, 

with 24 listed on the partition order. A closer analysis of the succession orders current at the date 

of entry may establish a greater number of shareholders in these blocks, as parerits died, and 

, children inherited the shares. The Maori Trustee recorded 145 affected owners, at c. 1968-69. 

In fact, none of Allen's assurances were to reach hition. In his letter to MacIntyre in October 

1972, Carter added 'Now Sir, nothing has been eventuated and that promise was fifteen months 

ago. ' 144 

Finally, in September 1979, G.E. Attewell (for District Commissioner of Works B.J. Butcher) 

advised the solicitors that he had been given Ministerial approval to have the "specified date" for 

settlement of compensation amended to the date of the proclamation (1967,)., The decision was 

based on the common understanding demonstrated by offkials at a meeting in 1979, that the date 

of proclamation was in fact the date of entry. The three government officials, one each from the 

Ministry of Works, the Department of Maori Affairs and the Maori Trustee, were either unaware 
L 

of the Minister's assurance regarding 1959 as the date of entry, or in agreement to expedite the 

compensation settlement. 

Attewell replaced 1959 (as the date of entry) with the date of proclamation, 1967 as the specified 

date, under section 29 (3A) of the Finance Act 1944 as amended by section 34 of the Public 

Works Amendment Act 1975. Attewell may have favoured 1967 as the date of entry, because 

Boswell's independent valuations (dated 30 May 1972 and 22 May 1974) were also based 

"incorrectly" on 1967 as the specified date. 'However, by adopting his figures and the figures 

assessed by the Crown, I consider settlement can be concluded quite readily.'145 The apparent 

inequity of valuing the land lost to the owners from 1967, instead of 1956, could have been 

beneficial for the Maori owners. Rising inflation during the 1970s enabled higher calculations 

of interest, based on increasing land values from the late 1960s, than would have been possible 

144. Ibid 

145. Ministry of Works to Cooney Lees and Morgan, 25 September-1979, 14/57 Vol3, fol 546, Maori Trust Offke 
Hamilton 



if the actual date of entry was used to calculate c~mpensation.'~~ 

\ 

Adding to the confusion, was an advance on compensation made in 1965 with 1 1 years interest, 

based on 1965 as the specified date. Attewell decided to treat this as a lump sum payment 

(although he did not add what it amounted to), and proceed to a final settlement. Adopting 1967 

as the specified date would clarify a complex situation for the Ministry, and help expedite the 

settlement of c~mpensation.'~~ 

5.4.8 Interim Compensation 

The interim compensation received by the Maori Trustee was based on valuations made by the 

Ministry of Works. In this respect the interim payments were decided by the Ministry, rather 

than the Maori Trustee being able to negotiate, as it did in the 1970s, for a compromise 

settlement.L48 The interim compensation received by the Maori Trustee is iabulated be10w.l~~ 

146. Bassett, 1996, p 26 

Interim Compensation received by the Maori Trustee 

147. Ministry of Works to Cooney Lees and Morgan, 25 September 1979, 14/57 Vol 3, fol546, Maori Trust Office 
Hamilton [p 84a] 

148. Bassett, 1996, pp 16-17, p 21 

149. Hairini - Barkes Corner Motonvay Compensation, 14/57 Vol 1, fol 147, Maori Trust Office Hamilton [p 731 
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Block 

Poike 6B2A 

Poike 6B2B 

Poike 6A(1,2,3)D 

Poike 6A(1,2,3)C2 

Poike 6A(1,2,3)F 

Poike 1A 

Poike 4B 

Total Area 

(acres roods 

perches) 

21a 3r 29p 

57a Or 04p 

24a l r  22p 

1 a l r  06. l p  

18a Or 19p 

6a l r  26p 

17a Or 03p 

Area Taken 

l a  l r  1 4 . 8 ~  

2a 2r 14p 

l a  3r 0 7 . 4 ~  

Oa 2r 06p 

l a l r 2 7 . 9 ~  

Oa l r  0 1 . 4 ~  

Oa3r01.5~ 

Number of 

Owners 

9 

28 

6 

2 

21 

39 

1 

Amount 

Paid 

$320.67 

160.33 

285 

428 

1 ,I 84 

262 

750 



5.4.9 C.F. Bennett Valuation, 1969 

In August 1968, the Maori Trustee approved the appointment of a private valuer, Mr Bo~wel l . ' ~~  

Poike 1C2 - 

Poike 3B 

TOTAL 

In neighbouring Hairini and Maungatapu, research has shown Valuation Department figures have 

been 'consistently lower than thatobtained bythe Maori Tn~s tee . '~~~  The adverserial process of 

14aOr34p-- 

47a Or 33p 

negotiating compensation was again repeated in Poike blocks. The settlements reached were 

typically compromises made between valuations provided for the Ministry and the Maori 

Trustee. 15* 
- 1 . a  

' lalr10.4p 

2a l r  27 .2~  

Counsel acting for the Maori Trustee employed the services of C.F. Bennett Ltd, Real Estate 

Agents, Auctioneers & Valuers Etc, to provide an independent valuation fiom that of the District 

Valuer. The Valuer's Report produced by Mr W. G. Boswell (registered valuer) on 8 September - 
1969 provided, in some instances, a radically different summary of estimates than the Ministry's 

advance payments. 53 

(1) Valuation of severed land: east and south motorway 

The valuation of severed land generally is problematic. The Ministry of Works tended to as'sess 

severances on the basis of the value of the land after the block had been severed, while the 

valuers employed by the Maori Trustee treated the value of the severances as of equal value to 

the land fiom which they were severed.154 

'1-3 - 

26 

145 

150. Note for file, Maori Trustee to Mr Cattanach, 8 August 1968, 14/57 Vol 1, fol78, Maori Trust Office Hamilton 

34 1.40 

302.60 

$4034 - 

15 1. Bassett, 1996, p 24 

152. Ibid, pp24-25 

153. Valuers Report (8 September 1969) fonvarded to Maori Trustee from Cooney, Lees and Morgan 20 April 1971, 
14/57 Pt 1, fol 187, Maori Trust Office Hamilton [pp 69-71] 

154. Bassett, 1996, p 27 



In the case of the Poike blocks, the Ministry made no separate.valuation for the severances as part 

-. of the 1968-69 advance payments. Counsel informed the the Maori Trustee in January 1969 o f  

the valuer's findings: 

from his inspection of the various blocks . . . it appears that the effects of 

severance in each case will be severe. The original legal frontage for 

each block was Poike Road and it appears that all land south of the 

motorway is now left without legal frontage. In a number of blocks these 

areas are quite large. 

The valuer advised that the Crown could acquire all land severed to provide future legal access.'55 

Boswell had also advised that the valuation of the severances would cdntrlbcte to the delays in 

overall valuations. 

I Bennett's (Valuers) l- 
Report 1969 

Poike 4B D 
Poike 1A 

Poike 6A2 

Poike 6A1 

TOTALS I 

Area Taken 

(acres roods 

perches) 

Area Land Land Total 

Severed Taken Severed 

Residue will $275 NA 

retain raod 

frontage I 

- 

155. Cooney, Lees and Morgan to Maori Trustee, 17 January 1969, 14/57 Vol 1, fol 102, Maori Trust Office Hamilton 



Bennett's 1969 valuation reflected that the Ministry's advance payments were not intended as 

final settlements. The major discrepancies between Bennett's valuations and the Ministry's 

, advances (shown in the following table) were settled in two ways. Firstly, a final settlement of 

$4,000 was received by the Maori Trustee for 6A2 block in 198 1. Secondly, the owners of 6A3 

and 6B2 blocks did not receive compensation (for the severances) in line with Bennett's 

valuations. Instead, the Ministry compensated these owners with the provision of an access road 

to their properties in 1976-77. These settlements are discussed later in the report. 

Block I Total I Total Bennett I I Advances I Valuation 1969 - ' ' I 

Bennett's 1969 report valued the land taken, and the land severed from road frontage by the 

motonvay acquisitions. By way of comparison, the Ministry's two advance payments (1968-69) 

had not accounted for the severance of Poike blocks from legal access onto Poike Road. In the 

final analysis, the compensation paid for the severance of 6B2B, 6B2A, 6A3 and 3B3 blocks (to 

the south of Poike Road), and 6A2 block (to the north of Poike Road) was much higher than the 



- - combined total of the advances, and thefinal payments, paid by the Ministry between 1968-1983, - - 

5.4.10 Supreme Court Claim, 1972 

The injurious affect of the motonvay acquisitions on the severed Poike blocks prompted the 

Maori Trustee to lodge a claim in the Supreme Court. The Maori Trustee lodged this claim i n  

the knowledge that a more substantial level of compensation could be attained for injurious 

affection, when compared with the compensation for the loss of land alone. 

A notice requiring a claim for $62,985 to be heard was lodged by the Maori Trustee with the .. 

Supreme Court on 3 July 1972. The claim was 'for all loss arising out of the taking of the 

aforesaid lands and the injurious affection to such lands'. The claim was served on the Ministry 

of Works, but not admitted and informal negotiations ~0ntinued.l~~ 

- L . *  

I Claim (1972) 1 1 
Supreme Court Amount 

Hairini 1 G3 

Poike 4B 

Poike 1C 

Poike 1A 

Poike 6A2 

1 Poike 6A1 C 

156. Document for execution (Maori Trustee), 3 July 1972, fol220; Cooney, Lees and Morgan to District Officer, 
Maori Affairs Department, Hamilton, 18 October 1972, fol227 [p 771; Hairini-Barkes Comer Summary Sheet, 
1 1 December 1972, fol240, 14/57 Vol 1; Notice requiring claimto be heard in court, 14/57 Vol 3, fol 526, Maori 
Trust Office Hamilton 

$2,480 

820 

3,285 

875 

5,775 

1,750 

Poike 3B 

Poike 6A3 

Poike 6B2A 
- 
Poike 6B2B 

Total Poike 

17,265 

5,685 

6,970 

18,080 

60,505 



The Maori Trustee usually made applications to the Supreme Court in cases where compromise 

, settlements with the Ministry seemed impossible. Section 54 of the Public Works Act 

determined the procedure for applications to the Supreme Court, when parties could not negotiate 

an agreement. These cases would then be referred to the Land Valuation Court for settlement. 

Although the Maori Trustee could threaten to pursue the claim in the Supreme Court, the option 

could be negat~d by the prohibitive costs ensuing if the party seeking compensation failed to 

make their case. lS7 

The Maori Trustee had advised Stan Carter in June 1972 that a claim would be lodged with the 

Supreme Cburt for deprivation of access, unless an agreement could -be madearegarding the date 

of entry. The claim was not admitted, after an attempt by the solicitors to negotiate an out of 

court settlement. Solicitors for the Maori Trustee had proposed a meeting between the Ministry 

of Works, the Maori Trustee's valuer Mr Boswell, and their own representative, Mr Morgan, to 

discuss the date of entry. Although there are no records of this meeting, this author believes that 

the Ministry made the final decision regarding the "specified date" of entry to expedite 

settlement, rather than provide a better deal for the claimants. Further, the National Roads Board 

agreed to build an access road (for the Ministry of Works) across three Maori blocks (3B, 6A3 

and 6B2A), instead of having to pay out the $60,505. (The access road is discussed in detail later 

in this report). A Maori Trustee file note endorsed this view: 'It would seem that the very high 

claim for injurious affection of blocks deprived of access by the motorway has resulted in the 

National Roads Board deciding to provide access to the blocks rather than meet the claim for 

blocks injuriously affected.' 158 

5.4.11 Final payment for land taken from 6B2A, 6B2B, 6A3 and 3B (1967 acquisition) 

The Maori Trustee eventually dropped its claim for injurious affection to these severances, and 

157. see Bassett, 1996, for Hairini 1B3, pp 15-18 

158. Note for file, Maori Trustee, nd (c. 1973), 14/57 Vol 1, fo1246, Maori Trust Office Hamilton 

63 



agreed (in July 1974) to accept the Ministry's advances for the 1967 motonvay acquisitions as - 

final. The Maori Trustee had originally accepted the advances (1 968-69) on the basis that fUrther :- 
compensation would be paid. The Maori Trustee dropped this option after the Ministry decided 

to build the access road. There is no evidence to suggest that the owners were consulted. 

I 

The blocks south of Poike Road continued to be separated fiom the other negotiations, due in 

large part to the provision of the access road (around May 1976). On 22 March 1976, counsel 

summarised the progress made in negotiations for compensation with the Ministry of Works. 

On 1 April 1974, the Ministry had advised counsel 'that the advances made were to be final 

compensation, that the owners should be responsible for dedicating the land, and that the Crown 

would at its own cost fence and pay legal and valuers' costs, and provide an access road.' After 

considerable delay, the Maori Trustee received a further payment of interest for the land taken 

by proclamation in 1967.'59 The Maori Trustee agreed that the second inter& payment, and the 

access road completed the compensation for the 1967 acquisitions fiom 6B2B, 6B2A, 6A3 and 

3B blocks. 

I Block I MOW initial advance I MOW further I TOTAL ( 
payment 1968 interest 

(including interest) payments 

The blocks affected by the motonvay north of Poike Road received additional payments of 

6A3 (Sub D) 

3B 

159. Cooney, Lees and Morgan to Maori Trustee, 22 March 1976,-14/57 Vol 2, fol 364 [p 831; Cooney, Lees and 
Morgan to Maori Trustee, 20 April 1979, 14/57 Vol2, Maori Trust Office Hamilton 

$284 

$302.60 

$172 

$127 

$456 

$429.60 



compensation, &her to the advances paid-in 1968-69, in March 1-980. (see 5.4.14) Why the=- ; 

advances (plus interest) for blocks south of Poike Road should be considered final is mystifying. 

The access road had been considered by the negotiators as final compensation for the severances, 
1 

cancelling the claim for injurious affection. The actual land taken for the motorivay in 1967 

, would appear to have been only partially compensated. The recommendation had originated with 

the Ministry, and counsel had then advised the Maori Trustee to accept the advances as final 

compensation, in order to expedite the settlement. The stresses on the Maori Trustee are evident: 

'continual pressure is on us from the owners to reach finality, not without reason considering that 

this matter has been under action since 1966.' lGO 

(1) Conflicting perceptions: the official attitude 

One reason for the negotiating parties (which excluded the owners at this stage) agreeing to the 

advances (plus interest) as final, was the valuers' perception 'that thelresidue land has had its 

value very considerably increased by the new access road, and that it is worth appreciably more 

now than it was prior to construction of the motonvay.' The advances had been determined by 

a Government valuation, without considering the future potential of the land once the motonvay - 
and residential development expanded to the Poike area. This was (presumably) common 

Ministry practice with public works takings from both Maori and European land at this time. 

Any apparently unoccupied land was especially vulnerable to compulsory acquisition, and large 

multiply-owned Maori blocks (such as Poike 6B2B, 6B2A and 3B) often fitted this category. 

In March 1976, subdivisional development was beginning in the Poike area, and counsel advised 

the Maori Trustee that 'the value of the land there has greatly increased.'lG1 Although road 

construction in the Poike area contributed to the rise in land values, the Maori owners who had 

land compulsorily acquired by the Ministry of Works, for the motonvay, and the access road, 

were not in a position to enjoy the benefits of rising land values without selling their properties. 

It has already been shown that the Maori Trustee withheld the distribution of the advances (the 

number of owners made distribution uneconomical) until at least 1975. (see 5.4.6, pp 53-54) 

160. Maori Trustee to Cooney, Lees and Morgan, 20 August 1976, 14/57 Vol2, fol388, Maori Trust Office Hamilton 
[P 851 

161. Cooney, Lees and Morgan to Maori Trustee, 22 March 1976,14157 Vol 2, fols 363-364, Maori Trust Office 
Hamilton [pp 83-84] 



- Later, the Ministry perception of Maori land value was clarified, during negotiations with trustees 

appointed by the Maori Land Court, for the severance from legal access of 6A2 block (north o f  : -1 
Poike Road). The Ministry's refusal to recognise turangawaewae as the basis for compensation, 

demonstrated that the compensation process was exclusive in two ways. Not oily were the 

owners shut out of the negotiations for the 1967 motorway taking, but their conceptual regard 

for the land was also ignored. (see 5.5.2, p 101) 

5.4.12 Final payment for land taken north of Poike Road from 4B, 1C2, lA, 6A2 and 

6A(1,2,3)C2 (1967 acquisition) 

After the Maori Trustee's acceptance of the advances (plus interest) for the blocks south of Poike 

Road as final, the only outstanding claim relating to the original rnotonvay takings (by 

proclamation in 1967), was for the blocks north of Poike Road. On 25 September 1979, the 

Ministry of Works (Attwell) offered a final settlement for land taken fiomP~ike 4B, 1C2,l A, 

6A2 and 6A(1,2,3)C2 blocks. (see fig 6) The offer was based on a compromise figure between 

Boswell's estimates of compensation (dated 30 May 1972 and 22 May 1974) based "incorrectly" 

on 1967 as the specified date, and the Special Government Val~ation. '~~ 
/I . \Z 

Compensation for blocks north of Poike Road 

Area (acres 

roods 

perches) 

Crown Paid (Land SGV Boswell Rec 

settlement 

Balance 

payable 

(incl .- 
interest) 

Block 

4B 

1C 

1A 

6A2 

6A1C 

value and interest) 

Full and 

final 

162. Ministry of Works to Cooney, Lees and Morgan, 25 September 1979, 14/57 Vol 3, fols 545-546, Maori Trust 
Office Hamilton [pp 84a-84c] 

66 



On 17 March 1980, a final payment of compensation was paid for Poike lands taken for the 

motorway, by proclamation in 1967. The payment completed the advance compensation paid 

on 13 March 1968.163 The payment was based on a compromise figure between the Special 

Government Valuation, and Boswell's independent valuation. By applying the Special 

Government Valuation to reach a compromise settlement, and thereby decreasing the ' 

compensation, the Ministry created a marked disparity betweeg the two valuations of 1 C block. a 

The final payment for 1 C block brought the total compensation for this block to $725, $1580 less 

than Boswell's valuation. The Ministry's report indicates a cross beside Boswell's figure. It 

appears to have regarded the acquisition of the severance for the school site (1979) as 

recompense' for the creation of the severance. Disparities between the othel; assessments appear 

to have provided the Ministry with leverage to settle at a lower compromise figure. 

$1,184 

+ in. affection 

Block 

163. Ministry of Works to Maori Trustee, 4 March 1980, 14/57 Vol3,fol576; Land Compensation Payment Voucher, 
17 March 1980, 14/57 Vol 3, fol 577, Maori Trust Office, Hamilton [p 881 

67 

Final Payment 

Total 

Total 

Compensation 

$2,800 $1 0,27 1.40 



5.4.13 Injurious Affection QA2 (Poike 8), 1967 Acquisition L - 

f" 3 
t The Ministry and the Maori Trustee did not settle the compensation claim for 6A2 block (see fig 

6) until 1986. A final payment of $168,000 (including $8,000 for Maori Trustee fees) was agreed 

to by the Ministry, for injurious affection to 6A2 block, as a result of the additional taking (for 

motonvay widening) by proclamation in 1975. This section considers the settlement o f  

compensation for injurious affection to 6A2 block, based on the initial taking by proclamation 

in 1967. The final settlement between the Ministry and the private trustees of 6A2 block for the 

subsequent claim of injurious affection is dealt with at 5.5.2 of this report. 

Both of the claims for injurious affection to 6A2 block related to the loss of legal access to the 

severed areas "F" and " G .  (see fig 8) The other severances north of Poike Road (and east of the 

motonvay) were not compensated in this way. Poike 4B and 1C2 blocks, including the areas 

severed to the east of the motorway, were acquired by the Ministry-ofaWarks for the Tauranga 

No 4 Secondary School site in 1979. Poike 1A block was acquired by the Ministry in 1981, for 

'better utilisation'. The severed areas of 4B, 1C2 and 1A blocks are considered in detail at 5.4.14 

, , of this report. 
m t 

I" 

(1) Settlement 

An advance payment of $1,184 was received by the Maori Trustee on 19 March 1 968. The 

advance was for land taken from 6A2 block for the motorway by proclamation in 1967. The 

block was omitted from the March 1980 compensation payment, possibly because of the parity 

between the 1968 advance and Boswell's (1972-74) valuation. The Ministry regarded the 

advance as 'full and final in respect of this [I9671 take.'l6" The only outstanding matter relating 

to the 1967 take in which the Maori Trustee was involved, was the claim for injurious affection 

resulting fiom the severance of 6A2 block east of the motorway. 

(2) Injurious affection 

The Maori Trustee lodged the claim of injurious affection for the severed area of 6A2 block to 

the east of the motorway. The Maori Trustee's claim of $5,000 was based on an estimate 

164. Ministry of Works to Cooney, Lees and Morgan, 25 September 1979, 14/57 Vol3, fol545, Maori Trust Office 
Hamilton [p 84b] 



produced by W.G. B o s ~ e l l . ' ~ ~  On 21 January 1980 the Ministry of Works stated that 

it is now apparent that the question of injurious affection to Poike 6A2 - 

(now 8) will have to be settled on the basis of the earlier take and not the 

later take as earlier envisaged. There will of course be some injurious 

affection resulting from the later take and this likewise will be 

cornpensatable. 

The Ministry would attempt to renege on this statement, claiming that the compensation for the 

earlier claim of injurious affection covered both the 1967 and 1975 takes. The Maori Trustee 

held the Ministry to its promise, and accepted the Ministry's offer of $4,000 (in February 198 1) 

to settle the claim for injurious affection. The Ministry based thei; as'sesigent on the District 

Valuer's figure of $2,100, plus interest calculated at 5 percent (October 1 967 - October 1974)' 

7% percent (November 1974-April 1980), and 11 percent thereafter, making $3,893, rounded up 

to $4,000.'67 This settlement for injurious affection was $1 000 short of Bennett's estimate 

produced in his 1969 valuer's report. The settlement can be regarded as a compromise. 

165. Maori Trustee to Ministry of Works, 29 January 1980, 14/57 Vol3, fol570, Maori Trust Office Hamilton 

166. Summary of Compensation Claim: Poike 8,2 October 1984, 12-336 Vol 1, fol3 18, Maori Trust Office Hamilton 
[P 891 

.- 

167. Ministry of Works to Maori Trustee, 5 February 1981, 14/57 Vol3, fol609; Summary of Compensation Claim: 
Poike 8, 2 October 1984, 12-336 Vol 1, fol318, [p 891 Maori Trust Office Hamilton 

MoWD 

payment, 

1981 

$4,000 

Boswell 

estimate, 

1969 

$5,000 
L 

District 

Valuer's 

estimate, 1981 

$2,100 



The payment of $4000 in 1981 brought the total compemation for 6A2 block to $5,184.'68 

,:-I 
(3) Ministry of Works plans to acquire the severance (re: 1967 settlement) 

The Ministry of Works had advised counsel for the owners of 6A2 block in Februaiy 1967 that 

an offer had already been made for the block 'as the Department [of Maori Affairs] wishes to 

acquire the severance for its own purposes."69 The written record has no indication of what the 

offer was. 

The Maori Trustee was partly responsible for the protracted nature of the negotiations for 

compensation of Poike 6A2 block. The Maori Trustee initially agreed with counsel and the 

Ministry, that the solution to the landlocked eastern severance was to alienate the land, 

presumably in order to expedite the claim. The Maori Trustee could then feel satisfied that it had 

represented Maori interests by securing a cash settlement, in the adversarial environment of 

negotiations. A Maori Trustee file note recorded in February 198 1 that 

There was a suggestion when I met with M.O.W. & Mr Morgan in April 

1979 . . . that the severance be taken on 1967 values, but a better deal can 

be got for the owners by claiming injurious affection and then 

negotiating for MOW to take the severance when settling compensation 

for further land taken in 1975.I7O 

The Ministry's compromise settlement for the claim of injurious affection was accepted by the 

Maori Trustee, though importantly not to maintain the land in Maori ownership. The Maori 

Trustee responded to the Ministry's offer of $4000, by recording that 

168. Ministry of Works to Maori Trustee, 23 February 1981, enclosed Ministry of Works Memorandum of Agreement, 
14/57 Vol3, fol613, Maori Trust Office, Hamilton 

169. Ministry of Works to Maori Trustee, 24 February 1967, 14/57 Vol 1, fol 15, Maori Trust Office Hamilton 

170. A.D.O. file note: Poike 6A2, 10 February 1981, 14/57 Vol 3, fol 610, Maori Trust Office, Hamilton [p 921 

7 0 



Altho' this offer is somewhat less than our claim, I recommend 

acceptance. We have spent years haggling over the claim and can press 

for a harder bargain with the later take (Mr Tierney acting for us).'" 

The subsequent claim of injurious affection has been considered at 5.5.2 of this report for reasons 

of clarity. The final settlement of compensation for 6/42 block (in 1986) was for both the taking 

of land for the motonvay (by proclamation) in 1975, and the injurious affection caused by this 

additional taking. 

5.4.14 Compensation for acquisitions north of Poike Road, (1975 acquisition) 

(1) Introduction 
- . *  

All additional takings of land for motonvay widening (by proclamation) in 1975-76, required 

further negotiations between the Ministry of Works and private trustees appointed by the Maori 

Land Court. Under section 12 of the Maori Purposes Act 1974, the Maori Trustee lost its 

automatic statutory power to act for Maori land owners in compensation negotiations with the - 
Crown. The exception in this area was Poike 6A2 block. The Maori Trustee continued its 

involvement in the compensation negotiations for 6A2 block (now known as Poike 8), with the 

authorisation of the private trustees, under section 438 of the Maori Affairs Act 1953.'72 As 

already stated, the final settlement of compensation for the additional widening strips taken from .- 
6A2 block (by proclamation) in 1975, also included the subsequent claim for injurious affection. 

(see 5.5.2) 

The procedures for compensation payments were extremely complicated. The Ministry of Works 

dealt with the severances on a case by case basis, rather than employing a standardised 

procedure. The marked difference between the compensation advances made before 198 1, and 

the "agreements " concluded after 198 1 is difficult to quantify. The owners of Poike 8 block 

171. Ibid 

172. Maori Trustee to District Commissioner of Works, 13 March 1978, 14/57 Vol3, fols 468-469, Maori Trust Office, 
Hamilton [pp 93-94] 



settled for $1 68,000 after 20 years of negotiations, (less $8,000 for the Maori Trustee, valuers, 

/- and court-appointed trustees). The owners of the southern blocks were compensated with a 

National Roads Board road across five blocks, providing access to the Waimapu Marae. Two 

blocks that had retained their road frontage, 3B1 and 3A blocks, also had land taken for the 

access road, and the owners received compensation moneys. The road across these Maori lands 

was constructed without charge, but vested in the Tauranga City Council rather than the Maori 

owners who had been inconvenienced by the loss of access. 

(2) 6A2 block settlement (1986): An Overview 

On 19 February 1986, a compensation certificate for $168,000 was paid to the Maori Trustee 

acting for the owners of Poike 8 block (formerly Poike 6A2 block). The compensation was for 

3.7792 hectares (9 acres 1 rood 14.2 perches) resulting from a prolonged period of negotiation 

between' the Ministry of Works and solicitors acting on behalf af the Vgori Trustee. The 

agreement provided 'for the acquisition by declaration of approximately 3.7792 hectares of the 

above described land [Poike 81 for road and the functioning indirectly of a road."73 

h . - 
(3) 1A block, 1981 

The Ministry acquired the severance to Poike 1A block by proclamation in 1981 for 'better 

utilisation'. (see fig 8) Section 30 of the Finance Act (No 2) 1945 gave a broad definition of the 

term, empowering the Ministry to acquire land under the Public Works Act 1928 for 

'subdivision, development, improvement, regrouping, or better utilisation'; Section 3 1 of the 

Public Works Act 1928 required the Ministry to acquire land severed by a public work, at the 

request of the owner, as long as the severed land amounted to less than half a statute acre. 

The proclamation declaring the 3861 square metres taken from part Poike 1A block, stated that 

the land was to be taken subsequent to 'a sufficient agreement to that effect having been entered 

into'.'74 

173. Compensation Certificate H.701307, LMZ Hamilton [p 2101 

174. New Zealand Gazette, 151/3809, 1981; S.O. 47907, Terralink Hamilton [p 651 
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I Block ( Area taken, 1981 -1 

The Ministry advised the Maori Trustee that a final payment of $755 would be paid for the area 

taken for the motorway, and the severance on 3 March 1980. District Commissioner Butcher had 

also been made aware by one of the trustees for 1A block, Mr T Smith, that the situation was not 

at all clear to the owners. 'Mr Smith advises that some of the maori owners of this block were 

- . voicing concern as to whether or not they still owned the severance areaof this block which 

resulted from the 1967 take.'175 

Part Poike 1A block (severance to east of motorway) 

Compensation was eventually paid for the land (1 rood 1.4 perches) taken in 1967, as well as the 

severance (1 acre 24 perches). An advance payment of $262 had been paid 40 the Maori Trustee 

in March 1968, and a further payment of $755 was paid for the land taken and the severance (1 

acre 1 rood 25.4 perches) in March 1980.'" The severance was later used for widening to the 

state highway. The only outstanding compensation was for the widening strip to the west of the 

highway, acquired from 1A block (by proclamation) in 1975. Compensation was paid for the 

western widening strip, by agreement with agents appointed by the Maori land Court, in 

December 198 1 

3861m2 

Compensation for severance and widening strip (east of SH 29) .- 

Advance March 1968 

Final payment March 1980 

175. Ministry of Works to Maori Trustee 18 March 1981, 14/57 Vol3, fol614, Maori Trust Office Hamilton 

176. Maori Trustee to Mr T Smith, 23 March 198 1, 14/57 Vol 3, fol615, Maori Trust Office Hamilton [p 951 

177. District Commissioner of Works to Tim Smith, 25 February 198!,71/3/2/0/90 [pp 97-98]; District Commissioner 
of Works to Maori Trustee, 18 December 1981, 71/3/2/0/90 [pp 99-1001, RC Auckland 



- Compensation for widening strip (west of SH 29) . - 

I I and valuation fee I I 

. - - 4 l ~ e  Ministry advised PBdr Smith that ithad acquired the severance f a  'better utilisation?-because : 1 s ; . 
there was no access.'78 No evidence has come to light to suggest that the owners asked the 

Ministry to acquire the severed land, though the Ministry is recorded as having agreed to the 

agents' price for compensation in December 1981 The Ministry eventually amalgamated the 

severance k t h  the Housing Corporation's ''Guiness" Block. - . *  

Date 

December 198 1 

December 198 1 

Compensation 

$600 

$364.80 

(4) 1C2 and 4B blocks, 1979 
\ . - Poike 1C2 and 4B blocks were acquired by agreement with the owners in 1979 for a secondary 

school site, which remains undeveloped today. (see fig 8) Although the Ministry of Works paid 

compensation for the original motonvay take in 1968-69, the severances were not included. 

Compensation was also paid for the school site acquisition in 1979. This is discussed at 7.2.12. 

The Ministry appears to have regarded the school site compensation as compensation for the 

1975 motonvay widening strips. If this is the case, the Ministry was avoiding its stat&ory 

obligation to compensate the owners for land taken under the Public Works Act 1928. 

Reason 

Land 

Agents expenses 

The delays in compensation negotiations may also have made it more expedient for the Ministry 

to ignore compensation for the 1975 take for 1C2 and 4B blocks. By the time the final 

compensation payment for the 1967 take was made in March 1980, the proclamation taking 4B, 

1 C 1 and 1 C2 blocks for the school (and compensation paid) had already been issued. During 

the course of protracted negotiations over the motonvay acquisitions, and the significant sums 

178. Maori Trustee to Mr T Smith, 23 March 1981, 14/57 Vol3, fol615, Maori Trust Office Hamilton [pp 95-96] 

179. District Commissioner of Works to Mr T Smith, 18 December 1981,71/3/2/0/90, RC Auckland [p 991 
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of money being recommended for the school site, two. alternatives may have eventuated. - 

Firstly, the non-payment of compensation could be an oversight. Secondly, the Ministry may 

have perceived that the compensation paid for the school (paid in 1979, the year before the final 

, payment for the 1967 motorway take) covered any compensation due for the 1975 motorway 

take. 

The Ministry of Works, however, did not include the severances to the European 4B and Maori 

1C2 blocks in its final recommendations for compensation in September 1979. The Ministry 

clearly regarded the acquisition of the severance to 1C2 block for the school site in 1979, as 

compensation for the motonvay widening in 1975. Transit New Zealand may wish to dispute 

this point today, but technically, the school compensation settlement should also have included 

a consideration for the motonvay widening. In other words, any inconvepi~nce caused to the 

owners by the 1975 motonvay take, continued for at least four years before the school site was 

acquired under the Public Works Act 1928. A retrospective payment of compensation, to the 

value of four years for the widening strips, would appear to have been overlooked for 1 C2 and 

4B 

(5) Crown Land, 1982 

The severances created to Poike 4B and 1C2 blocks by the motonvay were subsequently made 

Crown Lands under section 35 of the Public Works Act, and the Land Act 1948.. - 

I Block I Area Crown Land (1982) 1 
I Part Poike 4B block ( 0.0558 ha 1 

The proclamation declared 'Land Acquired for a Government Work and not Required for that 

Part Poike 1C2 block 

180. Ministry of Works to Cooney, Lees and Morgan, 25 September 1979, 14/57, fol545, Maori Trust Office Hamilton 
[P 84bl 
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Purpose to be Crown Land' fiom 14 January 1982.1.81 The Ministry would have believed that it 

\/-) 
had paid compensation for the severances as part of the school acquisitions in 1979. After these 

acquisitions by the Ministry of Works, what had previously been known as the severances to 1 A, 

lC, and 4B blocks were amalgamated into the neighbouring "Guiness Block".lg2 - 

(6) Compensation for severance of 6A(1,2,3) C2 block, 1982 

The only piece of land severed north of Poike Road, but to the west of the highway, was Poike 

6A(1,2,3)C2 block. On 26 February 1982, an agreement for compensation totalling $28,000 was 

reached between the Ministry of Works and the following owners or beneficiaries o f  

6A(1,2,3)C2 block: Punga Taki (aka Glen Peters), Hinekiri Crates, Joseph Te Taki, Violet 

Mehrtens, and Fay Merito.lg3 The compensation money was to be paid for the 896 square metres 

taken from 6A (1,2,3)C2 block for the motonvay in 1982. (see fig 8) 

- a . . *  

5.4.15 Compensation for additional acquisitions south of Poike Road, 1976 

The provision of the access road (Waimapu Pa Road) effectively nullified any claim for injurious 

affection to the blocks severed to the south of Poike Road. The blocks were no longer severed 
\ . I 

fiom legal access. The compensation claim for the blocks south of Poike Road relates solely to 

the additional land taken (by proclamation) in 1976. 

(1) Poike 6B2B block 

Recent correspondance with the Office of Crown Lands provides a summary of compensqtion 

settlements recahed for 6B2A7 6A3 and 3B blocks, and the current progress of compensation 

negotiations for 6B2B block. Compensation settlements were reached with the private trustees 

for Poike 6B2A7 6A3 and 3B3 blocks between 1% 1-83, leaving compensation for Poike 6B2B a 

block (now recognised as Poike 11) outstanding. 

18 1. New Zealand Gazette, 1/21, 1982 

182. S.O. 47906 [p 641; Birds Eye View shows amalgamation of old severances with Lot 126, DPS 69948, Terralink 
Hamilton [p 9a] 

183. Compensation Certificate H.395572, LINZ Hamilton [p 2091 



I Poike 6B2B 1 4677m2 1 Negotiations 'deadlocked' I 

Block 

I Poike 6B2A 1 2139m2 1 $2183.60 (1981) I 

Area Compensation for 1976 

taken take 

I Poike 6A3 1 2979m2 ( $1775 (1983) I 

Negotiations between the owners of Poike 11 and Transit New Zealand are fdeadlocked'. 

Compensation was paid for the other blocks affected by the widening to the south of the 

motonvay, but the amounts paid are minuscule when compared to the settlement figures that have 

been suggested by DOSLI (now Terralink) Rotorua today for Poike 11. The claimant had 

advised that an oral offer of $90,000 has been made. Terralink ~otbrda  hivk recommended to 

Transit New Zealand that a "Without Prejudice" settlement of $100,000 for deprivation of house 

sites 'would hopefully achieve settlement.' The Crown's latest offer was for $10,500 in April- 

May 1983. The owners are now asking for $100,000 'for land taken for road and not yet 

occupied'. The owners perceive the alternative being to establish a 'Toll gate on the motonvay 

and the revenue collected by the owners to be used by the greater Maori community in 

Tauranga. ' Ig4 

. .. ,.. 
5.5 SEVERANCES 

This section attempts an explanation of the issue of severed blocks from legal access. By 

considering the issue of severances in a thematic way, it is hoped that clarity can be brought to 

an otherwise complex subject. The shape of Poike blocks was radically altered by the motorway 

takings. The Ministry came to regard the severances as anomalous sections of land. Some of 

this land (like 6A2 block) was perceived by the Ministry to have prolonged the compensation 

process. In this case, the owners were more concerned with the loss of access to their property. 

Other severed areas (in 4B and 1C2 blocks) were included in a subsequent acquisition by 

184. Lance Waaka to Jonathan Easthope, (telephone), July 1996; A H Matthews Property Of fke  DOSLI Rotorua to 
Regional Manager Transit New Zealand, Hamilton, 19 September 1992, enclosed in Matthews to Jonathan 
Easthope, 28 June 1996 [pp 101-1201 



'agreement' with the owners in 1979, under section 32 of the Public Works Act 1928. In this 

, case, the Ministry purchased the severances under the 1928 Act for the Tauranga No 4 Secondary 
\ 

School. (see 7.2.12) The owners of these blocks (both Maori and Pakeha) were more concerned 

with the economic viability of the land, since made useless by the motonvay takings, and the 

, inaccessibility of the severances. 

The land taken for the motorway (by proclamation) in 1967 left severances, or halves of the 

original blocks. The owners of seven of these blocks lost their legal frontage onto either the 

partly formed Poike Road, or the roadway serving the northern half of the Poike area, built i n  

1916. (see fig 6) Large sections of Poike 6A3,6B2A and 6B2B blocks lost road frontage to the 

south of the motorway. Poike 4B, 1 C, 1A and 6A2 blocks were also partly severed to the east 

of the motonvay, either from Poike Road to the south, or the roadway built across Poike 6 and 

Poike 1 blocks to serve Poike 4 block. Judge Wakelin Browne had ol;der&,the roadway to be 

laid out across Poike 6 and 1 blocks on 3 May 1916.'85 The creation of severances also 

introduced considerable complications to the valuation of the land for compensation. The 

process of compensation assessments proved a major headache for the taking authority, and 
4 

contributed to the long delays in settling compensation. 

5.5.1 Severances south of Poike Road: 6B2B, 6B2A, 6A3,3B blocks 

This section deals specifically with the loss, and then subsequent provision of an access road, 

which effectively nullified the claim of injurious affection for the blocks severed .to the south of 

Poike Road. 

(1) Background to provision of the NRB access road - ,- 

The Ministry of Works finally decided in late 1972 to provide an access road to the blocks 

severed to the south of the motonvay. The provision of access was the less expensive option for 

the Ministry. The Ministry's alternatives were either to settle the claim for injurious affection, 

or acquire the severances, and negotiate for settlement of compensation. Between 1976-77, the 

Ministry compulsorily acquired Maori land across five blocks in order to build this access road, 

185. Tauranga 9 ,3  May 1916, fol2l9 [p 1241 



known today as Waimapu Pa Road. Land was taken from 3B1 and 3A blocks to assist the 

construction of the access road. The owners of both blocks had retained their legal frontage, but 

had land compulsorily taken for this new road. The owners of 3A and 3B1 blocks received 
t 

compensation for land acquired from their properties for the road. The owners of the blocks 

actually severed by the motorway takings did not receive additional payments of compensation 

for the access road takings. The access road alone, was considered by the Ministry as 

compensation for the severances south of Poike Road. 

Typically, the Ministry entered the land for survey, in this case at least four years before the 

proclamation taking the land was issued.186 The Ministry's procedures for taking land in order 

to construct the access road may require further consideration. The ambiguous nature of the 

Ministry's taking procedures (generally) resulted in Judge Cull's findings in 1976 that the road 

was in fact illegal. (see 4.5.3) - I . . *  

The recurrent pattern of land entry, surveyance, road construction and then the issuing of a 

proclamation taking the land was evident with the access road as well as the motorway. The 

crucial difference is that a middle line proclamation (itself draconian) was issued for the 

motonvay, but not for the road. The procedures for the taking of land for the access road were 

less transparent than for the motonvay. Although the Ministry had consulted with the Maori 

Trustee regarding the access road, the absence of consultation with the owners was identified as 

a flaw in the Ministry's taking procedures by Judge Cull in March 1976. Furtherj the Ministry's 

failure to recognise the appropriate mechanism for the laying out of a roadway on Maori land 

(namely the Maori Land Court), and the delays in issuing the relevant proclamation, resulted in 

Cull's interim decision that the correct procedures had not been followed, and that the roadway 

was not legal. The Ministry issued the first of two proclamations taking land for the access road 

in September 1976, six months after Cull's interim decision. Cull's decision may have given the 

Ministry a hurry-up in completing the legal procedures for acquiring the land. Alternatively, this 

six month period could be regarded as a further lapse on the part of the Ministry to declare its 

intentions to all Ngati Ruahine with interests in the blocks affected by the new road. 

186. Bassett, 1996, pp 12-13 



(2) Compensation 

The Maori Trustee received compensation for the land taken for motorway purposes in 1967, but 

(with the exception of 3A and 3B 1 blocks) not for the land acquired for the access road in 1976- 

77. Technically, the Ministry could have taken the severances and paid compensation to the 

owners, in lieu of building the road across the three Maori blocks. This was never a realistic 

option, because of the situation of Waimapu Marae on one of the severances. The Ministry was 

also faced, for a time, with a claim for injurious affection for the loss of access. Comparative 

severances in other blocks reveal that the Ministry generally chose the least expensive solution 

to the loss of road frontage. The Ministry pursued this general course during negotiations with 

the owners of the severance to Poike 6A2 block. (see 5.5.2) Unlike the settlement for 6A2 block, 

the Ministry succeeded in providing the cheaper alternative to the question of the severances 

south of the:motonvay. - .., 

(3) Access Road 

In September 1969, C. F. Bennett's valuation considered that the Ministry might be 'called upon' . 4 
to build a new access road to the southern severances. The report anticipated a considerable 

amount of earthworks in building such a road, and estimated costs at $22,500. 

Bennett's report indicated that the Crown could take the severances in order to avoid having to 

provide the access road: - 

The Crown may decide to acquire the whole of the land on the south and 

east sides of the Motorway, and amalgamate the several blocks for sale 

to adjoining owners and thus avoid the necessity of providing an 

alternative acces~way.'~~ 

187. C.F. Bennett Ltd Valuers Report, (8 September 1969), p 2, in Cooney, Lees and Morgan to Maori Trustee, 20 
April 1971, 14/57 Vol 1, fol 187, Maori Trust Office Hamilton [p 701 
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The acquisition of the southern severances was never a practicable option for the Ministry. The - 

situation of ancestral lands, including the Waimapu Marae and urupa, and the enormity of the 

severances negated this course of action. Boswell calculated the value, and the size, of the 
t 

southern severances in his September 1969 report. In contrast, the advances paid by the Ministry 

in 1968-69 had been calculated on the value of the land taken, not the value of the land 

. severed.188 

Block 

Poike 6B2 

The Maori Trustee's records do not have a valuation for 3B block at 1969. Poike 3B block was 

partitioned into 3B1, 3B2 and 3B3 blocks by order of the Maori Land Court in 1968.1g9 

Poike 6A3 

Although 3B3 block retained narrow frontage onto Poike Road, the only real legal access was . i - 
by way of the road on 3B 1 block. The combined estimated value of 6B2A and 6A3 was only 

Sgverance 

60a l r  09 .2~  

$3,200 higher than the estimated cost of building the road. It is this author's opinion that the 

Value, 1969 

$21,000 

1 la  3r 19p 

estimated value of 3B3 block (based on an area of 40 acres 1 rood 27.8 perches) would 

$4,700 

significantly increase the combined estimated value of the two severed blocks listed above. 

Either way, the access road was the cheaper option for the Ministry. . .. ,.. 

It was highly unlikely that the Ministry would have taken inhabited land almost 30 times the size 

of the original motonvay acquisition. It seems remarkable that the valuers would even consider 

the Crown taking ancestral lands because the blocks had been severed from legal frontage. The 

valuers recognised that the owners 'may not wish to sell ' their ancestral land, and offered two 

alternatives for the lost access: 

188. C.F. Bennett Ltd Valuers Report, (8 September 1969), p 3, in Cooney, Lees and Morgan to Maori Trustee, 20 
April 1971, 14/57 Vol 1, fol 187, Maori Trust Office Hamilton [p 711 

189. Partition Orders 3B1,3B2 and 3B3 blocks, 4 March 1968, WM-MLC [pp doc bank] 
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(a) Have a new access road formed to enable $hem to retain their land or 

(b) Accept payment of the estimated cost of forming the road, and undertake the 
-. 

construction of the road themselves. 

As the agents were exploring the southern Poike severances, they discovered the old access road 

originally built to provide access to the quarry on 6B 1 block (see fig 4). The old private road was 

constructed at right angles to the motonvay, along the border of 6B2A block. The old road had 

been the only access to the severances. The valuer realised that the road discharged illegally onto 

the motonvay, and that access to the severances would have to be replaced.Ig0 

The severed blocks south of Poike Road were still without legal access five years later. On 1 

April 1974;the District Commissioner of Works suggested two possible alternatives to settle the 

question of access to the severed blocks. Cooney, Lees and Morgan, legal counsel acting on 

behalf of the Maori Trustee, were advised of the two options: 

The Maori owners to be responsible for dedicating the land comprising 

the aforesaid road without payment of compensation, alternatively the 

Ministry of Works and Development to take the land for road without 

liability to pay compen~ation.'~' 

(4) Loss of subdivisional potential and limited licence 

The essence of the proposals remained unchanged. The Ministry's opinion was that a road would 

be built. Either way, the Ministry would not be required to pay compensation, and the question 

of lost access would be solved. An earlier attempt by the Ministry to devolve reponsibility to the 

owners is evident in a proposal that if 'the land use were changed by the owners fiom rural to 

190. C.F. Bennett Ltd, Registered Valuer to Cooney, Lees and Morgan, 8 September 1969, 14/57 Vol 1, fol 187, Maori 
Trust Office Hamilton, [pp 69-71]; see Tauranga MB 11, 18 September 1923, fol 183 [pp 127-1291 

19 1. Ministry of Works to Cooney, Lees and Morgan, 1 April 1974, 14/57 Vol2, fol282, Maori Trust Office Hamilton 
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-4- - - _ industrial, commercial or residential, when [sic] the owners would provide alternative access at 

their own ~ o s t . ' ' ~ ~  Here was a real disincentive to land development in any of the affected 

blocks. The other Ministerial option had been to provide a licence for limited access to the state 

highway, until it was developed to motonvay standards, when the National Roads Board would 

provide alternative access to Poike Road. The licence proposal was conditional upon the land 

remaining rural. If subdivision occurred, or the land was rezoned from rural to some other 

zoning, then the licence would be revoked, and the owners would be repsonsible for building 

their own road. Counsel was especially suspicious of another Ministerial proposal in 1972, that 

access would be provided by the Maori roadline (presumably the right of way built in 1923 - see 

fig 4), without prejudicing the Maori owners' ability to subdivide their land. 

It seems to us that subdivision is extremely likely in this area ip thg text 
10 years or so and that we should not deprive the land of its subdivisional 

potential. We have written to the District Land Registrar to ask him 

whether he would give Titles to sections in a subdivision on a Maori 

roadline as Mr Redman reported that he said he would. We do not 

believe that this is correct.i93 

Counsel responded to the proposals, by asserting that the Ministry had an obligation to repiace 
- .. F 

the lost access to the severances: 

when this matter is carefully considered there appears to be no reason 

why any change in use consequent upon a change in zoning should have 

anything whatever to do with the responsibility of the Crown the [sic] 

land with access to legal road frontage. Since the Crown has taken the 

existing legal access, it seems perfectly clear that the Crown must replace 

192. Cooney, Lees and Morgan to District Commissioner of Works, 2 March 1972, 14/57 Vol I, fol 208, Maori Trust 
Office Hamilton [p 13 11 

193. Cooney, Lees and Morgan to Maori Trustee, 8 May 1972, 14/57 Vol I,  fol213, Maori Trust Office Hamilton 



it. Merely to provide limited access by license [sic] is clearly not a 

substitute for what has been taken away.lg4 

(5) Access licences and State Highway 29 
I 

Access was ultimately granted to some of the severed Poike blocks as part of the compensation 

settlement in the later 1970s. The right of way serving Poike 6B block, and the access fiom 

Waimapu Marae (still visible today) onto Poike Road, both predating the motonvay acquisitions, 

were discontinued when the National Roads Board constructed the access road to Waimapu 

Marae, 

The claimant believes that the old right of way providing access from Waimapu Marae onto 

Poike Road., (now closed because of the highway) would provide better access from the marae 
- , a  

to the highway than Waimapu Pa Road. The provision of access onto the highway, now an 

extremely dangerous road, may serve only to increase the danger for motorists. The claimant, 

however, may be jusitifed in thinking that the marae has been short changed. Two businesses 
+ 
i. immediately outside the old Poike boundary - Design Mobel and Bayshore Leisure Park - enjoy 

the benefits of access onto the highway. The latter is a commercial business, attracting 

significant traffic inflows. The claimant believes that the old access from the marae onto the 

highway would be safer, and provide more visibility than the troubled intersection disecting 

Poike Road, which is partly obscured by a rise. - 

(6) Access road and injurious affection claim: Poike 6B2A, 6B2B and 6A3 

The severance of 6B2A, 6B2B, and 6A3 blocks from road frontage caused complications and 

delays to the settlement of compensation for the motonvay acquisitions. The broader issue of 

compensation for the motorway takings had been referred to the Minister of Works, the Hon P. 

B. Allen, in 1972. Allen wrote: 

194. Cooney, Lees and Morgan to District Commissioner of Works, 2 March 1972, 14/57 Vol 1, fol207, Maori Trust 
Office Hamilton [p 1321 

84 



A major difficulty in finalising these claims arises from the need to 

provide permanent alternative access to these lands if the new highway 

is given the status of motonvay. At present access is available from the 

new road, but agreement cannot be reached until a decision is made . 

concerning the motonvay  proposal^.'^^ 

In November 1972, counsel informed the Maori Trustee that the Ministry of Works had further 

delayed a meeting to discuss compensation, while the Ministry asked the National Roads Board 

- , .. to provide an access road to-hike 6A3,6B2A and 6B2B blocks. The valuationaf land e m -  - 

was not at issue: 

" .  
The figures for compensation for the land take are fairly clbse, %eing 

only $1,000.00 apart. But our claim for injurious affection due to 

severances amounts to $54,000.00 and this has alarmed the Ministry.lg6 

In December 1972, the Ministry advised counsel that the National Roads Board had agreed to 

provide access to Poike blocks 'by means of a new road from a position just past the intersection 

in Poike Road which will give a double frontage on to the Blocks.' The Ministry had advised 

counsel (on 30 November 1972) to withdraw their claim for injurious affection, stating t o  the 

Maori Trustee that it 'appears to us that provision of a new road would indeed cancel the claim 

to injurious affection.'lg7 

The offer to provide the access road was also subject to negotiation. The Ministry's offer was 

initially conditional on the owners dedicating and fencing the land free of charge. The Maori 

195. Percy B. Allen Minister of Works to Minister of Maori Affairs, 13 November 1972, MA 1 W2490 3812 Pt 6, NA 
Wellington [pp 134-1351 

196. Cooney, Lees & Morgan to Maori Trustee, 1 November 1972, 14/57 Vol 1, fol232, Maori Trust Office Hamilton 
[P 781 
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Trustee raised the possibility that Poike 6B2B block be given more frontage. 'The Ministry 

replied that the new access road was a reasonable equivalent for 6B2B since the existing track 
i 

is only a paper road running through an overgrown swamp.'lg8 The Ministry agreed to concede 

a certain amount of fencing, survey charges, and a road built to City Council standards at an 

, estimated cost of $27,000. By September 1973, counsel advised the Maori Trustee of a turning 

point in the negotiations. 

We understand that there has been some discussion between. the Court 

and the District Commissioner of Works as to the legality of the Poeke 

Road or roadline, and that the Ministry is now prepared to accept that it 

is in fact an existing road. If this is the case, it would greatly increase the 

compensation payable to the owners.'99 
:. - . A  

Poike Road is described as 'unformed' and 'partly metalled' on the surveyor's plans used in the 

. I 1 
late 1 9 6 0 ~ . ~ ~ ~  Surveyor's plans prepared after the court's advice in 1973 describe Poike Road as 

a 'Public Road Crown Grant.'*O1 If the Ministry had not accepted the legality of Poike Road 

before 1973, then the advance payments made in 1968-69 were made on the premise that no 

severance was made to 6B2A, 6B2B, 6A3 or 3B3 blocks at all. It has already been shown that 

the Ministry's advances were calculated on the value of the land taken, and not the blocks 

severed fiom legal access onto Poike Road. If the Ministry had proved that Poike Road wiis in 

fact not a proper legal road, and that the affected blocks had not been severed fiom legal access, 

then the owners would have found themselves having to provide their own road. 

198. Cooney, Lees and Morgan to Assistant District Officer, Maori Affairs Department, Hamilton, 9 July 1973, 14/57 
Vol2, fol265, Maori Trust Office Hamilton 

199. Cooney, Lees and Morgan to Assistant District Officer, Maori Affairs Department, 20 September 1973, 14/57 Vol 
2, fol267, Maori Trust Office Hamilton 

200. S.O. 43857 [p 63b] 

201. S.O. 47906 [p 641 



(7) Acquisition: Road across part Poike 6B2A, 6A3,.3B3,3Bl and 3A bllocks, 1976-77 . . 
The National Roads Board eventually constructed an access road across Poike 3A, 3B173B3, 

6A3 and 6B2A blocks, providing access to Waimapu Marae on 6B2B block, in 1976. (see fig 9) 

The Ministry regarded the provision of this road as settling the Maori Trustee's additional claim 

for injurious affection caused by the severances, quoted earlier at $54,000. (see 5.5.1, p 89) 

On 14 September 1976, a proclamation was issued taking land fiom three Poike blocks for a road 

to be vested in 'the Chairman, Councillors, and Inhabitants of the County of Tauranga
y

, taking 

effect fiom 30 September 1976. This was a compulsory acquisition, and no 'agreement' under 

section 32 of the Public Works Act 1928 was entered into. It effectively solved the question of 

the loss of legal frontage onto Poike Road for Poike 6B2B, 6B2A, and 6A3 blocks. As 

mentioned, the road was constructed after minimal and only indirect consultation with the owners 

(through the Maori Trustee), before the Gazette notice was actually issued, Six months after 

Judge Cull had questioned the legality of the road, on 14 September 1976, the Ministry finally 

issued a proclamation taking 1.61 82 hectares fiom Poike 3B3,6A3 and 6B2A blocks under the 

Public Works Act 1928, for a road across 3B3,6A3 and 6B2A 

Block Status I ( Area taken Conversion 

(acres roods 

perches) . 

3B3 

6A3 

6B2A 

On 8 September 1977, under section 32 of the Public Works Act 1928, land was taken from 

Poike 3B 1 and 3A blocks, by 'a sufficient agreement to that effect having been entered into', to 

202. New Zealand Gazette, 10312219, 1976 

Maori Land 

Maori Land 

Maori Land 

8383m2 

4943m2 

2856m2 



.complete the access road to the se~erences.~'~ Neither block had been severed fiom legal 

frontage by the motorway acquisitions. 

- 1 ,., 

(8) Compensation for Poike 3A and 3Bl blocks 

On 4 September 1974, a compensation certificate was issued for $100 to be paid to Hekiheki Wi 

-> . Keepa and Parerohi Wi Keepa, for approximately 39 square metres taken from Poike 3B1 block 
7 

for the access road. The land taken was not gazetted until 1977.204 Almost three years later, on 

1 July 1977, a compensation certificate was issued for $4,050 to be paid to Truby Hollister Jones. 

The sum was the result of an agreement reached between the Ministry and Jones, for the 4723 

square metres of Poike 3A The equity of the compensation is difficult to assess without 

the relevant valuations. A dollar per metre comparison shows a potential discrepancy. J6nes 

Block 

Part 3A 

Part 3B 1 

received proportionately more than H & P Wi Keepa. 

Compensation Area Taken (mZ) @$0.39 per square metre 

Status 

European (1 969) 

European (1 970) 

203. New Zealand Gazette, 10512697, 1977 

204. CT 1 IN402 Poike 3B1 block [pp 138-1391; H.009057 Compensation Certificate, LINZ Hamilton 

205. CT ION385 Poike 3A block [pp 136-1371; H.137151 Compensation Certificate, LINZ Hamilton 

88 

Area Taken 

(1977) 

4723m2 

44m2 

Conversion 

(acres roods 

perches) 

l a  Or 2 6 . 7 ~  

OaOr 0 1 . 7 ~  

No. Owners 

(1) Truby 

Hollister Jones - 

(2) H & P  Wi 

Keepa 



The Ministry's justification for taking additional land fiom Poike 3B3 block was challenged by 

, Gordon Ranui, an owner and trustee for 3B3 block, in June 1983. On 7 April 1983, the District 

Commissioner of Works advised counsel for the owners of 3B3 block that the road was formed 

with the express purpose of providing road frontage to four Maori blocks 

- -  . 

which would otherwise have been effectively land locked by the 

$100 3B1 ,- 

construction of the motonvay. Naturally as this newly constructed road 

resulted in considerable betterment to the blocks no compensation was 

$100 

paid for the land required.206 
r .  

44 (39 used) . 

On 1 June, Gordon Ranui expressed his disappointment to the Maori Trustee regarding the non- 

payment of compensation for the road, or the motonvay. Ranui protested that: 

Mr Ensor for district commissioner of works stated the road constructed 

from Poike Road to the Waimapu marae provides road frontage to four 

Maori Blks. I disagree in part. . . . we have always had road frontage- .- 
onto Poike road, therefore our land has been taken to facilitate three 

maori Blks. Unless we are compensated in full for the above Blk As 

have Mr Wikeepa $100 for 3 perches Mr Hollister Jones over $4,000 we 

shall pursue the matter further.'207 

The provision of access to road fiontage for 6B2A, 6B2B, and 6A3 intruded across 3A, 3Bl, and 

206. District Commissioner of Works to Maltby Hare & Willoughby, 7 April 1983, fol 627 [attached], Maori Trust 
Office Hamilton [p 1421 

207. G Ranui to Maori Trustee, 1 June 1983, 14/57 Vol3, fol627, Maori Trust Office Hamilton [pp 140-1411 
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. (1975), and at 'the present day'. The .Maori Trustee's records provide an ambiguous testimogy 

to what the 'present day' actually meant. The trustee was not happy with the valuers' 

interpretation of the 'present day', even though it was dated at 28 June 1978.208 The trustee's 
-. 

response was to favour the Ministry's offer: 

It appears obvious that MOW & D have offered comp. on "present day" 

valns. rather than date of take valns. but even then, their offers are better 

than our Valr's recommendations, which is unusual.209 

During negotiations for the claim of injurious affection for the 1967 take, the Ministry made an 

offer of compensation for land taken from 6A2 block for motonvay widening. Poike 6A2 block 

was renamed as Poike 8 block in the Maori Land Court on 24 August 1977, as a result of the 
- * L  

partition of a relatively small section of 6A2 block to the west of the state highway (but 

unaffected by the takings).210 The Maori Trustee wrote to the advisory trustees in April 1981, 

forwarding the Ministry's offer of $24,250 (plus interst) for the widening strips to Poike 8. The 

western strip ("C" on fig 8) was assessed at $14,250, and the eastern strip ("F" on fig 8) was I- 

assessed at $ 10,000.211 Tiemey's valuations compared favourably with the Ministry's offer, and 

are tabled below.212 

I Poike 8 (642) I Tierney Valuation I Tierney Valuation I MoWD offer I 

208. Poike 8 Summary Sheet, 24 April 1981, 12-336 Vol 1, fol200, Maori Trust Office Hamilton [p 1431 

11 December 1975 

209. Ibid 

28 June 1978 

210. Partition Orders Poike 7 and Poike 8 blocks, 24 August 1977, WM-MLC 

211. Divisional Of'ficer Title Improvement, Maori Trustee, 22 June 1979, 12-336 Vol 1, fol 159; Maori Trustee to 
Advisory Trustees, 29 April 1981, 12-336 Vol 1, fol204, Maori Trust Office Hamilton 

212. Ibid; S. Morris Jones, Tiemey & Green to Maori Trustee, 22 Aprjl 1981, 12-336 Vol 1, fol 198, Maori Trust Ofice 
Hamilton [p 1451 



Western side 1 $10,500 1 $14,000 1 $14,250 

3591m2 "C" 
I I I 

Eastern side 

8264m2 "F" 

(2) Access to the severance 

. The Maori Trustee had advised the Ministry that it should provide access to the severance, a . - 

claim that the Ministry disputed. In fact, the Ministry considered that the provision of a legal 

access road would be more expensive than the actual value of the land. The Ministry had also 

confirmed that the land was 'only marginally utilisable', and that because they owned the 

adjacent "~biness Block", they would be happy to acquire the severanck. The trustee regarded 

this as the best solution, and interpreted the valuers' report to mean that the severance was 'of 

little use to the owners'.213 The western severance was zoned Residential A. A sketch plan 

suggests that the valuers made their valuation based on the possibility of residential subdivision . - \ .  
occurring on Poike 8 to the west of the motorway. The eastern take was zoned as Rural B, 

without access, and consisted of only 1.3 1 hectares (fiom a total of 2.59 hectares) of 'hard land' 

suitable for residential development. The remainder of 1.28 hectares were swamp. The Maori 

Trustee noted 'That Valuer be asked to provide a recommendation for the severance area ["G"] 

with a view to MOW&D taking this.'214 .- 

(3) Owners' response 

The Maori Trustee informed the advisory trustees on 29 April 198 1 that 'The Maori Trustee is 

inclined therefore to accept the Ministry of Works and Development's offer but would like you 

to first consider this.'*15 TWO of the advisory trustees, Leslie Paa and Joe Malcolm, objected 

213. Poike 8 Summary Sheet, 24 April 1981, 12-336 Vol 1, fol 199 [p 1441; Maori Trustee to Advisory Trustees, 29 
April 1981, 12-336 Vol 1, fol203, Maori Trust Office Hamilton 

214. Poike 8 Summary Sheet, 24 April 1981, 12-336 Vol 1, fol 199, Maori Trust Office Hamilton [p 1441 

215. Maori Trustee to Advisory Trustees, 29 April 1981, 12-336 V O ~  1, fol204, Maori Trust Office Hamilton 
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_ _  . _ . strongly to both the Ministry's offer, and .the denial-of access., The. distribution of the Ministry's 

offer of compensation among multiple owners was also cause for concern.216 B 

At a meeting between some of the owners, the three Advisory Trustees, and represedatives from 

the Department of Maori Affairs and the Ministry of Works, on 3 1 July 198 1, the Ministry's 

offer was again turned down. The latest Ministry of Works offer was for $36,000, comprising 

the original offer plus interest at 9 percent from 11 December 1975. The cost of the valuers' 

assessment would also be paid for by the Ministry. 

The minutes of the meeting reveal some of the opposition presented by the advisory trustees. 

None of the 11 owners present were recorded as having anything to say. David Barclay, an 

advisory trustee and owner, said that he was not prepared to accept the Ministry's offer until the 

eastern portion ("G" on fig 8) had been provided with access, off Poike Road, ,through the blocks 

at the southern end of Poike 8. Manu Te Pere revealed that the two blocks south of Poike 8 had 

houses on them. Barclay stated that the houses should never have been built, because they 

denied the eastern severance fiom road frontage. Malcolm believed that because the owner of - 
6A(lY2,3)C1 block was a Ministry of Works engineer, the Ministry had the power to exchange 

this property for another piece of land. Presumably, this exchange could facilitate the provision 

of access to the land-locked severance of Poike 8. The minutes recorded that the 'owners did not 

appear to agree with this and the matter was not dwelt 

- 
(4) Ministry of Works revoking of middle line for 6A2 

The question of access to the eastern severance caused the Ministry to revoke the taking of the 

eastern widening strip. On 14 January 1982, the District Commissioner advised the Maori 

Trustee that 

On considering the owner's feelings as to the whole compensation 

21 6. Leslie Pam to Maori Trustee, [nd] 12-336 Vol 1, fols 2 13-214, Maori Trust Office Hamilton 

217. Minutes of meeting of owners in Poike 8 held on 31 July 1981, 12-336 Vol 1, fol 230, Maori Trust Ofice 
Hamilton [p 1491 



question, I have now revoked the middle line proclamation as it affects 

the severed area of the block and have therefore revoked the 

proclamation for area F, 8264m2, as defined on S . 0  47906. Therefore, 

this means only area C needs to be settled and the compensation that I am . 

prepared to recommend for this area is as follows: [$22,194].218 

The sum of $22,194 related only to the value of area "C" at December 1975, and interest. The 

Maori Trustee perceived the Ministry's revoking of the middle line as an attempt to renege o n  

r r .  its responsibility& compensate for injurious affection relating to the A1 975 take2'9- By ~ v & i # ~ g  , - 
the middle line for area "F", the Ministry was avoiding the need to provide legal access to the 

severed area (see fig 8). The Ministry's preferred option of acquiring the land through the 

compensation process was looking increasingly expensive. The Ministry was not prepared to pay 

for an expensive access road to the severance, suggesting instead-thAt &e 'owners accrue the 

Because the Ministry had been responsible for the severance, it should have felt at least 

morally obliged to build an access road. This is precisely the reason that the access road to the 
\ 

I -  
south of Poike Road was constructed. The fact that the severance north of Poike Road was not 

inhabited does not alter the fact that the owners of Poike 8 block wanted access to their land. 

The Maori Trustee later questioned the Ministry's revoking of the middle line proclamation. An 

excerpt from the Maori Trustee's summary provides the background. In a letter dated 25 March 
,. 

1982 the Ministry had stated: 

"this Ministry is not prepared to pay the cost either partly or wholly to 

provide access to this severance as when the earlier take was negotiated, 

injurious affection was paid for the removal of access for this area." 

However when the Maori Trustee accepted the injurious affection 

218. District Commissioner of Works to Maori Trustee, 14 January 1982, 12-336 Vol 1, fol241, Maori Trust Office, 
Hamilton 

219. Summary of Compensation Claim: Poike 8,2 October 1984, 12-336 Vol 1, fol317, Maori Trust Office Hamilton 

220. Ministry of Works to Maori Trustee, 31 July 1981, 12-336 VOI 1, fol247, Maori Trust Office Hamilton 



payment of $4,000 for the earlier take there also existed the Ministry of 

Works & Development's statement in their letter dated 21 January 1980 

"There will of course be some injurious affection resulting from the later 

take and this will likewise be compensatable." It is questionable if the . 

Maori Trustee would have settled the earlier claim if he could have 

foreseen Ministry of Works & Development revoking the proclamation 

and reneging on their earlier 

(5) Rates .- _ - 

In early 1982 the advisory trustees became concerned about the rates accruing against the 

unoccupied severance. In August $6,000 worth of rates were outstanding.222 The City Council 

justified the rating because of 'the phantom crop planter', suggesting that the cultivation of the 

severance '(presumably by its Maori owners) was rateable. The 'cotfnCil also suggested 

investigating the subdivisional potential of sections 'off the excellent Windemere Drive frontage' 

to lighten the burden of rates on the property.223 The owners, however, considered that the 

Ministry should pay the outstanding rates because the Ministry had used and occupied the land z - 
or alternatively prevented occupation by creating the severance. In 1965-66 the Ministry had 

constructed an investigation bore on the eastern severance when the land was being considered 

as a Ministry of Works depot site. The bore had been capped off after a trial pumping period, 

and interest in the site for depot purposes had finally ceased in 1969-70, after an alternative site 

had been found.224 The advisory trustees, frustrated %th the lack of progress, referred the m'atter 

to the Ombudsman on 30 July 1982 to consider all avenues of access.225 On 1 1 February 1982, 

the Ministry revoked the 8264 square metre section ("F") of the eastern severance of Poike 8, 

Summary of Compensation Claim: Poike 8, 12-336 Vol 1, fol3 17, Maori Trust Office Hamilton [p 901 

Maori Trustee to District Commissioner of Works, 3 August 1982, 12-336 Vol 1, fol266, Maori Trust Office, 
Hamilton 

Revenue Accountant City of Tauranga to Maori Trustee, 30 March 1983, 12-336 Vol 1, fol 290, Maori Trust 
Office Hamilton 

Ministry of Works to Maori Trustee, 3 August 1982, 12-336 Vol 1, fol268, Maori Trust Office Hamilton 

Maori Trustee to Revenue Accountant Tauranga City Counci!, 12 April 1983, 12-336 Vol 1, fol 292; Maori 
Trustee to Ministry of Works, 17 May 1983, 12-336 Vol 1, fol298, Maori Trust Office Hamilton 
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taken (by proclamation) in 1975 .2261 

a 3 
(6) Ministry of Works offer 

After the Ministry's offer of $22,194 in January 1982, the issue of the severihce further 

developed. The acquisition of the severance became a point of leverage for the Maori Trustee. 

On 10 May 1983, following discussions with an owner, Manu Te Pere, the Mis t ry  submitted 

an offer of "$60,000 in full and final settlement for purchase of areas C 3 59 1 mZ, F 8264m2 and 

G 2.5937 ha", taken by proclamation in 1975. (see figs 7-8) On 9 August 1983 Joe Malcolm 

advised the Maori Trustee that he had been discussing land exchange in negotiations with the 

Ministry, an idea that had already been rejected by some of the owners. On 6 September 1983 

the Ministry sent a revised offer to Joe ~a lco lm,  stating that: 

, . - 1 . *  

"it appears that yourself and other owners may wish for a land exchange 

arrangement rather than monetary compensation. I also understand that 

you intend to contact the majority of the owners in order to establish their 

views on the 

At this time, the Ministry was negotiating directly with Joe Malcolm, even though the Maori 

Trustee was the responsible trustee.228 The September offer was based on the District Valuer's 

updated assessment of all three areas at $100,000. This was the current market value on the 6asis 

of a block with road access.229 

226. New Zealand Gazette, 121359, 1982 

227. Summary of Compensation Claim: Poike 8 ,2  October 1984, 12-336 Vol 1, fol3 16, Maori Trust Office Hamilton 
[P 911 

228. Ibid 

229. Ministry of Works to Joe Malcolm (Advisory Trustee) c/o Department of Maori Affairs Rotorua, 6 September 
1983, 12-336 Vol 1, fol307a, Maori Trust Office Hamilton 



1 Eastern severance "F'and $70,000 - -- I t 

Two years later, after consultation with the three advisory trustees, the Maori Trustee wrote to 

- $he Ministry with a proposal for the find settlement of the negotiatian, The.thee-maj~r~wints a a 

of dispute between the Maori Trustee and the Ministry were outlined: 

, 

(a) The loss of Turangawaewae; 

(b)   he provision of legally formed access to any areas not Wen; ' ' 

(c) The adverse affect the motonvay may have had in limiting the potential of the land, 

ie the noise and access factor affecting residential development prospects. 

(7) Turangawaewae 

When the Maori Trustee had asked the public valuers for a current valuation in 1985, the valuers 

had been asked to consider the loss of turangawaewae as the 

"G" 3.420 1 hectares 

Western strip "C" 353 1m2 

Interest 10% compounded 

Total 

Advisory Trustees strongly believe that this factor is of prime importance 

in the loss of Maori lands and should be compensated for over and above 

the actual valuation of a normal taking for General land.230 

$14,250 

$15,577 

$99,827 

The valuers maintained their inability to consider the loss of turangawaewae because of the lack 

of legal provision in the Public Works Act 198 1. The resulting compromise suggested by the 

Maori Trustee was 

230. Maori Trustee to District Commissioner of Works, 29 August 1985, 12-336 Vol 1, fol 375, Maori Trust Office, 
Hamilton [p 1501 



that a sum equal to the total amount of rates owing at the date of final 

settlement be added to the amount of compensation to compensate the - 

Maori owners for the loss of Turangawaewae. In this case the majority 

of these particular owners have no other Maori land interests. 23' 

The proposal put forward by the Maori Trustee and three advisory trustees was conditional on 

the final settlement of the negotiations: kt this stage;the owners do not appear to have b e m  : : -- 

consulted. The Maori Trustee wrote to the Ministry on 29 August 1985 stating that 

, . 
After considering the up to date valuation and the negotiatiohs td date 

and subject to reserving the right to obtain the consensus of a full 

meeting of owners should the Maori Trustee and Advisory Trustees 

consider this necessary we propose the following settlement:232 

231. Maori Tmstee to District Commissioner of Works, 29 August 1985, 12-336 Vol 1, fol 374, Maori Trust Office, 
Hamilton [p 15 11 

232. Maori Trustee to District Commissioner of Works, Hamilton, 29 August 1985, 12-336 Vol 1, fols 374-375, Maori 
Trust Office Hamilton [pp 150-1 5 11 



I Disbursements: Valuers, Advisory Trustees $2,344.30 (+ additional.Pdvisoiy I I 

The Ministry response was to offer a compromise settlement, in line with Ministry practice, but 

expenses 

TOTAL 

without recognising the loss of turangawaewae. In my opinion, the question of rating Maori 

Trustee expenses) 

$166,659.16 

land, zoned Rural B, but without provision for access to the severance, is a dubious affair when 

equated in any way with the loss of turangawaewae. The Ministry added the following proviso 

to its 1986 offer: 'It must be stressed that this is a compromise purely of the land value figures 

and is in no way a recognition of a claim for loss of T~rangawaewae.'~~~ 

After prolonged negotiations between the Ministry of Works, the Maori Trustee and the advisory 

trustees for 6A2 block, a settlement of $168,000 was paid as compensation for the acquisition 

of all land affected by the 1975 take fiom 6A2 block, both eastern and western widening sbips, 

Crown Valuation 

and the entire eastern severance. The difficulties surrounding this settlement did not disappear 

when Manu Te Pere signed the compensation agreement on 18 April 1 986.234 The outstanding 

Owners' Claim 

rates of $13,260.06 were to be paid fiom the compensation moneys. Manu Te Pere signed the 

agreement with the understanding that 'based on my shares of 4.96956 out of the total shares 

14.61875 that my share of compensation will amount to approximately $50,000.'235 The 

Compromise figure, 

excluding Maori Trustee fee 

233. Ministry of Works to Maori Trustee, 9 April 1986, 12-336 Vol 1, fol419, Maori Trust Office, Hamilton 

234. Compensation Certificate H.395572, LINZ Hamilton 

235. Manu Te Pere to Maori Trustee, 18 April 1986, fol421; Land Compensation Payment Voucher 2154, 12-336 Vol 
1, fol481, [p 1521 Maori Trust Office Hamilton 



settlement would appear to be equivalent with the compensation paid for the acquisition of 1 C2, 

,-- 1C1 and 4B blocks for the school, and 1B block for the technical institute. Area "G" was 
1 

eventually taken by proclamation 'in connection with a motorway' in 1987. Areas "F" and "G", 

together constituting the eastern severance, remain undeveloped today.236 Transit New Zealand 

has demonstrated that it would like to develop area "F" for its original purpose. Transit is 

inhibited in this desire, due to the resistance of the owners of 6A(l,2,3)C2 block to transit taking 

a 'sliver' of 70 square metres fiom the western edge of the block. (see fig 7, esp p 68 document 

bank) 

5.6 SUMMARY 

The settlement process for compensation due to the original motonvay acquisitions highlights 

several points. 

- a . A  

5.6.1 Acquisition 

0 Land was taken compulsorily fiom nine Poike blocks, severing 8 of them from access to . B 
\ I' 

Poike Road. Under the middle line proclamation, a notice of intention was not required 

to be served on the owners. Instead, the proclamation defining the middle line of the 

motonvay should have been served on the owners at the date of the proclamation (New 

Zealand Gazette, 1959). The Maori owners were not consulted. They simply had no 

choice in the matter. .- 

5.6.2 Compensation negotiations 

0 The process of compensating the owners of the affected Poike blocks was entirely 

inadequate. After the Maori Trustee initially commenced negotiations with the Ministry 

of Works in 1966, 17 years of negotiations were to pass before the majority of claims 

were settled. By 1983, all but one claim had been settled. The possibility that the 

outstanding compensation for Poike 1 1 block might secure a significantly higher amount 

236. Birds Eye View, Terralink (SDI), 1996 [p 9a] 

100 



than the majority of previous claims is contributing to the lack of progress in this 

negotiation. Should the shareholders in this block receive the $100,000 that has been 

suggested, this should not prejudice the current shareholders in other affected Poike 
t 

blocks in any potential claim (or grievance) that the compensation accepted by the Maori 

Trustee in either 1968-69, or 198 1 was inadequate. 

b The owners were shut out of the negotiation process. Until the Ministry began 

negotiating with the advisory trustees (appointed by the Maori Land Court, and holding 

some interest in the land affected) for the 1976 acquisitions, the owners had virtually no 

say in the compensation process. The Ministry of Works negotiated compensation for 

the compulsory motonvay acquisitions of 1967 with counsel employed by the Maori 

Trustee. If counsel advised the Maori owners on any occasion, it is not evident in the 

written record. - a . A  

b When the owners were consulted about the severance to 6A2 block, after the appointment 

of advisory trustees on 16 September 1977, the Ministry denied the owners' collective 

preference (in 3 1 July 198 1) for legal access to the block. 

b When the advisory trustees were consulted by the Ministry, the compensation settlements 

were considerably higher than any of the previous settlements. The payment of $168,000 

for 6A2 block in 1987, and the recommendation that $100,000 be paid for the widening 

strip from Poike 11 block today (previous appellation 6B2B2 block), are many times 

more than the sums paid for the other affected blocks. 

Consultation also raised the issue of conflicting conceptualisations of land value. When 

the owners of 6A2 were consulted in the early 1980s, their request that they be 

compensated for the loss of turangawaewae was not recognised by the Ministry. 

Although the Ministry eventually paid $1 1,225.86 for outstanding rates (owing to the 

Tauranga City Council), which the Maori Trustee then equated with the loss of 

turangawaewae, the protections included in Article 2 of the Treaty of Waitangi were not 

recognised. 



The actual date of entry (1 956) was not recognised as the "specified date" of entry, which 

was fixed at 1967 (the date of proclamation). Although rising property values enabled 

the Maori Trustee to negotiate a higher settlement of compensation based on-1 967, rather 

, than 1956, two conclusions are drawn fi-om the research. Firstly, the Maori owners were 

not compensated for the period 1956-67, for injurious affection due to the motorway 

acquisitions. The process in this respect was completely inadequate. Secondly, the 

Minister of Works (Mr Allen) made an assurance (in August 1971) that the date of entry 

would be established at 1959, and that economic advances would be forthcoming. This 

was not the case. The Maori Trustee withheld the distribution of the advance payments 

of compensation (paid to the Maori Trustee in 1968-69) for over twenty years, because 

the advances were in a number of instances completely uneconomical. 

- a . A  

Access Road: The Maori Trustee accepted the advances of compensation for the four 

blocks south of Poike Road as final, conditional on the construction of an access road to 

these severances. The road was constructed free of charge by the National Roads Board, 

and vested in the Tauranga City Council. Two points are drawn from the research. 

Firstly, the compulsory acquisitions of Maori land for the motonvay were compensated 

for by the acquisition of more Maori land (fi-om the affected blocks) to provide the road. 
. -* 

Secondly, the access road provided as compensation was vested in the Tauranga City 

Council, not the owners. .. 

The Ministry's motonvay acquisitions changed the shape of the affected Poike blocks, 

leaving the Maori T m k e  to negotiate one of its most complex, and prolonged 

compensation claims. 

The compulsory acquisition mechanism in the Public Works Act 1928 allowed surveyors, 

engineers and labourers to enter onto Maori land without prior consultation with the 

owners. The Public Works Act 1928 empowered the Ministry of Works to take Maori 

land without the owners (especially in the case of multiply owned Maori land, where 

some of the owners were not currently inhabiting the land) knowing about it. 



Maori land taken fiom the Waimapu Stream for motonvay purposes (known as 'river 

bed' acquisition) has not been compensated for. Neither has land used for 'fill' to the 
. . 

north of Poike 1 1 block. 

The replacement Public Works Act 1981 required the taking authority to negotiate 

'agreements' (section 32) with Maori owners where land was to be acquired for a public 

work. Although negotiations took place, the Maori owners often felt that they had no 

choice but to accept the Ministry's offer of compensation. In the Poike scenario, a state 

highway had been constructed by virtue of the compulsory acquisition mechanism in the 

1.928 Act. Subsequent acquisitions by 'agreement' only disguised the fact that the 

acquisitions were compulsory in all but name. The intention of upgrading the state 

highway to motonvay standards across Poike blocks continues today. (see p 68 

document bank) 

The inadequacy of Public Works legislation has resulted in the loss of multiply-owned 
i - 

Maori land in the Poike area, the severance of these blocks, the realignment of these 

blocks, and the creation of a very dangerous intersection at the junction of Poike Road 

and State Highway 29. 

,- 

6 TECHNICAL INSTITUTE: POIKE lB,  1975 

6.1 ACQUISITION 

On 18 April 1975, the Ministry of Works and Development issued a proclamation, taking 8.1360 

hectares (20 acres and 16.8 perches) of Poike 1B block for the purposes of a technical institute 

under section 32 of the Public Works Act 1 928.237 (see fig 10) The take was to be effective from 

23 April 1975. From the total land area of 22 acres 17 perches owned by Te Rina Ngakaari in 

1923, and subsequently vested in Tarnamutu Keno as European Land on 13 July 1970, 

237. New Zealand Gazette. 351920 



- - approximately 0.2 perches were left @er the 1975 ~ ~ ~ i t i o n . ~ ~ ~  In other words, the entire block 

had been acquired subsequent to an agreement between the Ministry and the sole owner, 

Tamamutu Keno. 

Block 

6.2 LEGALISATION: 'AGREEMENTS FOR TAKING OR PURCHASE' 

Section 2 of the the Public Works Act 1928 extended the definition of public work to include 

buildings ahd associated land required for educational purposes.239 Section 3 3  empowered either 

central or local government authorities to 

Poike 1B 

enter into agreements to take the estate and interest of any person in any 

land required for public works without complying with the provisions of 

section twenty-two or of subparagraph (iii) of paragraph (c) of section 

Area taken (1975) 

twenty-three hereof, or to purchase any such estate or interest upon such 

Partition (1923) 

(acres roods perches) 

20a Or 1 6 . 8 ~  

terms and conditions as he or it thinks fit. 

22a Or 17p 

Subsection 2 defined the compensation requirments. 'Where an estate or interest is taken by 

agreement, the compensation to be paid may be either agreed upon or left to be determined under 

Part I11 of this Act.' In this case, section 32 enabled the Ministry to negotiate an agreement 

directly with the owner, Tarnamutu Keno, to take 20 acres 16.8 perches of his land for the 

technical institute. 

An article titled 'Land ready for institute' in the Bay of Plenty Times (25 June 1974) reveals that 

238. Poike No. 1 block Partition Order, 26 February 1923, WM-MLC; CT 1 ID11441 LMZ Hamilton [p 1531 

239. Marr, 1994, p 1 16 



negotiations had been conducted in 1973 for the purchase of Poike 1B block by the Crown. The 

journalist reported that the 'Tauranga Technical Institute Investigation and Promotion Committee B 
was told last night that the owner of the proposed Poike site had agreed to sell the land to the 

Ministry of Works though no agreement on price had yet been reached.7240 A Ministry of Works 

, compensation certificate was issued on 16 July 1974, consequent to an agreement with 

Tamamutu Keno. The agreement provided for the taking of 22 acres 17 perches (0.2 perches 

more than the proclamation) being part of Poike 1B block. A consideration of $92,500 was 

paid.241 Neighbouring blocks 4B, 1C1 and 1C2 were also acquired by 'agreement7 under section 

32 of the Public Works Act 1928, between 1975-79. Chapter 7 considers that the compensation 

paid to the owners of 1C1,1C2 and 4B blocks for the school was in line with the compensation 

paid to Tamamutu Keno for 1B block in 1975. 

6.3 ACCESS ROAD TO TECHNICAL INSTITUTE AND SECONDARY SCHOOL 

SITES lB, 4B, lC2 AND 1C1 BLOCKS 

6.3.1 Ministry of Works Report, 1975 

In April 1975, the Ministry reported on the provision of access to the technical institute site. The 
i - 

report also considered a high school being proposed for construction on Poike 1C1 and 1C2 

blocks. Originally, when the purchase of Poike 1B block was being considered for the technical 

institute, the only access to the site was from State Highway 29. An alternative route was 

contemplated, providing direct access between the Greerton end of Tauranga City and the 

technical institute, by means of a new road and bridge across the Waima~u.Stream.~~~ .- 

Improvements to existing roading were also identified by the Ministry as necessary. The 

development of about 400 metres of 'unformed Maori roadline7 fiom the junction of Poike road 

and State Highway 29, to city street standards, and improvements to the intersection, were 

regarded necessary for safety reasons, and to provide access to Maungatapu and Mount 

240. Tauranga Technical Institute 1974-82, AAQB W4073 3 113 11517 Pt 1 Box 365, NA Wellington 

241. H.002146 Compensation Certificate, LINZ, Hamilton 

242. Report on 'off-site' development, Resident Engineer Minjstry of Works and Development to District 
Commissioner of Works Hamilton, 24 April 1975, p 1, AAQB W4073 3 113 11517 Pt 1, NA Wellington 



M a u n g a n ~ i . ~ ~ ~  The Ministry clearly perceived the road as an improvement to the Maori roadline 

,-- (laid down in 1916) that the Maori owners should welcome, and contribute towards. The official 
I 

attitude identified the most expedient way to acquire the land. The Resident Engineer's 1975 

'Report on off-site development' stated that: 

As the adjacent property on each side of the Maori Road Line up to the 

Community College [technical institute] site is under multiple Maori 

ownership, it will be rather unlikely if any contribution towards 
- constructing the street will come from this source, altkmgk it should be 

possible to acquire their share of the l k d  under the road without cost, as 

a small contrib~tion."~ 

On 28 September 1978, under section 421 of the Maori Affairs Act 1953, a proclamation was 

issued declaring 8860 square metres of Poike 6A(1,2,3)E block, laid out as a roadway by a Maori 

'/ Land Court order dated 3 May 191 6, to be a street vested in the Tauranga City Council. Section 

421 stated that a roadway could only be declared a street 'with a recommendation made by the 

Court to the Minister of Works.' Subsection 4 regarding compensation was not applicable to 

section 421 of the 1 9 5 3 " A ~ t . ~ ~ ~  The existing roadway passing between Poike 6A(1,2,3)E2,6A2, 

1 A, 1 B and 1C blocks, was upgraded. The area marked out as a roadway in 1916 was not 

altered, except for a section of 0.7 perches taken fkom Poike 6A(lY2,3)E1 block, by a Maori Land 

Court order in 1959. There were no objections recorded relating to this small taking. 

Whether the Maori owners of Poike 6A(1,2,3)E block considered the street an improvement to 

their land is open to debate. The partition order issued in 1959 listed 3 1 owners of Poike 

243. Ibid 

244. Report on 'off-site' development, Resident Engineer Ministry of Works and Development to District 
Commissioner of Works Hamilton, 24 April 1975, AAQB W4073 3 113 11517 Pt 1, p 2, NA Wellington 
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6A(172,3)E2 The Maori Land C ~ u r t  minutes in April 1978 record that there were - 

'Objections to [Tauranga City Council] application primarily to the side strips'. Earlier in 

March, the court heard that the Maori Trustee would not oppose the application, Mr Webster (not 

an owner) would oppose the application, and Mr Keno (acting for Poroa family, interests in 1A 

and 1 C) was not prepared to object or support the application.247 The court records do not define 

the objections, and the Maori Trustee is finally recorded as having no objection to the roadway 

becoming a street. Mr Batchelor, representing the Tauranga City Council, told the Maori Land 

Court that: 'Strenuous efforts have been made to serve notice to all the owners & have been 

given several opportunities to make their views known.'248 

The proclamation effectively raised the existing roadway across Poike 6A(172,3)E block, to City 

Council standards, as well as enabling the council to extend the street to the technical institute 

and schook sites. The upgrading of an existing roadline did not xequjrg the payment of 

compensation. 

Improvements to the Poike Road intersection with State Highway 29 (lighting and a central right 

hand turning bay) were planned to have been completed by the time the technical institute 

opened. Similar improvements were also anticipated for 'the opposite leg of Oropi Road where 

the Crown has recently purchased land sufficient for a 200-240 section housing development.' 

The construction of the technical institute had raised road safety as a major concern for the 

\ 

246. Partition Order Poike 6A(1,2,3)E2, WM-MLC; Tauranga MB 22,25 August 1959, fols 132-4 [pp 162-1641; ML 
18328 Terralink Hamilton [p 1611 

247. Tauranga MB 39, 3 March 1978, fol274 [p 1561; OT 96, 12 April 1978, fols 364-365 [pp 154-1551 

248. Tauranga MB 39, 3 March 1978, fols 274-275 [pp 156-1571 
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Resident Engineer. The increase in traffic coming fiom the motonvay to the technical institute, 

necessitated roading improvements to ensure greater safety. The 8860 s q w e  metres of roadline 
1 

acquired fiom Poike 6A (1,2,3) E block for the street enabled the Council to satisfy its roading 

requirements. The Resident Engineer commented in his report that: 

At present this intersection is comparatively blind from both directions 

along the state highway, with visibility limited to both horizontal and 

vertical alignment. This intersection is significantly worse than the 

adjacent Oropi Road intersection before major improvements- were 

demanded by the public, following several serious and numerous less 

serious accidents. Both the City Engineer and I are certain that a much 

louder and jusitifed out cry will result if the college is opened with 

students . . . having to traverse a blind and therefore dangernus 

intersection on the open highway where high speeds are common.249 

. - 
Land was also acquired in the Parish of Te Papa for the technical institut'e. Situated immediately 

to the west of Wairnapu Stream, Lot 1 (being part Allotments 36,36A, 37 and Allotment 206, 

3.5800 hectares) and Lot 2 (being part Allotment 36, 1.0300 hectares) were taken by agreement 

under section 20 of the Public Works Act 198 1 .250 These subsequent acquisitions, lying outside 

the Poike area, have not been researched for this report. ... 

7 TAURANGA NO 4 SECONDARY SCHOOL: 1C1,1C2 

AND 4B BLOCKS, 1979 

7.1 BACKGROUND 

249. Report on 'off-site' development, Resident Engineer Ministry of Works and Development to District 
Commissioner of Works Hamilton 24 April 1975, AAQB W4073 3 113 11517 Pt 1, p 2, NA Wellington 

250. New Zealand Gazette, 10716761, 1989 



The Poike Road site was selected for theTaurangaNo 4 Secondary School in late 1967 for a co-- -- . 

educational school with an opening roll of 200. The Ministry of Works completed a site survey B 
in September 1968, but deferred construction until cost assessments had been prepared. By the 

early 1 WOs, the Education Department concluded that the site was the optimum location for a 

proposed secondary school. The Poike site would be ideally situated to serve the city's plans for 

residential development to the east of Tauranga. Residential growth to the west of Tauranga had 

been rapid and unbalanced compared to the east. A department report identified that the pace of 

residential development to the west would threaten the valuable agricultural land and resources 

in this area. The Poike site was seen to be 'sparsely populated', but in relatively proximity to 

Greerton and county areas to the south, and the new eastern suburbs. In September 1974, the 

department recognised that it faced two potential problems relating to the Poike site: 

, . - 4 r 5  

The major problem with site I as outlined by the college board of 

governors is that this is the Technical Institute site, and under no 

circumstances will they consider this site for a secondary school, also 

there may be opposition from the maori owner who is selling the land, 

the rest of the land in the area which totals over 70 acres is joint maori 

owned.251 

During the 1970s the department pursued the Poike school site despite competition witlithe 

technical institute across the road on Poike 1B block. A further potential problem existed in the 

owners opposing the proposal, or the potential non-availability of land in a multiply-owned 

Maori block. Neither possibilities deterred the department from pursuing the Poike Road site. 

The department's plan had earlier drawn some internal criticism within the Ministry of Works. 

The District Purchase Officer, who was authorised to take lands for educational purposes, had 

commented on the department's proposal in December 1973. The purchase officer was opposed 

to the construction of a school within the County, commenting that it 'seems to me that the Ed. 

25 1. Town and Country Planning Report: Tauranga No 4 Secondary School, 18 September 1974, pp 13-1 5,39127610 
Pt 1 Tauranga Secondary School Legalisation, Terralink Hamilton 



.Dept. give little heed to good town planning - all they can see is the need for a school in a certain 

area and give little or no thought to the consequences of their actions.'252 The Bay of Plenty 

Times also criticised the proposal because of the dangers associated with children travelling to 

the new school by bus on the state 

7.2 ACQUISITION, 1974-79 

7.2.1 The purchase of Poike lCl , lC2 and 4B blocks 

On 24 August 1978, the Department of Education requested the Ministry of Works to initiate 

action for the purchase of Poike 1C2, in addition to 'the 12 acres already held.' The shortening 

of an existing lease to Thomas Keno for Poike 1C2 was raised as a desirable outcome of these 

negotiations.254 The '12 acres already held' referred to Poike 4B block acquired from D.W. 

Wright in 1975. The District Commissioner of Works had summarised the situation to the 

department earlier in October 1974: - a . a  

Mr Wright's land will only provide approximately 15 acres of the 

requirement for the school, therefore I have written to the solicitor who 

acts for the Maori owners of the adjoining blocks 1C2. I am already 

dealing with this solicitor in connection with compensation for the land 

taken from this block for motorway. He is also the same solicitor who 

acted for Mr Keno in the acquisition of the technical institute site. I have 

been informed that Mr Keno is presenting himself to the land agent as the ' 
- 

major share-holder and representative of the owners of 1C2 block, 

however, my search of the title does not indicate Mr Keno has any shares 

in the land whatever, however, from my experience in dealing with Mr 

Keno and his solicitor on the technical institute site it is not anticipated 

that we will acquire any part of this land very easily. This memorandum 

is only intended as an indication to you that the acquisition of this school 

252. District Purchase Officer notation on Director-General of Education to Commissioner of Works, Wellington, 6 
December 1973, forwarded to District Commissioner of Works Hamilton, 39127610 Pt 1 Tauranga Secondary 
School Legalisation 

253. 'Chairman advocates school pressure', Bay of Plenty Times, 10 April 1978, p 1 [pp 168-1691 

254. 24 August 1978,391276 Pt 1 



site could result in a stormy passage.255 

The Ministry clearly anticipated that the acquisition would be met with resistance,-and that the 

Public Works Act would need to be invoked to ensure that the school could be built. The 

Ministry correctly recognised that Tamamutu Keno was not an owner, but failed to identify that 

Keno had been appointed as one of two trustees under section 438 of the Maori Affhirs Act 1953. 

In December 1974, Ministry officials were aware that Poike 1C block was being advertised for 

sale through the City Estate Agency. Initially, the Ministry was prepared to recommend that the 

Crown purchase 1C block at the asking rate of $5,000 per acre. This initial recommendation also 

revealed the Ministry's reluctance to purchase the land severed by the motonvay. It included a 

flat offer to#purchase the land zoned rural, and lying to the east of the motqryay, but at a much 

lower rate.256 

Owners' asking price 

Ministry of Works 

recommendation 

Ministry of Works 

recommendation 

TOTAL Ministry 

recommendation 

land west of the 

Area 

motonvay I I I 
3a 3r 23 .6~  Rural land I 

Rate 

severed by the 

motonvay 

Amount 

255. District Commissioner of Works to Regional Superintendent Education, 31 October 1974,3912761310 Vol 1 

256. District Commissioner Works to Wilkie (spokesman for the owners), 6 December 1974,39/276/3/0 Vol 1 
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- The recommendation reflects the inadequacy of land title records held by both the owners and 

the Ministry. Firstly, Poike 1C block had been divided into Poike 1C1 and 1C2 blocks by a 

Maori Land Court partition order of 3 July 1957. Poike 1C block no longer existed as a legal 

entity. Secondly, none of the four parties involved shared a common knowledge of h e  total area 

, involved. A Valuation Department assessment for Poike 1 C 1 and 1 C2 blocks in December 1974, 

valued the land at $57,000, based on a lower acreage than the Ministry's, but at a higher 

valuation.257 In the final assessment, the owners may have wished to maintain some of their land. 

The difference between the owners' offer and the partition order was approximately 1 acre 1 

rood. 

Block 

. Y - 
7.2.2 Severances - Crown lands 

Lastly, the Ministry's recommendation for purchase at $52,100 in December 1974 reflected a 

disparity in purchasing price, when compared with the $105,000 agreement being negotiated for 

a similar area of European land owned by D.W. Wright in neighbouring 4B block. The disparity 

was probably based on the larger severance to 1 C2 block caused by the motonvay: Without legal 

access, the severance was considered less economically viable. The severance to Poike 4B block 

(558 square metres) was significantly smaller than that for 1C2 block (3 acres 3 roods 35.4 

perches). The absence of legal frontage to the motonvay for the severed blocks made the 

severances a 'doubtful quantity' in the eyes of the Valuation Department. The valuation was, 

however, made: 

1C2 

257. District Commissioner of Works to Wilkie (spokesman for the owners), 6 December 1974; Valuation Department 
assessment, 12 December 1974,39/276/3/0 Vol 1 TaurangaNo 4. Secondary School DW Wright & Maoris Poeke 
1C 
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in line with the purchase price recently paid for the Technical Institute 

site opposite (1B block) which is surrounded by similar circumstances 

and also with the recent valuation of the adjoining land owned by 

Wright.258 -. 

In summary, the owners of Poike 1C2 block who wished to sell their land, might have felt 

prejudiced by the severance of almost 4 acres of their land by the Ministry of Works for the 

motorway. The Maori Trustee did not negotiate a separate settlement of compensation for the 

severance as part of the 1968-69 advances; or h e  -198 1 final payments-for themotorway. The 

Crown's acquisition of 1 C1 and 1 C2 blocks for the school site in 1979 included the severances 

to both blocks. As discussed previously (see 5.4.12) the final payment of compensation 

(motonvay) for 1C block was significantly lower than the final payments for the other affected 
- 1 , &  

blocks. Ministry officials might have reasoned that the purchase of the severances for the school 

recompensed the owners for the motorway severances. The two separate acquisitions should not 

be confused. The initial land taken was for the motonvay (by proclamation) in 1967 and 1975. 

. The subsequent takings considered here were for the severances caused by the motonvay - 
acquisitions. The Ministry's final payment of compensation (motonvay) for 1C block diverged 

from the general pattern of negotiating compromise settlements. The school site acquisition may 

explain why the Ministry's compromise figure for the motonvay was so much lower than for the 

other blocks affected. .. 

When the Ministry revised its recommended Crown purchase price for 1 C1 and 1C2 blocks at 

$57,000, it added to the confusion by incorrectly noting the Valuation Department area at 12 

acres 0 roods 23.6 perches, 1 acre less than the Department had actually recorded. The revised 

amount was based on $6,000 per acre, and $2,000 gross for the severance as a whole.259 

In early 1975, the Ministry claimed to solicitors acting on behalf of the owners that it had not 

258. Valuation Department assessments, 26 November 1974, 12 December 1974, 3912761310 Vol 1 Tauranga No 4 
Secondary School Site DW Wright & Maoris Poeke 1C 

259. District Commissioner of Works to Cooney, Lees and Morgan, 29 January 1975,3912761310 Vol 1 TaurangaNo 
4 Secondary School DW Wright & Maoris Poeke 1C 



been contemplating a purchase at all. Counsel for the owners who wished to sell (vendors) 

r advised the Ministry of the most expedient means of closing the transaction: 
F 

If you wish the land to be sold by agreement, we will have to arrange for , 
successions to be completed and have a meeting of owners called. If it 

would be satisfactory to [sic] the Ministry of Works to take the land by 

proclamation, we could arrange for consents to be signed by the various 

owners and successors without the many details associated with the other 

method.260 

The Ministry's response to the question of land acquisition was contained in a letter to the 

solicitors on 3 February. The District Commissioner advised the solicitbrs tha: 'On the question 

of acquisition we always prefer to operate under section 32 of the Public Works Act and in this 

case there is no question at this stage of doing other than just that.' The letter requested 

confirmation that Cooney, Lees and Morgan had the necessary authority to negotiate on behalf 
m d  

of the owners, to come to a 'purchase price' and an agreement for the taking of the land.261 

Ministry correspondence has already revealed that an offer was made directly to Don Wilkie 

(spokesman for the owners) on 6 December 1974 for $52,100 for the residential land bordering 

Poike Road, and the rural severance of Poike 1C block. If the Ministry position had always been 

to invoke the 1928 Act, then it should have been discussing compensation, not purchase prices. 

A subsequent Ministry offer on 5 March 1975, superceding the earlier offer to Wilkie, shows that 

the Ministry was willing to recommend that the Crown acquire the land at $59,100. Although 

the offer for the residential land was calculated generously at $3,000 above the rate quoted, it was 

still significantly less than the payment for Wright's land on 4B block. 

260. Cooney, Lees and Morgan to District Commissioner of Works, 17 February 1975, 3912761310 Vol 1 Tauranga 
No 4 Secondary School DW Wright & Maoris Poeke 1C 

261. District Commissioner of Works to Cooney, Lees and Morgan,3 March 1975,39/276/310 Vol 1 Tauranga No 4 
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I 1C2 residential I 9a Or 23.61, 1 )$57,000 at $6,000 per arce I 

Block 
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Oa l r  Op 
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-. 

)As 1C2 residential 

7.2.3 Consultation 

TOTAL, - 

Although h k  Makarita Malcolm's letter of protest (see 7.2.5) would bd presented (by the other 

owners as much as the Ministry) as the only opposition to the Crown acquisition, it appears that 

attempts to contact all of the owners were not exhaustive. Further consultation may well have 

revealed that other shareholders were not in fact prepared to sell their interests at all. . 

13a Or 2 3 . 4 ~  1 $59,100 

7.2.4 Legalisation 

Under section 309 of the Maori Affairs Act 1953, the presence of only three shareholders in a 

multiply-owned Maori block was required to alienate the block. In the case of 1C2 block, no 

meeting is recorded as having taken place. The solicitors certainly emphasised the issuini of 

consents signed by the owners instead of holding a meeting. Section 3 1 1 of the 1953 Act defined 

the voting power of shareholders present at such a meeting. Shareholders could vote in person 

or by proxy. If those in favour of a resolution owned a larger aggregate share of the land 

affected, than the owners opposed to the sale, the sale would proceed. The consents received by 

the solicitors and forwarded to the Ministry, amounted to under half the shares listed. There is 

no evidence that any of the remaining shareholders opposed the vote, nor any sign that they were 

consulted at all. 

I 

In April 1975, consents fiom owners holding 6.1982 1 of the 14.2 1250 shares in 1 C2 block were 

sent to Mr Morgan of Cooney, Lees and Morgan, authorising him to negotiate on their behalf. 
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Kapua Hamilton (Hamutma, aka Kapua Poroa), Te Kehu Keno, Mrs Keita Wilkie (nee 

Crampton), Mrs Miro Wilkie (Jonathan), Te Mutu Whareakau Laffley, Tiro Molly Laffley (Mrs 

Rakoczy), and Mrs Hariata Pirinui (Crampton) are recorded as having consented to the 

arrangement .262 

I 

The following names were also listed on the schedule of owners (9 February 1976). Their names 

do not appear in Ministry records consenting to the sale of 1 C2 block: Eddie Crampton (.5 1652), 

Katerina Graham (.68869), Makarita te Mutu (2.06607), Ngakenui te Miroi (.5 l652), Paino Keno 

or Clark (.68869), Tia Kawa Rongotoa te Rangiwahapapa (1 .O33O4), and William Te Whakatana 

Poroa administering the estate of William Ngamanu Poroa deceased (1.81607). Their total 

shareholding was 7.3256 out of 14.21250 shares. In fact, consents representing 6.8869 shares 

were forwarded to the Ministry, not 6.19821 shares as quoted by the district corntni~sioner.~~~ 

- a # A  

The solicitors passed on a request from these owners to the Ministry, proposing that the Ministry 

purchase the 9 acres 1 rood 23.6 perches of residential land in Poike 1 C 1 and 1 C2 blocks for 

$57,000, and leave the rural land (severance) with one of the families.264 The Ministry felt that 

the absence of legal frontage to the severance, and New Zealand Housing Corporation's interest 

in subdividing adjacent land to the east (ex-"Guiness" block) of the severance, were sufficient 

reasons to include the severance within the Crown agreement. The solicitors evidently had no 

problem with this proposal either. Hand written on the letter is the note 'Met 29 April and Mr 

Morgan agreed to approach owners for consent to severance being included. 30/4'265 - 

The Ministry pursued its negotiations in consultation with Mr Wilkie, trustee and husband of Te 

Miro te Miro (2.06607 shares). On 1 July, the Ministry informed the Department of Education . --  

that the 

262. 5-7 April 1975, Cooney Lees and Morgan to District Commissioner of Works. 3912761310 Vol 1 Tauranga No 
4 Secondary School Site D W Wright & Maoris Poeke 1C 

263. Succession Order Schedule for Poike 1C block, WM-MLC [pp 170-1741 

264. 21 April 1975, Cooney Lees and Morgan to District Commissioner of Works; District Commissioner of Works 
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& Maoris Poeke 1C 
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solicitor who customarily represents Maori owners in this locality is 

having difficulty in establishing contact with all the shareholders in the - 

subject piece of land. However, we have provisionally agreed on price 

and once the solicitor has the necessary authority from the owners it will 

only be a matter of obtaining the approval of the Maori Land 

The authority of all the shareholders had still not been granted by October 1975. 

7.2.5 Makarita Malcolm 

The only written evidence of any protest against the sale came from Mrs Makarita Malcolm.267 

Frank ~ o r o i  is listed on the 1C1 block partition order as the sole oG6r. M&arita Malcolm is 

a current owner of Poike No 2 (urupa). In a letter dated 30 June 1976 to the District 

Commissioner of Works, Makarita Malcolm, claiming to be a shareholder in the affected blocks, 

stated that 'I wish to express in no uncertain terms my opposition to any suggestion to sell my \ . - 
interests in Poike 1C1 and 1C2 in Tauranga.' Mrs Malcolm protested that the alienation would 

weaken her affiliation with her tribe, and she also protested the valuation. She insisted that it was 

her ambition to build a home for her 15 children: 

The block of land in question establishes my affiliation with the Ngati 

Ranginui of Tauranga. . . . The loss of the land at Poike would . . . affect 

my traditional connections with my Ngati Ranginui relatives. ~ h o u g h  I 

have other lands in Tauranga, there is none of an equitable size in area 

to speak of. Selling my interests in Poike would eliminate any hope of 

a residential section in Tauranga. Plus seriously reducing my ties with 

this Tribe. At least, a leasehold would still retain a link with my 

- - --- -- 

266. District Commissioner of Works to Regional Superintendent of Education, Auckland, 1 July 1975,3912761310 Vol 
1 
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consanguinal [sic] kin in Ngati Rangin~i.~~'  

7.2.6 Ministry options 

On 15 October 1975, the District Commissioner of Works informed the department that because 
I 

the authority of all the shareholders had not been obtained, three options were left open to them: 

1) Serve notice under section 7 1 of the Maori Affairs Amendment Act 1974 requesting a meeting 

of the owners for the appointment of owners to negotiate the sale of the land; 

2) Change direction and attempt to secure 4C block; 

3) Abandon. the project. - I r i  

The commissioner recommended that the department meet with the Ministry's Land Purchase 

Officer, and the owners, with the following warning: 
k 

I -  

The compuslory taking of Maori land is a very delicate matter and most 

unlikely to be approved in the present political climate, particularly as all 

the alternatives have not been exhausted. If notice was served under - 
Section 71 M.A. Amendment Act 1974 it would have to be on the clear 

understanding that there was no intention of using the . . . [Public Works 

Act to take the land against the wishes of the owners].269 

7.2.7 Poike 4C block 

An alternative site situated to the north of 1 C2 and 1 C1 blocks, Poike 4C block, was unavailable. 

Negotiations between 18 shareholders and a developer for the sale of 4C block were already 

268. Mrs Makarita Malcolm to the District Comnissioner of Works, 30 June 1975,39/276/3/0 Vol 1 

269. District Commissioner of Works to Regional Superintendenf Department of Education, 15 October 1975, 
39/276/3/0 Vol 1 



. under way. The only options left to the Ministry were to reach an agreement with the owners of 

1 C 1 and 1 C2 blocks, or to abandon the project. The possibility of a private sale of 1 C 1 and 1 C2 

blocks would have jeoparidsed the Department of Education plan for the secondary school, 

leaving only 4B block on which to build the school. The Ministry's logic seems to have been 

, to acquire the land before the Maori owners sold it on the open market, or commenced 

subdivisional development themselves. The Ministry appeared under pressure from the 

department to reach an agreement, and realised that it would need to invoke the Public Works 

Act to ensure the Department's plan was achieved. At the time, as suggested above, the Ministry 

perceived the poitical climate as conducive to a more consultative approach to public works 

acquisitions, especially when compared to compulsory acquisitions of Maori land under section 

22 of the 1928 Act. The commissioner also realised that because the blocks were already being 

advertised for sale, the Ministry had no choice but to negotiate a purchase price under section 32 

of the 1928 Act, rather than acquire the land compulsorily. Although the c~qmissioner sought 

to purchase the blocks through negotiations with counsel for the owners, it was also evident that 

he was under the pressure of time to secure the land. The commissioner advised that 

The project should not be abandoned until development has taken place 

to the extent that further land acquisition is impossible. Adjoining Maori 

owners are already showing signs of a desire to capitalise on their 

holdings, and if they do not carry out subdivisions themselves, agents 
- 

will most likely inform this department as soon as the land comes on the 

open market.. . . If the secondary school project is abandoned the land 

could still provide a primary or intermediate school site, or could be 

passed to Housing Corporation for residential de~elopment.~'~ 

In summary, by late 1975 the Ministry decided to continue its efforts to acquire Poike 1 C 1 and 

1C2 blocks, to add to its acquisition of 4B block earlier that year. The commissioner's stance 

on residential subdivision, however, contradicted the promise given to Makarita Malcolm. The 

270. District Commissioner of Works to Regional Superintendent, Department of Education, 15 October 1975, 
3912761310 Vol 1 
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, - comissioner had addressed her fears Ithat the Ministry was speculating in residential 
A -- 

i
d development in a letter dated 14 July 1975. The commissioner stated very clearly that the 

Ministry's intention was to acquire the land for educational purposes, not residential. The 

Ministry's correspondence with the Department of Education (quoted above) reflects a contrary 

view, that should the project fail, the land could indeed be used for residential development, 

rather than offered back to the owners. I should note here that since the date of acquisition 

(1975), the land has not been developed by the Department of Education, or the successor 

Ministry of Education. Although the Ministry is currently deciding whether or not it will build 

a new school on the site, which is being used by the polytech as an "orchard block", the land has 

not been used for the intended purpose. 

7.2.8 Authorisation 

The District~Commissioner had stated to Makarita Malcolm (14 July 1975) that the Crown could 

only take the land with the consent or agreement of all the shareholders. The commissioner 

visited Malcolm's home sometime in early 1976, to find that she was not home. Her husband 

gave the commissioner the impression that Malcolm's consent depended on what she got out of 

the proposal.271 No evidence has come to light to suggest that Makarita Malcolm consented to 

the Crown acquisition of Poike 1C2 block. The spokesperson and later trustee for the owners, 

Don Wilkie, expressed in no uncertain terms the enthusiasm of some owners for what they 

perceived as the sale of the land. Wilkie wrote to the City Estate Agency in December 1975: 'I 

have talked to some of the owners and we are now definitely of the opinion that we should now 

sell the whole block'. Wilkie thought that the majority of shareholders should decide the future 

of the land. 'Our only objector looks like being Makarita Malcolm and if Mr. Redman cant make 

a deal with her, she would be outvoted anyway.'" The point is made to highlight the general 

complexity of Crown purchases of multiply-owned Maori freehold land. More specifically, the 

Crown appeared to expedite the purchase of land for a public work, with the enthusiasm of those 

owners present, even if the other owners had not been identified, as outlined above. (see 7.2.4) 

271. District Commissioner of Works to Cooney, Lees and Morgan, 10 February 1976, 39/276/3/0 Vol 1 

272. Don Wilkie to P. Dawson City Estate Agency, 8 December 1975,39/276/310 Vol 1 
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The only other recorded objection came from the lessee of 1C2 block, who claimed in 1977 that 

he had been forced to give up his lease by the Ministry. A receivership lease had been 

commenced on part Poike 1 C2 block by the receiver (Tauranga County Council) on 1 January 
1 

1960. Maori Trustee files indicate that by September of 1970,7 acres of market garden had been 

established by the lessee, Thomas (Tamamutu) Keno. Keno had leased the 9 acres 2 roods 15.9 

perches of 1 C2 block since 1960, and the existing lease arrangement was to terminate in 198 1 .273 

7.2.9 Notice of Intention - lC2 block 

On 17 May 1977 the Ministry of Works issued a notice of intention to take 3.61 97 hectares (8 
* " z< 

acres 3 roods 30.4 perches) of Poike 1C2 block for the secondary school site.274 Section 22 of 

the Public Works Act 1928 required a notice of intention to be gazetted, and sewed on the 

owners. A notice of intention indicated that land would be taken compulsorily. 

- 1 ... 
At the time of the notice, Poike 1C2 block was classified as Maori fieehold land, with 12 owners 

listed on the partition order. In accordance with the Public Works Act 1928, the notice should 

have been deposited in the post office at Tauranga for inspection. A notice of intention informed . 
'all persons directly affected by the taking of the land' of their right to make written objections 

to the taking of the land, 'not being an objection to the amount or payment of compensation'. 

The Act provided that written objections sent within 40 days of the gazetting, to the Town and 

Country Planning Appeal Board in Wellington, could be appealed at a public hearing. Although 

one Ngati Ruahine neighbour had already made a written objection, it had been made to the 

Ministry of Works, two years before the notice was issued. Details of Makarita Malcolm's 

objectionare discussed at 7.2.5 of this report. The only other objection recorded was that of the 

lessee, who claimed in 1977 that he had been forced to give up his lease by the Ministry. The 

notice of intention was subsequently reaffirmed on 22 May 1978.275 The land was eventually 

taken for the Tauranga No 4 Secondary School by a proclamation dated 13 December 1979, 

273. 7-468 Vol 1, fols 109,216, Maori Trust Office Hamilton; BACS A449165d Poike 1C2 1711038 Alienation file, 
WM-MLC, RC Auckland 

274. New Zealand Gazette, 7011 762, 1977 

275. Summary Sheet Poike 1C2, 2 October 1979,7-468 Vol 1, fol216, Maori Trust Office Hamilton [p 1761 



under section 32 of-the Public Warks Act 1928.!76 No notice of intention was issued for-4B or _ _ 

1 C1 blocks, both classified as European Land (1C1 block was Maori owned). 

. . 
7.2.10 Valuations 

, Four subsequent valuations were made between 1976 and 1978. Although only preliminary 

valuations, they are summarised to highlight the impact of suburban development on the 

monetary value of Maori freehold land. The Valuation Department assessed Poike 1 C 1 and 1 C2 

blocks in early 1976, providing the following options:277 

I I (hectares) 1 (1976) 

Area 

(1) 1 C1 approx 3.3 $5 1,000 

Valuation 

I I gorse Rural B I 

( ( implement shed I 

in toto 

(4) 1C1 

I I -no value I 

A Special Government Valuation prepared in March 1976 suggested a possible settlement at 

$72,375. In July the Department of Education indicated its hope that the secondary school would 

open in 1982-83. By October, Brian Perry Developments Ltd, the new owner of 4C, 4A, and 

4E blocks had indicated to the solicitors that they were still interested in purchasing 1 C2 block 

0.1012 as a 

potential dev. 

site. Old 

276. New Zealand Gazette, 11513831, 1979 

c $8,000 

277. Valuation Department to District Commissioner of Works, 30 March 1976, 39/276/3/0 Vol I 



=- ; from the Crown, even though at this stage the Grownhad not acquired the land. In December - 

1977 the Valuation Department assessed the current market values of 1 C 1 and 1 C2 blocks, based 

on the Brian Perry Developments' purchase of 4A block for $150,000 in July. The increased 

interest in residential development raised the valuations of the 

Block I Area (hectares) I Current market value 

tot0 

4. 1C2 [read 0.1012 $6,000 - $7,000 
- < A  

1 Cl] 

In June 1978, Public Valuers S. Morris Jones & Tierney issued their valuation to the solicitors, 1 

based on the subdivisional potential of the land. The total amount appears to have been 

incorrectly calculated at $10,000 less than that tabulated. A plan showing possible subdivisions 

of 1C2 into 41 Lots appears on the Ministry file.279 It is unclear whether the owners were 

considering subdividing the block. Presumably, the plan was prepared to enable the owners to 
- 

ascertain the potential for residential development on the block. 

Public Valuers' Valuation, 1978 

I 
- - 

Block Area ( ~aluationl  

(hectares) 

$10,000 

$98,000 

278. Valuation Department, 22 December 1977,39/276/310 Vol 1 

279. Public Valuers to Cooney, Lees and Morgan, 28 June 1978 39/276/3/0 Vol I 
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, * This figure was an error, and should have been $1 18,000 

In July 1978 the District Commissioner notified the solicitors that he was willing to recommend 

that the Crown purchase 1C2 block at $93,290.30 (less $790.30 for the valuation, survey, legal 

. and agents' fees, leaving a settlement of $92,500).280 At this point, the-issue of the. legal titleof .. 

1 C2 block was raised. The Crown anticipated a settlement with the vendors by 3 1 July 1978, but 

the existing lease did not terminate until 1 June 198 1. The commissioner advised the Department 

of Education that if building was to commence prior to the termination of the lease, the Crown 

would have'to acquire the lessee's interest. The interest would be 'consider&le', 'diminishing 

with time'.281 The Ministry reaffirmed its notice of intention (New Zealand Gazette, 7011 762, 

1977) on 22 May 1978, and informed the Maori Trustee (possibly for the first time) that a 

decision was being delayed until the present lessee, D. W. Wright, had decided whether he wished . - 
to continue the tenancy or not. Wright apparently believed that he had the first option on 1C2 

block if it was tendered for sale.282 

The Department of Education informed the District Commissioner in October 1978 that urgency 

was not required, and that the lease to Thomas Keno could be renewed after the termination date 

(1 June 198 1) on a conditional basis awaiting construction of the secondary school. After 10 

years of planning and negotiations, the Department of Education advised the Ministry that: 

280. District Commissioner of Works to Cooney Lees and Morgan, 10 July 1978, 39/276/3/0 Vol 1 

281. District Commissioner of Works to Regional Superintendent of Education, 5 September 1978; District 
Commissioner of Works to Maori Trustee, 19 September 1978,39/276/3/0 Vol 1 

282. District Commissioner of Works to Makarita Malcolm, 14 July 1975,39/276/3/0 Vol 1; BACS A449/65q Poike 
4B 1711040, WM-MLC Alienation file, RC Auckland 



It is not anticpated at present that access to the, site will be required 

before October 198 1 but if any sudden influx of population should cause 

at that date to be brought forward a decision will be taken at the time 

such changes become apparent on the possibility of acquiring the lessee's - 

interest with appropriate compensation.283 

7.2.11 Section 32 

After the initial motorway acquisitions (by proclamation) in 1967 and 1975, the remainder of 

xPoike 4B ,and BC2 blocks were wquired by ageem& wi&the Pakeha owner of 4B block-(in - 2 = 5 - 
1975), and the trustees for 1C2 block (in 1979). The compensation agreement with the trustees 

for 1 C2 block (Keno and Wilkie) was finalised subject to section 32 of the Public Works Act 

1928. Section 32 acquisitions were negotiated agreements, in direct contrast with the 
i 

compulsory acquisitions of land for the motorway. Although -the ~ i i i s t r ~  entered into 

agreements with Frank Poroa (1C1) and Keno and Wilkie (trustees for 1C2), the result should 

not be regarded as a property transaction vis-a-vis the open market. The Ministry still acquired 

the land under the Public Works Act 1928, and the money paid was received as compensation. - 
Importantly, the gazetting of the two notices of intention (in 1977 and 1978) reveal that an 

element of compulsion influenced the owners' decision to enter into the agreement with the 

Ministry. Although the land was acquired by agreement under section 32 of the Act, the motives 

of the Ministry were not entirely transparent. The district commissioner's report of 18 June 1979 

stated that 'I am however, recommending acquisition on the basis of the ~is t r ic t  valuer's 

assessment as the land is subject to a notice of intention and therefore compulsory acquisition'.284 

In this case, the section 32 agreement disguises the fact that the Ministry regarded the acquisition 

as a predetermined and compulsory action. 

283. Regional Superintendent of Education to District Commissioner of Works, 4 October 1978,39/276/3/0 Vol 1 

284. District Commissioner of Works, Hamilton Office report, 18 ~ " n e  1979, 197911057, 3912761310, p 3 
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Block Status I Area Taken, 1979 -@onversion - - -- Block area 

1C1 

1C2 

1 C2 

4B 

Total 

(hectares) (acres roods perches) before take 

European 

) Maori 

) Maori 

European 

The agreement with D.W. Wright for Poike 4B block was signed in February 1975,lO months 

before the additional strips were compulsorily acquired for motonvay widening purposes. The 

following table summarises the alienation of Wright's European block for Public Works 
- 1 . . *  

purposes. 

Poike 4B block acquisitions Area 

Poike 1C1 block had been partitioned out to Frank Poroa in July 1957. The block was not 

directly affected by the motonvay acquisitions, and it was acquired by agreement with the sole 

owner in 1979. Parts of Poike 1C2 block were initially alienated by the motonvay acquisitions 

(by proclamation) in 1967 and 1975. The final acquisition resulted in the complete alienation 

of 1C2 block as surnrnarised below. The block areas quoted are approximations, usually 

differing by a matter of 1 or 2 perches. 

4B block (1 9 16 partition) 

Motonvay acquisitions 1967, 1975 

School acquisition 1975 

Total acquisitions 

(acres roods perches) 

17a Or 03p 

1 a Or 1 8.9p 

15a 3r 24p 

17a Or 0 2 . 9 ~  

- 



I Poike 1C2 block acquisitions - 1 ArCa * - - -- - I 

. - z .; More land was taken under proclamation &om P&e 1 C 2  blo& than was sriginally- gazettd i~ s - - =  . -a 

1 C2 block (1957 partition) 

Motorway acquisitions 1967, 1975 

School acquisition 1979 

Total acquisition 

the notice of intention. As it stands, the original notice was almost 3 acres less than the area 

actually taken by proclamation in 1979. There is no indication why this discrepancy occurred. 

(acres roods perches) 

14a Or 34p 

2a l r  09 .7~  

l l a  3r 26p 

14a Or 3 5 . 7 ~  

7.2.12 Compensation Agreements: 1C1,1C2 and 4B blocks 

An agreement for compensation was reached with the owner of the European Poike 4B block in - 
February 1975, and agreements were finalised four years later for 1C1 and 1C2 blocks during 

August and September 1979. Wright was the owner of 4B block, and leased much of 1C2 block. 

The Maori owners as well as Wright as lessee received compensation for 1C2 

Notice of Intention 

1C2 block, 1977 

3.6197 ha (8a 3r 3 1p) 

Block 

Proclamation lC2 

block, 1979 

4.8202 ha (1 l a  3r 26p) 

285. Compensation Certificates, H.249992 (1C2), H.249993 (1C2), H.253590 (ICl), H.028453 (4B), LINZ Hamilton 

Difference 

1.2005 ha (2a 3r 34.6~) 

Status Date Area 

(acres roods 

perches) 

Payment made to Compensation 



I 1 C2 I Maori 1 28 August 

l l a  3r 26p 

D.W. Wright 

(lessee, market 

gardener) 

Frank Poroa 

$2,460 

D.J. Wilkie and 

Thomas Keno 

Trustees under sec 

438(1)/53 

D.W. Wright 

- 

$90, 890.30 

The agreement with D.W. Wright stipulated that his leasehold would be extended for 5 years, 

while the Department of Education had no immediate plans to commence construction.286 

' B 
m -  

Although Poike 4B block was acquired by agreement with the Pakeha owner D.W. Wright in 

1975, the surveyors identified the need for more land for secondary school purposes. In 1979 

the Ministry acquired Poike 1 C2 and 1 C 1 blocks by agreement with the sole owner of 1 C 1 block 

Frank Poroa, and a number of shareholders in Poike 1 C2 block. The compensation paid for each 

block was roughly equivalent to the price paid for Poike 1B block for the technical institu&e in 

April 1975. (see fig 10) 

7.3 Roadway acquisition, 1984 

On 10 December 1984 a further proclamation was issued acquiring land for a road to serve the 

secondary school site. Under section 20 of the Public Works Act 198 1, land was taken from part 

Poike 1 roadway and part Poike 4 roadway for the school, to be vested in the Crown from 13 

December 1984.287 The land was part of the original Maori roadline laid down by court order in 

286. 9 December 1974, 3912761310 Vol 1 

287. CT 451223 [pp 5-91; New Zealand Gazette, p 5670, 1984 
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- .19 1 6, taken in order to upgrade the road to_Tawanga City Council standards, and ta serve f i e  

flow of traffic to the school. 

I Part Poike 1 roadway 1 679rn2 1 

Subsequent to the taking by agreement of Paike.lB block, Lot 2 was vested inihe Tauranga City 

Council as street under section 352(3) of the Municipal Corporations Act 1954. Sections of the 

roadway north of the technical institute and school sites were later closed, and incorporated into 

the blocks that had been traversed. The new street was aligned within the subdivision being 

developed by Brian Perry Developments in Poike 4A, 4C and 4E 

Part Poike 4 roadway 

7.4 CURRENT STATUS 

The Ministry of Education was completely unaware of the status of the land until the author 

contacted property officers in Wellington and Rotorua in June 1996. The Ministry has advised 

- 

2999m2 

that the land is currently being used by the Bay of Plenty Technical Institute, although the legal 

title remains with the Ministry of Education. Ross Tulloch has advised that 

It was agreed by the Ministry of Education in the early 1980s that this 

site be administered by the Bay of Plenty Polytechnic. It is currently still 

administered by the Roly. and is known as the "Orchard Block". It was 

agreed that the ownership of this site be transferred to the Poly as part of 

the proposed transfer of assets from the Crown to Tertiary institutions but 

this has not been finali~ed.''~~ 

288. Tauranga MB 40, 19 October 1978, fols 30-34 

289. Ross Tulloch, Property Management Ministry of Education (Head Office) to Jonathan Easthope, (facsimile), 16 
July 1996 [p 1781 



, - The Crown maintains the legal title, and will continue to ddoso.untila decision is made regarding - 

the application of capital charges to Crown lands used by Polytechnics. The Crown has been 
\ 

investigating whether legal title could be transferred to the Polytechnics, in exchange for a 

nominal rental. The Bay of Plenty Polytechnic uses the "orchard block" as a training orchard. 

A variety of horticultural and viticultural skills are taught on the block. 

The Ministry of Education is currently looking for a new secondary school site in Tauranga. The 

Poike site may still be the most strategically situated for the Ministry's needs. As part of the 

Tauranga District Council Proposed District Plan the Ministry has asked for the secondary school 

designation to be retained until a new secondary school site is located in Tauranga City.290 

The Rotorua Property Management section of D.O.S.L.I. (Terralink) has plans for the 

development of a neighbouring site (in Hairini) for the Poike Post-Pllimary $c.hool. [see pp XX- 

XX document bank] When contacted, the Rotorua office knew nothing about the land formerly 

known as Poike 1C1, 1C2 and 4B blocks. One possibility is that the title will eventually be 

transferred to the polytechnic. On the other hand, if the land is not going to be used for its . i 
original purpose, then the offer-back provisions of the Public Works Act 198 1 may allow for an 

offer-back to the owners at less than the current market rate. 

7.4.1 Severances - Crown Lands 

The Crown eventually transferred the title of the severances from the Ministry of Educatim to 

the Crown by a proclamation issued on 18 December 198 1. The notice declared 'Land Acquired 

for a Government Work and not Required for that Purpose to be Crown Land in the City of 

Tauranga.' Under section 35 of the Public Works Act 1928, the Minister of Works and 

Development declared sections of Poike 4B block, and Poike 1C2 block to be Crown land subject 

to the Land Act 1948, fiom 14 January 1982.*" In this author's opinion, the proclamation 

enabled the Ministry to amalgamate the two severances, combined with the severance to 1A 

block (taken for better utilisation in 1981), into the neighbouring block, also owned by the 

290. Derek Devoy, District Property Manager, Ministry of Education Bay of Plenty to Jonathan Easthope [facsimile] 
25 July 1996 [p 1791 

29 1. New Zealand Gazette, 112 1, 1982 



- Crown. In December 1980, the District .Commissioner of Works wrote- to the Regional 

Superintendent of Education (Hamilton) regarding the severances, now regarded as 'Disposal 

Areas " M  + " 0  [on plan] S047907'. 'This is to advise that the disposal of the above two areas 
1 

are inseparably tied to the disposal of the adjoining Guiness Bros block owned by 'the Housing 

,. Corporation.' The Housing Corporation had already advised that they were considering 

-. disposing of the entire block to the Department of Survey and Land Information (D.O.S.L.I.), and 

that they were expecting a decision in February 198 1 .292 (see fig 10) A Joint Schools Planning 

Meeting held on 10 March 1980 resulted in the proposal that the severances be turned into a 

wildlife reserve. 

7.5 SUMMARY 

The Ministry of Works acquired Poike 1C1 block by agreement with the sole owner in 1979. 

The Ministry also acquired Poike 1C2 block by agreement with trustees appointed by the Maori 

Block 

Part 4B 

PartlC2 

Land Court, and in consultation with some of the shareholders in this block. The number of 

Conversion 

(acres roods 

perches) 

OaOr22.l~ 

3a Or 26p 

Severance 

declared 

Crown Land 

0.0558 ha 

1.2798ha 

shareholders in 1C2 block who agreed to the sale to the Ministry amounted to less thaii half the 

owners. Both blocks were acquired under section 32 of the Public Works Act 1928. 

Land taken for 

school 1979 - ' 

15a3r24p 

1 l a  3r 26p 

Poike 1C2 block had been for sale on the open market prior to the Ministry's acquisition. When 

Brian Perry Developments took an active interest in purchasing Poike 1 C2 block as part of the 

SO Plan 
A 

"0" SO 47907 

"M"S0 47907 

"C" SO 50634 

292. JW Ensor for District Commissioner of Works to Regional Superintendent of Education, Department of Education, 
Hamilton, 8 December 1980; Notes of Joint Schools Planning Meeting held 10 March 1980,3912761310 Part 2 
Tauranga No 4 Secondary School DW Wright and Maoris Poeke 1C 



company's Poike suburban development plan, the value of the land increased, which resulted in 

IP a higher settlement. In this author's opinion, the compensation paid for 1C1 and 1 C2 blocks was 

fair, when compared to prices secured for neighbouring blocks. 

Whether the owners of Poike 1 C1 and 1 C2 blocks felt pressured to sign the Ministry's agreement 

(under section 32) is a moot point. Those owners not represented in the agreement may wish to 

challenge the decision. The test lies in the Ministry's activity around these blocks. The Ministry 

had already purchased Poike 4B block from D.W. Wright under section 32 of the Act in 1975. 

When the Ministry realised that Poike 4B was insufficient for the Tauranga No 4 Secondary 

School requirements, officials looked to 4C block to the north, and then, on finding that Brian 

Perry Developments had already purchased this block, were under pressure to acquire 1 C2 and 

1 C1 blocks to the south of 4B block. The evidence shows that once the Ministry had made the 

initial purchase of 4B block, a choice was made to proceed with acquiriqg qote land, rather than 

abandoning the project. In this light, given sanctions available to the Crown under the Public 

Works Act, the owners of 1C1 and 1C2 blocks had little choice but to sell to the Ministry. 

, . . 1 
i 

The Ministry proceeded with the negotiations even though difficulties had been anticipated as 

early as 1974. The gazetting of two notices of intention in 1977 and 1978 also reflects that the 

Ministry regarded the acquisition as a fait accompli before the land was purchased, and 

negotiations begun. In the opinion of this author, the land was acquired by "agreement" with 

some of the owners, and a fair price was paid by the Ministry of Works for the land. Despite the 

"agreement", the transaction amounted to a compulsory and predetermined acquisition. 

The acquisition of 4B and 1 C2 blocks influenced the compensation awarded for the compulsory 

motorway acquisitions. As discussed, the acquisition by "agreement" of 1C2 and 4B blocks 

disguised the fact that the compensation for the severances was overdue. The Ministry had 

always considered that the severances would become amalgamated with the neighbouring 

Housing Corporation "Guiness block", but it is this author's opinion that the owners should have 

been compensated for the inconvenience caused by the severance of their blocks by the 

motorway takes, before the land was then effectively sold to the Ministry for the school site. 



PART THREE 

OVERALL SUMMARY 

Over the last forty years there has been a significant and irrevocable reduction in the 

amount of Maori land originally held by Ngati Ruahine in the Poike block. The impact 

of the state highway and residential growth in general has been huge. The proposal to 

institute a toll gate on the highway is just oneexpmsim of the+msitPatim, resdting4ivm =- -*= 

years of waiting for the settlement of compensation. More broadly, the toll gate idea can 

also be interpreted as a protest against the gradual encroachment by developers onto 

Maori land in the area. Concurrent with the expansion of suburban developments in the 
- 1 

area, and the range of public works acquisitions instituted to serve ih;ese developments, 

the extent of Maori owned land has been significantly reduced. 

The total amount of land acquired by the Crown (including local authorities) taken from - 
the original Poike Block is tabulated below. The remaining area not affected by the 

Crown's acquisitions is an artificial one. It does not reflect land sold to developers, and 

other land owners from outside of the area. Neither does it reflect the compulsory 

transformation of Maori freehold title into European land, where land was partitioned to 

less than 3 owners under Part 1 of the Maori Affairs Amendment Act 1967. The fi&e 

does, however, reflect the impact of motonvay construction, over a twenty year period, 
- - 

on the Poike block. Approximately 6.7 per cent of the original block was taken for the 

motonvay. 

Crown Acquisitions of Poike lands (including local authorities) 

I Quarry, 1938 I Tauranga Harbour Board I 2a 3r 3 1p I 
Reason for acquisition Taking Authority Area taken 



Compulsory acquisitions for - I Ministry of Works 

Acquisitions by 'agreement' for 

Waimapu Pa Road, 1977 

motorway, 1967-76 

Compulsory acquisitions for 

Waimapu Pa Road, 1976 

Tauranga City Council 

Tauranga City Council 

3a 3r 3 9 . 7 ~  
-. 

1 a Or 2 8 . 4 ~  

Acquisitions by 'agreement' for 

educational purposes 1975-79 

Ministry of Works 

Roadline acqruired for Street across Tauranga City Council 

6A(l,2,3)E block, 1978 

Total acquisitions 1938-1987 I All Crown agencies I 87a 3r 06 .8~  I 

1A block acquired for 'better 

utilisation', 198 1 

Motonvay acquisitions by 'agreement' 

1982,1987 

Poike Certificate of Title 1884 I I431alr 16p I 

-2aOr30r3p- 

Poike land not acquired by Crown I 1 343a 2r 0 9 . 2 ~  

. - - -  

Ministry of Works 

Ministry of Works 

8.1 COMPULSORY ACQUISITIONS .- 

Oa 3r 3 2 . 7 ~  

9a l r  1 4 . 2 ~  

Maori land was compulsorily acquired from nine Poike blocks by proclamations issued 

in 1967,1975 and 1976. The Maori owners were not warned of or consulted about the 

Ministry's decision to enter onto this land until the Maori Trustee initiated enquiries with 

the Ministry in September 1966. The Ministry should have notified the Maori Trustee 

of its actions, and may have done so in neighbouring blocks, but this was not the case in 

the Poike area. 

. Under the 1947 Public Works Amendment Act, a middle line proclamation was deemed 

to be a sufficient form of notification to be served on the owners. The middle line of the 



Tauranga - Te Maunga motorway was g-tted on 7Sq1tember 1959. The year 195-9 was, - 

established by Ministry of Works officials as the date Poike lands were entered. The then '5 

Minister of Works, Mr Allen, gave his approval for the date of entry to be established at 

1959, the date recorded by the Maori Trustee. The Maori Trustee had already identified 

, , -  the date of entry at 1956'3 years prior to the middle line proclamation. This confirms 

the inadequacy of Ministry procedures for taking land for public works. The Gazette 

notice almost always came after the land had actually been entered, surveyed, and 

construction had been commenced. The date of entry was finally altered by the Ministry 

of Works to the date the first compulsory acquisitions were gazetted, in 1967. All of the 

compensation negotiations, and the compensation awards were then calculated fiom 

. The Maori owners of the nine Poike blocks partly (and compulsqrily) acquired for 

motonvay purposes in 1967 were effectively denied their right of objection. Other 

research commissioned by the Tribunal has demonstrated that the owners were only 

required to be notified of the Ministry's actions at the time of the proclamation in the . - 
New Zealand Gazette. This report has confirmed this argument, and established that if 

this form of notification occured at all, it was in 1959, at least 3 years after the date that 

the Maori Trustee identified as the 'effective date of entry' (1956). 

The advances of compensation for the 1967 acquisitions were entirely inadequate. ,The 

Maori Trustee withheld distribution of the advance payments paid in 1968-69, because 

in the majority of cases, distributions to the many owners would have been uneconomic. 

In 1975, 19 years after the effective date of entry, and 8 years after the date of 

proclamation taking the land, the Maori Trustee's account ledger for Poike compensation 

was still static. A final payment of compensation for the 1967 acquisitions was received 

by the Maori Trustee in 1 98 1, in the knowledge that a higher amount could be negotiated 

for the 1975-76 acquisitions. The amounts accepted by the Maori Trustee in 198 1 paled 

when compared with the compensation agreed to as a result of direct negotiation between 

the Ministry and the court-appointed trustees representing the owners of 6A2 block in 

1986, and the settlement being suggested for Poike 11 block today (formerly known 



under appellation 6B2B2 block). - 

b The compulsory acquisition of Maori land for motorway purposes in the Poike area, has 

been shown to have had a subsequent flow-on effect, facilitating further acquisitions fiom 

, the affected Maori blocks to satisfy the Crown's compensation obligations. 

b The Ministry's acquisition of parts of Poike blocks under section 32 of the 1928 Act, or 

section 20 of the Public Works Act 198 1 reflected that "agreements" were reached with 

some of the owners, or court appointed trustees, but that "agreements" in effect disguised 

the fact that the owners did not have any real choice. The Crown has recently conceded 

that an element of compulsion was present during some acquisitions of Maori land by 

"agreement".293 Land acquired by "agreement" under section 32 of the Public Works Act 

1 92.8 included 1 B block in 1975 (for the polytech); and 4B, 1 C 1, J c 2  blocks between 

1975-79 (for the school site). The notice of intention served on the owners of 1 C2 block 

made this a compulsory acquisition, prior to the "agreement" with the owners being 

established. The fact that the Ministry of Education had identified the land as 'sparsely 

populated' and ideal for their needs before entering into negotiations, also made the 

possibility of rejecting the Ministry's proposals improbable. Land was also taken by 

"agreement" under section 20 of the Public Works Act 198 1 from 6A(l,2,3)C2 block in 

1982 (for motonvay purposes); 6A2 block in 1987 (for motonvay purposes); 1A block 

in 198 1 (for better utilisation), and parts of Poike 1 and 4 blocks in 1 984 .(for roadway). 

Although "agreements" were entered into, it is this author's opinion that an element of 

compulsion influenced the owners' decision to agree to these acquisitions. Firstly, the 

state highway was already there, providing the Ministry with good argument to upgrade 

the highway for safety reasons. Secondly, the roadway laid down in 191 6 was upgraded 

to a Tauranga City Council street (Windemere Drive) to serve the polytechnic and school 

sites. The momentum generated by suburban development at the northern end of the 

Poike area, and the construction of the polytech, meant that this acquisition was 

inevitable. The current shareholders of Poike 6A(1,2,3)E2 block can decide for 

293. The Crown's Policy on Treaty Claims Involving Public Works Acquisitions, Office of Treaty Settlements, August 
1996, p 4 [p 1811 



themselves whether the street benefitted them. 

Large, multiply-owned, and seemingly unoccupied Maori blocks were especially 

vulnerable to public works acquisitions. . . 

Where the Public Works Act was not observed by the taking authority (the Mount 

Maunganui Borough Council water pipe is a case in point), it is the opinion of this author 

that this amounted to a compulsory, and technically illegal acquisition. The creation of 

an easement for the subsequent pipe in 1976, also equated with a compulsory acquisition. 

Instead of removing the existing pipe, and creating an easement under Oropi Road, and 

the state highway, the new pipe was constructed across Waimapu Marae as the previous 

pipe had been. 

- " *  

Inadequate Crown compulsory taking procedures: The findings in this 

report reflect the inadequacy of the Crown's procedures for compulsory acquisitions of 

Maori land for public works. Instead of following a logical procession of consultation, 

negotiation, (and if the owners and the Ministry could agree) compensation and finally 

acquisition, the Ministry achieved the reverse. Land was entered, surveyed and valued, 

the state highway was constructed, and cars were being driven through the area before 

the land was actually acquired by proclamation in 1967. The Ministry's practice of 

compulsorily acquiring land during the late 1950s was the most expedient.course of land 

acquisition at the time. The lack of consultation was telling. Today, Transit New 

Zealand has inherited the job of completing a very prolonged compensation settlement 

for Poike 11 block. The Ministry's 1986 settlement for 6A2 block, and the figures 

recommended for Poike 11 block strongly indicate that the compensation paid by the 

Ministry for the other compulsory Poike acquisitions was grossly insufficient. 



9 CURRENT STATU$- - .- . 

Although significant areas of the original Poike block have been alienated through Crown 

acquisition, or sale and subsequent subdivision, the original boundary has remained relatively 

static. The major changes in the original boundary are evident on what used to be the eastern 

border with Ohauiti. The alterations of the old eastern boundary resulted fiom the sale and 

subsequent subdivision of Poike 3A block, and the Crown's acquisition of the eastern severances 

of 6A2, 1 A, 1 C2 and 4B blocks. This series of events has allowed the original block delineation 

to become merged with suburban and orchard developments, in neighbouring lots. 

9.1 QUARRY 

The quarry rented by H.L. Duncan, and the second quarry taken and vested in the Tauranga 

Harbour Board on Poike 6B1 block, are now defunct. The Tauranga Harbour Board retains the 
- * 

legal title over the area of 2 acres 3 roods and 3 1 perches acquired in 193 8: ' 

9.2 POWER LINES 

r There are a number of power lines of differing types traversing Poike blocks. The pylon is 

situated on what used to be known as Poike 6A2 block, before the land was acquired by 

agreement with the trustees, in 1987. Transit New Zealand inherited the land fiom the Ministry 

of Works, and installed more power lines on the strip adjacent to the state highway. The block 

is now known as Poike 8 block. Transit New Zealand wanted to acquire a 'sliver' of 70 square .- 
metres fiom Poike 6A(l,2,3)C 1 block, and recently offered a land exchange settlement including 

area " G  taken fiom Poike 6A2 block in 1987. The present owners of 6A(l,2,3)Cl block have 

refused to agree to Transit New Zealand taking any more of this block for a roundabout and 

offiamp. 

9.3 WATER PIPES 

The pipes are situated beneath Waimapu Pa Road. Both the pipes and the road belong to the 

Tauranga City Council. 



9.4 TAUIRANGA-TE MAUNGA MOTORWAY - - . . . . - - 

The land compulsorily acquired for motonvay purposes in 1967 retains the status of State k 

Highway 29. Legal title for the road is vested in Transit New Zealand, as the successor to the 

.,. Ministry of Works, 

/- 

- 9.5 BAY OF PLENTY POLYTECHNIC 
,< 

. - 
- The legal title for Poike IB block was vested in the Bay of Plenty Polytechnic, subsequent to 

an agreement with the owner in 1975. 

9.6 TAURANGA NO 4 SECONDARY SCHOOL SITE 

The legal titles for Poike 4B, 1C1 and 1C2 blocks were acquired by agreement with the 

owners and trustees of the blocks, and vested in the Ministry of Education between 1975-1979. 

Today the blocks (known as the "Orchard Block") are used by the polytechnic for educational 

purposes. The Ministry of Education is currently considering whether a school will be built 

on these blocks. 

, - . 1 - 
9.7 SEVERANCES 

The severances (to Poike 4B, 1C2,lA blocks) initially created by the motorway acquisitions 

in 1967, were amalgamated into the neighbouring Housing Corporation "Guiness Blockn. 
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