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THE AUTHOR

My nameis Jonathan Easthope. Before coming to work at the Waitangi Tribunal, | spent three
years studying New Zedand history a postgraduateleve, a VictoriaUniversity. Duringthe
final two years, | researched and completed a Master of Artsthesis. | have been commissioned
to writea research report for the Waitangi Tribundl.

PART ONE
1 INTRODUCTION

Thisisareport reatingto the compulsory acquisition of Poike landsfor public works. (Seefig
1) Thereport is not adefinitive history of land title processes affecting the Poike Block, nor a
socia history of those Ngati Ranginui affected by it. Many of theissues, especially the taking
of land for the motorway, affected numerousMaori blocks outs dethe areades gnated Poike
Block by the court systemin 1884. In this respect, the report can be considered as a case study
of the wider phenomenon of Maori land alienationfor public worksin Tauranga, in the post-
World War Two period. The report demonstratesa thematic examination of the public works
alienationsfromthe origina PoikeBlock. The partitioningof the land through the Maori Land

Court system, and the consequent sale of some blocks has not been analysed here.

1.1 THECLAIM

Wa 362 was lodged by Lance Waaka on 25 June 1993 on behaf of himsdf,''and al hapu
whanau of Ngati Ruahinewho come under the Ngati Ranginui mana. The clam relatesto a
much more extensive area of Ngati Ranginui lands being covered in a research report
commissioned for the Tribunal." Mr Waaka claimsthat Ngati Ruahine received 'insufficient
compensationand no compensation’ for land taken under the Public Works Act for roading and
‘for other pieceson this poike] block'. Mr Waakaalso seeks 'redress on land takenfor water
pipeeasementson thisland.2 The claim refers mostly to land taken under the Public Works Act

1. Rachel Willan has been commissioned by the Waitangi Tribunal to produce a research report relating to Ngati
Ranginui lands taken for water catchment from Oropi, Weraroaand Parish of Te Papa blocks, Wai 362

2. Statement of Claim, Wai 362 [p 2]



(1928) for extensionsto the Tauranga- Te Maungamotorway.® Land taken from the Poike
Block for aquarry, educationa purposes, easement of water by apipe, and dectricity lineshave
also beeninvestigated. The claimant has requested that any propertiesor complexes acquired
by the Crown be exempted from sale under the State Owned EnterprisesAct of 1986.

1.2 THELAND

Theland under claimissituated in the TaurangaDistrict, next to the south-east boundary of the
land confiscated on 18 May 1865, under the New Zedand Settlements Act 1863. The Poike
Block is bordered by the Wamapu Stream to the west, Pukemapou and Ohauiti Blocksto the
eadt, and TaurangaHarbour along the northern boundary. (seefig 2) Gate Paand Te Ranga, the
two concluding battle sites of the Taurangamilitary campaign in 1864, are Situated nearby, to
the north-west and south-west of Poike respectively. The entire block was returned to Ngati
Ruahine under the provisionsof the TaurangaDigtrict Lands Actsof,1867.and 1868.* Poike
Block, constituting 431 acres 1 rood 16 perches, was investigated by H.T. Clarke and H.W.
Brabant, commiss onersappointed under the above Acts, and aCertificateof Title(No 172) was
issued on 5 March 1884.° On 26 May 1884 the Auckland Digtrict Land Registrar issued the
Certificateof Titleto MitaTamati Tu and Wiremu Piahanafor 431 acres 1 rood and 16 perches
of land known asthe Poeke (sic) Block.6 The block is generally recognisedin post-war official
recordsby the Poike spelling. The block has dso been referred to as Poieke and Poiki.’

1.3 BLOCK HISTORY (PRE-1923)

Ngati Ranginui have occupied the Tauranga area since c. 1700.2 More recently, a kainga

3. Theclaimant's sister, Huia Ryan, has been reported as having presented 'A threat to place atoll gate on a state
highway on the outskirtsof Tauranga. Thearticlesupportsthe claim for outstanding compensation regarding land
taken for motorway widening. ‘Highway toll gatethreat in land row’, in Bay of Plenty Times, 11 June 1996 [p 4]

4. Forahistory of the confiscation, and subsequent return of areasof Taurangalandssee Evelyn Stokes, Te Raupatu
0 Tauranga Moana: The Confiscation of Tauranga Lands, University of Waikato, 1990

5. Commissioner Brabant, 'Lands Returned to Ngaiterangi Tribe Under TaurangaDidtrict Land Acts, Appendicesto
the House of Representatives (AJHR),1886, G-10, p 4, in Stokes (1990), p 260

6. CT451223[pp 5-9,expp5]

7. Stan JCarter (on behaf of the owners) to the Minister of Maori Affairs,9 October 1972, MA 1 W2490 3812 Pt 6,
NA Wellington

8. Stokes, Evelyn, A Histoty of Tauranga County, Dunmore Press, Pamerston North, 1980, pp 26-28

3



S

belonging to Ngati Ruahine had been established in,thePoikearea by the 1860s.9 (seefig 2)
After the Crown Grant of 1884, Poike Block was partitioned by a Native Land Court order on
9 April 1891, creating Poike 1,2,34,5 and 6 blocks. (Seefig 3) Between May 1910 and February
1923,No 6, No 3, No4 and No 1 blocksweredivided intosmaller ar eas through theMaori Land
Court process. A complicated succession of partitions have been created since 1923. The
partitioning of Poike blocks has not been the subject of thisreport. 1n thisrespect thereportis
not a block history, but athematicanaysisof the public workscreatedin it.!°

The Ngati Ruahine marae Ture Tawhito is situated on Poike 14 block. The wharenui was
constructed around 1880,in the Ringatu style.!! Today the marae liesin relative proximity to
State Highway 29.12 There are two urupa on Poike 14 block (formerly known as Poike 6B2
block). Poike No 2 block is an urupa, partitioned from the origina block on 9 April 1891.
Today thisurupaissituated to the east of Windemere Drive, behind residential housing.

14 THE LOCATION

Poike does not feature as a distinct areaon the mgority of current maps. The original boundary
of the Poikeblock hasremained rel atively unchanged, Stuated between Greertonto thewest, and
Hairini and Maungataputo the east. TaurangaM oanadefinesthe northernend of the block, and
Waimapu Stream edges along the western boundary. Poike can be best identified by driving
eastwards from Greerton, along State Highway 29, and towards Maungatapu. The old block
boundary begins soon after the large sign erected by Transit New Zealand, warning commuters
of the Crash Black Spot Ahead. The danger zone referred to is Situated at the intersection of
Poike Road and the state highway. The state highway servesremaining Maori land owners, other
suburban sections, and the Polytech to the west of the intersection. Waimapu Pa Road is also
reached by turning right at the intersection, serving Wamapu Marae, and a number of remaining
Maori blocksto the south of Poike Road.

9. Persona communication (telephone) Evelyn Stokesto Jonathan Easthope, 19 August 1996
10. Partition Orders are located at pp 216-361 of the document bank
11. Stokes, Evelyn, A History of Tauranga County, Dunmore Press, Palmerston North, 1980, pp 418-419

12. TaurangaMB 62, 11 November 1980, fol 137; Stokes, (1980), pp 418-419; ML 22219 Terralink Hamilton [p 361}
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1.5 THE PUBLICWORKSACT

The procedures empowering both central Government and local authoritiesto acquire Maori
lands for public purposes have been summarised in severd Tribunal reports. The Waitangi
Tribunal has considered the Act in depth in both the Ngai Tahu Ancillaries Report and the
Turangi Township Report. A useful summary of the Tribuna's findings on the Crown's
mechanismsfor PublicWorksacquisitionscan befound in a Waitangi Tribunal research report
on the Kakohe aerodrome.13 The Public Works Act 1928 has al so been the subject of a magjor
- report by Cathy Marr. For the purposesof thisreport, therel evant sections of the Public Works

Act 1928, and the successor Public Works Act 1981 will be summarised at the beginning of each
section.

The wider'clam relates predominantly to general Government- and heal authority land
acquisitionsfor public works, which claimantsbelievewas in breach of Article 2 of the Treaty
of Waitangi.14 The claim covers an extensivearea of the Taurangaraupatu, and although the
Poike lands are situated immediately outside of the raupatu, the block should be seen withinthe
broader context of Tauranga public worksland dienations. The relevant sectionof the clam
(Wai 362) for the Poike Block refersspecifically to land taken for roading and a water pipe, and
the subsequent compensation for these lands. Further public works alienations have been
identified, namely for aschool site, technicdl institute, aquarry, and hightension power linesand
apylon. -

13. SeeMan; PublicWorksTakingsofMaori Land, 1840-1981; Waitangi Tribunal, Ngai Tahu Ancilliary ClaimsReport
1995, Brooker's Ltd, 1995; Waitangi Tribunal Turangi Township Report, Wellington, Brooker's Ltd, 1995; White,
Ben and Woodley, Suzanne, The acquisition of the Puketapu blocks for the New Plymouth Airport,1996, pp 15-16;
Johnson, Ralph, Kaikohe Aerodrome, 1995, pp 6-8; Bassett, 1996, pp 11-13

14. Statement of Claim, Wa 362 [p 2}



PART TWO:
THE ACQUISITION OF POIKE LANDSFOR
PUBLIC WORKS

2 QUARRY, 1938

2.1 ACQUISITION ,
Approximately one quarter of Poike 6B1 block (17 acres 2 roods 7 perches) was taken for
quarrying purposes by proclamationin 1938. Almost half of thiswasrevoked, or given back to
the owners, by a proclamationissued in 1942. (seefig 5) Itistheopinion of the author that land
in neighbouring 6B2B block was also quarried. The quarry was probably used in conjunction

with other land quarried nearby for road works, either localy, or in Taurangageneraly. The
claimant is able to identify other old quarry sites south of Poike No 5 block, in neighbouring
Pukemapou and Te Papa Parish blocks.  The claimant recalls that the quarry generated a
significant amount of debriswhich was dumped in the Waimapu Stream."

22 LEGALISATION

Section 17 of the PublicWorks Act (1928) defined thelegal proceduresthat the Crown needed
to follow regarding land taken for quarrying. Marr hasfound that the 'Crown could take land
for aquarry or grave pit required for the constructionof public worksor take materialssuch as
stone or gravel from land under certain conditionsincluding 24 hours notice and on paying
reasonable compensation.’'® Under thisAct, an approximation of 4 acres, 2 roodsand 8 perches
of the Poike 6B1 block was officially gazetted for the purposesof aquarry to be vested in the
TaurangaHarbour Board from 29 August 1938."" The areataken was subsequently reduced by

15. Lance Waakato Jonathan Easthope, Site Visit, 24 July 1996, see Wai 362/4 file note [p 10]

16. Marr, 1994,p 116

17. New Zealand Gazette, 62/1857, 1938



a proclamation of 26 December 1942, to 2 acres 3roods 31 perches18

Tauranga Harbour | Area

Board Quarry, 6B1 (acres roods

per ches)
AreaTaken 1938 4a2r 8p
Arearevoked 1942 la2r 17p

B : T.H.B. quarry 1942- | 2a3r 31p S s

2.3 AGREEMENT

Prior to the Harbour Board acquisition, Poike 6B1 block was Maori land, feased by the owners
to Herbert Lamon Duncan. The quarry itself had been operating since 1930, agood eight years
prior to the Harbour Board proclamationin 1938. Duncan entered into negotiationswith the
Maori ownersin 1937, and settled on an agreement with 2 of the 5 ownersin 1938. Thetwo
|ease agreements presented to the court were dated 6 and 10 August 1938. The agreementsgave
Duncantemporary userights over thefull 17 acresof 6B1 block.19

Duncan's right to quarry 6B1 block had been recognised at a Native Land Court sitting in
Rotorua, on 9 May 1939. The grant was retrospective, dating Duncan's use of theland from 1
June 1937. The court record confirmed Duncan's right to take metal and shingle from land
jointly owned by TanurnuNgarangi and Henare Tawhai, ownersof %2 shareout of 2 sharesinthe
block. Duncan was granted a lease of £1 per annum, for aten year period from 1 June 1937.

Duncanwas aso to pay the ownersaroyaty of 3d. per cubicyard of metd or shingle extracted.20

Duncan made two payments for the use of 6B1 block, both well in excess of the current

18. New Zealand Gazette, 4/53, 1943 [see fig pp 11-12]
19. TaurangaMB 14, 27 August 1943, fol 331, NA Wellington[pp 13-37, esp p 151

20. Waiariki District Native Land Court, Rotorua, 9 May 1939, in Block Order File T577 WM-MLC [p 38]
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valuation. Aninitial paymentin 1941 of £/5 isreferred to asa'purchase.’ price, even though
Duncandid not purchasethe land outright, but rather the userights. Duncan's second payment
of £60 wasto securethe quarrying rights over the remaining 15 acresfrom a personidentified
inthe TaurangaMaori Land Court minutesasRowe. It isdifficultto ascertainwhether the block
had been leased by the Maori ownersto Rowe prior to Duncan's lease. What is certain, isthat
Duncan had clearly recognisedrightsto quarry the block from August 1938 onwards.21

Block . Area Current Duncan paid
(acresroods | Valuation | (c. 1941)

per ches) (1943)
Part Poike 6B1 | 14a2r6p | £42

| THB. quarry | 2a3r31p |£8 S

Total Area 17a1r 37p £50 £75 & £50=

£150

2.4 DUNCAN'SOBJECTION AND CLAIM FOR COMPENSATION

Duncan's objectionto the Harbour Board aquisition sheds some light on the claimant's belief
that land outside 6B1 block was aso quarried. When Duncan told the court that he and the
Faulkner Bros had both tendered to supply alocal aerodrome with meta, he said: -

Faulknersgot the job and and opened up a quarry about half in 6B1 and
half outside. They got some stone but not enough. | expected they
would negotiate with me for more stone but the next | saw was that the
H.B. were going to take land under PWD [Public Works Department].
| then instructed that an objection should be lodged. Thiswasdone. |
had no idea the Harbour Board was interested when | opened

21. Tauranga MB 14, 27 August 1943, fols330-331, NA Wellington[pp 14-15]
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negotiations.?

Mr Meredith, counsel for the Harbour Board, supported Duncan's claim that the agreement never
cameto fruition because of the Harbour Board acquisition.?®

Duncan argued that he could not compete with the Harbour Board quarry, leased to the Faulkner
Bros, who then sold themeta to people around the harbour, paying the Harbour Board 3 shillings
royalty per yard.24 Counsel for Duncan argued that the Harbour Board acquired land in Poike
6B1 block, the best quarry sitein Tauranga, and sold metd indiscriminately.?

One witness, James Simon McKenzie, involved in quarry work for 30 years, told the
compensationcourt that

| had a contract a Waimapou [S¢] which wes cancdled so that PW.D.
could do quarying with unemployed labour.  The resson PW.D.
cancelled contract wes to rdieve unemployment in Taurangatown.26

2.5 COMPENSATION(AWARD)

On 27-28 August 1943, the Native Land Court heard the application for assessment of
compensation for an areaof 2 acres3 roods 31 perchestaken from 6B1 block for the Harbour
Board quarry. The court reserved itsdecision until written submissionsfrom each side had been
exchanged and filed. On 30 August 1946 the court was advised by Meredith (counsdl for the

Harbour Board) and Cooney (counsdl for the Maori owners and Duncan) ‘that a settlement

22. TaurangaMB 14, 28 August 1943, fol 346, NA Wellington[p 30]
23. TaurangaMB 14, 27 August 1943, fol 330, NA Wellington[p 14]
24. TaurangaMB 14, 28 August 1943, fol 343, NA Wellington[p 27]
25. TaurangaMB 14, 28 August 1943, fols340, 345, NA Wellington [p 24, p 29]

26. TaurangaMB 14, 28 August 1943, fol 352, NA Wellington[p 36}
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agreeableto all parties had beenreached’.”” Judge J. Harvey's decision reflected that (based on
the current valuation of 6B1 block) Duncan's claim had benefittedthe Maori owners.

The Court, after goinginto thefiguressubmitted, sees no reasonwhy the
wishesof the partiesshould not be given effect to and many reasonswhy
they should. In caseit should be suggested that Duncan's compensation
should come from the interests only of his lessors, it must be
remembered that it was his interest in the matter which brought the
Harbour Board to a settlement at a figure of nearly seventy times the
Capital Vaueof theland taken.?®

The court assessed thetotal amount of compensationto be paid by the TaurangaHarbour Board
at a sumof £550. The compensationwasto be paid to the Waiariki District Maori Land Board
under Section 552 of the Native Land Act 1931. The owners of 6B1 block were awarded
portionsof £300to be held in credit by the Waiariki District Land Board, directly proportionate
tothe owners shareinthetitle. The compensation wasto be held in credit 'until suchtimeas
the Board considers each ownerscredit should be paid to him.'29 One hundred pounds wasto
be paid to the grantee of quarrying rights, Herbert Lamon Duncan. Theremaining £150 wasto
be paid to offset solicitors charges, and the costs due to Mr H.O. Cooney by the owners of the
land. The proportion paid to the solicitors seems remarkably high, amountingto .exactly haff of
the total amount credited to the 5 owners, and 50 percent more than awarded to Duncan. zo

27. RotoruaMB 95, 30 August 1946, fol 177, NA Wellington[p 39}
28. Rotorua MB 95, 30 August 1946, fol 177, NA Wellington[p 39]

29. Rotorua MB 95, 30 August 1946, fols177-178, NA Wellington. Henare Tawhai, Piwiki Ngamanu, Ronoke Tawhai,

Tanumi Ngarangi (each with ¥4 share) and Ngakeu Meretaka (with 1 share) were listed on the Partition Order in 1923,
WM-MLC|[pp 39-40]

30. Rotorua MB 95, 30 August 1946, fol 177, NA Wellington[p 39}
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Compensation - Amount | Reason : -

Owners £300 Hed to the credit of the ownersby
| Waaiki District Maori Land Board

Herbert Lamon Duncan | £100 Granteeof quarrying rights

Mr H.O.Cooney £60 Costsdueto him by ownersof land
Messrs Cooney & £90 Refund for:-
| Jamieson - : a) expensesof witnessesat hearing. - -
H b) costsof surveys

C) costs of obtainingthe leaseto Mr H.L.

Duncan

Total compensation 1942 | £550 | Current Valuationc. 1943 £50

2.6 SUMMARY

In this case, the Crown acquired Maori land already subject to alease agreement between two
of the Maori owners and a Pakehacontractor. Whether the Harbour Board sought to relieve or
exploit unemploymentin Taurangatown is beyond the scope of thisresearch report. The court's
decision strongly suggests that the Maori owners would not have been awarded as much
compensation, had Duncan not lodged his objection, leading to the Harbour Board applicéti on
for assessment of compensation. Without Duncan's objection, the compensation due to the
Maori owners might have been significantly lower.

Theland was vested in the TaurangaHarbour Board for quarrying purposes, despitethe fact that
the grantee of quarrying rights was aready supplying al of the local bodies, including the
Harbour Board and the Tauranga Borough Council, with blue stonefor back country roads.31
The compensation awarded by the court recognised that the Harbour Board quarry disrupted the

existing agreement between the ownersand Duncan, removing the land from the ownership of

31. TaurangaMB 14, 28 August 1943, fol 345, NA Wellington [p 29j
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Maori, and interruptingtheir profitableleasingof it. Most importantly, Duncanhad lodged his
objectionto the Harbour Board's lease of quarry rights (on land already leased by Duncan) tothe
Faulkner Bros. The Faulkner Bros succeeded in beating Duncan in his bid for a significant
tender to supply meta to the aerodrome. Duncan waswithin his rightsto oppose the Harbour

Board's leasingof arival quarry onlandlegally leased to him to quarry.

The claimant hasargued fairly convincingly that land outside Poike 6B 1 block wasalso quarried.
Thiswas probably due to the absence of boundary fencing, or perhapsthe opportunism of the
Faulkner Bros, in what gppeared to be an unoccupied sectionof land. Whatever the case, avisit
tothesitein July 1996reveded the contoursof an old quarry at the southernend of 6B2B block
(known today as Poike 12), covered today with wheki, and other regrowth.33see fig 5)

d « &

3 TAURANGA -MOUNT MAUNGANUI
TRANSMISSIONLINE, 1954

3.1 BACKGROUND

New Zedand Electricity Department power lineswereerected above Poike Blocks6A2and 6A3
inacase similar to the Electricity Department power lines over neighbouring Tongaparaoa 1B
block in 1954-55."" (seefig 11) Although the authority taking the land was legally obliged to
serve noticeon the owners, thisdid not occur in the Poikecase. No applicationfor compensation
was ever lodged by the Electricity Department asrequired under the Public Works Amendment
Act 1947. A high powered electricity pylon existstoday on the western section of Poike 8
(previoudy known as Poike 6A2 block), lying immediately to the east of State Highway 29.

32. SiteVisit, 24 July 1996, Poike 12 block, see Wai362/4 filencte[p 10]

33. Digtrict Officer Memorandum to Judge K .B. Cull, 15 December 1976, 12-336 Vol 1, fol 4, Maori Trug Office
Hamilton
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32 NOTIFICATION

Section 43 of the Public Works Amendment Act 1948 required the Minister of Worksto issue
apublic notification defining the middleline of a proposedtransmissionline. Thenotification
amounted to the depositing of the proclamation, and maps connected with the proclamation, in
the Digtrict Land Regigiry Office. After this'public notification', the Act required the Ministry
to notify the owners and occupants of the land. In October 1954, the Ministry notified the
ownersof neighbouringMaungatapu 1S1B and 1S2 blocksthat their land would be entered for
electricity purposes. The notification took the form of ‘wayleave notices, posted threeyears
beforethe land was actualy entered for construction, in 1957.34 Thereis no evidenceto suggest
that the owners of Poike 6A2 and 6A3 blocks were notified that transmission lines would
traverse their land, or that a pylon would be constructed on Poike 6A2 block. The pylon is
Stuated on area'F", one of theadditional strips (seefig 8) taken from 6A2 block, for motorway
widening in 1975. Prior to area™F' becoming Crown land in 1975, the land was part of a
multiply-ownedMaori block. Thereisno evidenceto evensuggest that 6A2 block was officialy
acquired for the pylonin 1954.

3.3 MIDDLE LINE PROCLAMATION

On 17 June 1954 a proclamationwas issued establishingthe middleline of the Tauranga- Mount
Maunganui 1 10kV transmission line, proposed under the authority of an Order in Council on 13
March 1940. The proclamation defined the middle line'passing in, into, through, or over' a
large number of blocks, including Poike 6A2 and 6A3 blocks.* The middle line was defined
under section 311 of the Public Works Act 1928,and section 43 of the Public Works Amendment
Act 1948. Section 311 defined the Ministry's generad powers for taking land for ‘the
transmission, use, supply, and sale of electrical energy when so generated'. Section311 aso
warned that trespasserson land taken for transmission lines'shall be liable and may be dealt
with' under section 232 asif the land had been occupied for railway construction.

34. Bassett, Heather, Aspectsof Urbanisation ofMaungatapu and Hairini, Tauranga, July 1996, p 31

35. New Zealand Gazette, 1954, p 1041
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34 COMPENSATION

Subsection (7) of section43 of the 1948 Act defined the proceduresfor compensation. If the
land was taken, compensation claimscould belodged from the date of the proclamation taking
theland. Wheretheland wasnot taken, but the transmission lines passed ‘over, upon, under or
closetotheland', thetimefor claiming compensation for injuriouseffect would datefrom the
timetheland wasentered. The Maori Trustee could havelodged compensation claimsfor Poike
6A2 and 6A3 blocks, both held in collective ownership in 1954.36 Maori Trusteefilesdo not
indicatethat any claimwasever lodged by thetrusteefor land takenfrom Poike 6A2 block, or
for the traverseof both 6A2 and 6A3 blocksfor e ectricity purposes. Thetrusteefirst became
involved with compensation claimsinvolving Poike blocksin 1966. Theseclaimswerelodged
with the Ministry of Worksfor the land taken for motorway purposesin ¢.1956. The date of
entry for the power lines has not been established. The construction of power lines over
neighbouring Maungatapu blocks in 1957, would suggest that Poike blpcks were similarly
entered in or around 1957.37

Evidence regarding the erection of Electricity Department pylonsis sparse. A letter from the
Maori Trustee to Judge K. B. Cull of the Maori Land Court in December 1976, affirms that
power lines were erected over Poike 6A(1,2,3) Combined Subdivision F block (the eastern
severance of 6A 2 block, seefig 8) inthemid 1950s. The Maori Trustee advised that the taking
authority was required to serve notice on owners, but did not.38Notificationof the power lines
does not appear on the relevant memoria schedulesheld by the Maori Land Court. A sketch
plan of Rxt Poike 6A2 block (under the current appellation Poike 8) indicating the possibility
of futuresubdivision, doesshow the Electricity Department transmission line passing abovethis
Block.* Judge Cull commented in a memorandum to the Maori Trusteethat 'as near as can be

ascertained (no evidence having been given on this point), no easement has been created for the

36. 10 ownerswererecorded on the Partition Order for Poike 6A 2 block (1936), and 15 ownerson the Partition Order
for Poike 6A3 block (1936), WM-MLC[pp 297-3021

37. Bassett, 1996, p 31

38. District Officer Memorandum to Judge K.B. Cull, 15 December 1976, 12-336 Vol 1, fol 4, Maori Trust Office
Hamilton

39. Sketch planin 14/57, Vol |11 [envelope], Maori Trust Office~arnlltofp 42]

14



same, nor in fact has-any compensation been offered to the ownersfor the right or for theloss
of house or land resulting.”* The response of the Maori Trustee was similarly ambiguous
regarding the pylons. The District Officer advised Judge Cull that

At this particular time, it was incumbent on thetaking authority to apply
to the Maori Land Court to have compensation fixed for any taking or
easement created but in the case of the Crown it wasto be done at the
pleasureof theMinister. In the particular case mentioned, no application
wes ever lodged by the Electricity;Department. The Maori Trustee=
subsequently became invloved in this block and sought to have
compensation paid even though it was over 20 years from the taking of
theland. The Crown Law Officeruled onthe maiter and stated that there
was no legal obligation on the Crown to pay any compensationand
resisted any approaches madeon mora groundsfor anex gratiapayment.
A find refusal was received quiterecently.*!

Comparisons with neighbouring blocks are informative. The Maori Trustee had initiated
enquiries with the Electricity Department for compensation for Maungatapu B in 1966.
Although pylonstraversed the block, the Maori Trustee believed that itsenquiry wastoo late to
secure any compensation. The Maori Trustee ceased its enquiries under the.belief that the
lodgement of aclaim for compensation lapsed after 5 years, if landwasnot actualy taken.42The
Maori Trustee only becameaware of the transmission linestraversing Maungatapu B in 1966,
oneyear after thetrusteetook over administrativeresponsbility for this block, and 9 years after
construction was complete. The Electricity Department paid £170.5 to the sole owner of
Maungatapu 1X1 block, MamaeroaMaihi, in 1967. Inthis case the transmissionlines passed

40. Memorandum Judge K. B. Cull to Maori Trustee, 8 December 1976, 12-336, Vol 1, fol 2, Maori Trust Office
Hamilton

41. District Officer Memorandum to Judge K.B. Cull, 15 December 1976, 12-336 Val 1, fol 4, Maori Trust Office
Hamilton

42. Bassett, 1996, p 31

15



JAERY

i
X

over the block. Intheopinion of thisauthor, aclaim for compensationshould have been lodged
by the New Zedland Electricity Department, for the traverse of 6A2 and 6A3 blocks, and the
erection of apylonon 6A2.43

4 WATER PIPE, 1976

4.1 BACKGROUND

Oneof the specific publicworksreferredtoin thestatement of claimistheland takenfor awater
pipetraversing Poike 6B2B2, 6B2A, 6A 3,3B3 (currently known as 3B5 block) and 3B1 blocks.
Another commissioned research report addressesthe wider issuesrelating to the land taken from
Ngati Ranginui for the water catchment serving Mount Maunganui Borough. The blocks
affected are situated to the western side of Poike, and include Oropi No 1 and Oropi No 2,

WeraroaNo 1, Moukunui and Otaunablocks, and several Parish of Te Papaallotments.*

4.2 LEGALISATION

Section 240 of the 1954 Municipal Corporations Act empowered local councilsto purchase,
acquire, construct, and establish water works, including water pipesfor drinking purposes, and
serving shipping in the adjoining harbour. The Eleventh Scheduleto this Act revealsin closer
detail, that section 242 was essentially to enablelocal councils to construct and maintain water
works under public streets, private streets, roadsor public places. Section 241, which was not
actually used in the Poike case, outlined the provisionsfor entry onto privateland. The Tenth
Schedule to this Act details that private-land could be entered for water works, including the
laying of pipes, but only with the owners consent. In order to gain the owners consent, the
council wasrequired to give noticein writing to the occupier and owner of thelands. The owner
could thenfile an objectionto thework within one month of the notice. The objection would be
heard by the council, and a decisionwould be made to abandon or proceed with the water work.

43. 92/16/53/6 State Hydro Electric Department Transmission LinesTauranga- Mount Maunganui: Land; Bassett, 1996,
P32

44. Willan, Rachel, Water catchment report [working copy], Waitangi Tribunal research report for Wai 362, August 1996
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As we have.dready seen, it was also encurnbent on the taking authority to apply to the Maori
Land Court to have compensation assessedfor any easement created.

4.3 NOTICE 1975 PIPELINE

On 12 February 1976, the Maori Land Court was advised by the Town Clerk for Mount
Maunganui, Victor Cunningham, that notice for a proposed easement had been served in July
1975. Cunninghamtold the court that the Mount Maunganui Borough Council had served notice
under section 240 and section 242 of theMunicipal CorporationsAct 1954 on'the TaurangaCity
Council & Mr Rangi Wawaku [sic]* whom we understood represented the marae committee.

Also had a discussionwith Gordon Ranui & 2 other gentlemen whose names not known.'46

44 ACQU Sl TI QY CONSTRUCTI ONL1976

On 3 September 1976the Maori Land Court madean order under section 3Q(J) (k) of the Maori
Affairs Act 1953 creating an ‘easement in gross, to convey water by pipe across Waimapu
Stream, through Wairnapu Marae on Poike 6B2B2 block, and under the recently gazetted public
road. Aneasement isdefined in property law as'the right enjoyed by alandowner of making
limited use of hisneighbour's land, as by crossng it to reach his own property.'47 An ‘easement
In gross suggests a more substantial use of land. This chapter will develop the ideathat it
amounted to a compulsory acquisition. Thisroadis known today as Waimapu Pa Road. Prior
to September 1976, theland to be traversed by both pipe and road was Maori land. An existing
pipe had been laid out across Poike 6B2B, 6B2A, 6A3, 3B3, 3B1 and 3A blocksin 1952. (see
fig9) Poike 6B2B, 6B2A, 6A3 and 3B3 blocks had already been severed by the Tauranga- Te
Maungamotorway during thelate 1950s.

Thepublicroad had been constructed by the National Roads Board inthe 1970sas compensation
for theloss of legal accessto thesesevered blocks. The public road eventually passed through

45, Mr Rangi Wawaku (sic) wasin fact Rangi WetekiaHori Wagka, owner of 10.71407 shares, making him the largest
shareholder in 6B2B2 block, see Partition Order for 6B2B2 block, WM-MLC [pp 356-3601

46. TaurangaMB 37, 12 February 1976, fol 177 [p 48]
47. Gordon, lan A. (ed), TheNew Collins Concise English Dictionar);, New Zealand Edition, Auckland, 1982, p 350
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Poike 3B3, 6A3 (Sub D) and 6B2A blacks, providing accessto Waimapu Maragon 6B2B2.48
Thecourt order of 3 September creating the new 24 inch (600 millimetre) water main provided
for itsconstruction beneath the surface of the public road. 49 Evidence given at the Maori Land
Courtin 1976 strongly suggeststhat the public road was constructed by the local authoritiesto
expedite, and infact legaisethe constructionaf the main providing water to Mount Maunganui.
It isa doubtful coincidencethat the public road was gazetted immediately after the land was
identified in court asstill being Maori land. Theroad was vested in the Tauranga City Council
by proclamationin September 1976. Indeed, the Judge's summary revealsthat the Mount
Maunganui Borough Council wrongly believed that the existing accessrouteto 6B2B2 was a

public road during the planning stagesfor the easement, and prior to the gazetting.

An alternativeto constructing the easement under the public road, would have beento issuea
proclamationunder the genera provisionsof the Public Works Act 1928, taking Maori land for
the new pipeline to the Mount. Although the 1928 Act contained no specific provisionsfor
taking land for water piping, the genera provisions outlined in section 330 (2) enabled the
Governor-General to delegate power to local bodiesto construct public works. This may have
followed the course of a 10 inch (250 rnillirnetre) pipeline laid by the Mount Maunganui
Borough Council in 1952. The 10 inch pipe was laid without legal provision, across Maori-
owned Poike 6B2B, 6B2A, 6A 3,3B3,3B1 and 3A blocks.’! The possibility of compensation
paymentsto the Maori ownersof the blocks affected, might have deterred the local authorities
from pursuingthis course.52n any case, the Maori ownerswere awarded compensationin 1976,
in the form of domestic connectionsto the new 24 inch water supply that traversed their land.
The equity of the compensation was questioned by Judge K. B. Cull, when awater meter was
subsequently installed on Maori land, and rateswere charged for water consumption.

48. TaurangaMB 38,3 September 1976, fol 126 [p 631

49. The pipesizeisshownas 24 incheson the plan presented to the court, but discussed as asize 26 inch pipe in court.
They refer to the same pipe

50. TaurangaMB 37, 8 March 1976, fol 246 [p 54}
51. TaurangaMB 38, 3 September 1976, fol 126[p 63]

52. The only land that was not classified as Maori land was Poike 3B1 block, given European status under the Maori
Affairs Amendment Act 1967, T 577 (i) WM-MLCJpp 247-2491
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On 8 Mar.ch 1976, Judge K. B. Cull ordered an interim decision-regarding both pipelines,
including a summary of the history asthe Court perceivedit to date.53Judge Cull's summary

reflected the informal natureof Maori land takingsfor public purposesin the post-war period.

45 10INCHPIPELINE, 1952
45.1 Consultation

The court found that no consultationhad occurred in 1952, and that the original pipelineacross
Poike and other Maori blocks outside Poike, was in fact illegally laid. Judge Cull's interim
decision in March 1976 concluded with the following remarks:

In 1952 the Mount Maunganui Borough Council laid a 10" pipelinefrom
the Tautau stream on the Rotorua- Pyes Pa highway for the purpose of
providing a water supply to the Mount Maunganui Borough? ‘ No
evidenceof any negotiation with the ownershas been given to this Court,
nor has there been any evidencethat for any part of its long journey, a
proper legal easement for this pipelineexists, either by writtenagreement
between land owners and the Mount Maunganui Borough, or by virtue
of any taking pursuant to the Public Works Act supported by Gazette
Noticeinthe New Zealand Gazette.**

Mr Hare, representing the Mount Maunganui Borough Council, had stated to the court in
February 1976 that consent was not necessary for applications made under s 30 (1) (K) of the
Maori Affairs Amendment Act 1953. Section 30 (1) (k) isactually afictitiousreference. What
could have been invoked was s 30 (1) (j) which gavetheMaori Land Court general jurisdiction

To create easements over Maori freehold land or over European land
owned by Maorisfor the purpose of being annexed to or used or enjoyed

53. TaurangaMB 37, 8 March 1976, fols 240-246 [pp 51-54]

54. TaurangaMB 37, 8 March 1976, fols 240-241[pp 51-52]
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with any other land, or to cresteessamentsover ay other Europeen land
(with the consant of dl parsonshavinglegd o equitableestatear interest
therein) for the purpose of bang annexed to or used or enjoyed with any
Maori freshald land or Europeen land ovned by Maoris™

In 1977, an application had been lodged by the Ministry of Worksto create an easement through
Maungatapu 1A under Section30 (1) (j).56 Notwithstanding what could only have beenaclerical
mistake, the council was clearly requiredto obtainthe consent of the ownersfor the creation of

easements.

4.5.2 Background

On 2 February 1976, Victor Cunningham, the Town Clerk for Mount Maunganw told the court
that a water connection was made fiomthe 10 inch pipdineto the Wai mapu Marae'without the
knowledge or authority of the Council." Cunningham explained that the connection ‘caused

considerableair infiltration through the supply line so that in the event of any disruption it took
up to 3 daysto lease[sic] air fiom the supply and get it working again.'57 Theillegality of the
connection to the marag, causing the disruptionto the genera supply, provided the rationale
behind the council disconnectingthe marae from the water supply. The marae was disconnected

shortly after the laying out of the pipein 1952, until itseventual reconnectionto the 26 inchmain
in 1975.58 |

4.5.3 Consultation

The absenceof ether awrittenagreement, or invocation of the relevant Public Workslegidation
were addressed by Judge Cull on 8 March 1976. According to the evidence heard by the court,
some consultation had occurred, but not with al of the owners. Cunningham's allegation

regarding theillegality of the 10 inch pipe connection a so came under scrutiny. The neglect of

55. TaurangaMB 37, 12 February 1976, fol 173 [p 44}
56. 71/3/2/0 V0l 8 Tauranga- Te MaungaMotorway L egalisation - General, RC Auckland
57. TaurangaMB 37, 12 February 1976, fols 175-176 [pp 46-47]

58. TaurangaMB 37,8 March 1976, fol240 [p 51]
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current legidlative procedures by the taking authority alowed the Judgeto question-thelegality

of the 10 inch main itsalf.

Some representativesof 6B2B block appear to have been consulted, but thereisno evidenceto
suggest that ownersof 6B2A76A(1,2,3) Combined SubdivisionD, 3B3, 3B1, or 3A blocksas
depicted on the Mount Maunganui Borough Council plan, were consulted. The plan was
submitted to thecourt in September 1976.% In February, ThomasKeno, themaj ority sharehol der
in 6A(1,2,3) D block protested that 'As the 10" line exists at the moment | cannot get intc; my
own property.’! On 26 June counsel for Mr Keno supported hisclaim, stating that 'Mr Kino
[sic], the owner, says present pipesleft in acutting for [sic] near road & approx 7 above road

level & heasksthat they beloweredto road level at timehedevelopshisland. Asthey arethey

Wht is knoan, howeve, is that when the pipdine reeched Maori lands
in the vidnity of the Poike Marag, some discusson did teke place
between ether catain dders, or the trusteesd the Marae | know not
which, wherein it was agreed thet if the Borough wes given parmisson
to lay the pipe across Maori lands, then the Marae would be entitled to
awaer connection where it pessed throughtheMarae: Thisvis, in fact,
done but thereis no evidencethet any other agreaments were mede in
regpect of lands other than the Marag, ar where the pipdine passed
through. Thereis no essement either areated through the Maori Land
Court, or under the Public Works Act and to dl intents and purposes, it
would gppear that this pipdinewhere it crosses Maoni landsisillegdly
laid and trespassis, infact, crested.59

prevent his getting access.'62

59.

60.

61.

62.

TaurangaMB 37, 8 March 1976, fol240[p 51]
TaurangaMB 38,3 September 1976, fol 126 [p 63]

Tauranga MB 37, 12 February 1976, fol 179 [p 50]; Partition Order 6A(1,2,3) Combined Subdivision D block, 9
February 1955, WM-MLC|[pp 318-3201

TaurangaMB 37,21 June 1976, fol273[p 56]
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4.5.4 10 inch pipedisconnected, c. 1952-1975

While presenting his evidence in court on 12 February, Cunningham attempted to divest the
Mount Maunganui Borough Council of responsibility for injury caused to the owners by the
disconnectionof theoriginal pipe. Cunninghamstated that the

Council wasforced to disconnect water supply to the maraebut it had in

mind ever sincethe needs of the people & took thefinal opportunity to

see supply was restored because on completion of the new man

arrangements had been made for the present 10" pipeline to. be R
transferredto Tgacity as part of itsreticulation & feeder system. This
removesthetechnical difficultiesof alowingadomestic connectionto

a bulk supply system. Soin view of the representationsmade by Tga

County & Mr. .. Reweti & intermsof the agreement which we had with

theowners- as aresult we did restore connection to the marae & waived

all charges & fees.63

TheTown Clerk'sconcernfor the 'needs of the people’ may well have been genuine. It might
also have been an attempt to appeasethe owners present in court. 1f the council had truly been
concerned about the supply to the marag, it would not have waited until 1975 to reconnect it.64
Judge Cull summarisedon 8 March that the disconnectionto the marae had takeneffect ‘shortly
after the pipewaslad. . . and from that time until 1975 there was no connectionto the Marae
site.'65 Cunningham'’s evidencein support of the applicationfor a 26 inch main also reflected
the Mount Maunganui Borough Council's wishto rdieveitsdf from the ambiguity surrounding
the 10 inch pipe. Oncethe 26 inch main wasinstalled, and responsibility for the 10 inch main
had passed to the Tauranga City Council, the Mount Maunganui Borough Council perception

was that the 'Council hasno interestinthe 10" line & would not want for the consideration of

63. TaurangaMB 37,12 February 1976, fol 176 [p 47]
64. TaurangaMB 37,8 March 1976, fols240-241 [pp 51-52]

65. TaurangaMB 37, 8 March 1976, fol 240 [p 51]
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an easement for 26" lineto be prgjudiced in any way by the situation on the 10",

4.6 26 INCH WATER MAIN, 1976
4.6.1 Reconnection and water meter
Judge Cull's interimdecisionestablished that in December 1975, the connectionfrom the 10inch
mainto the marae, had a mechanismfor thecharge of council ratesinstalled. After two decades

of no water supply, and

with some congderable hagte, the Maunt Maunganui Borough Coundl
ingalled a connection upon which there is in exigence a water meter,
which at present does not meesurethe amount of weter bang used. This
connection was inddled nowithdanding representationsby Mr RaNen
sometime earlier when he was flatly refused his request.¢” ‘

4.6.2 Meeting: easement for 26 inch main

Concurrent with theingtalationof the water meter in December 1975, an agreement betweenthe
parties regarding the need for a 26 inch main was being reached. At the final hearing on 3
September it appearsthat the ownerswere indeed anxious that the 26 inch main be laid without
further delay.68 1n the opinion of thisauthor, the sense of inevitability present in the council's
26 inch main proposal influenced the marae committee's agreement. The existing 10 inch
pipelinehad already been established acrossthese blocks without legal provision. The Borough
Council quoted the Public Works Act as one meansof gaining legd statusfor the 1975 pipe. In
my opinion, thispresented the marae committeewithlittlechoice, but to bargain withthecouncil
for the best outcome. Althoughthe Act was not actually used, the marae committee's ability to

declinethe council offer was minimised by the courseof the existing pipeline, and the council's

66. Tauranga MB 37, 12 February 1976, fol 176 [p 47}
67. TaurangaMB 37, 8 March 1976, fols240-242 {pp 51-52]

68. Tauranga MB 38, 3 September 1976, fol 125 [p 62]
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intention to construct a new pipe with alarger capacity. The original pipe, and the domestic
connectionsto the new pipe had become apoint of leverage used by the council to bargainwith
the owners, who were also intent on gaining water connectionsto their homes. Judge Cull
surmised on 8 Marchthat

representatives of the Mount Mauganui Borough Council met with
certain of theowners of |ands adjacent to the Marae and with thetrustees
of theMarae. There, they weretold that it Was proposed a16" [Sc] main
~ would passthroughthemiddieof theMarae. They werealsoteld thatif - - - - = - s
need be the Mount Maunganui Borough Council could issue the
necessary notice under the Public Works Act, to take the land. It was
agreed that the pipeline be laid, but at the point where it met the
boundary of the Marae it would be diverted around its perimeter. Seme
form of agreement was prepared wherein it is recited that the grantors
have agreed to grant to the Mount Maunganui Borough Council an
easement in perpetuity, givingthemtheright to lay and maintainaline
of waterpipesand to convey weter dongthe lines marked "' Existing 10"
Bulk Man™ and "Alternative Now Proposed" on a plan to such
agreement.69

4.6.3 Compensation

Judge Cull regarded that any compensation settlement should consider the disruption to the
ownerscaused by a number of factors. The congtruction of a castironbox containinganair valve
near the rear entranceof the maraedining hall wasnot includedinthe agreement. Thedisruption
caused by tractors, trucks and other motor vehicles present during construction, and any
blockagesto the owners right of way to the marae needed to be addressed before an agreement
was made. Judge Cull questioned the extent to which the owners understood that a water meter
would be imposed to chargerates. Cull also beleived that the ownerswere unaware that when

the new pipe was built, the 10 inch pipeline belonging to the Mount Maunganui Borough

69. TaurangaMB 37, 8 March 1976, fols 240-242[pp 51-52]
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Council, and thetitleto it, would be handed over to .the Tauranga City Council.70

The case of the meter again highlightsthat only partial consultationoccurred. The assumption
that al affected ownerswere affiliated with the Waimapu Hairini Marae Committee (who met
with the Mount Maunganui Borough Council in 1976), does not equate with a comprehensive
processof consultation with the lega owners of the affected blocks.

4.6.4 Water meter: rates
Judge Cull reflected that the ambiguous nature of consultationin 1976, also characterised the
nature of the agreement made between the borough council and the marae committee.

However, it must again be pointed out and is amatter for resolution, that
it appearsthat in consderationof their beingallowed to lay their pipeine
on lands other than the Marae Site, thetitle to which has nothing to do
with the Marae whatsoever, the Mount Maunganui Borough Council by
way of compensation, have installed this connection to which | have
already referred, but it has been pointed out and | do not know to what
extent the owners understood this, the moment the new pipelinecomes
into operationthe 10" pipelineand whatever titleisthereto vested in the
Mount Maunganui Borough Council is being handed over to the
Tauranga City Council asafeeder servicefor their water supply. Hence..
the installation of the meter, for when this happens the Marae will be
charged no doubt in accordance with the existing rates current in the
Tauranga City Council. Isthisadequatecompensation? | think not.71

Cull regarded that compensation should also consider the affect on the owners plans for
subdivision. The land in proximity to the marae was being considered as the nucleus of a
settlement for the Maori owners.72Cull believed that:

70. TaurangaMB 37, 8 March 1976, fol 244 [p 53]
71. TaurangaMB 37, 8 March 1976, fol 244 [p 53]

72. TaurangaMB 37, 8 March 1976, fols 244-246[pp 53-54, p 54a]
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A vital and important factor in this [subdivisonal development]
undertaking would be no doubt the provison of an adequate water

supply. There are already a number of houses there, some of them
admittedly subgandard, but nevertheess, the nudeus of a settlement. |

cannat seeif compensationisto be consder ed, that these people should
not be likewiseconsidered.”

4.6.5 1976 Compensation AwardsRe: easement for 26 inch main

On 25 June, the Tauranga City Council Engineer, HM. Binnig, stated that oncethe 10 inchmain
had beentaken over, it would becomeincumbent on the TaurangaCity Council to providewater
connectionsto the affected Poike blocks as agreed at ameeting in theMount Mauganui Borough
Council officeson 29 March. Further requests for compensation were made by the ownersin
court on 21 June. The following connections and realignments were to be made through
collaborati onbetweenthe Mount Maunganui Borough Council and the TaurangaCity Council,
after the origina 10 inch main had been shifted.74Binnieoutlined the compensation grants as
follows:

1 The ownersof Poike 6B2B2 block were awarded two connectionswhere the pipeline
traversesthe block. '

2. Mrs Waaka (Waker) was denied her request for a connection to the Right of Way
between Poike 6B2A and 6A 3 blocks, on the basisthat two connectionsto 6B2B2 would
be sufficient.

3. Wi Keepa, the owner of Poike 3B1 block was granted one connection, despitethe land
being classified as European Land. The 20 year existence of the pipeline on this
property, and the wish for good relationsjustified the grant.

4. The owners of Poike 3B3 block were granted two connections to the north and south

73. TaurangaMB 37, 8 March 1976, fols244-246 [pp 53-54]

74. TaurangaMB 38,25 June 1976, fol 13[p 601
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severances, againfor the twenty year pipeinetraverseof this property.

5. Theownersof Poike6A (1,2,3) Combined SubdivisonD block, and Poike 6B2A block
were granted connectionsto the north and south severances, and the 10 inch pipelinewas
to be shifted off the blocksand onto the roadway.

6. The proposed pipeline would be redigned to adlow for a clubhouse that the owners
intended to erect on Poike 6B2B2 block.”™

The compensation awards limited the number of domestic connections made to the affected
blocks, and restricted the subdivisional potential of the land. Thirty-onepotentia sectionsare
shown on the subdivisiona plan for 6B2B2 block, leaving 29 potential sections without
connections by the compensationawarded in 1976.76

4.6.6 Poike 3A block

The 10 inch main appearsover Poike 3A block on the Mount Maunganui Borough Council plan
submitted to the Maori Land Court on 3 September 1976.7{seefig 9) Thereisno evidenceto
suggest that any of a successionof ownersof 3A block received any compensationfor the 10
inch pipeline, ether in 1952, or during the awarding of connections in 1976. Okeroa
Whareakaka's name was entered onto the Certificate of Title for 3A block, subsequent .to a
consolidationorder on 6 January 1969. Theorder cancelled the Maori statusof theland, but as
seen with 3B1 block this alone should not have excluded the sole owner of 3A block from
compensation. Anentry onthe Certificateof Titleon 31 July 1972 recorded the transfer of title
to James Reihana, Duncan Reihana, and Alec King astenantsin commonwithequa shares. The
last sole owner recorded on the Certificateof Title, prior to the construction of the new pipeline,

75. TaurangaMB 37,21 June 1976, fol 273 [p 56]; TaurangaMB 38,25 June 1976, fol 12[p 591
76. [See document bank p 54a]

77. Partition Order Poike 3A block, 22 September 1915, WM-MLC [pp 242-2431; TaurangaMB 38, 3 September 1976,
fol 126 [p 63]
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and the subdivisionof theblock into lots, was Truby Hollister Jones, on 12 August 19757

4.6.7 Discounted rates

Theapplicationof TaurangaCity Council ratesto thedomestic connectionswasaddressedduring
court hearingsin June 1976. Mr Morgan, counsel for the Maori owners, questioned clause 13
of the agreement which stated that 'City will give domestic water at discount whileland outside
City boundary, but at full rate when comesinto City. Morgan represented the belief of one
owner, Gordon Ranui, based on meetingswith council representatives, that the ownerswould
receivediscounted ratesfor water consumptionpermanently.” Ranui quoted clause 2 on page
3 of the minutes of the meeting regarding discounted rates. Mr Willoughby, counsel for the
Mount Maunganui Borough Council, explainedthat clause 2 in fact meant that current council
policy would apply. Willoughby went on to explain that the current council policy, asoutlined
inthe agreement, did not allow for discounted rates, sincethe land had been rezoned withinthe
boundary of TaurangaCity. Willoughby's statement inferred that the owners had not been
deceived by the agreement. The council view wasthat the ownerswould benefit by having to
pay higher rates. Regarding Mr Ranui, Willoughby isrecorded as having said that 'His land will
obtain all usual advantages & betterment which will accrue. . . whenland comesinto City.’®

Mr Kanapu asked on behdf of Mr Wi Keepaand the ownersof adjacent properties, whether the
water rates would remain at the discounted rate until subdivison took place. Mr Binnie
responded that the discount would certainly not apply, and that it equated with only avery small
saving 'in the order of 25% of 37%cents- or about 9 centsper 1000gallons.'81

468 Urgency
By the final gitting, the court had found that all 'difficulties and objections have been
satisfactorily ironed out’ between the Maori ownersand the two councils. Any further delays

78. CT10A/385 [p 136]
79. TaurangaMB 37, 21 June 1976, fol 274 [p 57}
80. TaurangaMB 37, 21 June 1976, fol 274 [p 57}

81. Tauranga MB 38, 25 June 1976, fol 14[p 61}
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to the laying of a26 inch water main werg regarded by the court, and the Mount Maunganui
Borough Council, with some urgency. Externa pressureswere pressing on the court to expedite
itsdecision. Contractorswere waiting to ingal the water pipe, and any further delayswere
considered by Mr Hare (representing the Mount Maunganui Borough Council) as the potential
sourcefor extraexpensesbeing accrued.82The clamant believesthat the original pipewaslaid
acrossWairnapu Marae, instead of under Oropi Road, and following the course of State Highway
29. The contractorsemployed to construct the pipelinewere evidently under pressureto meet
their deadline, and found the existing route to be the most expedient means of completing the
pipeinthegiventime83

4.6.9 Maori Land Court Interim Decision

On 8 March 1976 Judge Cull gave hisinterim decision regarding the proposed easement. The
absence of-a lega easement for the existing 10 inch pipeline laid in 1952 has aready been
mentioned. What also became evident was the illegality of the roadway constructed by the
National Roads Board, in conjunction with the Ministry of Works and Development, as
compensationfor Poike blockssevered fromlegd accessby the motonvay to Poike Road. Cull
addressed the Situation asat 1967:

As to the aforesaid public road: About 1967 a new motonvay was
constructed in the vicinity of the land with which we are here dealing.
In fact it passes through them. The appropriate Gazette Notices were
published for the taking, but what happened after that is completely
unknown to this Court and | think to the majority of the Maori people
livinginthisarea. By virtueof the constructionof the roadway effective
access was taken from a number of blocksin the vicinity, but without
warning or negotiation, there appeared an alternativeaccesswhich exists
today, properly constructed and tarsealed amost up to the entranceto the
Marae. Thisindeed isthe road to whichwehave previously referred and

82. Tauranga MB 37, 21 June 1976, fol 275 [p 58]; TaurangaMB 38, 25 June 1976, fol 13 [p 60}

83. Lance Waaka to Jonathan Easthope, Site Visit, 24 July 1996, seefile note Wai 36214 [p 10}
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dong which this pipdinewasto pass In ansver to aquestion from the
Court, enquiries were indituted and through the good offices of Mr
Kanapu, Maori Land Officer for the Tauranga Courty Coundil, their
recordswere investigated and nothing could befound wherethis hed at
any time bean gawetted for taking, ar an gpplication to the Maori Land
Court for the necessry Roedway Order. | have through Mr Prentice of
theMaon Land Sectiondf the Landsand Survey Department, now found
that it isnat alegd roed. | refer to plan SO 47808. An examination of
thiswill disdosethat theland for this roedway wes certified and the plan
lodged with the Lands and Survey Department as a proposal for roed
taking, which from thet day to this hes not eventueted.”*

On 21 June 1976, Mr Hare confirmedthe court's findings, statingthat 'As to legality of roadway,
Ministry of Works closeto gazetting. Can't say at thisstageit isalegd, road.as authority of Ct
necessary. Road put in as compensationfor closing another road. Existing pipe will not beon
new roadway, but new pipewill be'85 The road closed probably refers to the western end of
Poike Road. Theexisting 10 inch pipe wasto have been realigned near the maraedining hall,
and moved off 3B3 and 6A(1,2,3) D.86 The plan submitted to the court at the final hearing
indicates that the 10 inch pipe would in fact be moved under the new road. The court was
satisfied that counsel for the Mount Maunganui Borough Council, and counsel for the owners,
had settled all matters 'between al interested parties. The court finally detemined, under
considerable urgency, that there 'will be an Ord 1) (k) grantin tin grossin
favour of all parties. . . to lay, maintain, remove & replace pipelinesin accordance with the
plan'.87 (seefig 9)

84. TaurangaMB 37, 8 March 1976, fols 242-244[pp 52-53]
85. TaurangaMB 37,21 June 1976, fol272[p 55}
86. TaurangaMB 37,21 June 1976, fols 272-273[pp 55-56]

87. TaurangaMB 37,3 September 1976, fols 125-126[pp 62-63, esp plan on p 63]
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47 SUMMARY

. The original placement of a 10 inch water main across Waimapu Marae and five
neighbouring Poike blockswas a highly irregular publicwork. The evidenceheard by
the Maori Land Court reved sthat although the Mount Maunganui Borough Council had
hired contractorsto construct the pipe in 1952, the council had not followed the correct
legal procedures. No noticeof intention, or negotiationwith the owners had taken place
until after the contractors had entered onto the maraelands. A verba agreement of sorts
wasmadein 1952between either the contractorsor the council, and somerepresentatives
of Poike 6B2B2block. In real terms, the owners had little choice over the matter. The
arrival of the 10 inch pipe left the ownersin the position of bargaining for domestic
connections, if not with the council, then with the contractors when they entered onto
6B2B block. Becausethe connectionswereillegally made,thecouncil felt justified in
stoppingthese connections, shortly after the completion of the pipeto Mount Maunganui.
This opinion waslater asserted by a council representativein court.

. The court found in March 1976 that trespass had been made acrossthe blocks affected
by the 10 inch main. The court al so established that the road provided by the National
Roads Board, as compensationfor injuriousaffectionfor the severanceof Maori blocks
by the state highway, wasin fact dsoillegaly laid out. After theillegdity of theroad
was established, the Ministry of Worksissued a proclamationin the Gazette makingthe
road alegal entity.

. Thelaying of the 10 inch pipein 1952.withoutthe proper legal easement, wasin effect
acompulsory acquigtion. The subsequent creation of alega easement for the 1976 pipe
effectively amounted to acontinuation of council water pipesacrossMaori blocks. The
council never consdered removing the 10 inch main. Despite the Mount Maunganui
Borough Council's discussons with some of the owners in 1976, the owners of the

affected blocks had no choice regarding either pipe.

. A representativeof the Mount Maunganui Borough Council defended the 10 inch main
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in court, stating that consent was not required for the creation of easements under the
Municipal CorporationsAct. Thiswasinfact not the case,

After thecompletionaof the 10inch main, and the verbal agreement to supply the marae

with a domestic connection, the marae was disconnected for a period of 20 years.

The situation of the 10 inch main obstructed at least one owner gaining accessto his
block.

The Mount Maunganui Borough Council attempted to divest itself of responsibility for
theinitia (and illegaly laid) 10 inch pipewhenthe TaurangaCity Council took over the
ownership of both pipespassing under Waimapu Pa Road.

Compensation amounted to the awarding of domestic connections to most of the
properties adjacent to Waimapu Pa Road, but not all.

A water meter for thecharging of rateswas hastily ingtaledin 1976. Whenthe Tauranga
City Council inherited responghility for the pipelines, discounted rates were charged.
The discount was minimal. The owners were unaware of the clause in the agreement
with the Mount Maunganui Borough Council that the connectionswould be rateable.

Waimapu Pa Road was constructed by the National Roads Board in c¢. 1976-77, as
compensation for the severance of four Maori blocks by the state highway. The road
actually enabled the local authoritiesto install the 24 inch main, and movetheexisting
10 inch main off the affected properties, placingit benegth the surface of the new road.
The relevant Acts required that water pipes were to be laid beneath public streets or
roads. The congtructionof theaccessroad fulfilled this requirement, and provided both
the Mount Maunganui Borough Council, and the TaurangaCity Council with away out
of alegally sticky situation. The provisionof an accessroad also fulfilled the Ministry
of Works' lega obligation to compensate the owners of the blocks severed by the
highway. The court found that the owners were completely unaware that the road
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amounted to compensation. Infact, after theinitia motorway acquisitions, moreland
was taken from the severed Maori blocks under the guise of compensationfor loss of
legal access, and vested in the Tauranga City Council.

S STATEHIGHWAY 29,1956-1996

5.1 BACKGROUND

The most significant land takingsfrom Poike blocks were acquired under the Public Works Act
1928 for the Tauranga- Te Maunga motorway. The road between Barkes Corner and the
boundary of the original PoikeBlock (1884) isknown today as State Highway 29. Althoughthe
land taken fiom neighbouring Hairini and Maungatapu blocks was upgraded to motorway status
in 1965, this did not happen to the Poike section.”” All of the official correspondance relating
totheseland acquisitionsrefersto theroad as a motorway, rather than highway. Thediscrepancy
simply reflectsthat the Ministry of Worksintended to build a motorway through Poike blocks
whenit wasable. Thismay still happen in the forseeablefuture.

52 LEGALISATION

The procedure for taking land for motorways was defmed in section 4 of the Public Works
Amendment Act 1947. Under this Act, the proceduresenabling the government to take land for
rallway construction were extended to apply to land taken for motorways. .. Subsection 2
empowered the Governor-Genera to define the middleline of a motorway, subject to sections
216 and 217 of the Public Works Act 1928. A middle line proclamation was sufficient
notification under the:1928 and 1947 Acts. A recent report commissioned by the Tribuna has
identified that

After the definitionof a centre line, the actual areaof land required was
to be taken by proclamation, and only at this stage was there any

requirement for notificationof the owners. It should be noted however,

88. Telephone communication with Stuart Campbell, Terralink Hamilton, 26 July 1996
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that subsection (g) of section 216 only required the ownersto be notified
‘either before or after’ (emphasis added) the land was taken, clearly
showing that this notificationwas intended to be informativerather than

providing an opportunity for consultationsand objections.®

53 AU S TION

5.3.1 MiddleLineproclamation

The middle line proclamation for the Tauranga-Te Maunga motorway was gazetted on 7
September 1959; Themiddleline was defined as traversing an extensiverange of blocksfrom
TePapaParish, Poike, Tongaparaoa, Hairini, Maungatapu, Te Ngaio, Tumatanui, Oruamatuaand
Wharawhara, including land in TaurangaMoana More specifically, themiddle line was defined
as 'passing _in, into, through, or over Poike 6B2B, 6B2A, 6A 3,3B, 6A1,6A2, |IA, IC,and 4B

blocks’.”®

5.3.2 Dateof Entry

Inredlity, and like other cases of thiskind, these nine Maori blockswere actually entered by the
Ministry of Worksfor survey and constructionseveral yearsbefore the relevant Gazette notice
wasissued? Research hasidentifiedthat therewasin fact

littlecorrel ation between the dateswhen areas were proclaimed as taken,
and the actua progress of work on the land, or the dates at which the
ownerslost theuseof theland. Thisis becausethe gazette notices could
not be published until the exact arearequired had been determined, and
the portion had been surveyed. In most cases Works did not know
exactly how much land they needed until they had started construction

89. Bassett, 1996, pp 11-12; see also Marr, 1994, pp 118-120
90. New Zealand Gazette, 5611295, 1959

91. Marr, 1994, pp 186-187
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work.?

Theland taken from Poike was not officialy gazetted until 21 September 1967, by-whichtime
the Maori Trustee stated that ‘the motonvay had in fact been in use for a number of years'93
Similar lapses occured in the neighbouring Hairini blocks, where land was entered at various
times between 1959 and 1966, but not gazetted until December 1971in one case, and February
1972in another.*

5.3.3 1967 Motorway Acquisition

On 21 September 1967 a proclamation was issued taking land for the motonvay. Under the
Public Works Act 1928,the Minister of Works acquired land fiom Poike blocks, dividingall of
the affectedblocksinto two haves, or severances. The ownersof sevep of the severanceswere
denied legal accessto Poike Road, as a result of the motonvay acquisitions.” At the date of
survey (December 1964), all of these blocks were Maori fieehold land, held in collective
ownership. (seefig 6)

Block | AreaTaken L egal access
1967 (acresroods
per ches) -
6B2B 2a2r 14p severed
6B2A lalr 14.8p severed
6A3 la3r07.4p severed

92. Bassett, 1996, pp 12-13

93. Maori Trustee to Town Clerk City of Tauranga, 24 November 1972, 14/57 Vol 1, fol 236, Maori Trust Office
Hamilton

94. Marr, 1994, p 186

95. New Zealand Gazette, 6411765, 1967; SO. 43857 [p 63a-63b], S.0. 43858 p 63c]
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3B 2alr27.2p | retained narrow
) frontage

6A1C Oa2r06p retained frontage

6A2 lalr27.9p severed

1A Qalr01.4p severed

1C lalr 10.4p severed

48 a3r01.5p severed

Total 12alr 30.6p

1967

5.3.4 1975 Motorway Acquisition

A second proclamation was gazetted on 12 December 1975, taking ‘more land (under the 1928
Act) fromtheblocksnorth of Poike Road, for motorway widening.*¢ (seefig 7) Wideningstrips
were added to both sides of the motorway, with the exception of 4B block, which only had land
taken from onesde. At thedateof survey (May-July 1974) three of theseblockshad been sold
to Pakehaowners.

Block Additional Conversion
AreaTaken | (acresroods
1975 per ches)
6A(1,2,3)C2 | 214lm* | 0a2r04.7p
6A2 3591 m? 0a 3t 22p
6A2 8264m?  2a 0r 06.7p
6A(1,2,3)Cl | 3988m? 0a 3r 37.7p
1A 206m? 0a Or 08.1p
1A 766m?* 0a Or 30.3p

96. New Zealand Gazette, 110/2925, 1975
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1c - 761m? 0a 0r 30.1p
1C 3268m? 0a 3r 09.2p
4B 1454m? 0alr17.5p
Total 1975 16175m? 3a3r39.5p

Severances were aready created on al six of these blocks. (see fig 8) The 1975 acquisition
added two more severances, oneto thewest of the motorway, and oneto the east.”” Thelargest
severances were created in collectively-owned Maori-land in 6A2 and 1C blocks,-but-a- . -
sgnificant severancewasalso created in 1A block. Pakehaownersof 6A(1,2,3)C1 and 4B block
also had land severed from road frontage. Significantly, the proclamation taking 3988 square
metres from 6A(1,2,3)C1 block, shown on the schedule passing directly through the house
belongingto SA. & C.M. Wardle, wasrevoked by proclamation in September 1977.98A1though
the other widening strips did not pass through any habitations, the creation of severancesmade
the possibility of building housesimpracticable, and infactillegal without legal accessto Poike
Road.

Block Severance
6A(1,2,3)C2 896m?
6A(1,2,3)C1 1374m?

6A2 2.5937 ha
1A 3861m?
1C 1.2798 ha
4B 558m?
TOTAL 4.5424 ha

97. Areasdesignated” Band"D" asshown on S.O. 47906 were severed by the 1976 acquisition. Area" G also shown
on S.0.47906, and "J","M" and " O" as shown on S.0.47907 werethe existing severances, created by the initial
acquisition in 1967. Terralink Hamilton[pp 64-65]

98. New Zealand Gazette, 99/2539,1977 [seeS.0. 47906 p 64]
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535 1976 Motorway Acquisition

A third proclamationwas gazetted on 30 January 1976, taking land under the 1928 Act from four
blockssouth of PoikeRoad. (seefig 7) The Ministry of Worksacquired theseadditional pieces
from 6A(1,2,3) D, 3B3, 6B2B and 6B2A blocksfor widening stripsto the southern side of the
motorway.” Thesurvey plan drawnupin October and November 1974 scheduled afurther area
of 210 square metresto be taken from the Wairnapu River Bed. Theriver bed acquisition has
not beenidentified by the Crown agenciesinvolved in theadministrationof Maori land in Poike
becauseit technically existsoutsidethe lega perimeter of Poike6B2B2 block. Theresultisthat
the Maori Trustee has no compensation filerdating to the land taken from the river bed, and no

compensation was ever paid for thisland. Theland wasoriginally identified as 24 perchesin

1967. The1974 survey plan showsthat 'River Bed not yet teken'."* + « =
-— | Block Areataken | Conversion
1976 (acres roods
perches)

6A(1,2,3) D 2979m? a2r37.8p
383 4708m* | 1a0r26.1p
6B2B 4677m? 1a Or 24.9p )
6B2A 213%9m? 0a2r 04.6p
Total 1976 14503 m? 3a2r13.4p
Combined Total : 20a Or 03.5p
1967, 1975, 1976 *

These four blocks south of Poike Road had all been severed from lega access by the original

99. NeW Zealand Gazette, 131241, 1976

100.  S.0. 43857 [pp 63a-63b], S.0.48043 [p 66], Terralink Hamilton

38



1967 acquisition. The owners of these southern severances recelved a different form of
compensation from that given to the ownersof severed blocks north of theroad. In fact, the
Ministry does not appear to have scheduled, or vaued the severancesof the 1967 take, until the
1975 and 1976 acquisitionswere surveyed. -

5.3.6 PublicWorksAct 1981: section 20" agreements'
After the passing into law of the Public Works Act 1981, land continued to be taken for the
motorway, but under different provisions. Section 20 of the Public Works Act 1981 gavethe

Minister power to acquireland, with thefollowing conditions:
(a) That the owner of the land has agreed to his land being acquired; and

(b) That no privateinjury will be done by the acquisition, or that compensation is provided by
thisAct for any privateinjury that will be done by the acquisition.

Section 20 of the 1981 Act maintained the Crown's power to take land under ‘agreements
providedfor originally under section 32 of the 1928 Public Works Act.

A recent report commissionedfor the Tribuna has noted that the term "agreement’ iscompletely
mideading. Under the 1928 Act, the Crown retai nedthe power to compulsorily acquireland for
public works, but the term 'agreement’ implies that the taking of land equated to a mutually
agreeablesale/ purchaseexchange. Infact, the dement of compulsion denied the ownersarea
choice, and the taking of land remained a formdlity (albeit protracted in this case) for the
Ministry. In other cases, an'agreement’ reflected that negotiationshad been conducted, and that
the owners and the Ministry had reached a mutually agreeable figurefor compensation. The
element of compulsion however, maintained pressure on the ownersto reach a settlement, in the

guiseof asale/ purchasetransaction.!®!

Section 20 of the Public Works Act 1981 gave effect to section 17 of the 1981 Act, which

101.  Johnson, 1995, pp 20-21; White and Woodley, 1996, p 15; Marr, 1994, p 165
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outlined the provisionsfor agreementsaffecting multiply-owned Maori land. The Crown's
power to acquire Maori land by ‘agreement’ under section 17, reflected that 'agreements
continued to take placein situationswhere Maori had no redl aternativebut to agree. Thetaking
authority, being elither the Ministry of Worksor the loca council, could still acquireMaori land
pursuant to an agreement with the owners, like the section 32 (1928) provision. The 1981
provision continued to distance the taking authority from making direct and thorough
consultation with the owners. Subsections4 and 5 of Section 17 (1981) outlined the processfor
acquiring Maori freehold land (as defined by section 2 of theMaori AffairsAct 1953), wthmore
than four owners, and not vested in any trustee or trustees. TheM i ster, aperson authorised by
theMinister, or alocal authority, could apply to the Maori Land Court under Part | X of the Maori
Affairs Amendment Act 1974. Subsection4 (c) of the 1981 Act deemed that the Maori Land
Court 'shall deal with theapplicationasif a notice under an enactment had been issued to the
owners." Subsection 5 followedthat if 'an agent is gppointed by the Maeri Land Court, heshall,
subject to the terms of the appointment, be deemedto be an owner for the purposesof entering
Into an agreement under thissectionand of executing any transfer or conveyance.! Without the
protectionof atrustee, the ownersof multiply-owned Maori land could find their land aienated
to a local or general Government agency, without notice, and through the appointment of
someone other than an owner astheir nomina agent.

5.3.7 1982 Motorway Acquisition: 6A(1,2,3) C2 block

A fourth proclamation wasissued on 10 August 1982, acquiring the severanceof part Poike.6A
(1,2,3) C2 block created by the motorway. (seefig 8) The Ministry of Works acquired theland
under section 20 of the PublicWorks Act 1981, and the acquisition was effectivefrom 19 August
1982.1% The Maori Trustee received compensationon behdf of the owners of 6A(1;2,3) C2
block in 1969 and finally in 1981 ($2006), as part of atota settlement packagefor all Poike
blocks affected by the origina 1967 taking. The owners were not compensated for the 1975
taking until the severancewas also acquired in 1982. The compensation paid in 1982 amounted
to $28,000, making atotal of $30,006 for the entire block.

103. New Zealarnd Gazette, 9712705, 1982 [see S.O. 47906 p 64]
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Block Severance | Converson | Total take
Taken 1982 | (acresroods | 1975 and
per ches) 1982

6A (1,2,3) C2 | 896m? @0354p | @3ro00.1p

5.3.8 1987 Motorway Acquisition: 6A2 block

On 4 February 1982, a proclamation had been issued under the Public Works Act 1981, revoking
the proclamation taking 8264 square metres of Poike 6A2 block (5 December 1975). The
proclamation declared that the land was no longer required for the motorway.!® A further
proclamation dated 13 July 1987 declared that the 8264 square metre section, and another part
of Poike 6A2 block (3591 sguare metres), were acquired by agreement, for the Tauranga-Te
Maunga motorway. The proclamation served as a re-affirmationr of ;the: 1975 proclamation,
which had aready taken thesetwo parts of Poike 6A2.

The second schedule of the proclamationdeclared 2.5937 hectarestaken from Poike 6A 2 block
"in connection (emphasisadded) with the Tauranga - Te Maungamotorway.’ (seefig8"C',"'F",
" G) All three sectionsof 6A2 block weretaken under section 20 of the Public Works Act 1981,
and vested in the Crown from 23 July 1987.1%

The 8264 square metresection of 6A2 block (“F”) that wastakenfor a second timein 1987; and
the 2.5937 hectares (“G”) also taken in 1987, have not been used for their intended purpose.
Both stripsof Poike8 block lie to the east of the motorway.'® |f the blocks are surplus Crown
Land, they may be subject to the offer-back provisions of the Public Works Act 1981. The
probable outcomeisthat area"F" will still be used for the original purpose. Theresult of this
action, and the development of adjoining areas, would assist Transit New Zealand to upgradethe
highway to motonvay standards. Works Consultancy Sevices have prepared a concept plan

104. New Zealand Gazette, 12/359, 1982, Vol |
105. New Zealand Gazette, 11813437, 1987, Vol 1V [see SO. 47906 p 64]

106. See"F'and" Gon SO. 47906 [p 64]
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showing off-ramps from the state highway, that would require additional acquisitionsfrom
6A(1,2,3)C1, and 6A(1,2,3)A, aswell as 3B5 and 3B2 blocks.!”” Area"G" was also acquired
by agreement in 1987, and remainssevered from any kind of legal access. Becausealargesum
of money was paid as compensationfor areas"'F', “G” and"'C", it would seem highly unlikely
that any of these areaswould be offered back to the origina owners, under the 1981 offer-back
provisionsfor surplusland.!®

Block | AreaTaken [ S.0O.47906 | Conversion 55
1987 (acresroods per ches)

6A2 3591m? "C' Oa 3r 22p

6A2 | 8264m? "F 2a@ 06.7p

6A2 |25037ha | “G” 6alr25.5p

6A2 Total 9alr14.2p

54 MOTORWAY COMPENSATION

5.4.1 TheMaori Trustee'sinitial claim for compensation

Under the Public Works Amendment Act 1962, the Maori Trustee was required to negotiate
compensation on behalf of Maori holding land in multiple ownership. The Maori Trustee,
however, had no power to enter into compensation negotiationsprior to the actual taking of fand,
aswas common practi ce during compensationclaimsfor non-Maori land.'” Inthe caseof Poike
blocks affected by the motorway, the Maori Trusteewas dready correspondingwith the Ministry
of Works in September 1966, 12 months before the land was actualy gazetted. The Maori
Trustee sent two reminders to the Ministry of Works, requesting information regarding
compensation, on 22 September 1966 and 31 January 1967.

107. See Works Consultancy concept plan [p 68]
108. Marr, 1994, p 196

109. Whiteand Woodley, 1996, p 16
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On 22 September 1966 the M aori Trusteewroteto the Ministry requesting-informationregarding
whether a survey, or Gazette notice had been issued for the motorway, in order to inform the
owners. 'A number of the owners of Maori land traversed by the above roadway have
complained that although the road has been in use for a number of yearsthey have not asyet
received any compensationfor thelossof their land.' TheMaori Trustee provideda list of 15
blocks affected by the motorway.!'® The Ministry's relianceon Land Title Officeinformation,
rather than the more preciseinformation held by the Maori Land Court, created a discrepancy
between current and past gppdl lations. Whenthe Ministry finally gazetted the land to be taken,
the blocks affected appeared under their old appdllations. Severa of the blocks in the 1967
Gazette notice had been partitioned before the Gazette was published, and the same confusing
pattern continued to shape Ministry perceptions of the land throughout the 1970s and 1980s.
During the course of compensation negotiations, the correct appellations were identified by the
Maori Trustee.

When the Maori Trusteeinformed theMinistry, in September 1966, of the blocksaffected by the
motonvay, afull year before the Gazette notice had been published, four blocks partitioned from
theoriginal Poike 6 block wereincluded. The Maori Trusteeindicated that Poike 6A(1,2,3)E1,
E2, A and B blocks, (seefig 3) had also been affected by the motorway. These are someof the
appellationsfor the block formerly known as Poike No 6 block. None of the four blockslisted
by the Maori Trustee gppear to have been takenfor the motonvay itself, and were not the basis
of the compensation negotiationsthat followed. Poike 6A(1,2,3)A, B, El, and E2 blocks may
have been 'physicaly affected’ by the motorway construction, but not subject to a proclamation.
Section 229 of the Public Works Act 1928 gave thetaking authority the power to 'enter land and
take, or deposit, stone, gravel, or earth etc'. Recent research hasfound that land on either side
of the motorway was frequently used 'either to extract fill, or as a dumping ground for soil
removed from the nearby earthworks.""' Significantly, lands not taken for the motorway, or
severed from it, weredirectly affected by the construction.

110. Maori Trusteeto Ministry of Works, 22 September 1966, 14/57 Vot 1, fol 8, Maori Trust Office Hamilton

111. Bassett, 1996, p
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In September 1969, a report was prepared by C.F. Bennett Ltd, vauing the Poike blocks affected
by the state highway. Bennett's report was prepared at the request of the solicitorsacting on
behalf of the Maori Trustee. The report showsthat the northern section of Poike 6B2A block
was aso affected by the motorway acquisitions, although the land was not actually acquired by
the Ministry. Poike 6B2A block isthe only block where compensation remains outstanding
today. Bennett reported that it ‘appears also that from part of 6B2A on the north side of the
Motorway, the Ministry of Works has borrowed fill to help raise the levels of road for
construction, 12

The followingtable comparesthe appellations gazetted, and the actual partitionsthe motorway
passed through in 1967. Thetableis the result of the list sent to the Ministry by the Maori
Trustee in September 1966. |f thereis a case for reassessment of compensation, it will be
because of the Maori Trustee's agreement to negotiate using the Ministry's incorrect
appellations. The discrepancy reflects the Ministry's attitude in dealing with land taken for
public works. It aso reflects the process under which the owners of land taken were
compensated. The Ministry only dealt with the owners on a few exceptional occasions, in
responseto owners enquiries. Instead, the Ministry dealt with the solicitorsacting for the Maori
Trustee, who in turn were fulfilling their statutory responsibility by acting on behalf of the
ownersof multiply-owned Maori land.

Gazette Existingpartitions
(1967) (22 September
| 1966)

6B2B 6B2B

6B2A 6B2A
6A3 6A(1,2,3) SubD

3B 3B1 and 3B2

112. C.F. Bennett Ltd to Cooney, Leesand Morgan, (8 September 1969), p 2, in Cooney, Leesand Morgan to Maori
Trustee, 20 April 1971, 14/57 Vol 1, fol 187, Maori Trust Office Hamilton[p 70]
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6A1C 6A(1,2,3) SUbC -
6A2 6A(1,2,3) SUbF
1A 1A

1C 1C2

4B 4B

542 Survey Plans

In February 1967, the Ministry notified the Maori Trustee that survey:plans for the initial
motorway construction had been passed to the Chief Surveyor 'some timeago'. The letter
indicated that the delay in gazettingwould continue until al surveyshad been compl eted:

3 « &

These[survey] plans do not show the ultimate full requirement which
largely amountsto the existing survey plus widening strips, except at the
approachesto existingroad intersections (Poeke[sc] and Oropi Roads)
where the requirement is under regppraisal from the design point of
view.'"?

5.4.3 Notification

-

At thisstage, in February 1967, the Ministry had received enquiries from the Maori Trustee, and
another regarding Poike 6A2 block from Cooney, Lees and Morgan, Tauranga solicitors
representing the owners. The taking authority was not legaly required to commence
compensation negotiationswith the trustees, or solicitorsfor the owners, until after the Gazette
notice had been published. Here are two examples of negotiations being initiated, not by the
Ministry, but by theowners legd representatives.'* The Maori Trusteedoesnot appear to have
notified the ownersof its automatic statutory agency under section 104 of the Public Works Act

113. Ministry of Worksto Maori Trustee, 24 February 1967, 14/57 Vol 1, fol 15, Maori Trust Office Hamilton

114.  Ministry of Worksto Maori Trustee, 24 February 1967, 14/57 Vol 1, fol 15, Maori Trust Office Hamilton
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1928, until 15 May 1968. The Maori Trustee advised the owners of Poike 6B2B, 6B2A,
6A(1,2,3) D, 6A(1,2,3) C2, 1A and 1C2 blocksthat an expert private valuer would be employed
to determine the value of the land taken, and that 'there isalot of detail involved and for this
reason settlement may not be reached for many monthsyet.”!'s Poike 3B2 bll ock was originally
omitted from thelist, but included with Poike 4B block later on. !¢

Okeroa Whareakaka, the sole owner of 4B block, gavethe Maori Trustee agency inwriting to
act on her behdf. The Maori Trusteethen enlisted the services of Cooney, Leesand Morganto
act on its behaf in regard to Poike claimsfor compensation.!'” The Maori Trusteedid not act

on behalf of Henare Piahana, the owner of Poike 3B1 block, who opted to negotiate through a
solicitor.

544 Compensation S e
The tendency for the Ministry to depreciateits land vauations for public works takings was
repeated in Poike. Casestudiesin neighbouringHairini and Maungatapu blockshave shown that
low Ministry valuationscould be used as leverageto lessen the expense of compensation. The
resulting cycle of drawn-out compensation negotiations has been described as an adversarial
process, driven by the Ministry, in order to gain the cheapest and most expedient result. The
Maori Trustee was aware of the Ministry's low valuations, and employed independent valuers
to achieve a better result for the owners. The result however, wasthat the Maori Trustee often
agreed to compromisefiguresof compensation, asaresult of pressure from the Ministry to reach
asettlement."® Thiswas common practicefor Ministry officials, seeking to minimisethe costs
of compensation throughout New Zealand.'® The Maori owners themselves, were usually

marginalised by acompensation process that included the Maori Trustee, solicitors; valuers, and

115. Maori Trusteeto owners[form Ietter], 13 May 1968, 14/57 Vol 1, fol 56, Maori Trust Office Hamilton

116. Summary, 14/57 Val 1, fol 290, Maori Trust Office Hamilton

117. Cooney, Leesand Morgan to Maori Trustee, 23 May 1968, 14/57 Vol 1, fol 62, Maori Trust Office Hamilton
118. Bassett, 1996, pp 14-15,p21,p 24

119. Man; 1994, p 180

46



the Ministry of Works.!2

545 Valuations

TheMinistry of Worksadvised the Maori Trusteein February 1967 that it had already obtained
va uationsfor theland takenfor the BarkesCorner - Hairini section of the Tauranga - Te Maunga
motorway, in anticipation of compensation negotiations regarding land held in multiple
ownership. It isquestionablehow equitabletheseva uationswere, however, asthe Ministry had

still not i ssued survey plansshowingthe full requirementsfor widening to the new road.!!

It appearsthat the Ministry of Works initia valuations were prepared with the expectation that
Maori land in Poike would be acquired, according to the law, and without much, if any,
difficulty. The sense of inevitability about the entire procedure for compulsory acquisitions
highlightsthe incrediblepowerswidded by the Minidiry at thistime, It isevident that Ministry
officials considered themselves prepared to fulfill their statutory obligation, and commence
compensati on negotiationswith.the Maori Trusteesubsequent to the officia proclamationtaking
theland. The Ministry advised the Maori Trustee in February 1967 that the

position regardingcompensationisthat whenthe Proclamationtaking the
land isissued we will make offersof compensationto you in those cases
involving multiple ownerships, as is the usua practice, and for this
purpose we have already obtained valuations for the land. These
val uationswere based in engineeringland plans but would be sufficiently

sound for the purpose of initiating compensation discussion. 2

In December 1967, the Maori Trustee's position wasto withhold the ordering of vauations, until
the Ministry of Works had completedthe additional acquigition for widening the motorway, and

120. Bassett, 1996, p 33; Johnson, 1995, p 7
121.  Ministry of Worksto Maori Trustee, 24 February 1967, 14/57 Vad 1, fol 15, Maori Trust Office Hamilton

122. Ministry of Worksto Maori Trustee, 24 February 1967, 14/57 Val 1, fol 15, Maori Trust OfficeHamilton
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- afurther proclamation wasissued. Inthe meantime, the Hamilton officeof the Maori Trustee

wasin receipt of roll valuationsfor Poike blocks, aspart of thefive yearly assessment conducted
for al land by the Vauation Department.'?*

Blocks No.of | Area(acres | Areataken | Rallvaluation | Approxvalue
affected owners | roods (acresroods of areataken
perches) Jperches)
6B2B - 23 57a0r04p . | 2a2r 14p (Specid GV) $521
$11,800 at
18.8.67
6B2A 7 21a3r29p |lalr14.8p | $4,600at1.2.67 | $261.36
6A(12,3)D |6 24a1r22p |1a3r074p |$4270at | $308.14
1.2.1967
6A(1,2,3)C2 | 2 la1r06.1p | 0a2r06p $1,500 at $600
1.2.1967
3B1 1 Q@a3r 00p $1,000 at
1.2.1967
3B2 26 47a0r 33p $1,606 at
1.2.1967 . i
1A 28 6a 1r 26p Oa 1r 14p $3,400 at $136
| 1.2.1967
1C2 13 14a Or 34p lalr10.4p $6,200 at $544
| 1.2.1967
4B 1 17a0r03p | 0a3rO01l.5p $7,080 at $312.35
1.2.1967
123,

Maori Trustee Hamiltonto Maori Trustee head office, 6 December 1957 [read 1967}, 14/57 Vol 1, fol 22, Maori

Trust Office Hamilton
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The roll valuationsmay have been used by the Maori Trustee and the Ministry te cometo-a - .

compromise settlement of compensation. The date of valuationis 1967, the same date as the
initial proclamation, and the date the Ministry finally decided on as thedate of entry.

5.4.6 AdvancePayments 1968-69

TheMaori Trusteeagreed to two advance paymentsof compensationfor Poike blocks affected
by the Tauranga-Te Maungamotorway acquisitions. The advanceswere paid for landstaken by
proclamation and published in the NeW Zealand Gazette in 1967. On 5 March, the District
Commissioner provided the Maori Trusteewith the Ministry's advanceson compensation, and
calculations of interest (with the knowledge that further land was yet to be taken). The
Ministry’s valuation of the advancesin 1968 failed to include Poike 1C2 and 3B blocks, and
incorrectly describedthe acreageof 4B and 1A blocks. The correct acreage was eva uated by the
valuersat 3 roods 1.5 perchesfor 4B (3 acreslessthan tabulated by the Ministry), and 1 rood 1.4
perchesfor 1A (1 acrelessthan tabulated by the Ministry). Theerror would appear to have been
aclerical mistake, and was sorted out by the Maori Trustee.'**

Block | Area Value Interest Total

(acresroods Advance

perches)
4B 3a0lr 5p $484 $266 $750 i
1A la 0lr 4p $169 $93 $262
6A2 |[lalr27.9p |[$764 $420subF | $1184
6A1 | 0a2r06p $276 $152sub C2 | $428

6A3 | 1a3r074p |$184  [$101subD |$285
6B2 |3a3r288p |$310 $171 $481
$2187 $1203 $3390

124. District Commissioner of Worksto Maori Trustee, 3 May 1968,14157 Val 1, fol 47, Maori Trug Office Hamilton
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TheV a uation Department's assessment of land affectedin 1967 comparesfavourably in the case
of 4B and 1A blocks, but not for 6A1 (read 6A(1,2,3) Sub C2), 6A3 or 6B2. The Vauation
Department valuationsfor 6A1, 6A3 and 6B2 blockswere higher than the val uationsquoted by
the Ministry inits calculationsof advance paymentsof compensation. The higher valuations are
highlighted. If they had been used by the Ministry to calculate the advance payments of
compensation, then the advancescould have been higher.

Block | VNZ approx | MoWD
valuation valuation

4B $312.35 $484

1A $136 $169

6A1 $600 $276

6A3 $308.14 $184

6B2 | $78236 $310

Vauationswere not madefor all of the blocks. At thisstage defining the correct appellations
of the affected blocks was something of a minefield for the administrators, again highlighting
that the Ministry smply took land without consultingthe owners, or even researching the legal
titles. '

(1) 1968

On 13 March 1968, the Ministry of Works made an advance payment of $5,330 compensation
for Maori freehold acquired for part Tongaparaoa2B2B2 block, Hairini 1G3, Poike 4B, 1A,
6A2, 6A1C, 6A3, 6B62 and 6B2A blocks.'? Poike blocks were apportioned a total advance
payment of $3390, comprising the Ministry's valuation, and interest. The Memorandum of
Agreement stated that no claim for compensation had been ‘formulated lodged or prosecuted by
the Maori Trustee.! The $5,300 advance payment wasto be made ‘without prejudiceto hisright

125. Table of compensation, 14/57 Vol 1, fols 36 [p 721,241 [p 74}, Maori Trust Office Hamilton
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.to have compensationdetermined under Part III of the Public Works Act and the said sum:shall -

be deducted from the amount of compensation so determined under Part 111,712

In June 1968, the Maori Trustee informed the solicitorsthat 'So far the Maori Trustee has not
obtained any valuations and has not therefore, been, to date, in a position to negotiate with
Ministry of Works.”?” Why the Maori Trustee agreed to the advance payment based on the
Ministry's valuationsis unclear. The Maori Trustee head office may haverecommended that the
district office should accept advances on compensation, whilefurther land requirementswere
decided. Sevenyearspassedfromthetimeof theinitial gazettal in 1967, and thefinalisation of
survey plans showing the ultimate requirementsfor motorway widening, in 1974.

In August 1968, the Ministry was still delaying the issue of a further proclamation, until the
engineers had decided ‘whether alowance should now be made for.a four-lane highway or

sufficient taken merely for atwo-lane highway.”*?®

(2) 1969

TheMaori Trustee agreed to a further advance of $644 for Poike 1C ($220 + $121.40 interest)
and 3B ($195t+ $107.60 interest) blocks, including 11 yearsinterest at 5 percent per annum in
July 1969, and completing the payment of advances for Poike blocks affected by the 1967
proclamation. Thiseleven year interest payment indicatesthat 1959 was the date from which
these advances were calculated. The Maori Trustee dways treated the advance payments as
interim compensation and 'reserved to himself the right to negotiate for more compensation if
he thought there was a need for any further claim.”'?

Theadvance paymentsof compensation received by the Maori Trustee were not distributed for

126. Memorandum of Agreement between Maori Trustee and the Crown 28 February 1968, Maori Trust Office,
Hamilton

127. Maori Trustee to Cooney, Leesand Morgan, 25 June 1968, 14/57 Vol 1, fol 65, Maori Trust OfficeHamilton
128. Notefor file, Maori Trustee to Mr Cattanach, 14/57 Vol 1, fol 78, Maori Trust Office Hamilton

129. Cooney, Leesand Morganto Maori Trustee, 17 July 1969, 14/57 Val 1, fol 123; Maori Trusteeto Cooney, Lees
and Morgan, 30 July 1969, 14/57 Vol 1, fol 128, Maori Trust Office Hamilton
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-two reasons. The trustee anticipated that ‘another larger amount of compensation’ would be
/} paid, and that the distributionamong the multiple ownerswould 'give a number of the owners

under 50 centseach.’’* The blockswhere economic distributions were possibleare asfollows:

Block Value minimum
share
6(1,2,3) SubD $5.84
6(1,2,3) Sub C2 $214
6(1,2,3) SubF $4.55
(6A2) . _
1C2 $12.26
4B (solely owned) $750 ;

— The Maori Trustee evidently withheld the advances pending the final settlement of the claim.
When an audit wasdone on the Maori Trustee's Hamilton officein 1975, the auditorsasked why
an interim distributionhad not been made. The District Accountant had identified the advances

entered on ledger card 7046. A credit balance of $4747.20 had remained amost static since
1968.13!

An example of how uneconomical the advancesred|y were, can be seen in arequest by Doreen
Merle Waaka, wife of and successor to Rangi WetekiaHori Waaka, the mgjor shareholder in
Poike 6B2B2 block. Mrs Wagka wrote to the Maori Trustee in July 1976, asking for her
husband's share of the compensation,

130. Hairini-Barkes Comer Summary Sheet, 14/57 Vol 1, fol 240, Maori Trust Office Hamilton

131.  Extract from Audit Report 12 May 1975, 14/57 Vol 2, fol 337, Maori Trust Office Hamilton
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Asmy husband Rangi WetekiaHori Wagka was a shareholder inthese -
blockswe, his children, and | would likeyou to pay his share of these

moneysas soon as poss bleas we arein need of money to pay for water

pipingto our homes, and wish to get them paid beforesummer.1*

TheMaori Trusteereplied that only. $17.85 washeld on Rangi WetekiaHori Waaka’s beneficiary
card, and that two months would be required before the money could be paid, in order for the

succession order to mature. '

547" épecifi edDate" of Entry

The Ministry's practise of specifyingthe date of entry, at adate often yearsafter the land was
entered, was applied to Poike, Maungatapu and Hairini blocks. Becgusgethe final procedure for
compulsory acquisitionsof land wasthe issuing of a proclamationin the New Zealand Gazette,
the date of the proclamation was a so established by the Ministry asthe™ specified date” of entry

onto that land, rather than the actual date the land was entered for survey and construction. '

The solicitors representing the Maori Trustee in compensation negotiationsfor these blocks
believed that under case law, the date at which the land was entered was the relevant date, with
the usual proviso that aNoticeof Intentionwasissued. Thiswas not the casein Maungatapu,
Hairini or Poike blocks. Thenearest official recognition that the [and had been entered was the
proclamation of acentrelinein 1959, but the Ministry determined that the date of entry would
bethe dateof proclamation, which was 1967 inthe Poike case.!*

The difficulty in determining the date from which valuations of the land, including interest,
should be paid, was complicated by the rate of residential development in the area, and the

132. MrsDoreen Merle Waakato Department of Maori Affairs, 15 July 1976, 14/57 Vol 2, fol 381, Maori Trust Office
Hamilton

133. Maori Trusteefilenote, 21 July 1976, 14/57 Vol 2, fol 382; Maori Trusteeto Doreen Waaka, 28 July 1976, 14/57
Vol 2, fol 384, Maori Trust Office Hamilton

134. Bassett, 1996, p 25-26

135. lbid, p25
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-concurrent risein land values. Therisein Tauranga land valuesespecialy affectedproperties

with viewsof TaurangaHarbour and Mount Maunganui. Becausethe valueof Poike blockshad
increasedin 1967, comparedwith theactud date of entry in 1956, the cd culation of interest fiom
the higher land value (at 1967) adlowed for the cal culationof more compensation.-' It could be
argued that the Ministry's practice of caculating compensation fiom the*' specified date'" was
more beneficial for the Maori owners.!%

Thisauthor believesthat the Ministry selected the date of entry at 1967 to expeditethe settlement
of compensation. The Ministry of Worksmay well have paid more compensation (to the Maori
Trustee) throughthis method of vauation. Thefact remains, however, that the ownerswere not
compensated for the 11 year period during which they were deprived of their land, fiom the
actual date of entry (1956) to thedate of proclamation(1967). The only exceptionto thisrule
were the advance paymentsreceived by the Maori Trusteefor 1C and 3B blocksin 1969. These
were cal culatedfiom 1959, making 1959 the effectivedateof entry. TheMaori Trustee's district
officer in Hamilton commented in October 1972 on the 'rank injusticeof the whole procedure,

regarding the calculation of compensationfor Hairini 2A2 block, and Maori land takenin the
wider area.!®”

(1) Background

The Ministry initially advised the Maori Trusteein September 1968 that compensationwould
be assessed at the specified date”” of entry. A file note by the Senior Court Clerk of the same
month was written on the assumption that the 'effective date of entry' was 1956.1*® Theissue
wasto becomeasourceof consderableambiguity over thenext few years. Thevauer employed
by the Maori Trustee cast hisvauation of May 1972 on the specified date of 1967.1* Although

the middle line proclamation had been made in 1959, the solicitorswere to inform the Maori
Trustee in November 1972 that:

136. Ibid, p26

137.  Ibid, pp 25-26

138. FileNote Senior Court Clerk, 11 September 1968, 14/57 Vol 1, fol 82, Maori Trust Office Hamilton

139. Cooney, Leesand Morgan to District Officer, Maori Affairs Department, Hamilton, 14/57 Vol 1, fol 227, Maori

Trust Office Hamilton[p 77}
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The Department claim that the date of entry was 1956 but when we
reguested them to produce proof of that they were only ableto supply

copiesof anentry by theoverseer in hisdiariesconfirming that entry was
made in 1959.14°

The solicitors acting for the Maori Trustee informed the district office of the Maori Affairs
Department in October 1972 that:

The land in question [Poike] wes taken under a Middle Line
Proclamation instead of a proclamation under s 22 of the Public Warks
Act, and for this reason the date of entry is the specified date if it is
earlier than the date of proclamation. Provided proof is given of an
earlier congtruction date, Mr Boswell [valuer] may need to recast his
valuation.'*!

A Maori Trusteefile note dated 30 April 1979, raised the question of the specified date once
again. The Maori Trustee gppearsto have been more concerned with expediting an extended
settlement process (under pressure from the Minigiry), than investigating the potential for amore
equitable settlement based on the actual date of entry. The consequences of amending the
compensationto 1956 were percelved to retard the progressalready made. By April 1979, the
Maori Trustee regarded the amending of the date of entry asa barrier to settlement:

Mr Attewell [for District Commissioner of Works] mentioned that he is

140. Cooney, Leesand Morganto Maori Trustee, 1 November 1972, 14/57 Vd 1, fol 232, Maori Trust OfficeHamilton
[p 78]

141. Cooney, Leesand Morganto District Officer, Maori AffairsDepartment, Hamilton, 18 October 1972, 14157 Vol
1, fol 227, Maori Trust Office Hamilton [p 77]
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checkingon specified dete. Date of Entry was 1956 and date of proc. (at
which date “takes” were valued was 1967) . . . If specified date should
be 1956, Mr Attewell warned that we could be back to "' square one™.1#

(2) Ministerial assurance: MclIntyre setsdate of entry at 1959

In October 1972, Stan J. Carter had representedtheowners concernsin aletter to Mr Maclntyre,
the Minister of Maori Affairs. Carter quoted a statement made by the Minister of Works (Mr
Allen) to Macintyrein August 1971. The Minister established the date of entry at 1959, and
assured Macl ntyre that economic advances would be forthcoming to the owners.

Theownerswill beentitled to payment for the land permanently lost and
for the losses arising from the department's occupation since 1959. In
addition, interest will be alowed on amounts due %rofn the date of
occupation. In view of the problems faced by those owners who
occupied the land, and the unusually long delay sincefirst entry, | can
assure you that every effort will now be made to ensure either early
settlement in full, or in the event of possible delay in final agreement,
payment of a substantial advance to assist the re-establishment of the
owners will be made.!#

The reality wasthat the owners entitlement for losses since 1959 were not cal cul ated as part of
the advances paid in 1968 and 1969. Neither did the promise of a 'substantial advance

eventuate. Although the advances madein 1968-69 amounted to $4043, arguably alargesum
of money, the owners of most (though perhaps not the sole owner of Poike 4B) of the blocks
would have questioned the degree to which they had been 're-established’. A count of the

142. Notefor file, 30 April 1979, 14/57 Vol 3, fol 538, Maori Trust OfficeHamilton [p 79]

143, Stan J. Carter (on behalf of the owners) to Macintyre, Minister of Maori Affairs, 9 October 1972, MA 1 W2490
38/2 Pt 6, fol 822, NA Wellington[p 82}
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ownerslisted ontherelevant partition ordersfor the affected blocksshowsthat at |east 76 owners
wereinvioved. Poike 6B2B block accounted for the greatest number of affected shareholders,
with 24 listed onthe partition order. A closer anadysisof thesuccessonorderscurrent at thedate
of entry may establish a greater number of shareholdersin these blocks, as parents died, and
children inherited the shares. The Maori Trustee recorded 145 affected owners, at ¢. 1968-69.

Infact, noneof Allen's assuranceswereto reach fruition. In hisletter to Maclntyre in October
1972, Carter added 'Now Sir, nothing has been eventuated and that promise was fifteen months
ago.’ 144

Finally, in September 1979, GE. Attewell (for District Commissioner of Works B.J. Butcher)
advised the solicitorsthat he had been given Ministeria gpprova to havethe" specified date™ for
settlement of compensation amended to the date of the proclamation(1967).. The decisonwas
based on the common understandingdemonstrated by officials & ameetingin 1979, that thedate
of proclamation wasin fact thedate of entry. Thethree government officials, one each fromthe
Ministry of Works, the Department of Maori Affairsand the Maori Trustee, wereeither unaware
of the Minister's assuranceregarding 1959 as the date of entry, or in agreement to expeditethe
compensation settlement.

Attewdl replaced 1959 (asthe date of entry) withthe date of proclamation, 1967 asthe specified
date, under section 29 (3A) of the Finance Act 1944 as amended by section 34 of the Public
Works Amendment Act 1975. Attewell may have favoured 1967 asthe date of entry, because
Boswell’s independent vauations (dated 30 May 1972 and 22 May 1974) were also based
"incorrectly'* on 1967 asthe specified date. 'However, by adopting hisfiguresand thefigures
assessed by the Crown, | consider settlement can be concluded quitereadily.’'* The apparent
inequity of valuing the land lost to the owners from 1967, instead of 1956, could have been
beneficial for the Maori owners. Rising inflation during the 1970s enabled higher calculations
of interest, based on increasing land valuesfrom the late 1960s, than would have been possible

144.  Ibid

145.  Ministry of Worksto Cooney Leesand Morgan, 25 September. 1979, 14/57 Vol 3, fol 546, Maori Trust Office
Hamilton
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if the actual date of entry was used to cal culatecompensation. 46

Adding to the confusion, was an advance on compensationmadein 1965 with 11 yearsinterest,
based on 1965 as the specified date. Attewell decided to treat this as a lump sum payment
(although he did not add what it amounted to), and proceed to afinal settlement. Adopting 1967
as the specified date would clarify a complex situation for the Ministry, and help expeditethe
settlement of compensation.'*?

54.8 Interim Compensation

Theinterim compensation received by the Maori Trustee was based on val uations made by the
Ministry of Works. In thisrespect the interim paymentswere decided by the Ministry, rather
than the Maori Trustee being able to negotiate, as it did in the 1970s, for a compromise

settlement.™® Theinterim compensationreceived by the Maori Trusteeistabulated below.!*

Interim Compensation received by the M aori Trustee

Block Total Area AreaTaken [Number of | Amount
(acresroods Owners Paid
per ches)

Poike 6B2A 21a3r 29p lalr14.8p |9 $320.67

Poike 6B2B 57aQ 04p 2a2r 14p 28 160.33

Poike 6A(1,2,3)D | 24alr22p la3r07.4p 6 285

Poike6A(1,2,3)C2 | 1alr06.1p Qa2r 06p 2 428

Poike6A(1,2,3)F | 18a O 19p la 1r 27.9p 21 1,184

Poike1A 6alr26p Qalr014p |39 262

' Poike 4B 17aQ 03p 0a3r01.5p |1 750

146. Bassett, 1996, p 26

147. Ministry of Worksto Cooney Leesand Morgan, 25 September 1979, 14/57 Vol 3, fol 546, Maori Trust Office
Hamilton [p 84a]

148. Bassett, 1996, pp 16-17, p 21

149. Hairini - Barkes Corner Motonvay Compensation, 14/57 Vol 1, fol 147, Maori Trust Office Hamilton [p 73}
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PoikelC2 - 14a0r34p - [lalrl04p (13 ° 341.40
Poike 3B 47aQ 33p 2alr272p |26 302.60
TOTAL 145 $4034

549 C.F. Bennett Valuation, 1969

In August 1968, the Maori Trusteegpproved the gppointment of aprivate vauer, Mr Boswell.!*°
Inneighbouring Hairini and Maungatapu, research hasshownV a uation Departmentfigureshave
been ‘consistently lower than that obtained by the Maori Trustee.’'”! Theadverseria processof
negotiating compensation was again repesated in Poike blocks. The settlements reached were
typically compromises made between valuations provided for the Ministry and the Maori

Trustee!

Counsel actingfor the Maori Trustee employed the servicesof C.F. Bennett Ltd, Redl Estate
Agents, Auctioneers& VauersEtc, to provide an independent va uation from that of the District
Vauer. TheVauer's Report produced by Mr W. G. Boswell (registered vauer) on 8 September
1969 provided, in someinstances, aradicaly different summary of estimates than the Ministry's
advance payments.!*?

(1) Valuation of severed land: east and south motorway

The vauation of severed land generdly is problematic. The Minigtry of Workstended to assess
severances on the basis of the value of the land after the block had been severed, while the
vauersemployed by the Maori Trustee treated the value of the severancesas of equal valueto
the land from whichthey were severed.!**

150. Notefor file, Maori Trusteeto Mr Cattanach, 8 August 1968, 14/57 Val 1, fol 78, Maori Trust Office Hamilton
151. Bassett, 1996, p 24

152.  lbid, pp24-25

153. VauersReport (8 September 1969) forwarded to Maori Trustee from Cooney, Leesand Morgan 20 April 1971,
14/57 Pt 1, fol 187, Maori Trust Office Hamilton [pp 69-71]

154. Bassett, 1996, p 27
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Inthecaseof the Poike blocks, the Ministry madeno separate valuation for the severancesaspart

of the 1968-69 advance payments. Counsd informed the the Maori Trustee in January 1969 of
the valuer's findings:

from hisingpection of the various blocks. . . it appearsthat the effects of
severance in each case will besevere. The original lega frontage for
each block was Poike Road and it appearsthat dl land south of the

motorway iSnow left withoutlegal frontage. 1nanumber of blocksthese
areasare quitelarge.

Thevaluer advised that the Crown could acquireall land severedto providefuturelega access.!>®

Boswell had also advised that the val uation of the severanceswould contribiite to the delaysin
overall valuations.

Bennett's (Valuers) | AreaTaken Area Land |Land Total
Report 1969 (acres roods Severed Taken | Severed
perches)

Poike 4B 0a 3r 01.5p 0a 1r 34p $520 | $300 | $820
Poike 1A O0a 1r 01.4p NA $175 NA $175
Poike 6A2 1la 1r27.9p 6a 1r 36p $750 $3,250 $4,000
Poike 6A1 0a 2r 06p Residuewill |$275 | NA $275

retainraod

frontage |
Poike 6A3 1a3r07.4p 11a3r 19p | $185 $4,700 $4,885
Poike 6B2 3a3r28.8p 60a 1r 09.2p | $900 $21,000 $21,900
TOTALS ' $2,805 | $29,250 $33,310

155.  Cooney, Leesand Morgan to Maori Trustee, 17 January 1969, 14/57 Vd 1, fol 102, Maori Trust Office Hamilton
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Bennett's 1969 val uation reflected that the Ministry's advance paymentswere not intended as
fina settlements. The mgor discrepancies between Bennett's valuations and the Ministry's
advances (shown inthefollowingtable) were settled in two ways. Firstly, afinal settlement of
$4,000 was received by the Maori Trusteefor 6A2 block in 1981. Secondly, the ownersof 6A3
and 6B2 blocks did not receive compensation (for the severances) in line with Bennett's
vauations. Instead, the Ministry compensated these ownerswith the provisionof an accessroad

totheir propertiesin 1976-77. Thesesettlementsare discussed later in the report.

Block | Total Total Bennett
Advances | Valuation19691 * -~ *
1968-1969

4B $750 $820

1A $262 $175

6A2 $1184 $4,000

6A1C | $428 $275

6A3 $285 $4,885

6B2 $481 $21,900 _

3B $302.60

1IC | $341.40

Bennett's 1969 report valued the land taken, and the land severed from road frontage by the
motorway acquisitions. By way of comparison, the Ministry's two advance payments (1968-69)
had not accounted for the severanceof Poikeblocksfrom legal accessonto Poike Road. Inthe
fina analys's, the compensation paid for the severance of 6B2B, 6B2A, 6A3 and 3B3 blocks (to
the south of Poike Road), and 6A2 block (to the north of Poike Road) was much higher than the
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combined total of theadvances, and the final payments, paid by theMinistry between 1968-1983..

5410 SupremeCourt Claim, 1972

The injurious affect of the motorway acquisitionson the severed Poike blocks prompted the
Maori Trusteeto lodgeaclaimin the Supreme Court. The Maori Trusteelodged thisclaimi n
the knowledge that a more substantial level of compensation could be attained for injurious
affection, when compared with the compensation for theloss of land aone.

A notice requiring a claim for $62, 985 to be heard vs lodged by the Maori Trustee with the
Supreme Court on 3 July 1972. The clam ves 'for al loss arising out of the taking of the
aforesaid landsand theinjuriousaffectionto such lands. Theclaim wasserved on the Ministry
of Works, but not admitted and informal negotiations continued.!*®

Supreme Court | Amount
Claim (1972)

Hairini 1G3 $2,480
Poike4B 820
Poike 1C 3,285
Poike 1A 875 i
Poike6A2 5,775
Poike6A1C 1,70
Poike 3B 17, 265
Poike6A3 5,68
Poike 6B2A 6,970
Poike 6B2B 18, 080
Total Poike 60, 505

156. Document for execution (Maori Trustee), 3 July 1972, fol 220; Cooney, Lees and Morgan to District Officer,
Maori Affairs Department, Hamilton, 18 October 1972, fol 227 [p 77]; Hairini-Barkes Comer Summary Sheet,

11 December 1972, fol 240, 14/57 Vol 1; Notice requiringclaim to be heard in court, 14/57 Vol 3, fol 526, Maori
Trust Office Hamilton
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Total 62,985

The Maori Trusteeusualy made applicationsto the Supreme Court in caseswhere compromise
settlements with the Ministry seemed impossible.  Section 54 of the Public Works Act
determinedthe procedurefor applicationsto the Supreme Court, when partiescould not negotiate
an agreement. These caseswould then be referred to the Land Vauation Court for settlement.
Althoughthe Maori Trusteecould threaten to pursuethe dam in the Supreme Court, the option
could be negated by the prohibitive costs ensuing if the party seeking compensationfailed to
maketheir case.'’

The Maori Trusteehad advised Stan Carter in June 1972 that aclaim would be lodged with the
Supreme Court for deprivation of access, unless an agreement could be made-regarding the date
of entry. The claim was not admitted, after an attempt by the solicitorsto negotiate an out of
court settlement. Solicitorsfor the Maori Trusteehad proposed a meeting between the Ministry
of Works, the Maori Trustee's vauer Mr Boswell, and their own representative, Mr Morgan, to
discussthe date of entry. Although thereareno recordsof this meeting, thisauthor believesthat
the Ministry made the final decision regarding the "specified date’ of entry to expedite
settlement, rather than provideabetter deal for the claimants. Further, the Nationa Roads Board
agreed to build an accessroad (for the Ministry of Works) acrossthree Maori blocks (3B, 6A3
and 6B2A), instead of having to pay out the $60,505. (The accessroad isdiscussed in detail fater
inthisreport). A Maori Trusteefile note endorsed thisview: 'It would seem that the very high
claimfor injurious affection of blocks deprived of access by the motorway has resulted in the
National RoadsBoard deciding to provide accessto the blocksrather than meet the clam for
blocksinjurioudly affected.' '8

5.4.11 Final payment for land taken from 6B2A, 6B2B, 6A3 and 3B (1967 acquisition)

TheMaori Trustee eventudly dropped its claim for injurious affection to these severances, and

157. seeBassett, 1996, for Hairini 1B3, pp 15-18

158. Notefor file, Maori Trustee, nd (c. 1973), 14/57 Vol 1, fol 246, Maori Trust Office Hamilton
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agreed (in July 1974) to accept the Ministry's advancesfor the 1967 motonvay acquisitionsas
final. The Maori Trusteehad originaly acceptedthe advances (1968-69) on the basi sthat further
compensationwould be paid. TheMaori Trusteedropped thisoption after the Ministry decided

to build the accessroad. Thereisno evidenceto suggest that the ownerswere consulted.

The blocks south of Poike Road continued to be separated from the other negotiations, duein
large part to the provision of the access road (around May 1976). On 22 March 1976, counsel
summarised the progress made in negotiationsfor compensation with the Ministry of Works.
On 1 April 1974, the Ministry had advised counsel 'that the advances made were to be final
compensation, that the ownersshould be responsiblefor dedicating the land, and that the Crown
would at its own cost fenceand pay lega and valuers codts, and providean accessroad.” After
considerabledelay, the Maori Trustee received a further payment of interest for the land taken
by proclamationin 1967.' The Maori Trusteeagreed that the second interest payment, and the
access road compl eted the compensationfor the 1967 acquisitions from 6B2B, 6B2A, 6A3 and
3B blocks.

Block MoW initial advance | MoW further TOTAL

payment 1968 interest

(including interest) payments
6B2A $320.67 18192 $512.67 i
6B2B $160.33 $96 $256.33
6A3(Sub D) $284 $172 $456
3B $302.60 $127 $429.60

$1654

The blocks affected by the motonvay north of Poike Road received additional payments of

159. Cooney, Lees and Morgan to Maori Trustee, 22 March 1976,-14/57 Vol 2, fol 364 [p 83}; Cooney, Leesand
Morgan to Maori Trustee, 20 April 1979, 14/57 Vol 2, Maori Trust OfficeHamilton
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compensation, further to the advances paid-in 1968-69, in March 1980. (see 5.4.14) Why the_ ..
advances(plusinterest) for blocks south of Poike Road should be considered final is mystifying.
Theaccessroad had been considered by the negotiatorsasfind compensationfor the severances,
cancelling the claim for injurious affection. The actud land taken for the motorway in 1967
wouldappear to havebeen only partialy compensated. Therecommendationhad originated with

the Ministry, and counsdl had then advised the Maori Trustee to accept the advances as final
compensation, in order to expeditethe settlement. The stresses onthe Maori Trusteeareevident:
‘continual pressureison usfromthe ownersto reachfindity, not without reason consdering that
this matter has been under action since 1966.°1%°

(1) Conflicting perceptions. the official attitude

Onereason for the negotiating parties (which excluded the owners at this stage) agreeing to the
advances (plusinterest) asfinal, wasthe valuers perception'that the.residue land has had its
value very considerablyincreased by the new accessroad, and that it isworth appreciably more
now than it was prior to constructionof the motonvay." The advanceshad been determined by
a Government valuation, without considering thefuture potentia of the land once the motonvay
and residential development expanded to the Poike area. This was (presumably) common
Ministry practice with public works takings from both Maori and Europeanland at thistime.
Any apparently unoccupied land was especialy vulnerableto compul sory acquisition, and large
multiply-owned Maori blocks (such as Poike 6B2B, 6B2A and 3B) oftenfitted this category.
In March 1976, subdivisiona development was beginningin the Poike area, and counsdl advised
the Maori Trustee that 'the vaue of the land there has greetly increased.’'®*  Although road
constructionin the Poike area contributed to the risein land values, the Maori owners who had
land compul sorily acquired by the Ministry of Works, for the motonvay, and the access road,
were not in a positionto enjoy the benefits of rising land values without selling their properties.
It has aready been shownthat the Maori Trustee withheld the distributionof the advances (the
number of owners made distribution uneconomical) until at least 1975. (see5.4.6, pp 53-54)

160. Maori Trusteeto Cooney, Leesand Morgan, 20 August 1976, 14/57 Vol 2, fol 388, Maori Trust Office Hamilton
[p 85]

161. Cooney, Leesand Morgan to Maori Trustee, 22 March 1976,14157 Vadl 2, fols 363-364, Maori Trust Office
Hamilton [pp 83-84]
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Later, theMinistry perceptionof Maori land va uewas clarified, during negotiationswith trustees
appointed by the Maori Land Court, for the severancefrom lega access of 6A2 block (north of
Poike Road). TheMinistry's refusdl to recogni seturangawaewaeasthe basisfor compensation,
demonstrated that the compensation process was exclusive in two ways. Not only were the
ownersshut out of the negotiationsfor the 1967 motorway taking, but their conceptual regard
for theland wasalso ignored. (see 5.5.2, p 101)

5.4.12 Final payment for land taken north of Poike Road from 4B, 1C2, 1A, 6A2 and
6A(1,2,3)C2 (1967 acquisition)

After the Maori Trustee's acceptance of the advances(plusinterest) for the blockssouth of Poike
Road as final, the only outstanding claim relating to the origina motorway takings (by
proclamation in 1967), was for the blocks north of Poike Road. On 25 September 1979, the
Ministry of Works (Attwell) offered afinal settlement for land taken from.Poike 4B, 1C2, 1A,
6A2 and 6A(1,2,3)C2 blocks. (seefig 6) The offer was based on a compromise figure between
Boswell’s estimatesof compensation (dated 30 May 1972 and 22 May 1974) based "'incorrectly"*
on 1967 as the specified date, and the Special Government Valuation.'®?

Compensation for blocksnorth of Poike Road

Block | Area(acres | CrownPaid(Land | SGV Boswell | Rec Balance
roods valueand interest) settlement | payable
per ches) at | (ind -

interest)
4B 0a3r01.5p $484 + $266 = $750 $660 $820 $800 $86
1C lalr 10.4p $220 + $124 = $344 $220 | $2,285 $565 $381
1A lalr254p $169 +$93 = $262 $490 $875 $700 $755
6A2 1la 1r27.9p $764 + $420 =$1184 $755 Full and

final
6A1C | 0a2r06p $276 + $152 = $428 $370 | $1,750 | $1,343 $1,578

162.  Ministry of Worksto Cooney, Leesand Morgan, 25 September 1979, 14/57 Val 3, fols 545-546, Maori Trust
Office Hamilton [pp 84a-84c)
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$1740 | $6,485 | $3,408 $2,800

On 17 March 1980, afinal payment of compensation was paid for Poike lands taken for the
motorway, by proclamationin 1967. The payment completed the advance compensation paid
on 13 March 1968.1  The payment was based on a compromise figure between the Special
Government Vauation, and Boswell's independent vauation. By applying the Special
Government Vauation to reach a compromise settlement, and thereby decreasing the -
compensation, the Ministry crested amarked disparity between the two valuationsof 1C block.
Thefinal paymentfor 1C block brought thetotal compensationfor thisblock to $725, $1580 less
than Boswell's valuation. The Ministry's report indicatesa cross beside Boswell's figure. It
appears to have regarded the acquisition of the severance for the school site (1979) as
recompensefor the creation of the saverance. Disparitiesbetween the other assessmentsappear

to have provided the Ministry with leverageto settle at alower compromisefigure.

Block [ Final Payment | Total
Compensation
4B $86 $836
1C $381 $722.40
1A $755 $1,017 )
6A2 |- $1,184
+ inj affection
6A1C | $1,578 $2,006
Total | $2,800 $10,271.40

163. Ministry of Worksto Maori Trustee, 4 March 1980, 14/57 Vol 3,.fol 576; Land Compensation Payment V oucher,
17 March 1980, 14/57 Vol 3, fol 577, Maori Trust Office, Hamilton [p 88]
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5.4.13 InjuriousAffection §A2 (Poike8), 1967 Acquistion -

The Ministry and the Maori Trusteedid not settlethe compensationclaim for 6A2 block (see fig;
6) until 1986. A final payment of $168,000 (including $8,000 for Maori Trusteefees) wasagreed
to by the Ministry, for injuriousaffectionto 6A2 block, asaresult of the additional taking (for
motonvay widening) by proclamation in 1975. This section considers the settlement of
compensationfor injuriousaffection to 6A2 block, based on theinitial taking by proclamation
In1967. Thefinal settlement betweenthe Ministry and the privatetrustees of 6A2 block for the
subsequent claim of injuriousaffectionis dealt with at 5.5.2 of thisreport.

Both of the claimsfor injuriousaffectionto 6 A2 block related to the loss of legal accesstothe
severed areas"'F' and" G. (seefig8) Theother severances north of Poike Road (and east of the
motonvay) were not compensatedin thisway. Poike4B and 1C2 blocks, including the areas
severed to the east of the motorway, were acquired by the Ministry-of:-Works for the Tauranga
No 4 Secondary School sitein 1979. Poike 1A block was acquired by the Ministry in 1981, for

'better utilisation. Theseveredareasof 4B, 1C2 and 1A blocksareconsideredindetail at 5.4.14
of thisreport.

(1) Settlement

An advance payment of $1,184 was received by the Maori Trustee on 19 March 1968. The
advance was for land taken from 6A2 block for the motorway by proclamationin 1967. The
block was omitted from the March 1980 compensation payment, possibly because of the parity
between the 1968 advance and Boswell’s (1972-74) vauation. The Ministry regarded the
advance as'full and fina in respect of this[1967] take.”'** The only outstanding matter relating
to the 1967 takein which the Maori Trusteewas involved, wasthe claim for injurious affection
resulting from the severance of 6A2 block east of the motorway.

(2) Injuriousaffection
The Maori Trusteelodged the claim of injuriousaffection for the severed areaof 6A2 block to
the east of the motorway. The Maori Trustee's claim of $5,000 was based on an estimate

164. Ministry of Worksto Cooney, Leesand Morgan, 25 September 1979, 14/57 Vol 3, fol 545, Maori Trust Office
Hamilton [p 84b]
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produced by W.G. Boswell.!s5 On 21 January 1980 the Ministry of Worksstated that

it is now apparent that the question of injurious affectionto Poike 6A2
(now 8) will haveto be settled onthe basisof theearlier takeand not the
later take as earlier envisaged. There will of course be someinjurious
affection resulting from the later take and this likewise will be
cornpensatable®

The Ministry would attempt to renege on this statement, claiming that the compensation for the
earlier claim of injurious affection covered both the 1967 and 1975 takes. The Maori Trustee
held the Ministry to its promise, and accepted the Ministry's offer of $4,000 (in February 1981)
to settle the claim for injuriousaffection. TheMinistry based their assessment on the District
Vauer'sfigureof $2,100, plusinterest calculatedat 5 percent (October 1967 - October 1974),
772 percent (November 1974-April 1980), and 11 percent thereafter, making $3,893, rounded up
to $4,000.'” This settlement for injurious affection was $1000 short of Bennett's estimate
producedin his 1969 valuer's report. The settlement can be regarded as a compromise.

Boswell District MoWD
estimate, | Valuer's payment,
1969 estimate, 1981 | 1981
$5,000 $2,100 $4,000

165. Maori Trustee to Ministry of Works, 29 January 1980, 14/57 Vol 3, fol 570, Maori Trust Office Hamilton

166. Summary of CompensationClaim: Poike8, 2 October 1984, 12-336 Vol 1, fol 318, Maori Trust Office Hamilton
[p 89]

167. Ministry of Worksto Maori Trustee, 5 February 1981, 14/57 Vol 3, fol 609; Summary of Compensation Claim:
Poike 8, 2 October 1984, 12-336 Vol 1, fol 318, [p 89] Maori Trust Office Hamilton
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The payment of $4000 in 1981 brought thetotal compensation for 6A2 block to $5,184.168

(3) Ministry of Works plansto acquiretheseverance(re: 1967 settlement)
TheMinistry of Works had advised counse for the ownersof 6A2 block in February 1967 that
an offer had already been madefor the block 'as the Department [of Maori Affairs] wishesto

acquirethe severancefor itsown purposes.’'®® The written record has no indication of what the
offer was.

The Maori Trustee was partly responsible for the protracted nature of the negotiations for
compensation of Poike 6A2 block. The Maori Trusteeinitially agreed with counsdl and the
Ministry, that the solution to the landlocked eastern severance was to alienate the land,
presumably in order to expeditethe claim. TheMaori Trusteecould thenfed satisfied that it had
represented Maori interests by securing a cash settlement, in the adversarial environment of
negotiations. A Maori Trusteefile noterecordedin February 1981 that

There was a suggestion when | met with M.OW. & Mr Morgan in April
1979.. . that the severance betaken on 1967 val ues, but a better ded can
be got for the owners by claming injurious affection and then
negotiatingfor MOW to takethe severance when settling compensation
for further land taken in 1975.17

The Ministry's compromise settlement for the claim of injuriousaffection was accepted by the
Maori Trustee, though importantly not to maintain the land in Maori ownership. The Maori
Trustee responded to the Ministry's offer of $4000, by recording that

168. Ministry of Worksto Maori Trustee, 23 February 1981, enclosed Minigtry of Works Memorandum of Agreement,
14/57 Vol 3, fol 613, Maori Trust Office, Hamilton

169. Ministry of Worksto Maori Trustee, 24 February 1967, 14/57 Vol 1, fol 15, Maori Trust Office Hamilton

170. A.D.O. file note: Poike 6A2, 10 February 1981, 14/57 Vol 3, fol 610, Maori Trust Office, Hamilton[p 92}
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Altho’ this offer is somewhat less then our daim, | recommed
acogptance. We have spant years haggling over the daim and can press
for aharder bargain with the later take (Mr Tiemey actingfor us).""

The subsequent claim of injuriousaffection has been congdered a 5.5.2 of thisreport for reasons
of clarity. Thefinal settlement of compensationfor 6A2 block (in 1986) ves for both thetaking

of land for the motonvay (by proclamation) in 1975, and theinjurious affection caused by this
additional taking.

5.4.14 Compensation for acquisitionsnorth of Poike Road, (1975 acquisition)

(2) Introduction

All additional takingsof land for motonvay widening (by procl amati bn) idh‘1975-76, required
further negotiations between the Ministry of Worksand privatetrusteesappointed by the Maori
Land Court. Under section 12 of the Maori Purposes Act 1974, the Maori Trustee lost its
automatic statutory power to act for Maori land ownersin compensation negotiationswith the
Crown. The exception in this area was Poike 6A2 block. The Maori Trustee continued its
involvement in the compensation negotiations for 6A 2 block (now known as Poike 8), withthe
authorisation of the private trustees, under section 438 of the Maori Affairs Act 1953.12 As
aready stated, thefinal settlement of compensationfor the additiona widening stripstaken from

6A2 block (by proclamation) in 1975, aso included the subsequent claim for injuriousaffection.
(see5.5.2)

The proceduresfor compensationpaymentswereextremely complicated. TheMinistry of Works
dealt with the severances on a case by case bass, rather than employing a standardised
procedure. The marked differencebetween the compensationadvances made before 1981, and
the " agreements” concluded after 1981 is difficult to quantify. The ownersof Poike 8 block

171.  |bid

172. Maori Trusteeto District Commissioner of Works, 13 March 1978, 14/57 Vol 3, fols468-469, Maori Trust Office,
Hamilton [pp 93-94]
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settled for $168,000 after 20 yearsof negotiations, (Iess $3,000 for the Maori Trustee, valuers,

and court-appointed trustees). The owners of the southern blocks were compensated with a
National Roads Board road acrossfive blocks, providing accessto the Waimapu Marae. Two
blocks that had retained their road frontage, 3B1 and 3A blocks, also had land taken for the
access road, and the ownersreceived compensation moneys. The road acrossthese Maori lands
was constructed without charge, but vested in the Tauranga City Council rather than the Maori

ownerswho had been inconvenienced by the lossof access.

(2) 6A2 block settlement (1986): An Overview

On 19 February 1986, a compensation certificatefor $168,000 was paid to the Maori Trustee
acting for the ownersof Poike 8 block (formerly Poike 6A2 block). The compensation wasfor
3.7792 hectares (9 acres 1 rood 14.2 perches) resulting from a prolonged period of negotiation
between' the Ministry of Works and solicitors acting on behalf of the Maori Trustee. The
agreement provided ‘for the acquisition by declaration of approximately 3.7792 hectaresof the
above described land [Poike 8] for road and the functioning indirectly of aroad.’”

(3) 1A block, 1981

The Ministry acquired the severanceto Poike 1A block by proclamation in 1981 for 'better
utilisation'. (seefig 8) Section 30 of the Finance Act (No 2) 1945 gave a broad definition of the
term, empowering the Ministry to acquire land under the Public Works Act 1928 for
'subdivision, development, improvement, regrouping, or better utilisation’. Section 31 of the
Public Works Act 1928 required the Ministry to acquire land severed by a public work, at the
request of the owner, aslong as the severed land amounted to lessthan half astatuteacre.

The proclamationdeclaring the 3861 square metrestaken from part Poike 1A block, stated that
the land wasto be taken subsequent to 'a sufficient agreement to that effect having been entered

into’.174

173. Compensation Certificate H.701307, LM Z Hamilton [p 210]

174.  New Zealand Gazette, 151/3809, 1981; S.O. 47907, Terralink Hamilton [p 65]
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Block Areataken, 1981 l
Part Poike 1A block (severance to east of motorway) 3861m?

The Ministry advised the Maori Trusteethat afinal payment of $755 would be paid for the area
takenfor themotorway, and the severanceon 3 March 1980. District Commissioner Butcher hed
also been made aware by one of thetrusteesfor 1A block, Mr T Smith, that the Situation was not

at al clear to theowners. ‘Mr Smith advisesthat someof the maori ownersof thisblock were

_voicing concernas to whether or nat they still owned theseverance area.of this block which

resulted from the 1967 take.’1”

Compensation was eventudly paid for theland (1 rood 1.4 perches) takenin 1967, aswell as the
severance (1 acre 24 perches). Anadvance payment of $262 had been paid to-the Maori Trustee
in March 1968, and afurther payment of $755was paid for the land taken and the severance (1
acre 1 rood 25.4 perches) in March 1980.'7 The severance was later used for widening to the
state highway. Theonly outstanding compensation wasfor the wideningstrip to the west of the
highway, acquired from 1A block (by proclamation) in 1975. Compensation was paid for the
western widening strip, by agreement with agents appointed by the Maori land Court, in
December 1981.'77

Compensationfor severanceand wideningstrip (east of SH 29) -

Compensation | Reason ) Date
$262 Advance March 1968
$755 Fina payment | March 1980

175.  Ministry of Worksto Maori Trustee 18 March 1981, 14/57 Vol 3, fol 614, Maori Trust Office Hamilton
176. Maori Trusteeto Mr T Smith, 23 March 1981, 14/57 Val 3, fol 615, Maori Trust Office Hamilton [p 95]

177. District Commissionerof Worksto Tim Smith, 25 February 1981, 71/3/2/0/90 [pp 97-98]; District Commissioner
of Works to Maori Trustee, 18 December 1981, 71/3/2/0/90 [pp 99-100], RC Auckland
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Compensation for wideningstrip (west of SH 29) .

Compensation | Reason Date
$600 Land December 1981
$364.80 Agentsexpenses | December 1981

and valuationfee

$964.80

there was no access.!” No evidence has come to light to suggest that the owners asked the
Ministry to acquire the severed land, though the Ministry is recorded as having agreed to the
agents pricefor compensationin December 1981.1% TheMinigtry eventually amalgamatedthe
severancewith the Housing Corporation's “Guiness” Block. SR

(4) 1C2 and 4B blocks, 1979

Poike 1C2 and 4B blockswere acquired by agreement with the ownersin 1979 for a secondary
school site, which remainsundeveloped today. (seefig 8) Although the Ministry of Works paid
compensation for the origina motonvay take in 1968-69, the severances were not included.
Compensationwas aso pad for the school siteacquisitionin 1979. Thisisdiscussedat 7.2.12.
The Ministry appearsto have regarded the school site compensation as compensationfor the
1975 motonvay widening strips. If thisis the case, the Ministry was avoiding its statutory
obligationto compensatethe ownersfor land taken under the Public Works Act 1928.

The delaysin compensation negotiationsmay aso have madeit more expedient for the Ministry
to ignore compensation for the 1975 take for 1C2 and 4B blocks. By the time the final
compensation payment for the 1967 take was madein March 1980, the proclamationtaking 4B,
1C1 and 1C2 blocksfor the school (and compensation paid) had aready beenissued. During

the course of protracted negotiationsover the motonvay acquisitions, and the significant sums

178. Maori Trusteeto Mr T Smith, 23 March 1981, 14/57 Vol 3, fol 615, Maori Trust Office Hamilton[pp 95-96]

179. District Commissioner of Worksto Mr T Smith, 18 December 1981, 71/3/2/0/90, RC Auckland [p 99]
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of money being recommended for the school site, two. alternativesmay have eventuated. -

Firstly, the non-payment of compensation could be an oversight. Secondly, the Ministry may
have perceived that the compensation paid for the school (paid in 1979, the year beforethefinal

payment for the 1967 motorway take) covered any compensationdue for the 1975 motorway
take.

The Ministry of Works, however, did not include the severances to the European 4B and M aori
1C2 blocksinitsfinal recommendationsfor compensationin September 1979. The Ministry
clearly regarded the acquisition of the severance to 1C2 block for the school sitein 1979, as
compensationfor the motonvay wideningin 1975. Transit New Zealand may wish to dispute
this point today, but technically, the school compensation settlement should also have included
aconsderation for the motonvay widening. 1n other words, any inconvenpignce caused to the
owners by the 1975 motonvay take, continued for at least four years before the school sitewas
acquired under the Public Works Act 1928. A retrospectivepayment of compensation, to the

valueof four yearsfor the widening strips, would appear to have been overlooked for 1C2 and
4B blocks.!®

(5) Crown Land, 1982
The severancescreated to Poike 4B and 1C2 blocks by the motonvay were subsequently made
Crown Lands under section 35 of the Public Works Act, and the Land Act 1948.. -

Block Area Crown Land (1982)
Part Poike 4B block 0.0558 ha
Part Poike 1C2 block | 1.2798 ha

The proclamation declared 'Land Acquired for a Government Work and not Required for that

180. Ministry of Worksto Cooney, Leesand Morgan, 25 September 1979, 14/57, fol 545, Maori Trust OfficeHamilton
{p 84b)
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Purposeto be Crown Land' from 14 January 1982.'%! The Ministry would have believed that it
had paid compensation for the severancesas part of the school acquisitionsin 1979. After these
acquisitionsby the Minigry of Works, what had previoudy been known as the severancesto 1A,
1C, and 4B blocks were ama gamated into the neighbouring™* Guiness Block™,182 -

(6) Compensation for severanceof 6A(1,2,3) C2 block, 1982

Theonly pieceof land severed north of Poike Road, but to the west of the highway, was Poike
6A(1,2,3)C2 block. On26 February 1982, an agreementfor compensationtotalling $28,000was
reached between the Ministry of Works and the following owners or beneficiaries of
6A(1,2,3)C2 block: Punga Taki (aka Glen Peters), Hinekiri Crates, Joseph Te Taki, Violet
Mehrtens, and Fay Merito.!®* The compensationmoney wasto be paid for the 896 square metres
taken from 6A (1,2,3)C2 block for the motorway in 1982. (seefig 8)

5.4.15 Compensation for additional acquisitions south of Poike Road, 1976

The provision of the accessroad (Waimapu PaRoad) effectively nullifiedany clamfor injurious
affection to the blocks severed to the south of Poike Road. The blockswere no longer severed
from legal access. Thecompensationclaim for the blocks south of Poike Road relates solely to
the additional land taken (by proclamation) in 1976.

(1) Poike6B2B block

Recent correspondancewith the Office of Crown Lands providesasummary of compensation
settlements recahed for 6B2A, 6A3 and 3B blocks, and the current progress of compensation
negotiationsfor 6B2B block. Compensation settlementswere reached with the privatetrustees
for Poike 6B2A, 6A3 and 3B3 blocks between 1981-83, leaving compensation for Poike 6B2B
block (now recognised as Poike 11) outstanding.

181. New Zealand Gazette, 1/21, 1982

182. S.O. 47906 [p 64}; BirdsEye View shows amalgamation of old severanceswith Lot 126, DPS 69948, Terralink
Hamilton [p 9a]

183. Compensation CertificateH.395572, LINZ Hamilton [p 209]
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Block Area Compensation for 1976 -
taken take

Poike 6B2B | 4677nv Negotiations'deadl ocked'
Poike 6B2A | 2139m? $2183.60 (1981)

Poike 6A3 | 2979m? $1775 (1983)

Poike 3B3 | 4708m? $6770 (1983)

Negotiations between the owners of Poike 11 and Transit New Zealand are fdeadlocked'.
Compensation was paid for the other blocks affected by the widening to the south of the
motonvay, but theamountspai d are minusculewhen compared to the settlementfiguresthat have
been suggested by DOSLI (now Terralink) Rotorua today for Poike 11. The clamant had
advised that an oral offer of $90,000 has been made. Terralink Rotorua have recommended to
TransitNew Zealand that a"*Without Prgjudice’ settlement of $100,000 for deprivation of house
sites'would hopefully achieve settlement.’” The Crown's latest offer wasfor $10,500 in April-
May 1983. The owners are now asking for $100,000 ‘for land taken for road and not yet
occupied. Theownersperceivethealternativebeing to establisha'Toll gate on the motonvay
and the revenue collected by the owners to be usad by the greater Maori community in
Tauranga.''®

5.5 SEVERANCES

This section attempts an explanation of the issue of severed blocks from lega access. By
consdering theissue of severancesin athematic way, it is hoped that clarity can be brought to
an otherwise complex subject. The shapeof Poike blockswas radicaly atered by the motorway
takings. The Ministry came to regard the severancesas anomaloussectionsof land. Some of
thisland (like 6A2 block) was percelved by the Ministry to have prolonged the compensation
process. In thiscase, the owners were more concerned with theloss of accessto their property.

Other severed areas (in 4B and 1C2 blocks) were included in a subsequent acquisition by

184. LanceWaaka to Jonathan Easthope, (telephone), July 1996; A H Matthews Property Officer DOSLI Rotoruato
Regional Manager Transit New Zealand, Hamilton, 19 September 1992, enclosed in Matthews to Jonathan
Easthope, 28 June 1996 [pp 101-120]
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‘agreement’ with the ownersin 1979, under section 32 of the Public Works Act 1928. Inthis
case, the Ministry purchased thesaverances under the 1928 Act for the TaurangaNo 4 Secondary
Schoal. (see 7.2.12) Theownersof theseblocks(both Maori and Pakeha) were more concerned
with the economic viability of the land, since made uselesshy the motonvay takings, and the

Inaccessibility of the severances.

The land taken for the motorway (by proclamation) in 1967 left severances, or halvesof the
original blocks. The ownersof seven of these blockslost their lega frontageonto either the
partly formed Poike Road, or the roadway serving the northern half of the Poike areg, builtin
1916. (s2efig 6) Largesectionsof Poike 6A3, 6B2A and 6B2B blockslost road frontageto the
south of themotorway. Poike4B, 1C, 1A and 6A2 blockswerealso partly severedto the east
of the motonvay, either from Poike Road to the south, or the roadway built across Poike 6 and
Poike 1 blocksto serve Poike 4 block. Judge Wakelin Browne had ordered, the roadway to be
laid out across Poike 6 and 1 blocks on 3 May 1916.1* The creation of severances also
introduced considerable complications to the valuation of the land for compensation. The
process of compensation assessments proved a mgor headache for the taking authority, and

contributedto the long delaysin settling compensation.

5.5.1 Severancessouth of PoikeRoad: 6B2B, 6B2A, 6A3, 3B blocks

This section deal s specifically with the loss, and then subsequent provision of an accessroad,
which effectively nullified the claim of injuriousaffectionfor the blocks severed.tothe south of
Poike Road.

(1) Background to provision of theNRB access road

The Ministry of Works finally decided in late 1972 to provide an access road to the blocks
severed to the south of the motorway. The provisionof accesswasthe less expensiveoptionfor
the Ministry. The Ministry's alternativeswere either to settlethe claim for injurious affection,
or acquirethe severances, and negotiate for settlement of compensation. Between 1976-77, the

Ministry compul sorily acquired Maori land acrossfive blocksin order to build thisaccessroad,

185. Tauranga9,3 May 1916, fol 219 [p 124]
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known today as Waimapu Pa Road. Land was taken from 3B1 and 3A blocksto assist the
constructionof the accessroad. The ownersof both blocks had retainedtheir legal frontage, but
had land compulsorily taken for this new road. The owners of 3A and 3B1 blocks received
compensation for land acquired from their properties for the road. The owners of the blocks
actually severed by the motorway takingsdid not receive additiona paymentsof compensation
for the access road takings. The access road aone, was considered by the Ministry as
compensationfor the severances south of Poike Road.

Typically, the Ministry entered the land for survey, inthiscase at least four years before the
proclamationtaking the land wasissued.’® TheMinistry's proceduresfor taking land in order
to construct the access road may require further consideration. The ambiguous nature of the

Ministry's taking procedures (generally) resulted in Judge Cull's findingsin 1976 that the road
wasinfactillegal. (see 4.5.3)

The recurrent pattern of land entry, surveyance, road construction and then the issuing of a
proclamation taking the land was evident with the access road as well asthe motorway. The
crucia differenceis that a middle line proclamation (itself draconian) was issued for the
motonvay, but not for theroad. The proceduresfor thetaking of land for the access road were
less transparent than for the motonvay. Although the Ministry had consulted with the Maori
Trusteeregarding the access road, the absenceof consultationwith the ownerswasidentified as
aflawinthe Ministry's taking proceduresby Judge Cull in March 1976. Further, the Ministry’s
failure to recognise the appropriate mechanism for the laying out of a roadway on Maori land
(namely the Maori Land Court), and thedelaysin issuing the relevant proclamation, resulted in
Cull's interim decision that the correct procedureshad not beenfollowed, and that the roadway
was not legal. The Minisiry issued thefirst of two proclamationstaking land for the accessroad
in September 1976, six monthsafter Cull's interim decison. Cull's decison may havegiventhe
Ministry ahurry-upin completing thelega proceduresfor acquiringtheland. Alternatively, this
six month period could be regarded as afurther lapse on the part of the Ministry to declareits
intentionsto all Ngati Ruahine with interestsin the blocks affected by the new road.

186. Bassett, 1996, pp 12-13
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(2) Compensation

TheMaori Trusteereceived compensationfor the land taken for motorway purposesin 1967, but
(with theexception of 3A and 3B1 blocks) not for the land acquired for the access road in 1976-
7. Technicaly, the Ministry could have taken the severancesand paid compensation to the
owners, in lieu of building the road acrossthe three Maori blocks. Thiswas never arealistic
option, becauseof the situation of Wamapu Marae on one of theseverances. The Ministry was
also faced, for atime, with a clamfor injuriousaffection for theloss of access. Comparative
severances in other blocksreved that the Ministry generally chosethe least expensive solution
to thelossof road frontage. The Ministry pursued this general course during negotiationswith
theownersof the severanceto Poike6A2 block. (see5.5.2) Unlikethe settlement for 6A 2 block,

the Ministry succeeded in providing the cheaper alternativeto the question of the severances
south of the'motorway.

£y

(3) AccessRoad

I n September 1969, C. F. Bennett's va uation cons dered that the Ministry might be'called upon’
to build a new access road to the southern severances. The report anticipated a considerable
amount of earthworksin building such aroad, and estimated costs at $22,500.

Bennett's report indicated that the Crown could take the severancesin order to avoid havingto
providethe accessroad:

-

The Cromn mey dedideto acquirethe whde d the land an the south and
eed Sdes d the Motorway, and andgamaethe severd blocksfor sde
to adjoining owners and thus avad the necessty of providing an
dterndive accessway. ¥’

187. C.F. Bennett Ltd Vauers Report, (8 September 1969), p 2, in Cooney, Lees and Morgan to Maori Trustee, 20
April 1971, 14/57 Vol 1, fol 187, Maori Trust Office Hamilton [p 70]
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Theacquisitionof the southern severanceswas never a practicable option for the Ministry. The
situation of ancestral lands, including the Waimapu Marae and urupa, and the enormity of the
severances negated this course of action. Boswell caculated the value, and the size, of the
southern severancesin his September 1969 report. In contragt, the advancespaid by the Ministry
in 1968-69 had been calculated on the value of the land taken, not the value of the land

severed. 88

Block Severance Value, 1969
Poike6B2 | 60alr09.2p | $21,000
Poike6A3 | 1la3r19p $4,700

TheMaori Trustee's recordsdo not haveava uationfor 3B block at 1969. Poike 3B block was
partitioned into 3B1, 3B2 and 3B3 blocks by order of the Maori Land Court in 1968.1¥
Although 3B3 block retained narrow frontage onto Poike Road, the only real legal accesswas
by way of theroad on 3B1 block. The combined estimated valueof 6B2A and 6A3 wasonly
$3,200 higher than the estimated cost of building the road. It isthisauthor's opinion that the
estimated value of 3B3 block (based on an area of 40 acres 1 rood 27.8 perches) would
significantly increase the combined estimated value of the two severed blocks listed above.
Either way, the accessroad was the cheaper optionfor the Ministry. S -

It was highly unlikely that the Ministry would havetaken inhabited land amost 30 timesthesize
of the origina motorway acquisition. It seemsremarkablethat the valuerswould even consider
the Crown taking ancestral lands becausethe blockshad been severed from legal frontage. The
valuers recognised that the owners'may not wishto sell * their ancestral land, and offered two

aternativesfor thelost access:

188. C.F. Bennett Ltd ValuersReport, (8 September 1969), p 3, in Cooney, Leesand Morgan to Maori Trustee, 20
April 1971, 14/57 Vol 1, fol 187, Maori Trust Office Hamilton [p 71]

189. Partition Orders3B1, 3B2 and 3B3 blocks, 4 March 1968, WM-MLC [pp doc bank]
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(a) Have a new access road formed to enablethem to retain their land or

(b) Accept payment of the estimated cost of forming the road, and undertakethe
congtruction of the road themselves. -

Asthe agentswere exploring the southern Poike saverances, they discovered the old accessroad
originally built to provideaccessto thequarry on 6B1 block (seefig 4). Theold privateroad was
constructedat right anglesto the motonvay, aong the border of 6B2A block. Theold road had
beentheonly accessto the saverances. Thevauer redised that the road dischargedillegaly onto
the motonvay, and that accessto the severances would have to bereplaced.’

The severed blocks south of Poike Road were still without legal accessfiveyearslater. On 1l
April 1974,the Digtrict Commissioner of Works suggested two possibleaternativesto settlethe
guestion of accessto the severed blocks. Cooney, Leesand Morgan, legal counsdl acting on
behalf of the Maori Trustee, were advised of the two options:

The Maori ownersto be responsible for dedicating the land comprising
the aforesaid road without payment of compensation, alternatively the
Ministry of Works and Development to take the land for road without
liability to pay compensation.’*!

(4) Lossof subdivisional potential and limited licence

The essenceof the proposalsremained unchanged. TheMinistry's opinionwasthat aroad would
bebuilt. Either way, the Ministry would not be required to pay compensation, and the question
of lost accesswould be solved. An earlier attempt by the Minigiry to devolvereponsihility to the

ownersisevident in aproposa that if 'the land use were changed by the ownersfrom rural to

190. C.F. BennettLtd, Registered Vauer to Cooney, Leesand Morgan, 8 September 1969, 14/57 Vol 1, fol 187, Maori
Trust Office Hamilton, [pp 69-71]; see TaurangaMB 11, 18 September 1923, fol 183 [pp 127-1291

191. Ministry of Worksto Cooney, Leesand Morgan, 1 April 1974, 14/57 Vol 2, fol 282, Maori Trust Office Hamilton
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. industrial, commercia or resdentia, when [sic] the ownerswould providealternativeaccessat
their own cost.’!”? Here was a red disincentiveto land development in any of the affected
blocks. Theother Ministerial option had beento providealicencefor limited accessto the state
highway, until it was developed to motorway standards, when the National Roads Board would
provide alternative access to Poike Road. Thelicence proposa was conditiona upon theland
remaining rurd. |f subdivision occurred, or the land was rezoned from rura to some other
zoning, then the licence would be revoked, and the ownerswould be repsonsiblefor building
their own road. Counse was especidly suspiciousof another Ministeria proposal in 1972, that
accesswould be provided by the Maori roadline (presumably theright of way builtin 1923 - see
fig 4), without prejudicing the Maori owners ability to subdividetheir land.

It s;emsto usthat subdivison isextremely likely in thisareain the next
10yearsor so and that weshould not deprivetheland of itssubdivisiona
potential. We have written to the District Land Registrar to ask him
whether he would give Titles to sections in a subdivision on a Maori
roadline as Mr Redman reported that he said he would. We do not
believethat thisis correct.'®

Counsd responded to the proposals, by asserting that the Ministry had an obligation to replace

-

the lost accessto the severances:

when this matter is carefully considered there appearsto be no reason
why any changein use consequent upon a change in zoning should have
anything whatever to do with the responsibility of the Crown the[sic]
land with accessto legd road frontage. Sincethe Crown hastaken the
existing legdl access, it seems perfectly clear that the Crown must replace

192.  Cooney, Leesand Morgan to District Commissioner of Works, 2 March 1972, 14/57 Vd |, fol 208, Maori Trust
Office Hamilton[p 1311

193. Cooney, Leesand Morgan to Maori Trustee, 8 May 1972, 14/57 Vadl |, fol 213, Maori Trust OfficeHamilton
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it. Merdy to provide limited access by license[dc] is dearly nat a
Subdtitute for whet has been taken away. '™

(5) Accesslicencesand State Highway 29

Accesswes ultimately granted to some of the severed Poike blocks as part of the compensation
settlement in the later 1970s. The right of way serving Poike 6B block, and the access from
WaimapuMarae(still visibletoday) onto Poike Road, both predating the motonvay acquisitions,
were discontinued when the National Roads Board constructed the access road to Waimapu
Marae,

The claimant believesthat the old right of way providing access from Waimapu Marae onto
Poike Roed., (now closed because of the highway) would provide bgettq accessfrom the marae
to the highway than Waimapu Pa Road. The provision of access onto tﬁé highway, now an
extremely dangerous road, may serveonly to increasethe danger for motorists. Theclamant,
however, may bejusitifedin thinking that the marae has been short changed. Two businesses
immediately outside the old Poike boundary - Design Mobel and Bayshore Leisure Park - enjoy
the benefits of access onto the highway. The latter is a commerciad business, attracting
significant trafficinflows. The claimant believesthat the old access from the marae onto the
highway would be safer, and provide more visibility than the troubled intersection disecting
Poike Road, whichis partly obscured by arise. _

(6) Accessroad and injuriousaffection claim: Poike 6B2A, 6B2B and 6A3

The severanceof 6B2A, 6B2B, and 6A3 blocks from road frontage caused complicationsand
delaysto the settlement of compensation for the motonvay acquisitions. The broader issue of
compensationfor the motorway takings had been referredto the Minister of Works, the Hon P.
B. Allen, in 1972. Allenwrote:

194. Cooney, Leesand Morganto District Commissioner of Works, 2 March 1972, 14/57 Vol 1, fol 207, Maori Trust
Office Hamilton [p 132]
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A mgor difficulty in findisng these daims arises from the ned to
provide permanent dternative access to these lands if the raw highway
isgiventhedausof motonvay. At present acoessis avalablefrom the
new road, but agreament cannat ke reeched until a dedson is mede
concerning the motonvay proposals.!*

In November 1972, counsdl informed the Maori Trusteethat the Ministry of Works had further
delayed a meeting to discuss compensation, whilethe Ministry asked the National Roads Board
.. to provide an accessroad to.Paike 6A3, 6B2A and 6B2B blocks. The valuation-of lande m -
was not at issue:

The figures for compensation for the land teke are fairly dbse, béing
only $1,000.00 gpat. Bu our daim for injurious afection due to
Sseverances amounts to $54,000.00 and this hes darmed the Ministry. %6

In December 1972, the Ministry advised counsel that the National Roads Board had agreed to
provide accessto Poikeblocks'by meansof anew road from a position just past theintersection
in Poike Road which will give adoublefrontage on to the Blocks." The Ministry had advised
counsel (on 30 November 1972) to withdraw their claim for injurious affection, stating ta the
Maori Trusteethat it ‘appears to usthat provision of a new road would indeed cancel the claim
to injurious affection.’'*’

The offer to providethe access road was al so subject to negotiation. The Ministry's offer was

initially conditional on the owners dedicating and fencing the land free of charge. The Maori

195. Percy B. Allen Minister of Worksto Ministerof Maori Affairs, 13 November 1972, MA 1 W2490 38/2 Pt 6, NA
Wellington [pp 134-1351

196. Cooney, Lees& Morganto Maori Trustee, 1 November 1972, 14/57 Vd 1, fol 232, Maori Trust Office Hamilton
[p 78]

197. Cooney, Lees& Morganto Maori Trustee, 19 December 1972, 14/57 Vd 1, fol 243, Maori Trust OfficeHamilton
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Trustee raised the possibility that Poike 6B2B block be given more frontage. The Ministry
replied that the new access road was a reasonableequivaent for 6B2B sincethe existing track
isonly a paper road running through an overgrown swamp.’'*® The Ministry agreedto concede
a certain amount of fencing, survey charges, and aroad built to City Council standardsat an
estimated cost of $27,000. By September 1973, counsdl advised the Maori Trusteeof aturning
point in the negotiations.

We understand that there has been some discussion between.the Court
and the District Commissioner of Works asto thelegality of the Poeke
Road or roadline, and that the Ministry is now prepared to accept that it
isinfact an exigtingroad. If thisisthecase, it would greatly increasethe
compensation payable to the owners.'*

Poike Road isdescribed as 'unformed’ and 'partly metalled' on the surveyor's plansused in the
late 1960s.2° Surveyor's plans prepared after the court's advicein 1973 describe Poike Road as
a'Public Road Crown Grant.’?! If the Ministry had not accepted the legality of Poike Road
before 1973, then the advance payments made in 1968-69 were made on the premise that no
severance wasmadeto 6B2A, 6B2B, 6A3 or 3B3 blocksat al. It hasaready been shown that
the Ministry's advances were calculated on the value of the land taken, and not the blocks
severed from lega accessonto Poike Road. If the Ministry had proved that Poike Road was in
fact not a proper legd road, and that the affected blocks had not been severed from legal access,
then the ownerswould have found themsealves having to providetheir own road.

198. Cooney, Leesand Morgan to Assistant District Officer, Maori Affairs Department, Hamilton, 9 July 1973, 14/57
Vol 2, fol 265, Maori Trust OfficeHamilton

199. Cooney, Leesand Morgan to Assistant District Officer, Maori Affairs Department, 20 September 1973, 14/57 Vol
2, fol 267, Maori Trust Office Hamilton

200. S.O. 43857 [p 63b]

201. SO. 47906 [p 64]
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(7) Acquisition: Road acrosspart Poike6B2A, 6A3,.3B3, 3B1 and 3A blocks, 1976-77
The National Roads Board eventually constructed an access road across Poike 3A, 3B1, 3B3,
6A 3 and 6B2A blocks, providing accessto Waimapu Marae on 6B2B block, in 1976. (seefig 9)
The Ministry regarded the provision of thisroad as settlingthe Maori Trustee's additional claim
for injuriousaffection caused by the severances, quoted earlier at $54,000. (see5.5.1, p 89)

On 14 September 1976, a proclamation wasissued taking land fiom three Poike blocksfor aroad
to be vested in 'the Chairman, Councillors, and Inhabitants of the County of Taurangay , taking
effect fiom 30 September 1976. Thiswas acompulsory acquisition, and no 'agreement’ under
section 32 of thePublicWorks Act 1928 was entered into. It effectively solved the question of
the loss of legal frontage onto Poike Road for Poike 6B2B, 6B2A, and 6A3 blocks. As
mentioned, the road was constructed after minimal and only indirect consultationwiththeowners
(through the Maori Trustee), before the Gazette notice was actually issued, Six months after
Judge Cull had questionedthe legdity of theroad, on 14 September 1976, the Ministry finally
Issued a proclamation taking 1.6182 hectaresfiom Poike 3B3, 6A3 and 6B2A blocks under the
Public Works Act 1928, for aroad across3B3, 6A3 and 6B2A blocks.2*

Block | Status Areataken Conversion
(1976) (acresroods
per ches)
3B3 Maori Land | 8383nv 2a0r 11.4p
6A3 Maori Land | 4943m? laOr 35.4p
6B2A | Maori Land | 2856m? 0a2r32.9p

On 8 September 1977, under section 32 of the Public Works Act 1928, land was taken from
Poike 3B1 and 3A blocks, by "a sufficient agreement to that effect having been entered into', to

202. New Zealand Gazette, 10312219, 1976

87



.complete the access road to the severences.?® Neither block had beensevered from lega

/*? frontageby the motorway acquisitions.
Block Status AreaTaken | Converson | No.Owners
(1977) (acresroods
perches)

Part 3A | European (1969) 4723m? laQ 26.7p (1) Truby
Hollister Jones-

Part 3B1 | European (1970) 44m? 0aOr01.7p (2 H& P Wi
Keepa

(8) Compensation for Poike3A and 3B1 blocks
On 4 September 1974, acompensation certificatewasissued for $100 to be paid to Hekiheki Wi
> Keepaand Parerohi Wi Kegpa, for approximately 39 square metrestaken from Poike 3B 1 block
for the accessroad. Theland takenwas not gazetted until 1977.2* Almost threeyearslater, on
1 July 1977, acompensationcertificatewasissued for $4,050 to be paid to Truby Hollister Jones.
The sum was the result of an agreement reached between the Ministry and Jones, for the 4723
sguare metresof Poike 3A block.2% Theequity of the compensationisdifficult to assesswithout
the relevant valuations. A dollar per metre comparison shows a potential discrepancy. Jones
received proportionately morethan H & P Wi Keepa

Block | Compensation | AreaTaken (m?) | @$0.39 per squaremetre
3A $4,050 4723 $1841.97

203. New Zealand Gazette, 10512697, 1977
204. CT 11A/402 Poike 3B1 block [pp 138-1391; H.009057 Compensation Certificate, LINZ Hamilton

205. CT 10A/385 Poike 3A block [pp 136-1371; H.137151 Compensation Certificate, LINZ Hamilton

88



3Bl - | $100 44(39 used) . $100

The Ministry's justificationfor taking additiona land from Poike 3B3 block was challenged by
Gordon Ranui, an owner and trusteefor 3B3 block, inJune 1983. On 7 April 1983, the District
Commissioner of Worksadvised counsdl for the ownersof 383 block that the road was formed

with theexpress purposeof providing road frontageto four Maori blocks
which would otherwise have been effectively land locked by the
congtructionof the motonvay. Naturally asthis newly constructed road
resulted in considerable betterment to the blocks no compensation was
pad for the land required.?®

On 1 June, Gordon Ranui expressed his disappointmentto the Maori Trustee regarding the non-
payment of compensationfor the road, or the motonvay. Ranui protested that:

Mr Ensor for district commissioner of works stated the road constructed
from Poike Road to the Waimapu marae provides road frontage to four
Maori Blks. | disagreein part. ... we have dways had road frontage-
onto Poike road, therefore our land has been taken to facilitate three
maori Blks. Unless we are compensated in full for the above Blk As
haveMr Wikeepa $100 for 3 perches Mr Hallister Jones over $4,000 we
shall pursuethe matter further.’?

Theprovisionof accessto road frontage for 6B2A, 6B2B, and 6A3 intruded across3A, 3B1, and

206. District Commissioner of Works to Maltby Hare & Willoughby, 7 April 1983, fol 627 [attached], Maori Trust
Office Hamilton[p 142]

207. G Ranui to Maori Trustee, 1 June 1983, 14/57 Vol 3, fol 627, Maori Trust Office Hamilton [pp 140-1411
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3B3 blocks, all of which had always enjoyed access to Poike Road..(see fig 4) As discussed
earlier, the Tauranga City Council needed to make legal provision for the original 10 inch water
pipe, and the new 26 inch main, both of which lay across the severed blocks. The council’s need
to tidy-up the water pipe‘situation, in what amounted to a very messy public work, also explains
in part why 3A and 3B1 blocks had land taken for the access road, when these blocks had always
enjoyed access to Poike Road. On the other hand, the council would never have allowed
domestic access onto a state highway. In this respect, the council was restricted by a lack of
alternatives. - The construction of Waimapu Pa Road across these Maori blocks was the only

practical result for the council.

5.5.2 Compensation claim: 6A2 block (Poike 8), 1975

After 1982, the only outstanding compensation, north of Poike Road, was for the severance of

the large land-locked area of 6A2 block, known as “G” on the surveyors’ plan S.0. 47906, (see
fig 8). The Ministry’s 1981 payment of $4,000 for injurious affection was the final payment of
compensation related to the taking (by proclamation in 1967) from Poike 6A2 block. Two claims
remained in which the Maori Trustee assumed -respbnsibility regarding land taken -(by
proclamation) in 1975. Firstly, the claim of compensation for motorway widening to Poike 4B,
1C, 1A, 6A2, and 6A(1,2,3)C2 blocks, north of Poike Road was still outstanding. Of these
blocks, the Maori Trustee maintained its statutory obligation to represent the owners of 6A2
block. Trustees for the owners were appointed by the Maori Land Court for the other blocks.
Secondly, a claim for injurious affection due to the 1975 take was also possible. because of an
allowance made by the Ministry on 21 January 1980. (see 5.4.13) Poike 6A2 block was
effectively land-locked. Access was not possible through 1A block to the north, which was taken
by the Crown for ‘better utilisation’ in 1981, and spilled onto the state highway. Neither was
access possible through 6A(1,2,3)C1 and 6A(1,2,3)A blocks to the south, which were in private

European ownership.

(1) Valuation
The Maori Trustee employed the services of public valuers S. Morris Jones, Tierney & Green,
for the purposes of negotiating compensation for the additional take. The Maori Trustee had

asked the valuers to provide two valuations for the additional take: at the date the land was taken
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(1975), and at 'the presentday’. TheMaori Trustee's records providean ambiguoustestimony

to what the 'present day' actualy meant. The trustee was not happy with the vauers

interpretation of the '‘present day’, eventhough it wasdated at 28 June 1978.2® Thetrustee's

response wasto favour the Ministry's offer:

It gppears dovioustha MOW & D have dffered comp. on "' present day™
vans rathe then date of take valns. but eventhen, thar offersare better
than our Var's recommendaions, which iSunusual 2%

During negotiationsfor theclaim of injuriousaffectionfor the 1967 take, the Ministry made an

offer of compensationfor land taken from 6A2 block for motorway widening. Poike 6A2 block

was renamed as Poike 8 block in the Maori Land Court on 24 August 1977, as a result of the
partition of a relatively small section of 6A2 block to the west of‘ the state hi ghway (but
unaffected by the takings).2!° The Maori Trusteewroteto the advisory trusteesin April 1981,
forwarding the Ministry's offer of $24,250 (plusinterst) for thewidening stripsto Poike 8. The
western strip ('C" onfig 8) was assessed at $14,250, and the eastern strip (“F” on fig 8) was
assessed at $10,000.2!! Tiemey's val uationscompared favourably with the Ministry's offer, and

aretabled below.?1?
Poike 8 (6A2) Tierney Valuation | Tierney Valuation | MoWD offer
11 December 1975 | 28 June1978
208. Poike8 Summary Shest, 24 April 1981, 12-336 Vol 1, fol 200, Maori Trust Office Hamilton [p 143]
209. Ibid
210. Partition Orders Poike 7 and Poike 8 blocks, 24 August 1977, WM-MLC

211

212.

Divisional Officer Title Improvement, Maori Trustee, 22 June 1979, 12-336 Vol 1, fol 159; Maori Trusteeto
Advisory Trustees, 29 April 1981, 12-336 Val 1, fol 204, Maori Trust Office Hamilton

Ibid; S. MorrisJones, Tiemey & Greento Maori Trustee, 22 April 1981, 12-336Val 1, fol 198, Maori Trust Office
Hamilton [p 145]
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)

Westernside $10,500 - $14,000 $14,250
3591m?“C”

Easternside $5,105 $10,210 $10,000
8264m*"'F"

$15,605 $24,210 $24,250

(2) Accesstothesaverance

. The Maori Trustee had advised the Ministry that it should provide accessto the severance, a

claim that the Ministry disputed. In fact, the Ministry considered that the provision of a lega
accessroad would be more expensivethan the actual valueof theland. The Ministry had also
confirmed that the land was 'only marginally utilisable, and that because they owned the
adjacent “Guiness Block”, they would be happy to acquirethe severance. Thetrustee regarded
this asthe best solution, and interpreted the valuers report to mean that the severancewas 'of
little use to the owners’.2® The western severance was zoned Residential A. A sketch plan
suggeststhat the valuers madetheir val uation based on the possibility of residential subdivision
occurring on Poike 8 to the west of the motorway. The eastern take was zoned as Rural B,
without access, and consisted of only 1.31 hectares(from atotd of 2.59 hectares) of ‘hard land'
suitablefor residential development. The remainder of 1.28 hectareswere swamp. The Maori
Trusteenoted That Vauer beasked to provide arecommendationfor the severancearea[“G™]
with aview to MOW&D taking this.”2 '

(3) Owners response

The Maori Trusteeinformed the advisory trusteeson 29 April 1981 that 'The Maori Trusteeis
inclined thereforeto accept the Ministry of Worksand Development's offer but would like you
to first consider this.”?"* Two of the advisory trustees, Ledlie Paa and Joe Macolm, objected

213.  Poike8 Summary Sheet, 24 April 1981, 12-336 Val 1, fol 199 [p 144]; Maori Trusteeto Advisory Trustees, 29
April 1981, 12-336 Vol 1, fol 203, Maori Trust OfficeHamilton

214. Poike 8 Summary Shest, 24 April 1981, 12-336 Val 1, fol 199, Maori Trust Office Hamilton [p 144]

215. Maori Trusteeto Advisory Trustees, 29 April 1981, 12-336 Vol 1, fol 204, Maori Trust OfficeHamilton
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strongly to both the Ministry’s offer, and the denid-of access, The distribution of the Ministry's

offer of compensationamong multiple ownerswas also causefor concern.

At a meeting between some of the owners, the three Advisory Trustees, and representatives from
the Department of Maori Affairsand the Ministry of Works, on 31 July 1981, the Ministry's
offer wasagain turned down. Thelatest Ministry of Worksoffer wasfor $36,000, comprising
the original offer plusinterest at 9 percent from 11 December 1975. The cost of the valuers
assessment would also be paid for by the Ministry.

The minutes of the meeting reveal some of the opposition presented by the advisory trustees.
None of the 11 owners present were recorded as having anything to say. David Barclay, an
advisory trustee and owner, said that he was not prepared to accept the Ministry's offer until the
eastern portion ("G" onfig 8) had been provided with access, off Poike Road, shrough theblocks
at the southern end of Poike8. Manu Te Pere reved ed that the two blocks south of Poike 8 had
houses on them. Barclay stated that the houses should never have been built, because they
denied the eastern severance from road frontage. Macolm believed that becausethe owner of
6A(1,2,3)C1 block wasaMinistry of Works engineer, the Ministry had the power to exchange
this property for another pieceof land. Presumably, thisexchange could facilitate the provision
of accessto the land-locked severanceof Poike8. Theminutesrecordedthat the'owners did not
appear to agree with thisand the matter was not dwelt upon.”!”

(4) Ministry of Worksrevokingof middlelinefor 6A2
The question of accessto the eastern severance caused the Ministry to revokethe taking of the

eastern widening strip. On 14 January 1982, the District Commissioner advised the Maori
Trusteethat

On conddeing the owne's fedings as to the whde compensation

216. LedlieParr to Maori Trustee, [nd] 12-336 Val 1, fols 213-214, Maori Trust OfficeHamilton

217. Minutes of meeting of owners in Poike 8 held on 31 July 1981, 12-336 Vol 1, fol 230, Maori Trust Office
Hamilton[p 149]
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question, | have now revoked the middieline proclamationas it affects .
the severed area of the block and have therefore revoked the
proclamationfor area F, 8264, as defined on S.0 47906. Therefore,
thismeansonly areaC needsto be settled and thecompensationthat | am
prepared to recommend for thisareaisasfollows: [$22,194].21®

Thesum of $22,194 related only to thevalue of area"'C" at December 1975, and interest. The

Maori Trustee perceived the Ministry's revoking of the middle lineasan attempt to renegeon

« its responsibility-to compensate for injuriousaffection relatingto the 1975 take.?'2 By reveking

the middlelinefor area"F", the Ministry was avoiding the need to providelegal accesstothe
severed area (see fig 8). The Ministry's preferred option of acquiring the land through the
compensation processwas|ookingincreasingly expensve. TheMinistry was not prepared to pay
for an expensive access road to the severance, suggesting instead that the 'owners accrue the
costs.? Becausethe Ministry had been responsiblefor the severance, it should havefélt at | east
morally obligedto build an accessroad. Thisis precisaly the reason that the access road to the
south of Poike Road was constructed. The fact that the severance north of Poike Road was not
inhabited does not alter the fact that the ownersof Poike 8 block wanted accessto their land.

TheMaori Trusteelater questionedthe Ministry's revoking of the middleline proclamation. An
excerpt from the Maori Trustee's summary providesthe background. In aletter dated 25 March
1982 the Ministry had stated: )

"this Ministry is not prepared to pay the cost either partly or wholly to
provideaccessto this severance aswhen theearlier take was negotiated,
injurious affection was pad for the removal of accessfor this area™

However when the Maori Trustee accepted the injurious affection

218. District Commissioner of Worksto Maori Trustee, 14 January 1982, 12-336 Vol 1, fol 241, Maori Trust Office,
Hamilton

219.  Summary of Compensation Claim: Poike 8,2 October 1984, 12-336 Vd 1, fol 317, Maori Trust Office Hamilton

220. Ministry of Worksto Maori Trustee, 31 July 1981, 12-336 Vol 1, fol 247, Maori Trust OfficeHamilton
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payment of $4,000 for the earlier take therea so existed the Ministry of
Works & Development's statement in their | etter dated 21 January 1980
"Therewill of coursebesomeinjuriousaffectionresulting from the later
take and this will likewise be compensatable.” It isquestionableif the
Maori Trustee would have settled the earlier clam if he could have
foreseen Ministry of Works & Devel opment revoking the proclamation
and reneging on their earlier settlement.?!

(5) Rates -

In early 1982 the advisory trustees became concerned about the rates accruing against the
unoccupied severance. In August $6,000 worth of rateswere outstanding.??? The City Council
justified the rating because of ‘the phantom crop planter’, suggesting that the cultivationof the
severance (presumably by its Maori owners) was ratesble.  The*countil also suggested
investigating the subdivisional potentia of sections'off theexcdlent Windemere Drivefrontage’
to lighten the burden of rates on the property.?® The owners, however, considered that the
Ministry should pay the outstanding rates because the Ministry had used and occupied theland
or alternatively prevented occupation by creating the severance. 1n 1965-66 the Ministry had
constructed an investigation bore on the eastern severance when the land was being considered
asaMinistry of Worksdepot site. The bore had been capped off after atrial pumping period,
and interest in the sitefor depot purposes had finally ceased in 1969-70, after an aternativesite
had been found.??* The advisory trustees, frustrated with the lack of progress, referred the miatter
to the Ombudsmanon 30 July 1982 to consider al avenuesof access.?> On 11 February 1982,
the Ministry revoked the 8264 square metre section (“F”) of the eastern severance of Poike 8,

221.  Summary of Compensation Claim: Poike 8, 12-336 Vol 1, fol 317, Maori Trust Office Hamilton[p 90]

222. Maori Trustee to District Commissioner of Works, 3 August 1982, 12-336 Vol 1, fol 266, Maori Trust Office,
Hamilton

223. Revenue Accountant City of Taurangato Maori Trustee, 30 March 1983, 12-336 Val 1, fol 290, Maori Trust
Office Hamilton

224. Ministry of Worksto Maori Trustee, 3 August 1982, 12-336 Vol 1, fol 268, Maori Trust OfficeHamilton

225. Maori Trustee to Revenue Accountant Tauranga City Council, 12 April 1983, 12-336 Vol 1, fol 292; Maori
Trustee to Ministry of Works, 17 May 1983, 12-336 Vol 1, fol 298, Maori Trust Office Hamilton
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taken (by proclamation)in 1975.2%

(6) Ministry of Worksoffer

After the Ministry's offer of $22,194 in January 1982, the issue of the severance further
developed. Theacquisitionof the severancebecame a point of leveragefor the Maori Trustee.
On 10 May 1983, followingdiscussionswith an owner, Manu T e Pere, the Ministry submitted
an offer of “$60,000 in full and final settlement for purchase of areasC 3591m?, F 8264m?and
G 2.5937 hd", taken by proclamationin 1975. (seefigs 7-8) On 9 August 1983 Joe Malcolm
advised the Maori Trusteethat he had been discussingland exchangein negotiationswith the
Ministry, an ideathat had aready been rgjected by some of the owners. On 6 September 1983
the Ministry sent arevised offer to Joe Malcolm, stati ng that:

4 « a

"'it appearsthat yoursalf and other owners may wish for aland exchange
arrangement rather than monetary compensation. | also understand that
you intend to contact the mgority of the ownersin order to establishtheir

views on the matter”.%’

At thistime, the Ministry was negotiating directly with Joe Malcolm, even though the Maori
Trusteewas the responsibletrustee.”® The September offer was based onthe Didtrict Valuer's
updated assessment of all three areasat $100,000. Thiswasthe current market value on the basis

of ablock with road access.?”

226. New Zealand Gazette, 121359, 1982

227. Summary of CompensationClaim: Poike 8,2 October 1984, 12-336 Vd 1, fol 316, Maori Trust Office Hamilton
[p 91]

228. Ibid

229. Ministry of Worksto Joe Malcolm (Advisory Trustee) c/o Department of Maori Affairs Rotorua, 6 September
1983, 12-336 Vol 1, fol 307a, Maori Trust Office Hamilton
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Eastern saverance” F'and | $70,000 }- -
"G" 3.4201 hectares

Western strip “C” 3531m? | $14,250
I nterest 10% compounded | $15,577
Total $99,827

Two years later, after consultation with the three advisory trustees, the Maori Trustee wroteto
... the Ministry with a proposa for thefind settlement of the negotiatian, The three major.points
of dispute between the Maori Trusteeand the Ministry were outlined:

(& Thelossof Turangawaewae;
(b) The provisionof legally formed accessto any areasnot Wen; * *
(c) The adverse affect the motorway may have had in limiting the potential of the land,

iethe noiseand accessfactor affecting residentia development prospects.

(7) Turangawaewae
When the Maori Trustee had asked the public vauersfor acurrent valuationin 1985, the valuers
had been asked to consider the loss of turangawaewaeasthe

Advisory Trusteesstrongly believethat this factor isof primeimportance
in theloss of Maori lands and should be compensated for over and above

the actual valuation of a normal taking for General land.?°

The valuers maintainedtheir inability to consider theloss of turangawaewaebecause of the lack
of legal provisoninthePublicWorksAct 1981. The resulting compromisesuggested by the
Maori Trusteewas

230. Maori Trusteeto District Commissionerof Works, 29 August 1985, 12-336 Vol 1, fol 375, Maori Trust Office,
Hamilton[p 150]
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that a sum equal to the total amount of rates owing at the date of final
settlement be added to the amount of compensationto compensatethe
Maori ownersfor theloss of Turangawaewae. In this casethe majority
of these particular owners have no other Maori land interests. 2!

The proposal put forward by the Maori Trustee and three advisory trusteeswas conditiona on
the final settlement 0f the negotiations. At this stage,-the owners do not appear to havebeen: . - . -
consulted. The Maori Trustee wroteto the Ministry on 29 August 1985 stating that

After considering the up to date valuation and the negotiations td date

and subject to reserving the right to obtain the consensus of a full

meeting of owners should the Maori Trustee and Advisory Trustees
\ consider this necessary we propose thefollowingsettlement:*2

Maori Trustee’s proposal August 1985

Western strip: area “C” (take effective from | $29,827 MoWD last offer -+
11 December 1975) interest) T "

Additional estimated compounded interest to | $6,262
date of settlement (11 December 1985)

| Eastern severances: areas “F” and “G” $117,000 (current valuations)

Rates owing (in lieu of recognising loss of $11,225.86

turangawaewae)

Maori Trustee’s commission

231. Maori Trustee to District Commissioner of Works, 29 August 1985, 12-336 Val 1, fol 374, Maori Trust Office,
Hamilton [p 1511

232.  Maori Trusteeto District Commissioner of Works, Hamilton, 29 August 1985, 12-336 Vd 1, fols 374-375, Maori
Trust OfficeHamilton[pp 150-151}
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Disbursements: Vauers, Advisory Trustees - | $2,344.30 (+ additional Axivisoty
expenses Trustee expenses)

TOTAL $166,659.16

The Ministry responsewas to offer a compromisesettilement, in linewith Ministry practice, but
without recognising the loss of turangawaewae. In my opinion, the question of rating Maori
land, zoned Rurd B, but without provisonfor accessto the severance, isadubiousaffair when
equated in any way with theloss of turangawvaewae. The Ministry added the following proviso
to its 1986 offer: ‘It must be stressed that thisisa compromisepurdy of the land valuefigures

and isin no way arecognition of aclaim for loss of Turangawaewae.’>?

3 v .

Crown Valuation | Owners Claim | Compromisefigure,
excludingMaori Trusteefee
$154,884.82 $164,345 $160,000

After prolonged negotiationsbetween the Ministry of Works, the Maori Trusteeand the advisory
trustees for 6A 2 block, a settlement of $168,000 was paid as compensation for the acquisition
of all land affected by the 1975 take from 6A2 block, both eastern and western widening stfips,
and the entire eastern severance. Thedifficultiessurrounding this settlement did not disappear
when Manu Te Pere signed the compensation agreement on 18 April 1986.2* The outstanding
ratesof $13,260.06 wereto be pad from the compensation moneys. Manu Te Peresignedthe
agreement with the understanding that 'based on my shares of 4.96956 out of the total shares
14.61875 that my share of compensation will amount to approximately $50,000.°%> The

233. Ministry of Worksto Maori Trustee, 9 April 1986, 12-336 VVal 1, fol 419, Maori Trust Office, Hamilton

234. Compensation CertificateH.395572, LINZ Hamilton

235. Manu TePereto Maori Trustee, 18 April 1986, fol 421; Land Compensation Payment V oucher 2154, 12-336 Vol
1, fol 481, [p 152] Maori Trust OfficeHamilton
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settlement would appear to be equivaent with the compensationpaid for the acquisitionof 1C2,
1C1 and 4B blocks for the school, and 1B block for the technical ingtitute. Area"'G"' was
eventually taken by prodlamation'in connectionwith amotorway’ in 1987. Areas“F” and"'G",
together constituting the eastern severance, remain undevel oped today.?*¢ Transit New Zealand
has demonstrated that it would like to develop area “F” for its original purpose. Transitis
inhibited in thisdesire, dueto the resistance of theownersof 6A(1,2,3)C2 block to transit taking

a'diver' of 70 square metresfrom thewestern edge of the block. (seefig 7, esp p 68 document
bank)

5.6 SUMMARY

The settlement processfor compensationdue to the origina motonvay acquisitions highlights
several points.

5.6.1 Acquisition

. Land wastaken compulsorily from nine Poike blocks, severing 8 of them from accessto
Poike Road. Under the middle line proclamation, a notice of intention was not required
to be served on the owners. Instead, the proclamation defining the middle line of the
motonvay should have been served on the ownersat the date of the proclamation (New

Zealand Gazette, 1959). The Maori ownerswere not consulted. They simply had no
choicein the matter.

-

5.6.2 Compensation negotiations

. The process of compensating the owners of the affected Poike blocks was entirely
Inadequate. After theMaori Trusteeinitially commenced negotiationswith the Ministry
of Worksin 1966, 17 years of negotiationswereto pass before the mgority of claims
were settled. By 1983, dl but one clam had been settled. The possibility that the

outstanding compensationfor Poike 11 block might secure asignificantly higher amount

236. BirdsEye View, Terralink (SDI), 1996 [p 9a]
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than the mgority of previous claims is contributing to the lack of progress in this
negotiation. Should the shareholders in this block receive the $100,000 that has been
suggested, this should not prejudice the current shareholdersin other affected Poike
blocksin any potential claim (or grievance) that the compensation accepted by the Maori
Trusteein either 1968-69, or 1981 wasinadequate.

The owners were shut out of the negotiation process. Until the Ministry began
negoti ating with the advisory trustees (appointed by the Maori Land Court, and holding
someinterestin theland affected) for the 1976 acquisitions, the ownershad virtually no
say in the compensation process. The Ministry of Works negotiated compensation for
the compulsory motorway acquisitionsof 1967 with counsel employed by the Maori
Trustee. If counsel advised the Maori ownerson any occasion, it is not evident in the
written record. N

Whentheownerswer e consulted about theseveranceto 6A 2 block, after the gppointment
of advisory trusteeson 16 September 1977, the Ministry denied the owners collective
preference(in 31 July 1981) for legal accessto the block.

When the advisory trusteeswere consulted by the Ministry, the compensation settlements
were consderably higher than any of the previoussettlements. The payment of $168,000
for 6A2 block in 1987, and the recommendationthat $100,000 be paid for the widening
strip from Poike 11 block today (previous appdllation 6B2B2 block), are many times
more than the sumspaid for the other affected blocks.

Consultation dso raised the issue of conflicting conceptuaisationsof land value. When
the owners of 6A2 were consulted in the early 1980s, their request that they be
compensated for the loss of turangawaewae was not recognised by the Ministry.
Although the Ministry eventually paid $11,225.86 for outstanding rates (owing to the
Tauranga City Council), which the Maori Trustee then equated with the loss of
turangawaewae, the protectionsincluded in Article 2 of the Treaty of Waitangi were not
recognised.
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Theactual date of entry (1956) was not recognised asthe™ specified date'* of entry, which
wasfixed at 1967 (the date of proclamation). Althoughrising property valuesenabled
theMaori Trusteeto negotiate a higher settlement of compensation based on-1967, rather
than 1956, two conclusionsaredrawn fi-omthe research. Firstly, the Maori ownerswere
not compensated for the period 1956-67, for injurious affection due to the motorway
acquisitions. The process in this respect was completely inadequate. Secondly, the
Minister of Works(Mr Allen) made an assurance(in August 1971) that the date of entry
would be established at 1959, and that economic advanceswoul d be forthcoming. This
was not the case. The Maori Trusteewithheldthe distributionof the advance payments
of compensation (paid to the Maori Trusteein 1968-69) for over twenty years, because
the advances were in a number of instances completely uneconomical.

AccessRoad: The Maori Trustee accepted the advances of compensationfor the four
blocks south of Poike Road asfinal, conditional on the constructionof an accessroadto
these severances. Theroad was constructed free of charge by the National Roads Board,
and vested in the Tauranga City Council. Two points are drawn from the research.
Firstly, the compulsory acquisitionsof Maori land for the motonvay were compensated
for by the acquisition of more Maori land (fi-om the affected blocks) to providethe road.
Secondly, the access road provided as compensation was vested in the Tauranga City
Council, not the owners. -
The Ministry's motorway acquisitions changed the shape of the affected Poike blocks,
leaving the Maori Trustee to negotiate one of its most complex, and prolonged
compensationclaims.

The compul sory acquisition mechanismin the Public WorksAct 1928 dlowed surveyors,
engineers and labourersto enter onto Maori land without prior consultation with the
owners. The Public Works Act 1928 empowered the Ministry of Worksto take Maori

land without the owners (especialy in the case of multiply owned Maori land, where
some of the ownerswere not currently inhabiting theland) knowing about it.

102



Maori land taken from the Waimapu Stream for motorway purposes (known as 'river
bed' acquisition) has not been compensated for. Neither hasland used for fill' tothe
north of Poike 11 block. -

The replacement Public Works Act 1981 required the taking authority to negotiate
‘agreements (section 32) with Maori ownerswhereland wasto be acquired for a public
work. Although negotiationstook place, the Maori owners often felt that they had no
choice but to accept the Ministry's offer of compensation. 1n the Poikescenario, astate
highway had been congtructed by virtueof the compulsory acquisitionmechanismin the
1.928 Act. Subsequent acquisitions by 'agreement’ only disguised the fact that the
acquisitions were compulsory in al but name. The intention of upgrading the state
highway to motonvay standards across Poike blocks continuestoday. (see p 68
document bank)

The inadequacy of Public Works |legidlation hasresulted in the loss of multiply-owned
Maori land in the Poike area, the severance of these blocks, the realignment of these
blocks, and the creation of a very dangerousintersectionat the junction of Poike Road
and State Highway 29.

6 TECHNICAL INSTITUTE: POIKE 1B, 1975

6.1 ACQUISITION

On 18 April 1975, the Minigtry of Works and Devel opment issued a proclamation, taking 8.1360
hectares (20 acres and 16.8 perches) of Poike 1B block for the purposes of atechnica institute
under section 32 of the Public Works Act 1928.%7 (seefig 10) Thetakewasto be effectivefrom
23 April 1975. Fromthetotal land area of 22 acres 17 perches owned by Te Rina Ngakaari in

1923, and subsequently vested in Tarnamutu Keno as European Land on 13 July 1970,

. New Zealand Gazette. 35/920
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approximately 0.2 percheswereleft after the 1975 acquisition.®® Inother words, the entireblock

had been acquired subsequent to an agreement between the Ministry and the sole owner,
Tamamutu Keno.

Block Areataken (1975) Partition (1923)
(acresroodsperches)
PoikelB [20aQ 16.8p 22aQ 17p

6.2 LEGALISATION:'AGREEMENTS FOR TAKING OR PURCHASE'
Section 2 of the the Public Works Act 1928 extended the definition of public work to include

buildingsand associated land required for educationd purposes.?® Section 32 empowered either
central or local government authoritiesto

enter into agreementsto take the estate and interest of any person in any
land required for public works without complying with the provisions of
section twenty-two or of subparagraph(iii) of paragraph (C) of section
twenty-three hereof, or to purchase any such estate or interest upon such
termsand conditionsas heor it thinks fit.

Subsection 2 defined the compensation requirments. 'Where an estate or interest is taken by
agreement, the compensationto be paid may beeither agreed uponor |eft to be determined under
Part III of this Act." In thiscase, section 32 enabled the Ministry to negotiate an agreement

directly with the owner, Tarnamutu Keno, to take 20 acres 16.8 perches of his land for the
technical institute.

Anarticletitled'Land ready for ingtitute’ inthe Bay of Plenty Times (25 June1974) reved sthat

238. Poike No. 1 block Partition Order, 26 February 1923, WM-MLC; CT 11D/1441 LM Z Hamilton[p 153}

239. Marr, 1994, p 116
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negotiations had been conductedin 1973 for the purchaseof Poike 1B block by the Crown. The
journalist reportedthat the Tauranga Technicd | nstitutel nvestigationand Promotion Committee
wastold last night that the owner of the proposed Poike site had agreed to sell theland to the
Ministry of Worksthough no agreement on pricehad yet been reached.”?® A Ministry of Works
compensation certificate was issued on 16 July 1974, consequent to an agreement with
Tamamutu Keno. The agreement provided for the taking of 22 acres 17 perches (0.2 perches
more than the proclamation) being part of Poike 1B block. A consideration of $92,500 was
paid.?*! Neighbouring blocks4B, 1C1 and 1C2 were aso acquired by 'agreement” under section
32 of the Public WorksAct 1928, between 1975-79. Chapter 7 considersthat the compensation
paidtotheownersof 1C1, 1C2 and 4B blocksfor the school wasin line with the compensation
paid to Tamamutu Keno for 1B block in 1975.

6.3 ACCESSROAD TO TECHNICAL INSTITUTE AND SECONDARY SCHOOL
SITES1B, 4B, 1C2 AND 1C1 BLOCKS

6.3.1 Ministry of Works Report, 1975

In April 1975, the Ministry reported on the provisionof accessto thetechnicd ingtitutegte. The
report also considered a high school being proposed for constructionon Poike 1C1 and 1C2
blocks. Originaly, whenthe purchaseof Poike 1B block wasbeing consdered for thetechnical
institute, the only access to the site was from State Highway 29. An aternative route was
contemplated, providing direct access between the Greerton end of Tauranga City and the

technical institute, by meansof anew road and bridge acrossthe Waimapu- Stream .2 .

Improvements to existing roading were also identified by the Ministry as necessary. The
devel opment of about 400 metres of ‘unformed Maori roadline’ from the junction of Poikeroad
and State Highway 29, to city street sandards, and improvementsto the intersection, were

regarded necessary for safety reasons, and to provide access to Maungatapu and Mount

240. Tauranga Technica Institute1974-82, AAQB W4073 311311517 Pt 1 Box 365, NA Wellington

241. H.002146 Compensation Certificate, LINZ, Hamilton

242. Report on 'off-site development, Resident Engineer Ministry of Works and Development to District
Commissioner of WorksHamilton, 24 April 1975, p 1, AAQB W4073 31/311517 Pt 1, NA Wellington
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Maunganui.?® The Ministry clearly perceived the road as an improvement to the Maori roadline

. ‘} (laid downin 1916) that the Maori ownersshould welcome, and contributetowards. Theofficia
attitudeidentified the most expedient way to acquirethe land. The Resident Engineer's 1975
'Report on off-site development' stated that:

Asthe adjacent property on each sideof the Maori Road Line up to the
Community College [technica institute] site is under multiple Maori
ownership, it will be rather unlikely if any contribution towards
constructing the street will come from this source, although it should be
possibleto acquiretheir shareof theland under the road without cost, as

asmall contribution.?*

3 « %

On 28 September 1978, under section 421 of the Maori Affairs Act 1953, a proclamationwas
Issued declaring 8860 square metresof Poike6A(1,2,3)E block, laid out asaroadway by a Maori
Land Court order dated 3 May 1916, to bea street vested in the Tauranga City Council. Section
421 stated that a roadway could only be declared a street ‘with arecommendation made by the
Court to the Minister of Works." Subsection 4 regarding compensation was not applicableto
section 421 of the 1953 °Act.2* Theexisting roadway passing between Poike6A(1,2,3)E2, 6A2,
1A, 1B and 1C blocks, was upgraded. The area marked out as a roadway in 1916 was not
altered, except for asection of 0.7 perchestaken from Poike6A(1,2,3)E1 block, by aMaori Land
Court order in 1959. Therewere no objectionsrecorded relating to thissmall taking.

Whether the Maori ownersof Poike 6A(1,2,3)E block considered the street an improvement to
their land is open to debate. The partition order issued in 1959 listed 31 owners of Poike

243.  |bid

244. Report on 'off-site’ development, Resident Engineer Ministry of Works and Development to District
Commissioner of WorksHamilton, 24 April 1975, AAQB W4073 311311517 Pt 1, p 2, NA Wdllington

245.  New Zealand Gazette, 86/2759, 1978
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6A(1,2,3)E2 block.?*® The Maori Land Court minutesin April 1978 record that there were -
'‘Objections to [Tauranga City Council] application primarily to the side strips. Earlier in
March, the court heard that the Maori Trusteewould not opposetheapplication, Mr Webster (not
an owner) would opposethe gpplication, and Mr Keno (acting for Poroafamily, interestsin 1A
and 1C) wasnot prepared to object or supportthe application.*” The court recordsdo not define
the objections, and the Maori Trusteeisfinally recorded as having no objectionto the roadway
becominga street. Mr Batchelor, representing the Tauranga City Council, told the Maori Land
Court that: 'Strenuous efforts have been made to serve noticeto al the owners & have been

given severa opportunitiesto maketheir viewsknown.’*#

The proclamation effectively raised the existing roadway across Poike 6A(1,2,3)E block, to City
Council standards, as well as enabling the council to extend the street to the technical institute
and school sites. The upgrading of an existing roadline did not sequirg the payment of

compensation.
Block AreaTaken | Conversion Partition Oowners
(1978) (acresroods | (1955)
perches)
6A(1,2,3)E 8860m? 2aQ 30.3p 38a3r7.3p |32

Improvementsto the Poike Road intersectionwith State Highway 29 (lighting and acentral right
hand turning bay) were planned to have been completed by the time the technica institute
opened. Similar improvementswerea so anticipated for 'the oppositeleg of Oropi Road where
the Crown has recently purchased land sufficientfor a 200-240 section housing devel opment.

The construction of the technical institute had raised road safety as a mgor concern for the

246. PartitionOrder Poike 6A(1,2,3)E2, WM-MLC; TaurangaMB 22, 25 August 1959, fols 132-4[pp 162-1641; ML
18328 Terralink Hamilton {p 161}

247. TaurangaMB 39, 3 March 1978, fol 274 [p 156}; OT 96, 12 April 1978, fols364-365 [pp 154-155]

248. TaurangaMB 39, 3March 1978, fols274-275 [pp 156-1571
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Resident Engineer. Theincreasein traffic coming from the motorway to the technical institute,
necessitated roadingimprovementsto ensuregreater safety. The 8860 square metresof roadline
acquired from Poike 6A (1,2,3) E block for the street enabled the Council to satisfy itsroading
requirements. The Resident Engineer commented in hisreport that:

At present thisintersectionis comparatively blind from both directions
along the state highway, with vighbility limited to both horizontal and
vertical alignment. This intersection is significantly worse than the
adjacent Oropi Road intersection before mgor improvements were
demanded by the public, followingsevera serious and numerous less
serious accidents. Both the City Engineer and | are certain that a much
louder and jusitifed out cry will result if the college is opened with
students . . . having to traverse a blind and therefore dangerous
intersection on the open highway where high speeds are common.?*

Land wasalso acquired in the Parish of Te Papafor the technica institute. Situated immedi aely
to thewest of Wairnapu Stream, Lot 1 (being part Allotments 36, 36A, 37 and Allotment 206,
3.5800 hectares) and Lot 2 (being part Allotment 36, 1.0300 hectares) were taken by agreement
under section 20 of the Public Works Act 1981.%° These subsequent acquisitions, lying outside
the Poike area, have not been researched for thisreport. -

7/ TAURANGA NO 4 SECONDARY SCHOOL: 1C1, 1C2
AND 4B BLOCKS, 1979

7.1 BACKGROUND

249. Report on 'off-site’ development, Resident Engineer Ministry of Works and Development to District
Commissioner of Works Hamilton 24 April 1975, AAQB W4073 311311517 Pt 1, p 2, NA Wellington

250. New Zealand Gazette, 10716761, 1989
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The Poike Road site was selectedfor the. Tauranga No 4 Secondary School in late 1967 for aco--
educationa school with an opening roll of 200. The Ministry of Works completed asitesurvey
in September 1968, but deferred constructionuntil cost assessmentshad been prepared. By the
early 1970s, the Education Department concluded that the site was the optimum locationfor a
proposed secondary school. The Poikesitewould beidedly Stuated to servethe city's plansfor
resdential development to theeast of Tauranga. Residentia growthto thewest of Taurangahad
been rapid and unbaanced comparedtothe east. A department report identifiedthat the pace of
residential development to thewest would threatenthe valuable agricultural 1and and resources
inthisarea. The Poikesite was seen to be'sparsely populated, but in relatively proximity to
Greerton and county areasto the south, and the new eastern suburbs. In September 1974, the
department recognised that it faced two potential problemsrelating to the Poike site:

£y v @

The major problem with site | as outlined by the college board of
governors is that this is the Technica Indtitute site, and under no
circumstances will they consider this sitefor a secondary school, also
there may be oppositionfrom the maori owner who is sellingthe land,

the rest of theland in the area which totalsover 70 acresis joint maori

owned.?!

During the 1970s the department pursued the Poike school site despite competition with the
technical institute acrosstheroad on Poike 1B block. A further potential problem existed inthe
owners opposing the proposal, or the potentia non-availability of land in a multiply-owned

Maori block. Neither possibilitiesdeterred the department from pursuing the Poike Road site.

The department's plan had earlier drawn someinternal criticismwithin the Ministry of Works.
The District Purchase Officer, who was authorised to take lands for educational purposes, had
commented on the department's proposal in December 1973. The purchase officer was opposed
to the construction of aschool within the County, commenting that it 'seems to me that the Ed.

251. Town and Country Planning Report: TaurangaNo 4 Secondary School, 18 September 1974, pp 13-15,39127610
Pt 1 TaurangaSecondary School Legalisation, Terralink Hamilton
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Dept. givelittle heed to good town planning - al they can seeisthe need for aschool inacertain

area and give little or no thought to the consequencesof their actions.’?? The Bay d Plenty
Ti nes also criticised the proposal becauseof the dangersassociated with childrentravellingto
the new school by bus on the state highway .25

7.2 ACQUISITION, 1974-79

7.2.1 Thepurchaseof Poike1C1, 1C2 and 4B blocks

On 24 August 1978, the Department of Education requested the Ministry of Worksto initiate
action for the purchase of Poike 1C2, inaddition to ‘the 12 acresalready held.' Theshortening
of an existing leaseto Thomas Keno for Poike 1C2 was raised as a desirable outcome of these
negotiations.”>* The ‘12 acres dready held' referred to Poike 4B block acquired from D.W.
Wright in 1975. The District Commissioner of Works hed summarised the situation to the
departmentearlier in October 1974 IR

Mr Wright's land will only provide approximately 15 acres of the
requirementfor the school, thereforel have writtento the solicitor who
acts for the Maori owners of the agjoining blocks 1C2. | am already
dedling with this solicitor in connection with compensation for the land
taken from this block for motorway. Heisalso the samesolicitor who
acted for Mr Keno in theacquisitionof thetechnicd ingtitutesite. | have
been informed that Mr Keno is presenting himsalf to the land agent asthe -
major share-holder and representative of the owners of 1C2 block,
however, my search of thetitledoes not indicate Mr Keno has any shares
in theland whatever, however, from my experience in dealing with Mr
Keno and his solicitor on the technical ingtitutesiteit is not anticipated
that we will acquireany part of this land very easly. Thismemorandum
isonly intended as an indicationto you that the acquisitionof this school

252. District Purchase Officer notation on Director-Genera of Education to Commissioner of Works, Wellington, 6
December 1973, forwarded to District Commissioner of Works Hamilton, 39127610 Pt 1 Tauranga Secondary
School Legdisation

253. 'Chairman advocatesschool pressure, Bay d Plenty Times, 10 April 1978, p 1 [pp 168-1691

254. 24 August 1978,391276 Pt 1
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gte could result in agonmy passage.?

TheMinistry clearly anticipated that the acquisitionwould be met with resistance,-andthat the
Public Works Act would need to be invoked to ensure that the school could be built. The
Ministry correctly recognised that Tamamutu Keno was not an owner, but failed to identify that
Keno had beenappointed as oneof two trusteesunder section438 of the Maori Affairs Act 1953.

In December 1974, Ministry officialswere awarethat Poike 1C block was being advertised for
salethroughthe City Estate Agency. Initialy, the Minisiry was prepared to recommend that the
Crown purchase 1C block at theaski ng rateof $5,000 per acre. Thisinitia recommendationalso
revealed the Ministry's reluctanceto purchase the land severed by the motonvay. It includeda

flat offer to-purchase theland zoned rura, and lying to the east of the motorway, but at a much
lower rate.?%

Area Rate Amount

(acres roods perches)

Owners asking price | 12a 3r 24p ¢ $5,000 per acre | $64,500
Ministry of Works 10a Or Op Residential | $5,000 per acre $50,000
recommendation land west of the N
motorway
Ministry of Works 3a3r 23.6p Rural land $2,100
recommendation severed by the
motonvay
TOTAL Ministry $52,100

recommendation

255. District Commissionerof Worksto Regional Superintendent Education, 31 October 1974,3912761310Val 1

256. District Commissioner Worksto Wilkie (spokesman for the owners), 6 December 1974, 39/276/3/0 Vol 1
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Therecommendation reflects the inadequacy of land title records held by both the ownersand
the Ministry. Firstly, Poike 1C block had been divided into Poike 1C1 and 1C2 blocksby a
Maori Land Court partition order of 3 July 1957. Poike 1C block no longer existedasalega

entity. Secondly, noneof thefour partiesinvolved shared acommon knowledgeof the total area
involved. A VauationDepartment assessmentfor Poike1C1 and 1C2 blocksin December 1974,

valued the land at $57,000, based on a lower acreage than the Ministry's, but at a higher
valuation.?” |nthefinal assessment, theownersmay havewished to maintain someof their land.

The difference between the owners offer and the partition order was approximately 1 acre 1
rood.

Block | Areafor sale, 1974 MoW records, | Valuation Dept MLC partition

(acresroods perches) | 1974 records order, 1957

1C2 12a 3r 24p 13a3r 23.6p 12a3r 23.6p (1974) “['14a QO 34p
11a3r 23.6p (1975)

7.2.2 Severances- Crown lands

Lastly, the Ministry's recommendationfor purchaseat $52,100 in December 1974 reflected a
disparity in purchasing price, when compared with the $105,000 agreement being negotiated for
asimilar areaof Europeanland owned by D.W. Wrightin neighbouring 4B block. The disparity
was probably based on thelarger severanceto 1C2 block caused by themotonvay: Without legal
access, the severance was considered lesseconomically viable. The severanceto Poike 4B block
(558 sguare metres) was significantly smaller than that for 1C2 block (3 acres 3 roods 35.4
perches). The absence of legal frontage to the motonvay for the severed blocks made the
severances a 'doubtful quantity' inthe eyesof the Vauation Department. The valuation was,
however, made:

257. District Commissioner of Worksto Wilkie (spokesmanfor the owners), 6 December 1974; Vauation Department
assessment, 12 December 1974,.39/276/3/0 Vol 1 Tauranga No 4, Secondary School DW Wright & Maoris Poeke
1C
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in line with the purchase price recently paid for the Technical Ingitute
site opposte(1B block) which issurrounded by smilar circumstances
and also with the recent valuation of the adjoining land owned by
Wright. >

In summary, the owners of Poike 1C2 block who wished to sdll their [and, might have felt
prejudiced by the severance of amost 4 acres of their land by the Ministry of Works for the
motorway. TheMaori Trusteedid not negotiate a separate settlement of compensationfor the
severanceas part of the 1968-69 advances; or ihe 1981 fina payments-for themotorway. The
Crown's acquisition of 1C1 and 1C2 blocksfor the school sitein 1979 included the severances
to both blocks. As discussed previoudy (see 5.4.12) the fina payment of compensation
(motonvay) for 1C block was significantly lower than thefina paymentsfor the other affected
blocks. Ministry officialsmight have reasoned that the purchase of the severanc&for theschool

recompensed the ownersfor the motorway severances. Thetwo separate acquisitionsshould not
beconfused. Theinitial land taken wasfor the motonvay (by proclamation) in 1967 and 1975.

The subsequent takings considered here were for the severances caused by the motorway
acquisitions. TheMinistry's fina payment of compensation (motonvay) for 1C block diverged
from the genera pattern of negotiating compromisesettlements. The school site acquisition may
explainwhy the Ministry's compromisefigurefor the motonvay was so much lower thanfor the
other blocks affected.

When the Ministry revised its recommended Crown purchase pricefor 1C1 and 1C2 blocksat
$57,000, it added to the confusion by incorrectly noting the Vauation Department area at 12
acres0 roods 23.6 perches, 1 acrelessthan the Department had actually recorded. Therevised
amount was based on $6,000 per acre, and $2,000 grossfor the severance as a whole.?*

In early 1975, the Ministry claimed to solicitorsacting on behalf of the ownersthat it had not

258. Valuation Department assessments, 26 November 1974, 12 December 1974, 3912761310 Vol 1 Tauranga No 4
Secondary School Site DW Wright & MaorisPoeke 1C

259. Digrict Commissioner of Worksto Cooney, Leesand Morgan, 29 January 1975,3912761310Vol 1 Tauranga No
4 Secondary School DW Wright & MaorisPoeke 1C
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been contemplating a purchase at all. Counsdl for the owners who wished to sell (vendors)

advised the Ministry of the most expedient meansof closing the transaction:

If you wish theland to be sold by agreement, wewill haveto arrangefor
successionsto be completed and havea meetingof ownerscalled. If it
would be satisfactory to [sic] the Ministry of Worksto taketheland by
proclamation, we could arrangefor consentsto be signed by the various
ownersand successorswithout the many detail sassociated with the other

method.2®

The Ministry's response to the question of land acquisition was contained in a letter to the
solicitorson 3 February. TheDistrict Commissioner advised the solicitors that: 'On the question
of acquisition wealways prefer to operate under section 32 of the Public WorksAct andinthis
case there is no question at this stage of doing other than just that.' The letter requested
confirmation that Cooney, Leesand Morgan had the necessary authority to negotiate on behal f

of the owners, to cometo a'purchase price’ and an agreement for thetaking of the land. ¢!

Ministry correspondence has aready reveded that an offer was made directly to Don Wilkie
(spokesman for the owners) on 6 December 1974 for $52,100 for the residentia land bordering
Poike Road, and the rural severance of Poike 1C block. If theMinistry position had always been
toinvokethe 1928 Act, then it should have been discussing compensation, not purchaseprices.

A subsequent Ministry offer on 5 March 1975, supercedingthe earlier offer to Wilkie, showsthat
the Ministry was willing to recommend that the Crown acquirethe land at $59,100. Although
theoffer for theresidentia land was cal culated generoudy at $3,000 abovetheratequoted, it was
still significantly less than the payment for Wright's land on 4B block.

260. Cooney, Leesand Morgan to District Commissionerof Works, 17 February 1975, 3912761310 Vol 1 Tauranga
No 4 Secondary School DW Wright & Maoris Poeke 1C

261. District Commissioner of Worksto Cooney, Leesand Morgan, 3 March 1975, 39/276/3/0 Vol 1 TaurangaNo 4
Secondary School DW Wright & Maoris Poeke 1C
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Block Area Offer
(acresroods
per ches)
1C1 resdential QalrQ )As1C2residential
1C2 residentia 9a O 23.6p )$57,000 at $6,000 per arce
1C2 rural 3a3rOp $2,100 a Valuation Dept
assessment
TOTAL 13aQ23.6p | $59,100

7.2.3 Consultation

Although Mrs Makarita Macolm's |etter of protest (see 7.2.5) would be preésénted (by the other
ownersas much asthe Ministry) asthe only oppositionto the Crown acquisition, it appearsthat
attemptsto contact al of the ownerswere not exhaustive. Further consultation may well have
revealed that other shareholders were not in fact prepared to sell their interestsat all.

7.2.4 Legalisation

Under section 309 of the Maori Affairs Act 1953, the presence of only three shareholdersin a
multiply-owned Maori block was required to alienatethe block. 1n the case of 1C2 block, no
meeting is recorded as having taken place. The solicitorscertainly emphasised the issuing of
consentssigned by the ownersinstead of holdingameeting. Section 311 of the 1953 Act defined
the voting power of shareholderspresent at such a meeting. Shareholderscould votein person
or by proxy. If thosein favour of a resolution owned a larger aggregate share of the land
affected, than the owners opposed to the sale, the salewould proceed. The consentsreceived by
the solicitorsand forwarded to the Ministry, amounted to under half the shareslisted. Thereis

no evidencethat any of the remaining shareholders opposedthevote, nor any sign that they were
consulted at all.

In April 1975, consentsfrom ownersholding 6.19821 of the 14.21250 sharesin 1C2 block were
sent to Mr Morgan of Cooney, Lees and Morgan, authorising him to negotiate on their behalf.
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Kapua Hamilton (Hamutana, aka Kapua Poroa), Te Kehu Keno, Mrs Keita Wilkie (nee
Crampton), Mrs Miro Wilkie (Jonathan), Te Mutu Whareakau L affley, Tiro Molly Laffley (Mrs
Rakoczy), and Mrs Hariata Pirinui (Crampton) are recorded as having consented to the

arrangement.?s?

Thefollowing nameswerea so listed on the scheduleof owners(9 February 1976). Their names
do not appear in Ministry recordsconsenting to the saleof 1C2 block: Eddie Crampton (.51652),
KaterinaGraham(.68869), Makarita teMutu (2.06607), Ngakenui teMiroi (.51652), Paino Keno
or Clark (.68869), TiaKawaRongotoate Rangiwahapapa (1.03304), and William Te Whakatana
Poroa administering the estate of William Ngamanu Poroa deceased (1.81607). Their total
shareholding was 7.3256 out of 14.21250 shares. | nfact, consents representing 6.8869 shares
were forwarded to the Ministry, not 6.19821 shares as quoted by the district commissioner.?%?
The solicitorspassed on a request from these ownersto the Minigiry, proposing that the Ministry
purchasethe 9 acres 1 rood 23.6 perches of residentia land in Poike 1C1 and 1C2 blocks for
$57,000, and leavetherural land (severance) with one of the families.?** The Ministry felt that
the absence of lega frontageto the severance, and New Zealand Housing Corporation's interest
in subdividing adjacent land to the east (ex-"'Guiness™ block) of the severance, were sufficient
reasonsto include the severance within the Crown agreement. Thesolicitorsevidently had no
problem with this proposal either. Hand written on the letter isthe note'Met 29 April and Mr
Morgan agreed to approach ownersfor consent to severance beingincluded. 30/4°%

The Ministry pursued its negotiationsin consultation with Mr Wilkie, trusteeand husband of Te
Mirote Miro (2.06607 shares). On 1 July, the Ministry informed the Department of Education
that the

262. 5-7 April 1975, Cooney Leesand Morgan to District Commissionerof Works. 3912761310V ol 1 TaurangaNo
4 Secondary School Site D W Wright & MaorisPoeke 1C

263.  Succession Order Schedulefor Poike 1C block, WM-MLC[pp 170-1741

264. 21 April 1975, Cooney Leesand Morgan to District Commissioner of Works; District Commissioner of Works
to Mrs Makarita Malcolm, 14 July 1975, 39/276/3/0 Vol 1 Tauranga No 4 Secondary School Site D W Wright
& Maoris Poeke 1C

265. District Commissioner of Works to Cooney, Leesand Morgan, 24 April 1975, 39/276/3/0 Vol 1
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solicitor who customarily represents Maori owners in this locality is
having difficulty in establishingcontact with al the shareholdersin the
subject piece of land. However, we have provisionally agreed on price
and oncethesolicitor hasthe necessary authority from the ownersit will
only be amatter of obtainingthe approval of the Maori Land Court.2

Theauthority of al the shareholders had still not been granted by October 1975.

725 MakaritaMalcolm

Theonly written evidence of any protest against the sal e came from Mrs MakaritaMalcolm.?’
Frank Poroa islisted onthe 1C1 block partitionorder asthe sole owner. Makarita Macolmis
In a letter dated 30 June 1976 to the District
Commissioner of Works, MakaritaMal colm, claiming to be ashareholder in the affected blocks,

a current owner of Poike No 2 (urupa).

stated that 'l wishto expressin no uncertainterms my oppositionto any suggestionto sell my
interestsin Poike 1C1 and 1C2 in Tauranga' MrsMa colm protested that the alienationwould
weaken her affiliationwith her tribe, and shea so protestedthevauation. Sheinsstedthat it was

her ambitionto build a homefor her 15 children:

266.

267.

District Commissioner of Worksto Regional Superintendentof Education, Auckland, 1 July 1975,3912761310Vol

1

Partition Orders 1C1, 1C2 blocks, 3 July 1957; Jim Shepherd, WM-MLC to Jonathan Easthope (facsimile) 6
August 1996 [p 174]

The block of land in question establishes my affiliation with the Ngati

Ranginui of Tauranga. . . . Thelossof theland at Poikewould. . . affect
my traditional connectionswith my Ngati Ranginui relatives. Though |

have other lands in Tauranga, thereis none of an equitablesizein area
to speak of. Selling my interests in Poike would eliminate any hope of
aresdential section in Tauranga. Plus serioudy reducing my ties with
this Tribe. At least, a leasehold would till retain a link with my
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consanguinal [sic] kininNgati Ranginui.?®*

7.2.6 Ministry options
On 15 October 1975, the District Commissioner of Worksinformed the department that because
theauthority of all the shareholdershad not been obtained, three optionswere | eft open to them:

1) Servenoticeunder section 71 of the Maori Affairs Amendment Act 1974 requestinga meeting

of the ownersfor the appointment of ownersto negotiatethe sale of theland;
2) Change direction and attempt to secure4C block;

3) Abandon.the project. B

The commissioner recommendedthat the department meet with the Ministry's Land Purchase
Officer, and the owners, with thefollowing warning:

Thecompudory takingof Maori land is a very delicate matter and most
unlikely to be approved in the present politica climate, particularly asdl

the alternatives have not been exhausted. If notice was served under
Section 71 M.A. Amendment Act 1974 it would haveto be on the clear
understanding that there was no intention of usngthe. .. [Public Works
Act to takethe land against the wishes of the owners].?%

7.2.7 Poike4C block
An alternativesitesituated to the north of 1C2and 1C1 blocks, Poike4C block, was unavailable.
Negotiations between 18 shareholders and a developer for the sale of 4C block were already

268. MrsMakarita Malcolm to the District Commissioner of Works, 30 June 1975, 39/276/3/0 Vol 1

269. District Commissioner of Works to Regiona Superintendenf Department of Education, 15 October 1975,
39/276/3/0 Vol 1
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under way. Theonly optionsleft to the Ministry wereto reach an agreement with the ownersof
1C1 and 1C2 blocks, or to abandonthe project. The possibility of aprivatesale of 1C1 and 1C2
blocks would have jeoparidsed the Department of Education plan for the secondary schoal,
leaving only 4B block on which to build the school. The Ministry's logic seemsto have been
to acquire the land before the Maori owners sold it on the open market, or commenced
subdivisional development themselves. The Ministry appeared under pressure from the
department to reach an agreement, and realised that it would need to invoke the Public Works
Act to ensurethe Department's planves achieved. At thetime, assuggested above, the Ministry
perceived the poitical climateas conducive to a more consultativeapproach to public works
acquisitions, especialy when compared to compul sory acquisitionsof Maori land under section
22 of the 1928 Act. The commissioner also realised that because the blockswere aready being
advertisedfor sde, the Ministry had no choice but to negotiatea purchase price under section 32
of the 1928 Act, rather than acquirethe land compulsorily. Althoughthe commissioner sought
to purchase the blocks through negotiationswith counsel for the owners, it was also evident that
he was under the pressure of timeto securetheland. The commissioner advised that

The project should not be abandoned until development has taken place
to theextent that further land acquisition isimpossible. Adjoining Maori
owners are aready showing signs of a desire to capitalise on their
holdings, and if they do not carry out subdivisions themselves, agents
will most likely inform this department as soon asthe land comeson the )
open market.. . . If the secondary school project is abandoned the land
could still provide a primary or intermediate school site, or could be
passed to Housing Corporation for residential development.*

In summary, by late 1975 the Ministry decided to continueits effortsto acquire Poike 1C1 and
1C2 blocks, to add to itsacquisitionof 4B block earlier that year. Thecommissioner's stance
on residentia subdivision, however, contradictedthe promise given to MakaritaMalcolm. The

270. District Commissioner of Works to Regional Superintendent, Department of Education, 15 October 1975,
3012761310 Vol 1
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commissioner had addressed her fears that the Ministry was speculating in residentia
development in a letter dated 14 July 1975. The commissioner stated very clearly that the
Ministry's intention was to acquire the land for educationa purposes, not residential. The
Ministry's correspondencewith the Departmentof Education (quoted above) reflectsa contrary
view, that should the project fail, the land could indeed be used for residential development,
rather than offered back to the owners. | should note here that since the date of acquisition
(1975), the land has not been developed by the Department of Education, or the successor
Ministry of Education. Althoughthe Ministry iscurrently deciding whether or not it will build
anew school onthesite, which isbeing used by the polytech asan ' orchard block™, theland has
not been used for theintended purpose.

7.2.8 Authorisation

TheDistrict-Commissioner had stated to MakaritaMa colm (14 July 1975) that the Crown could
only take the land with the consent or agreement of all the shareholders. The commissioner
visited Macolm's home sometimein early 1976, to find that she was not home. Her husband
gave the commiss oner the impressionthat Malcolm's consent depended on what she got out of
theproposal.?”! No evidencehas cometo light to suggest that MakaritaMal colm consented to
the Crown acquisition of Poike 1C2 block. The spokesperson and later trusteefor the owners,
Don Wilkie, expressed in no uncertain terms the enthusiasm of some owners for what they
percaived asthesaeof theland. Wilkie wrote to the City Estate Agency in December 1975: 'l
have talked to some of the ownersand we are now definitely of the opinionthat we should now
sdl thewholeblock’. Wilkie thought that the mgority of shareholdersshould decidethe future
of theland. 'Our only objector lookslikebeing MakaritaMacolm and if Mr. Redman cant make
aded with her, shewould be outvoted anyway.™ * The point is made to highlight the general
complexity of Crown purchasesof multiply-owned Maori freehold land. More specifically, the
Crown gppeared to expeditethe purchase of land for a public work, with the enthusiasm of those

owners present, evenif the other owners had not been identified, as outlined above. (see 7.2.4)

271. District Commissioner of Worksto Cooney, Leesand Morgan, 10 February 1976, 39/276/3/0 Vol 1

272.  Don Wilkieto P. Dawson City Estate Agency, 8 December 1975, 39/276/3/0 Vol 1
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Theonly other recorded objection came from the lessee of 1C2 block, who claimedin 1977 that
he had been forced to give up his lease by the Ministry. A receivership lease had been
commenced on part Poike 1C2 block by the receiver (Tauranga County Council) on 1 January
1960. Maori Trusteefilesindicatethat by September of 1970, 7 acresof market garden had been
established by the lessee, Thomas (Tamamutu) Keno. Keno had leased the 9 acres 2 roods 15.9
perchesof 1C2 block since 1960, and the existing lease arrangementwasto terminatein 1981.7

7.2.9 Notice of Intention - 1C2 block

On 17 May 1977 the Ministry of Works igsyed anotice of intentionto take 3.6197 hectares(8
acres 3 roods 30.4 perches) o? Poike 1C2 Efock for the secondary schoal site.?” Section 22 of
the Public Works Act 1928 required a notice of intention to be gazetted, and sewed on the

owners. A noticeof intentionindicated that |and would be taken compul sorily.

At thetimeof the notice, Poike 1C2 block was classifiedasMaori freehold land, with 12 owners
listed on the partition order. 1n accordance with the Public Works Act 1928, the notice should
have been depositedin the post office at Taurangafor inspection. A noticeof intentioninformed
‘al personsdirectly affected by thetaking of theland' of their right to make written objections
to the taking of the land, 'not being an objectionto the amount or payment of compensation'.

The Act provided that written objectionssent within 40 days of the gazetting, to the Town and
Country Planning Appeal Board in Wellington, could be gppedied at a public hearing. Although
one Ngati Ruahine neighbour had aready made a written objection, it had been made ta the
Ministry of Works, two years before the notice was issued. Details of Makarita Malcolm's
objection are discussed at 7.2.5 of thisreport. Theonly other objection recorded wasthat of the
lessee, who claimed in 1977 that he had been forced to give up hislease by theMinistry. The
notice of intention was subsequently reaffirmed on 22 May 1978.2% Theland was eventually
taken for the TaurangaNo 4 Secondary School by a proclamation dated 13 December 1979,

273. 7-468Vol 1, fols 109,216, Maori Trust Office Hamilton; BACS A449/65d Poike 1C2 1711038 Alienationfile,
WM-MLC, RC Auckland

274. NeW Zealand Gazette, 70/1762, 1977

275. Summary Sheet Poike 1C2, 2 October 1979, 7-468 Vol 1, fol 216, Maori Trust Office Hamilton [p 176)
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under section 32 of-the Public Warks Act 1928.27 No notice of intention wasissued for-4B or

{/’3 1C1 blocks, both classified as European Land (1C1 block was Maori owned).
7210 Valuations
Four subsequent val uations were made between 1976 and 1978. Although only preliminary
valuations, they are summarised to highlight the impact of suburban development on the
monetary valueof Maori freehold land. TheVa uation Department assessed Poike 1C1 and 1C2
blocksin early 1976, providingthe following options:?”
Area Valuation
(hectares) (1976)
(1)1C1 | approx 3.3 $51,000 ot
(2)1C2 | 1.6071 $4,000
gorse Rurd B
- (3)1C2 |5.2195 $60,000

intoto

(4 1C1 [0.1012asa € $8,000
potential dev.
ste. Old
implement shed

|-nova|ue

A Special Government Valuation prepared in March 1976 suggested a possible settlement at
$72,375. 1n duly the Department of Educationindicated its hopethat the secondary school would
open in 1982-83. By Octaber, Brian Perry Developments Ltd, the new owner of 4C, 4A, and
4E blockshad indicated to the solicitorsthat they were still interested in purchasing 1C2 block

276. New Zealand Gazette, 11513831, 1979

277. Vauation Department to District Commissioner of Works, 30 March 1976, 39/276/3/0 Vdl |
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- from the Crown, even though at this stagethe Crown.had not acquiredthe land. In December -

1977 the Va uation Department assessed the current market valuesof 1C1 and 1C2 blocks, based
on the Brian Perry Developments purchaseof 4A block for $150,000 in July. Theincreased
interest in residential devel opment raised the vauations of the blocks.?”

Block Area (hectares) Current market value

1. Pt1C2 3.23 $81,000 [$88,000 inink] |
2. Pt1C2 1.2803 residentiak- 7 = [ $4,500 -. . -. == s e
3. 1C2in 4.8165 $92,500

toto

| 4. 1C2[reed | 0.1012 $6,000 - $7,000

1C1] T

In June 1978, PublicVduersS. MorrisJones & Tierney issued their valuation to the solicitors,
based on the subdivisional potentia of the land. The total amount appears to have been
incorrectly calculated at $10,000 lessthan that tabulated. A plan showing possible subdivisions
of 1C2 into 41 Lots appears on the Ministry file.?” It is unclear whether the owners were
considering subdividing the block. Presumably, the plan was prepared to enable the ownersto

-

ascertain the potential for residentia devel opment on the block.

Public Valuers Valuation, 1978

Block | Area Valuation
(hectares)

1C1 $10,000

1C2 3.5409 $98,000

278. Vauation Department, 22 December 1977, 39/276/3/0 Vol 1

279. Public Valuersto Cooney, Leesand Morgan, 28 June 1978 39/276/3/0 Vol |
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1C2 1.2793 $10,000
$108,000*

* Thisfigurewasan error, and should have been $118,000

In July 1978 the District Commissioner notified the solicitorsthat he waswilling to recommend
that the Crown purchase 1C2 block at $93,290.30 (less $790.30 for the vauation, survey, legal

. and agents' fees, leaving a settlement of $92,500).2%° At thispoint, the issue of the.legd title of .

1C2 block wasraised. The Crown anticipated a settlement with thevendorsby 31 July 1978, but
theexistingleasedid not terminateuntil 1 June 1981. Thecommissioner advised the Department
of Educationthat if building was to commenceprior to thetermination of the lease, the Crown
would have'to acquirethe lessee's interest. Theinterest would be ‘considerable’, 'diminishing
with time’.2#! The Ministry resffirmed its notice of intention (New Zealand Gazette, 7011762,
1977) on 22 May 1978, and informed the Maori Trustee (possibly for the first time) that a
decisionwasbeing delayed until the present lessee, D.W. Wright, had decided whether hewished

to continuethe tenancy or not. Wright apparently believed that he had thefirst option on 1C2
block if it wastendered for sale.?

The Department of Educationinformed the District Commissioner in October 1978 that urgency
was not required, and that the leaseto Thomas Keno could be renewed after the termination date
(1 June 1981) on a conditional basis awaiting constructionof the secondary school. After 10
yearsof planning and negotiations, the Department of Education advised the Ministry that:

280. District Commissioner of Worksto Cooney Leesand Morgan, 10 July 1978, 39/276/3/0 Vol 1

281. District Commissioner of Works to Regional Superintendent of Education, 5 September 1978; District
Commissioner of Worksto Maori Trustee, 19 September 1978, 39/276/3/0 Vol 1

282. District Commissioner of Works to Makarita Malcolm, 14 July 1975, 39/276/3/0 Vol 1; BACS A449/65q Poike
4B 1711040, WM-MLC Alienation file, RC Auckland
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It is not anticpated at present that acoess to thesite will be required
before Octobar 1981 bt if any suddeninflux o populationshould cause
a that date to be brought forward adecison will be teken a thetime
such changes baoome gpparent an the possihility of acquiring thelessads
interest with gppropricte compensation.23

7.2.11 Section 32
After theinitial motorway acquisitions(by proclamation) in 1967 and 1975, the remainder of

~Poike 4B and 1C2: blockswerescquired by agzeement with-the Pakehaowner of 4B block-(in - <

1975), and the trusteesfor 1C2 block (in 1979). The compensation agreement with thetrustees
for 1C2 block (Keno and Wilkie) was finalised subject to section 32 of the Public Works Act
1928. Section 32 acquisitions were negotiated agreements, in direct contrast with the
compulsor;/ acquisitions of land for the motorway. Although the Ministry entered into
agreementswith Frank Poroa(1C1) and Keno and Wilkie (trustees for 1C2), the result should
not be regarded asa property transactionvis-a-visthe open market. TheMinistry still acquired
the land under the Public Works Act 1928, and the money paid was received as compensation.
Importantly, the gazetting of the two notices of intention (in 1977 and 1978) reved that an
element of compulsioninfluenced the owners decision to enter into the agreement with the
Ministry. Althoughtheland was acquired by agreement under section 32 of the Act, the motives
of the Ministry werenot entirely transparent. Thedistrict commissioner's report of 18 June1979
stated that ‘| am however, recommending acquisition on the basis of the District Valuer’s
assessment astheland issubject to anaoticeof intention and thereforecompul sory acquisition®. 2
Inthiscase, the section 32 agreement di sgui sesthefact that the Ministry regarded the acquisition
asapredetermined and compulsory action.

283. Regiona Superintendentof Educationto District Commissioner of Works, 4 October 1978, 39/276/3/0 Vol 1

284. District Commissioner of Works, Hamilton Office report, 18 June 1979, 197911057, 3912761310, p 3
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Block | Status - | AreaTaken, 1979 [-Conversion - - - Block area
(hectares) (acresroods per ches) beforetake

1C1 European | 0.1011 Oa 1r Op Oa 1IrOp

1C2 |) Maori 3.5404 8a3rOp )11a3r26p |)14aO0r34p

12 |)Meori | 12798 32 0r 26p ) )

4B European  6.4345 15a 3r 24p 17a Or 03p

Total 11.3558 28a 0r 09.8p 3la1r37p

The agreement with D.W. Wright for Poike 4B block wassigned in February 1975, 10 months

beforethe additional stripswere compulsorily acquired for motonvay widening purposes. The

following table summarises the alienation of Wright's European block for Public Works

PUrpOSES.

Poike4B block acquisitions Area
(acresroods perches)
4B block (1916 partition) 17a@ 03p
Motonvay acquisitions 1967, 1975 | 1a@ 18.9p
School acquisition 1975 15a3r 24p
Total acquisitions 17a0 02.9p

Poike 1C1 block had been partitioned out to Frank Poroain July 1957. The block was not

directly affected by the motonvay acquisitions, and it was acquired by agreement with the sole
owner in1979. Partsof Poike1C2 block wereinitially alienated by the motonvay acquisitions
(by proclamation) in 1967 and 1975. Thefinal acquisition resulted in the completealienation
of 1C2 block as summarised below. The block areas quoted are approximations, usually

differing by amatter of 1 or 2 perches.
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Poike 1C2 block acquisitions Aréa - -
(acresroods per ches)

1C2 block (1957 partition) 14aQ 34p

Motorway acquisitions1967, 1975 | 2alr09.7p

School acquisition 1979 I'1a3r26p

Tota acquisition 14aQr 35.7p

=+ Moreland was taken under proclamation from Poike 1C2 blogk than was eriginally-gazetted in s

the notice of intention. Asit stands, the original notice wasamost 3 acresless than the area

actudly taken by proclamationin 1979. Thereisno indication why thisdiscrepancy occurred.

Noticeof I ntention Proclamation1C2
1C2 block, 1977 block, 1979

Difference

3.6197 ha(8a 3r 31p) | 4.8202 ha(lla3r26p) | 1.2005ha(2a3r

34.6p)

7.2.12 Compensation Agreements: 1C1, 1C2 and 4B blocks
An agreement for compensationwas reached with the owner of the European Poike 4B block in

February 1975, and agreements werefinalised four yearslater for 1C1 and 1C2 blocks duri ng
August and September 1979. Wright wasthe owner of 4B block, and leased much of 1C2 block.
TheMaori ownersaswell as Wright as |essee received compensationfor 1C2 block. 2

Block

Status Date Area
(acresroods

perches)

Payment madeto

Compensation

285.

Compensation Certificates,H.249992 (1C2), H.249993 (1C2), H.253590 (1C1), H.028453 (4B), LINZ Hamilton
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‘Im«-’

1C2 Maori 28 August - 8a3r Op "1 D.W. Wright $2,460
1979 (lessee, market
| gardener) B
1C2 Maori 28 August I1a3r26p D.J. Wilkie and $90, 890.30
1979 ThomasKeno
Trusteesunder sec
438(1)/53
1C1 European | 20 September | Oa 1r Op Frank Poroa $8,550
1979
4B European : { 21 February | 16a 1r 1.5p D.W. Wright $105,000
1975

N 3

The agreement with D.W. Wright stipulated that hisleasehold would be extended for 5 years,

whilethe Department of Education had no immediate plansto commence construction.®

Although Poike 4B block was acquired by agreement with the Pakehaowner D.W. Wrightin
1975, the surveyorsidentified the need for more land for secondary school purposes. 1n 1979
the Ministry acquired Poike 1C2 and 1C1 blocks by agreement with the soleowner of 1C1 block
Frank Poroa, and a number of shareholdersin Poike1C2 block. The compensation paid for each

block was roughly equivalent to the price paid for Poike 1B block for the technical institute in
April 1975. (seefig 10)

7.3 Roadway acquisition, 1984

On 10 December 1984 afurther proclamationwasissued acquiring land for aroad to servethe
secondary school site. Under section 20 of the Public Works Act 1981, land was taken from part
Poike 1 roadway and part Poike 4 roadway for the school, to be vested in the Crown from 13
December 1984.287 Theland was part of the original Maori roadline laid down by court order in

286. 9 December 1974, 3912761310 Vol 1

287. CT 451223[pp 5-91; New Zealand Gazette, p 5670, 1984
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-.1916, takenin order to upgrade the road to.Tauranga City Council standards, and to Servethe
flow of trafficto the school.

Part Poike1 roadway | 679rr?
Part Poike4 roadway 29997

Subsequent to thetaking by agreement of Paike 1B block, Lot 2 wasvested in.the TaurangaCity
Council as street under section 352(3) of theMunicipa CorporationsAct 1954. Sectionsof the
roadway north of the technical ingtitute and school siteswere later closed, and incorporated into
the blocks that had been traversed. The new street was aligned within the subdivision being
developed by Brian Perry Developmentsin Poike 4A, 4C and 4E blocks.?®

7.4 CURRENT STATUS

The Ministry of Education was completdly unaware of the status of the land until the author
contacted property officersin Wellington and Rotorua in June 1996. The Ministry has advised
that theland is currently being used by the Bay of Plenty Technica Institute, althoughthe legal
title remainswith the Ministry of Education. Ross Tulloch has advised that

It was agreed by the Ministry of Education in the early 1980sthat this
site be administered by the Bay of Plenty Polytechnic. Itis currently till
administered by the Roly. and is known asthe' Orchard Block™. It was
agreed that theownership of thissite betransferredto the Poly as part of
the proposed transfer of assetsfrom the Crown to Tertiary ingtitutions but
this has not been finalised.”?**

288. TaurangaMB 40, 19 October 1978, fols 30-34

289. RossTulloch, Property Management Ministry of Education (Head Office) to Jonathan Easthope, (facsimile), 16
July 1996 [p 178]
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The Crown maintainsthe legd title, and will continueto do so.until a decisionis made regarding
the application of capital chargesto Crown lands used by Polytechnics. The Crown has been
investigating whether legal title could be transferred to the Polytechnics, in exchange for a
nominal rental. The Bay of Plenty Polytechnic usesthe™ orchard block™ asatraining orchard.

A variety of horticultural and viticultural skillsaretaught on the block.

TheMinistry of Educationis currently looking for a new secondary school sitein Tauranga. The
Poike site may still be the most strategically situated for the Ministry's needs. As part of the
TaurangaDistrict Council Proposed Digtrict Planthe Ministry hasasked for the secondary school
designationto be retained until a new secondary school siteislocated in TaurangaCity.?*

The Rotorua Property Management section of D.O.SL.I. (Teralink) has plans for the
development of a neighbouring site (in Hairini) for the Poike Post-Primary School. [see pp XX-
XX document bank] When contacted, the Rotoruaoffice knew nothing about the land formerly
known as Poike 1C1, 1C2 and 4B blocks. One possihility is that thetitle will eventually be
transferred to the polytechnic. On the other hand, if the land is not going to be used for its
origina purpose, then the offer-back provisonsof the PublicWorks Act 1981 may allow for an
offer-back to the owners at | essthan the current market rate.

7.4.1 Severances- Crown Lands

The Crown eventually transferredthetitle of the severancesfrom the Ministry of Education to
the Crown by a proclamationissued on 18 December 1981. The noticedeclared 'Land Acquired
for a Government Work and not Required for that Purpose to be Crown Land in the City of
Tauranga' Under section 35 of the Public Works Act 1928, the Minister of Works and
Devel opment decl aredsectionsof Poike4B block, and Poike1C2 block to be Crown land subject
to the Land Act 1948, from 14 January 1982.%! In this author's opinion, the proclamation
enabled the Ministry to amalgamate the two severances, combined with the severanceto 1A
block (taken for better utilisation in 1981), into the neighbouring block, also owned by the

290. Derek Devoy, District Property Manager, Ministry of Education Bay of Plenty to Jonathan Easthope [facsimile]
25 July 1996 [p 179]

291. New Zealand Gazette, 1/21, 1982
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Crown. In December 1980, the District .Commissioner of Works wrote to the Regional
Superintendent of Education (Hamilton) regarding the severances, now regarded as 'Disposal
Areas" M+ “0O”[on plan] SO47907°. 'This isto advisethat the disposal of the abovetwo areas
areinseparably tied to the disposal of the adjoining Guiness Bros block owned by'the Housing
+. Corporation." The Housing Corporation had aready advised that they were considering
~ disposing of theentireblock to the Department of Survey and Land Information(D.0.S.L.1.), and
that they were expectingadecisionin February 1981.2% (see fig 10) A Joint SchoolsPlanning
Meeting held on 10 March 1980 resulted in the proposal that the severances be turned into a

wildlifereserve.

Block Severance Conversion Land taken for SO Plan
declared (acresroods |school1979 - * {°
Crown Land | perches)
Part 4B 0.0558 ha 0a 0r22.1p 15a 3r 24p “0” S0 47907
Part 1C2 | 1.2798 ha 3aQ 26p 11a3r26p “M”SO 47907
“C” SO 50634
75 SUMMARY

The Ministry of Works acquired Poike 1C1 block by agreement with the sole owner in 1979.
The Ministry aso acquired Poike 1C2 block by agreement with trustees appointed by the Maori
Land Court, and in consultation with some of the shareholdersin this block. The number of
shareholdersin 1C2 block who agreed to the saleto the Ministry amounted to |ess than half the
owners. Both blocks were acquired under section 32 of the Public Works Act 1928.

Poike 1C2 block had been for sale on the open market prior to the Ministry's acquisition. When
Brian Perry Developmentstook an activeinterest in purchasing Poike 1C2 block as part of the

292. JW Ensor for District Commissioner of Worksto Regional Superintendent of Education, Department of Education,
Hamilton, 8 December 1980; Notes of Joint SchoolsPlanning Meeting held 10 March 1980,3912761310 Part 2
TaurangaNo 4 Secondary School DW Wright and MaorisPoeke 1C
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company's Poike suburban development plan, thevalueof theland increased, whichresultedin
ahigher settlement. Inthisauthor's opinion, the compensation paid for 1C1 and 1C2 blockswas
fair, when comparedto pricessecured for neighbouring blocks.

Whether the ownersof Poike1C1 and 1C2 blocksfelt pressuredto sign the Ministry's agreement
(under section 32) isamoot point. Thoseownersnot represented in the agreement may wish to
challengethedecison. Thetest liesinthe Ministry's activity around theseblocks. The Ministry
had already purchased Poike 4B block from D.W. Wright under section 32 of the Act in 1975.
When the Ministry redlised that Poike 4B was insufficient for the Tauranga No 4 Secondary
School requirements, officialslooked to 4C block to the north, and then, on finding that Brian
Perry Developmentshad already purchased thisblock, were under pressureto acquire1C2 and
1C1 blocksto the south of 4B block. The evidence showsthat oncethe Ministry had madethe
initial purchaseof 4B block, a choice was madeto proceed with acquiring more land, rather than
abandoning the project. Inthislight, given sanctionsavailableto the Crown under the Public
WorksAct, the ownersof 1C1 and 1C2 blocks had little choicebut to sell to the Ministry.

The Ministry proceeded with the negotiationseven though difficultieshad been anticipated as
early as 1974. The gazetting of two noticesof intentionin 1977 and 1978 also reflectsthat the
Ministry regarded the acquisition as a fait accompli before the land was purchased, and
negotiationsbegun. 1nthe opinion of this author, the land was acquired by " agreement™ with
some of the owners, and afair price was paid by the Ministry of Worksfor theland. Despitethe
"agreement’, the transaction amounted to a compul sory and predetermined acquisition.

The acquisition of 4B and 1C2 blocksinfluenced the compensation awarded for the compul sory
motorway acquisitions. As discussed, the acquisition by " agreement™ of 1C2 and 4B blocks
disguised the fact that the compensation for the severances was overdue. The Ministry had
always considered that the severances would become amalgamated with the neighbouring
Housing Corporation* Guinessblock™, but it isthisauthor's opinionthat the ownersshould have
been compensated for the inconvenience caused by the severance of their blocks by the

motorway takes, before the land wasthen effectively sold to the Ministry for the school site.
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PART THREE
8 OVERALL SUMMARY

Over the last forty yearsthere has been a significant and irrevocable reduction in the
amount of Maori land origindly held by Ngati Ruahine inthe Poikeblock. Theimpact
of the state highway and residential growth in genera has been huge. The proposal to
mstitute atoll gateon the highway isjust one expression of thefrustration, resultingfrome
yearsof waitingfor the settlement of compensation. More broadly, thetoll gateideacan
also be interpreted as a protest against the gradua encroachment by devel opers onto
Maori land inthearea. Concurrent with the expansion of suburban devel opmentsin the
area, and the range of publicworksacquisitionsingtituted to serve these developments,

the extent of Maori owned land has been significantly reduced.

Thetotal amount of land acquired by the Crown (includingloca authorities) taken from

" the origina Poike Block is tabulated below. The remaining area not affected by the

"~ Crown's acquisitionsisan artificial one. It does not reflect land sold to devel opers, and

other land owners from outside of the area. Neither does it reflect the compul sory
transformation of Maori freehold title into European land, whereland was partitioned to
lessthan 3 owners under Part 1 of the Maori Affairs Amendment Act 1967. The ﬁ;gure
does, however, reflect theimpact of motonvay construction, over atwenty year period,
onthe Poike block. Approximately 6.7 per cent of the original block wastaken for the
motonvay.

Crown Acquisitionsaf Poikelands (including local authorities)

Reason for acquisition Taking Authority Areataken

Quarry, 1938 ‘ Tauranga Harbour Board 2a3r 3lp
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Compul sory acquisitionsfor ~ | Ministry of Works 20a 0r 03.5p
motorway, 1967-76

Compulsory acquisitionsfor Tauranga City Council 3a3r39.7p
Waimapu PaRoad, 1976 )
Acquisitionsby 'agreement’ for Tauranga City Council 1aQ 28.4p
Waimapu PaRoad, 1977

Acquisitionsby 'agreement’ for Ministry of Works 47a0r 27p
educational purposes1975-79

Roadline acquired for Street across Tauranga City Council 2a0r303p |7
6A(1,2,3)E block, 1978

1A block acquired for 'better Ministry of Works 3r32.7p
utilisation’, 1981

Motorway acquisitionsby ‘agreement’ | Ministry of Works 9alr14.2p
1982,1987

Total acquisitions1938-1987 All Crown agencies 87a3r 06.8p
Poike Certificate of Title 1884 431alr 16p
Poike land not acquired by Crown 343a2r 09.2p

COMPULSORY ACQUISITIONS

Maori land was compul sorily acquired from nine Poike blocks by proclamations issued
IN1967,1975 and 1976. The Maori ownerswere not warned of or consulted about the
Ministry's decisionto enter onto thisland until the Maori Trusteeinitiated enquirieswith
the Ministry in September 1966. The Ministry should have notified the Maori Trustee
of itsactions, and may have done so in neighbouring blocks, but thiswas not the casein
the Poike area

Under the 1947 Public Works Amendment Act, amiddleline proclamation was deemed

to be a sufficient form of notification to be served ontheowners. The middleline of the
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Tauréiga - TeMaungamotorway wasgazetted on 7_.September 1959. Theyear 1959 was,
established by Ministry of Worksofficialsasthe date Poikelandswereentered. Thethen
Minister of Works, Mr Allen, gavehisapprovad for the date of entry to be established at
1959, the date recorded by the Maori Trustee. The Maori Trusteehad aready identified
the date of entry at 1956, 3 years prior to the middle line proclamation. This confirms
the inadequacy of Ministry proceduresfor taking land for public works. The Gazette
notice amost aways came after the land had actualy been entered, surveyed, and
constructionhad been commenced. Thedate of entry wasfindly dtered by theMinistry
of Worksto the date the first compulsory acquisitionswere gazetted, in 1967. All of the

compensation negotiations, and the compensation awards were then calculated from
1967.

The Maori owners of the nine Poike blocks partly (and compulsarily) acquired for
motorway purposesin 1967 were effectively denied their right of objection. Other
research commissioned by the Tribuna has demonstrated that the owners were only
required to be notified of the Ministry's actions at the time of the proclamation in the
New Zealand Gazette. Thisreport hasconfirmed thisargument, and established that if
thisform of notificationoccured at al, it wasin 1959, at least 3 years after the date that
the Maori Trusteeidentified asthe 'effective date of entry' (1956).

Theadvancesof compensationfor the 1967 acquisitionswere entirely inadequate. .The
Maori Trusteewithheld distributionof the advance payments paid in 1968-69, because
inthe mgority of cases, distributionsto the many ownerswould have been uneconomic.
In 1975, 19 years after the effective date of entry, and 8 years after the date of
proclamationtaking theland, the Maori Trustee's account ledger for Poike compensation
wasstill satic. A final payment of compensationfor the 1967 acquisitions was received
by the Maori Trusteein 1981, in theknowledgethat a higher amount could be negotiated
for the 1975-76 acquisitions. The amounts accepted by theMaori Trusteein 1981 paed
when compared with the compensation agreed to asaresult of direct negotiationbetween
the Ministry and the court-appointed trustees representing the owners of 6A2 block in
1986, and the settlement being suggested for Poike 11 block today (formerly known
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under appellation 6B2B2 block).

The compulsory acquisitionof Maori land for motorway purposesin thePoike area, has
been shownto have had asubsequent flow-oneffect, facilitatingfurther acquisitionsfrom
the affected Maori blocksto satisfy the Crown's compensation obligations.

TheMinistry's acquisitionof partsof Poike blocksunder section 32 of the 1928 Act, or
section 20 of the PublicWorks Act 1981 reflected that ** agreements'* were reached with
someof theowners, or court appointed trustees, but that ** agreements' in effect disguised
thefact that the ownersdid not haveany red choice. The Crown has recently conceded
that an element of compulsion was present during some acquisitionsof Maori land by
“agreement”.?** Land acquired by " agreement™ under section 32 of the Public WorksAct
1928 included 1B block in 1975 (for the polytech); and 4B, 1C1, 1C2 blocks between
1975-79 (for the school Site). The notice of intention served on the owners of 1C2 block
made this a compulsory acquisition, prior to the "agreement™ with the owners being
established. Thefact that the Ministry of Education had identifiedthe land as'sparsely
populated' and ideal for their needs before entering into negotiations, a'so made the
possibility of reectingthe Ministry's proposalsimprobable. Land was aso taken by
" agreement”* under section 20 of the Public Works Act 1981 from 6A(1,2,3)C2 block in
1982 (for motonvay purposes); 6A2 block in 1987 (for motonvay purposes); 1A block
in 1981 (for better utilisation),and partsof Poike 1 and 4 blocksin 1984.(for roadway).
Although' agreements” were entered into, it isthisauthor's opinion that an el ement of
compulsioninfluenced the owners' decisionto agreeto theseacquisitions. Firstly, the
state highway was dready there, providingthe Ministry with good argument to upgrade
the highway for safety reasons. Secondly, theroadway laid downin 1916 was upgraded
to aTaurangaCity Council street (WindemereDrive) to serve the polytechnicand school
sites. The momentum generated by suburban development at the northernend of the
Poike area, and the construction of the polytech, meant that this acquisition was
inevitable. The current shareholders of Poike 6A(1,2,3)E2 block can decide for

293.

The Crown's Policy on Treaty ClaimsInvolving Public Works Acquisitions, Officeof Treaty Settlements, August
1996, p 4[p 181}
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themsel veswhether the street benefitted them.

Large, multiply-owned, and seemingly unoccupied Maori blocks were especially
vulnerableto public worksacquisitions.

Where the Public Works Act was not observed by the taking authority (the Mount
Maunganui Borough Council water pipeisacasein point), it isthe opinion of thisauthor
that thisamounted to a compulsory, and technicallyillegal acquisition. The creationof
an easement for the subsequent pipein 1976, a so equated with acompulsory acquisition.
Instead of removing the existing pipe, and creating an easement under Oropi Road, and
the state highway, the new pipe was constructed across Waimapu M arae as the previous
pipe had been.

Inadequate Crown compulsory taking procedures: The findings in this
report reflect the inadequacy of the Crown's proceduresfor compul sory acquisitionsof
Maori land for public works. Instead of followingalogica processionof consultation,
negotiation, (and if the ownersand the Ministry could agree) compensation and finally
acquisition, the Ministry achieved the reverse. Land was entered, surveyed and val ued,
the state highway was constructed, and cars were being driven through the areabefore
the land was actually acquired by proclamationin 1967. The Ministry's practice of
compulsorily acquiring land during the late 1950s was the most expedient-course of land
acquisition at the time. The lack of consultation was telling. Today, Transit New
Zealand hasinherited the job of completingavery prolonged compensation settlement
for Poike 11 block. The Ministry's 1986 settlement for 6A2 block, and the figures
recommended for Poike 11 block strongly indicate that the compensation paid by the
Ministry for the other compul sory Poike acquisitionswas grossly insufficient.
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9 CURRENT STATUS -

Although significant areas of the original Poike block have been aienated through Crown
acquisition, or sale and subsequent subdivision, the original boundary has remained relatively
static. Themajor changesintheorigina boundary are evident on what used to be the eastern
border with Ohauiti. The dterations of the old eastern boundary resulted from the sale and
subsequent subdivision of Poike3A block, and the Crown's acquisitionof the eastern severances
of 6A2, 1A, 1C2 and 4B blocks. Thisseriesof events hasallowed the origina block delineation
to become merged with suburban and orchard developments, in neighbouringlots.

9.1 QUARRY

The quarry rented by H.L. Duncan, and the second quarry taken and vested in the Tauranga
Harbour Board on Poike 6B 1 block, are now defunct. The TaurangaHarbour Board retainsthe
legal title over the areaof 2 acres3 roodsand 31 perchesacquired in193g.

9.2 POWERLINES

There are a number of power lines of differing types traversing Poike blocks. The pylonis
situated on what used to be known as Poike 6A2 block, before the land was acquired by
agreement with thetrustees, in 1987. Transit New Zealand inherited the land fiom the Ministry
of Works, and installed more power lines on the strip adjacent to the state highway. The block
iIsnow known as Poike 8 block. Transt New Zealand wanted to acquirea'diver' of 70 square
metresfrom Poike 6A(1,2,3)C1 block, and recently offered aland exchange settlement incl ud ng
area” Gtakenfiom Poike6A2 block in1987. The present ownersof 6A(1,2,3)C1 block have

refused to agree to Transit New Zealand taking any more of this block for a roundabout and
offramp.

9.3 WATERPIPES

The pipesare situated beneath Waimapu PaRoad. Both the pipesand the road belongto the
Tauranga City Council.
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9.4 TAURANGA-TE MAUNGA MOTORWAY .. . .. ..

The land compulsorily acquired for motorway purposes in 1967 retains the status of State
Highway 29. Legd titlefor theroad isvested in Transit New Zealand, asthe successor to the
Ministry of Works,

- 9.5 BAY OF PLENTY POLYTECHNIC
- Thelegd titlefor Poike 1B block was vested in the Bay of Plenty Polytechnic, subsequent to

an agreement with the owner in 1975.

9.6 TAURANGA NO 4 SECONDARY SCHOOL STE

The legd titles for Poike 4B, 1C1 and 1C2 blocks were acquired by agreement with the
ownersand trusteesdf the blocks, and vested inthe Ministry of Education between 1975-1979.
Today the blocks (known asthe™ Orchard Block”) areused by the polytechnic for educational
purposes. The Ministry of Educationiscurrently consideringwhether aschool will be built

on these blocks.

9.7 SEVERANCES
The severances(to Poike 4B, 1C2, 1A blocks) initially created by the motorway acquisitions

in 1967, were amalgamated i nto the neighbouring Housing Corporation “Guiness Block'.
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