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Introduction 

1. On 26 and 28 October 2016, statements of claims and applications for an urgent 
Tribunal hearing were filed by members of Ngati Parau: Riripeti Te Koha Tareha, Taape 
Tareha-O'Reilly, Hera Taukamo, Jenny Mcilroy, Laurence O'Reilly, Te Kaha Hawaikirangi, 
Hinewai Hawaikirangi and Matthew Mullany (Wai 2573 #1.1.1; Wai 2573, #3.1.2), and 
members of Ngati Tu and Ngai Te Ruruku: Bevan Maihi Taylor, Tania Marama Petrus 
Hopmans, Charmaine Dawn Kui Butler, Kerri Donna Nuku and Catherine Spooner (Wai 
2574 #1.1.1; Wai 2574, #3.1.2). 

2. The applications for urgency concern the Crown's approach to the negotiation of the 
Ahuriri HapO Deed of Settlement ('Deed") and the Crown's acceptance that Mana Ahuriri 
Incorporated ("MAl") has maintained its mandate to settle notwithstanding its alleged 
non-compliance with its Constitution and loss of support from three hapO. 

Background 

3. Ngati Parau, Ngati Tu and Ngai Te Ruruku are listed in the Deed under clause 9.6.2 as 
three of the seven hapO of Ahuriri. 

4. The Wai 2573 applicants submit that Ngati Parau's historical Treaty claims, Wai 55, Wai 
168 and Wai 400, will be settled by the Deed in clauses 9.2.2 and 9.2.3. 

5. The Wai 2574 applicants submit that Ngati TO and Ngai Te Ruruku's historical Treaty 
claims, Wai 55 and Wai 692, will be settled by the Deed in clauses 9.2.2 and 9.2.3. 

6. In July 2009, the seven hapO of Ahuriri gave MAl a mandate to negotiate the 
comprehensive settlement of the historical Treaty claims of Ahuriri hapO. The voting 
figures for this were that 43% of registered hapO members voted. MAl received 98.8% of 
those votes. The Crown recognised MAl's mandate on 29 January 2010, and agreed to 
Terms of Negotiation on 22 June 2010. 

7. On 17 June 2015, the ratification strategy for the Deed was approved by the Minister of 
Treaty of Waitangi Negotiations. The Crown and Ahuriri negotiators initialled the Deed on 
19 June 2015. 

8. A ratification vote for the Deed and the proposed Post Settlement Governance Entity 
("PSGE"), to be the Mana Ahuriri Trust (liMA 1"), was conducted over the period from 17 
July 2015 to 21 August 2015. 

9. The Deed of Trust for MAT provides that the current members of the Board of MAl are to 
be the initial trustees of MAT. The PSGE was established by trust deed on 24 
September 2016. 

10. The Minister of Treaty of Waitangi Negotiations and the Minister for Maori Development 
accepted the results of the 2015 ratification vote by letter dated 19 October 2016. The 
ratification results show a 76% approval rate for the Deed and 71 % approval rate for the 
PSGE of the votes cast. 
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11. MAl and the Crown signed the Deed on 2 November 2016. 

Issues 

12. I have received a series of submissions from the applicants, the Crown and MAl (which 
is participating in these proceedings as an interested party). In essence, the applicants 
argue that they require an urgent inquiry because they will likely suffer significant and 
irreversible prejudice if the Ahuriri settlement proceeds as currently framed because: 

a. MAl has not maintained its mandate and the Crown has neither acknowledged 
nor addressed this. Specifically, the Crown has failed to: 

i. Address MAl's non-compliance with its Constitution; 

ii. Address the applicants' concerns regarding the ratification process for 
the Deed; 

iii. Address the fact that three hapO have now withdrawn their support from 
MAL 

b. The Deed of Settlement is inadequate as elements of the Deed, including the 
Historical Account, Crown Acknowledgements and Statements of Association do 
not accurately reflect the views and interests of Ngati Parau, Ngati Tu and Ngai 
Te Ruruku. 

13. The Crown opposes the applications for urgency in respect of all issues. 

MAl's alleged non-compliance with its constitution 

The applicants' position (Wai 2573, #1.1.1; Wai 2574 #1.1.1) 

14. The applicants submit that the Crown has failed to protect the interests of Ngati Parau, 
Ngati TO and Ngai Te Ruruku by entering into the Deed with MAl because since being 
mandated MAl has consistently failed to comply with its Constitution. This has and 
continues to cause prejudice to the applicants by limiting their ability to participate in the 
negotiation process. The Crown is aware of MAl's non-compliance, but has continued to 
negotiate with MAl without adequately addressing the issue. 

15. MAl failed to hold elections in accordance with its Constitution in 2012, 2013 (other than 
for two positions on the board), 2014 and 2015. Under the Constitution, MAl should have 
held elections for all board members in 2013. The MAl Constitution also limits the terms 
of board members to a period of two years, so a further election should have been held 
in 2015 (Wai 2573, #A1). 

16. The applicants consider that Ngati Parau, Ngati TO and Ngai Te Ruruku have not had 
adequate representation on the MAl board and this is compounded by the fact that they 
have not had the opportunity to vote on members of the board as they should have, 
given the failure to hold elections, nor have they been able to put their own candidate up 
for election. This, they say, has restricted their ability to have input into settlement 
negotiations or to effect any change to the Deed itself. The applicants say the Crown has 
been aware of the election issues for some time. The applicants wrote to the Minister of 
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Treaty of Waitangi Negotiations and the Minister of Maori Development several times in 
the period between October 2015 and October 2016; however, any steps taken by the 
Crown and MAl to remedy MAl's failure to hold elections and comply with the 
Constitution, including a facilitation process initiated by the Crown, occurred too late and 
have failed to mitigate the prejudice suffered by the applicants (Wai 2573, #A1). 

17. A number of concerns are raised specifically in relation to the Crown facilitation process 
outlined above. The process was convened by an independent facilitator, Mr John 
Clarke. Two facilitated hui were held as part of the process on 15 May and 9 July 2016. 
The applicants contend that the Crown failed to consult Ngati Parau, Ngati TO and Ngai 
Te Ruruku on the terms of reference for the facilitation hui and the issues to be 
discussed. As a result, the facilitation hui did not reasonably address their concerns with 
the Deed (in particular the Historical Account, Crown Acknowledgements and Statements 
of Association) and ratification process. The applicants state that they have not received 
a written report on the facilitated hui or any minutes from the hui. 

18. The applicants also raise concerns regarding the financial position of MAl and the failure 
of MAl to hold an AGM with audited financial statements as required by its Constitution in 
2013,2014 and 2015. 

19. In December 2013, MAl took out a $500,000 loan from the Bank of New Zealand (BNZ). 
The terms of the loan include that MAl must transfer rights and obligations to the PSGE 
that is approved by the Crown, and further require that the PSGE provides a guarantee 
in support of MAl's obligation to repay the loan and that the PSGE grants to BNZ a 
general security agreement securing a first ranking charge over all of the PSGE's 
present and after acquired property. MAl failed to disclose the BNZ Bank Loan or its 
essential terms to the members of Ahuriri hapO prior to the vote on the Deed in July
August 2009 (Wai 2574, #3.1.2).The applicants claim that the Crown is aware of this 
failure and that the applicants have concerns relating to the loan and MAl's solvency and 
how this might impact their settlement. 

20. A further concern raised by the Wai 2574 applicants is that MAl's mandate to negotiate 
on behalf of Ngati Tu and Ngai Te Ruruku was on the basis that, in accordance with a 
Memorandum of Understanding ("MOU") signed in 2010, MAl would consult with the 
Maungaharuru-Tangito Trust ("MTT") , the representative entity for Ngati TO and Ngai Te 
Ruruku, on how MAl would negotiate their historical Treaty claims. The applicants allege 
that MAl failed to comply with the terms of the MOU and the Crown is aware of this but 
has failed to address the issue (Wai 2574, #A10 at [10]). 

The Crown's position (Wai 2573, #3.1.9; Wai 2574, #3.1.8) 

21. The Crown acknowledges that MAl did not hold board elections in 2014 and 2015, but 
submits that it has taken active steps to address the issue. The Crown initiated the 
facilitation process discussed above. The elections issue was included in the terms of 
reference for the facilitated hui. 

22. Contrary to the applicants' submission, the Crown submits that the facilitation process 
was a good faith endeavour to consider the issues raised by the applicants and the steps 
that could be taken to address these. Mr Clarke developed the terms of reference for the 
facilitation hui with MAl in consultation with the Office of Treaty Settlements ("OTS") and 
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Te Puni K6kiri ("TPK"). The Crown contends that the applicants have failed to present 
any compelling evidence that the method by which the terms of reference were 
developed presented a sUbstantial barrier to the claimant community's active 
involvement in the process. 

23. Further, it alleges that the terms of reference were sufficiently broad to promote open 
discussion. While two matters were excluded from the scope of facilitation, including the 
settlement package offered in the Deed, Mr Clarke and officials discussed some matters 
relating to the settlement package at the hui, including the Historical Account. Mr Clarke 
continued to meet with MAl and concerned individuals in the week following the hui to 
ensure that he understood their key concerns. 

24. The Crown submits that several positive outcomes addressing applicant concerns came 
from the facilitation process. MAl published a number of documents on its website, each 
MAl board member affirmed his or her support of the Deed, members of Ahuriri hapO 
and other individuals met OTS's principal historian who explained the Crown's position 
on the Historical Account and Crown Acknowledgments in the Deed. The claimant 
community were given the opportunity to provide feedback on the process. 

25. Following a report back from the facilitator to the Minister for Treaty of Waitangi 
Negotiations and Minister of Maori Development, the Chief Crown negotiator, Mr Paul 
Swain, met with MAl to discuss the issue of elections. At a subsequent meeting in 
August 2016 between the Minister for Treaty of Waitangi Negotiations and MAl 
representatives, MAl indicated that two of the initial trustees of the MAT would retire 
before the end of 2016 and elections for those positions would occur before 31 March 
2017. On 23 February 2017, MAl confirmed that the two trustees had resigned effective 
from 17 February 2017. Trustee elections for those two positions will now take place with 
results expected to be known by mid-May 2017. The Crown believes that the retirement 
of those trustees and elections to those positions will go a reasonable way to address 
the applicants' concerns in relation to representation issues on the PSGE. The 
information that two trustees would retire before the end of 2016 was influential in giving 
the Crown sufficient comfort to proceed with the signing of the Deed in November 2016. 

26. Irrespective of the steps taken by the Crown to address the applicants' concerns with the 
operation of MAl, the Crown does not agree that the failure with elections to the board of 
the MAl has meant there was "no opportunity" for the applicants to participate in the 
composition of the negotiation team or the membership of the MAl board. An election 
was held in 2011 when all positions were up for election and a further election was held 
two years later in 2013 where two positions were available. Further, the MAl board is 
elected on a pan-hapO basis; representation is not hapO based. To that extent, it is the 
duty of the members to act in the interests of all the society's members. Other 
mechanisms exist in the MAl Constitution to hold the board accountable. 

27. In March 2016, MAl took steps to present its members with audited financial statements 
for 2013,2014 and 2015 by holding a Special General Meeting. Thus the Crown submits 
that the past defaults of AGM's have now been remedied. 

28. The Crown was not involved in MAl's decision to enter into the credit facility with BNZ 
and is unaware of any impropriety associated with the credit facility. 
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29. Finally, the Crown notes that it is not a party to the MOU referred to by the Wai 2574 
applicants. The Crown is not in a position to enforce compliance with the MOU. 
However, the Crown has encouraged the parties to communicate with each other and 
share information where possible on a number of occasions. 

MAl's position (Wai 2573, #3.1.11; Wai 2574, #3.1.10) 

30. The MAl Constitution sets out that the board members will be elected "biannually" (twice 
a year). The better interpretation, according to MAl, is "biennially" (every two years). This 
interpretation is supported by other parts of the Constitution which reference a two year 
office term for members. 

31. MAl acknowledges that it is clear from the Constitution that there should be AGMs at 
which every two years elections are held and acknowledges that no elections were held 
in 2015 as required. However, this was because there was an expectation that MAl 
would go out of existence once the Deed was ratified by late 2015 and the PSGE was 
established. MAl is empowered under its Constitution to deal with issues unforeseen 
when the Constitution was adopted, such as the holding of elections. To that extent, it 
had some discretion to suspend the 2015 elections. 

32. In light of the above, MAl argues that the fact that no elections were held in 2015 should 
be regarded as either lawful, or, as having no effect upon the treaty settlement now that 
the Deed has been signed - for it is the MAT trustees who will now make the necessary 
and critical decisions for the future of Ahuriri hapO. MAl is largely functus officio. 

33. I interject at this point to note that the MAT trust deed provides that the initial trustees of 
MAT were to be, at the time the trust deed was signed, the current board members of 
MAl (Wai 2573, #A6(a)). 

34. MAl submits that the BNZ bank loan has no relevance to the context of these 
applications. The loan was not guaranteed by members of the board, and nothing has 
been raised by the applicants to justify any suggestion that the board exceeded its 
powers or improperly used the funds. 

The ratification process 

The applicants' position 

35. The applicants allege that the Crown has breached the principles of the Treaty of 
Waitangi by accepting the ratification result for the Deed. The Crown was aware that the 
three hapO represented in these applications were concerned over the decision to 
declare a large number of votes in the ratification process as invalid. 

36. According to the applicants, approximately 150 applications under special voting 
provisions were declared invalid. This number is highly material given that less than 400 
valid votes were cast (Wai 274, #1.1.1 at [48]). 

37. Two reports produced by Mr Colin Carruthers QC, who was commissioned by the Crown 
to independently review the ratification process and the vote, further suggest why the 
exclusion of the 150 votes is significant. In the first report he produced, which 
incorporated the special votes, the percentages of those in favour of the two resolutions 
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put (which were whether they accepted the Deed and agreed to MAT as PSGE) were 
60% and 56% respectively. The report produced following the invalidation of those 
approximately 150 special votes changed the percentages significantly, indicating 
instead that 75.65% and 71.06% of voters were in favour. The applicants submit that the 
disqualification of the 150 votes has a distorting impact on the data and limits the extent 
to which the ratification vote should be relied on as representing approval for the Deed 
and PSGE. 

38. In any case, the applicants claim that even if only the validated votes are considered, the 
approval of the Deed and the PSGE is the third lowest rate of all Treaty settlements to 
date. 

The Crown's position 

39. The Crown submits that there is no impropriety in the outcome of the ratification vote. 
The Crown notes that in Mr Carruthers second report he erred in recording that 44 
special voter applications had been declined. Therefore, the figure of 150 votes referred 
to by the applicants is inaccurate. In fact, only 106 votes were declared invalid. The 
decision to decline those votes was based on information provided by MAl which 
informed the Crown that those 106 voters were ineligible to vote. All reasonable steps 
have been taken by the Crown to ensure that its acceptance of the ratification result is 
appropriate. 

MAl's position 

40. MAl states that the process around verifying the applications for special votes was fully 
explained to the claimant community. The poll was conducted by the independent Tuia 
Group. The results of the ratification were then reviewed by Mr Carruthers, and the 
results were discussed later in the facilitation process with Mr Clarke. Counsel submits 
that the applicants have failed to identify a sustainable basis for criticising the 
conclusions of Mr Carruthers in his report. The results of ratification overwhelmingly 
support the signing of the Deed and the establishment of the PSGE. 

The Deed of Settlement 

The applicants' position 

41. The Wai 2573 applicants submit that the Crown has failed to properly reflect matters of 
concern to Ngati Parau in the Deed of Settlement. Specifically, the applicants consider 
that the current description of the battle at Omarunui contained in the Historical Account 
does not properly reflect the claims and interests of Ngati Parau. 

42. The Wai 2574 applicants are concerned with the Historical Account and Statements of 
Association in the Deed including: 

• The failure to accurately reflect Keteketerau as the Southern boundary for 
Ngati Tu and Ngai Te Ruruku; 

• The failure to make reference to the members of Ngati TO who were 
imprisoned and sent to the Chatham Islands; 
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• The failure to reference the protest by Ngati TO to the sale of the Ahuriri 
Block; 

• The description of the name of the Esk River as Te HUkawai-o-Hinganga and 
the inaccurate statement that such name is known to all Ahuriri hapO, when 
this name is not recalled by Ngati TO or Ngai Te Ruruku kaumatua; 

• The description of Ngati Hinepare's area of interest (and therefore its 
boundaries with Ngati TO) in relation to the Mangaone River; and 

• Certain descriptions in relation to the Coastal Marine Area, including the 
description of Keteketerau and the failure to recognise the territorial rights of 
particular hapO. 

43. Despite the applicants' concerns and attempts to engage the Crown on these issues, the 
Crown has not had an open mind towards making any changes to the Deed (Wai 2573, 
#3.1.12). 

The Crown's position 

44. The Crown submits that the depiction of events at Omarunui in the Historical Account is 
accurate and fulfils the key purpose of enabling the Crown to acknowledge and 
apologise for those acts or omissions that breached the Crown's Treaty obligations. 

45. However, it notes that a Historical Account does not traverse every action taken by every 
group of settling people. The Crown submits that appropriate reference to the 
involvement in Ngati TO in those events is made in the Maungaharuru-Tangitu HapO 
Deed of Settlement, which is progressing separately to the Ahuriri Deed. This refers 
specifically to some of the prisoners being Ngati TO. 

46. Furthermore, MAl hold the mandate to negotiate the terms of settlement. A Deed of 
Settlement is a negotiated document and unilateral changes to it cannot be made by the 
Crown. The Crown notes that the purpose of a Historical Account is to set out the 
reasons for the Crown apology and acknowledgments, not to present a comprehensive 
history of the claimant group or their relationship with the Crown. 

Degree of Support 

The applicants' position 

47. The applicants submit that the ratification result indicates a high level of discontent 
concerning the settlement. They further contend that they have a high level of support to 
bring these claims. 

48. The Wai 2573 applicants submit that at hui-a-hapO held on 3 August 2014 and 11 
October 2015, Ngati Parau passed a resolution confirming the authority of the named 
claimants of Wai 2573 to represent Ngati Parau's concerns relating to MAl and the 
Ahuriri settlement (Wai 2573, #A9). 

49. The Wai 2574 applicants submit that the Maungahauru-Tangito Trust (MTT) is the 
representative entity for Ngati TO and Ngai Te Rururku (Wai 2573, #A9). A named 
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claimant of Wai 2574, Mr Bevan Taylor, is the Chairperson of Kahui Kaumatua of the 
MTT. The other named claimants of Wai 2574 are all trustees of the MTT. To that end, 
the applicants claim that they can represent Ngati TO and Ngai Te Ruruku. Indeed, MTT 
has a "role to advocate for Ngati TO and Ngati Te Ruruku interests where it considers 
they are not being sufficiently provided for" (Wai 2563, #A9 at [11]). 

The Crown's position 

50. The Deed was ratified by 75.65% of the claimant community who voted. This 
demonstrated a high level of support that was sufficient for the Crown to proceed to the 
signing of the Deed. 

51. The Crown maintains that the applicants have failed to demonstrate that they command 
any wider support for the claims beyond those named on the statements of claim. 

52. Specifically, it notes that no minutes have been provided for the hui-a-hapO on 3 August 
2014 that the Wai 2573 applicants refer to in support of their assertion that they 
represent Ngati Parau. 

53. Further, the MAT is the PSGE responsible for receiving settlement assets from the 
Crown on behalf of Ahuriri hapO. The trustees of MAT signed the Deed on 2 November 
2016. The trustees had the requisite authority to sign the Deed on behalf of Ahuriri hapO 
and required no additional authority from the applicants. 

MAl's position 

54. MAl contests the evidence presented by the applicants regarding the support they have 
to bring these claims and supports the submissions of the Crown. MAl emphasises that 
the Deed of Mandate was endorsed by a 98.8% majority of those who voted in 2009. 
This demonstrates that there is strong level of support for MAl. MAl does not otherwise 
address the issue that these three hapO no longer support the mandate. 

Alternative remedies 

The Crown's Position 

55. In its response to the applications for urgency, the Crown raised the issues of alternative 
remedies and delay as weighing against a grant of urgency. The applicants responded 
fully to the Crown's submissions in their reply submissions and I therefore deal with them 
in that order. 

56. The Crown submits that the applicants should have sought relief in the High Court in 
relation to their concerns with MAl's compliance with its Constitution. 

57. Further, it states that there is no evidence that the applicants exhausted all alternative 
remedies available to them. The Crown emphasises that the applicants had earlier 
opportunities, and more appropriate means, to challenge MAl's compliance with its 
Constitution. In fact, in accordance with the Constitution, they could have requested a 
Special General Meeting at which allegations of MAl's non-compliance with the 
Constitution could have been raised (Wai 2573, #3.1.16). 
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58. Finally, it is suggested that the Select Committee process for any settlement Bill which 
eventuates provides an opportunity for the applicants to present any concerns they have 
in relation to the settlement; these could then be reported to the House of 
Representatives for consideration. 

The applicants' position 

59. The applicants submit that they made extensive efforts to have their concerns 
addressed, including placing their concerns before the Crown and MAl, participating in 
the facilitation process, and engaging in discussions with the Crown. 

60. However, since the Deed has now been signed, the Tribunal is the only redress option 
effectively available. 

61. The applicants state that the dispute resolution processes available under the 
Constitution, including the provision for a Special General Meeting, were inadequate in 
this case. That meeting, had it been called, would have been presided over by the MAl 
board and the composition of that board is a key concern for the applicants. 

62. Although a High Court application could have been made, it could only have focused on 
compelling MAl to comply with its Constitution. Any relief obtained through the Court 
would not have addressed the issues raised in respect of the Crown's Treaty obligations 
in settlement negotiations, particularly in relation to the Historical Account, Crown 
Acknowledgments and the Statements of Association in the Deed. 

63. Finally, the applicants argue that the Select Committee process is not the appropriate 
forum to challenge Treaty issues arising out of the settlement. 

Delay 

The Crown's position 

64. The Crown submits that the applicants delayed in bringing their claims. The Crown 
states that the issues surrounding the urgency application are no longer current as the 
Crown has addressed the applicants' concerns. 

65. Further, the Deed has now been signed. An urgent inquiry would create a high risk that 
settlement of the Ahuriri hapO claims would be delayed even further, having already 
consumed a vast amount of effort, time and expense. There may be ramifications 
beyond the immediate claimant community. Redress in respect of the Kaweka and 
Gwavas Crown Licensed Forests is provided for in both The Ahuriri Deed of Settlement 
and the Heretaunga Tamatea Deed of Settlement through the establishment of a 
company by the Deeds which will manage the Forests upon settlement. Any delay to the 
Ahuriri settlement may therefore also have an impact on the ability of the Heretaunga 
settlement to proceed. 

The applicants' position 

66. The applicants submit that there has been no delay in bringing these proceedings. They 
say they were entitled to rely on discussions with the Crown to address their concerns 
directly, however when the Deed was signed without notice the applicants made their 
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urgency application. Further, any prejudice caused by delay is clearly outweighed by the 
seriousness of the claims and the prejudice alleged by the applicants. 

Urgency criteria 

67. The Tribunal's Guide to Practice and Procedure states the following with regards to 
applications for an urgent hearing: 

In deciding an urgency application, the Tribunal has a regard to a number of 
factors. Of particular importance is whether: 

• The claimants can demonstrate that they are suffering, or are likely to 
suffer, significant and irreversible prejudice as a result of current or 
pending Crown actions or policies; 

• There is no alternative remedy that, in the circumstances, it would be 
reasonable for the claimants to exercise; and 

• The claimants can demonstrate that they are ready to proceed urgently to 
a hearing. 

Other factors that the Tribunal may consider include whether: 

• The claim or claims challenge an important current or pending Crown 
action or policy; 

• An injunction has been issued by the courts on the basis that the 
claimants have submitted to the Tribunal the claim or claims for which 
urgency has been sought; and 

• Any other grounds justifying urgency have been made out. 

Prior to making its determination on an urgency application, the Tribunal may 
consider whether the parties or the take or both are amenable to alternative 
resolution methods, such as informal hui or formal mediation under clause 9A of 
schedule 2 to the Treaty of Waitangi Act 1975. 

68. The Tribunal has stated on a number of occasions that it will only grant an urgent hearing 
in exceptional cases and where it is satisfied that adequate grounds for urgency have 
been made out. The applicant must establish that there is an exceptional case that 
warrants the diversion of the Tribunal's resources from other inquiries and priorities to 
conduct an urgent inquiry into their claim. 

Discussion of application for urgency 

69. There are three key aspects to the applications for urgency: 

• First, the applicants submit that the Crown's process in negotiating the Deed of 
Settlement was substantially flawed and in breach of the principles of the Treaty. 

• Secondly, they submit that the Deed is inappropriate in that there are 
inaccuracies in the Historical Account, Statements of Association and boundary 
descriptions and the Deed does not adequately address their historical Treaty 
claims. 

• Thirdly, the applicants claim that MAl has not established or maintained its 
mandate to settle. 
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70. As to the first aspect, it is usual for there to be flaws, mistakes, and gaps causing 
disputes in the settlement process. In some cases they are so important that the process 
becomes not viable. In others, the problems and particularly their effect will depend on 
the perception of the individuals and hapO concerned. In many cases the problems are 
by in large able to be worked around and the parties can move on and are willing to do 
so. However the magnitude of the problems and the perceptions of the problems by the 
parties fuelled by preconceptions all too frequently morph over as to require a decision 
as to whether a proper mandate has been established, lost or retained. 

71. In my view, here, there are well established flaws in the process but they are not of 
themselves to be reasonably viewed as rendering the process terminally flawed. 

72. However they may be the cause of, or justification for mandate issues. The conflict and 
the issues are better seen as being relevant to mandate and therefore I decline the 
urgency application couched on the basis that the alleged flaws in the process are such 
that they of themselves are likely to render a settlement as being improper in Treaty 
terms. 

73. As to the second matter, it should be borne in mind that historical memory of individual 
Maori or hapO is not created or changed by words in a Deed of Settlement. The historical 
accounts in the Deed may cause disquiet amongst some groups but those groups retain 
their own historical memories quite unchanged. The Crown is quite right that other 
accounts are contained in other Treaty documents and in this case render this matter 
less important. While the account in these particular Treaty documents may not accord 
with the applicants' view of history, I do not regard it is possible that they are likely to 
suffer significant and irreversible prejudice by the wording of this Deed and urgency is 
declined in this regard. 

74. The third key aspect discussed above is the establishment and maintenance of mandate 
by MAl. 

75. In response to the submissions and evidence from the Crown and MAl in opposition, the 
applicants then filed further substantial evidence and submission in relation to these two 
issues. This went further than one would expect in orthodox civil procedure and the 
volume and detail seemed to carry the matter to a different level. It was for that reason I 
took the somewhat unusual step of inviting the Crown and MAl to respond further as they 
saw fit. I was not however prepared to prompt the parties as to how they should 
construct their case because these issues were at all stages and particularly at this 
stage, clearly in play. 

76. The Crown took the opportunity to contest both points. It is to be noted however that the 
Crown is at a distance from the internal politics of claimant groups. 

77. What is telling however, is that MAl who would have intimate knowledge of what was 
going on did not address the assertions, in particular it did not address the clear 
allegation that mandate had been lost. I do not at this point intend to go back through the 
assertions and counter assertions for I have formed a clear view as to how the matter 
should proceed and I do not want to muddy the waters for the Tribunal who will hear this 
matter. MAl's present silence sends a powerful signal and I am left of the view that the 
loss of mandate as alleged is a very real possibility. 
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78. Having reached that point, I accept that it is almost inevitable that if the Crown settles 
with a body that does not hold mandate then significant and irreversible prejudice will be 
caused . 

79. I do not accept that I should dismiss the application for urgency on the basis of delay or 
alternative remedy. The applicants have been consistent in their opposition and the 
matter is too important. It can be dealt with quite swiftly in terms of the limited grant of 
urgency that I now intend to make. 

80. The matter is now granted urgency only on the following issue: 

Is the Crown in breach of the principles of the Treaty of Waitangi and thereby causing or 
likely to cause prejudice to a group of Maori of whom the claimants are members by 
proceeding to settle in terms of the Deed because MAl have not established or 
maintained a proper mandate? 

81. In the meantime, a panel will be appointed to hear these claims. The panel may also 
wish to convene a teleconference with counsel to deal with interlocutory matters for 
hearing. 

The Registrar is to send a copy of this direction to counsel for the applicant, Crown counsel 
and those on the notification list for: 

• Wai 2573, the Mana Ahuriri Deed of Settlement (Ngati Parau) claim; and 

• Wai 2574, the Ahuriri HapO Deed of Settlement (Ngati TO and Ngai Te Ruruku) 

claim. 

DATED at ~ ington this 9th day of March 2017 

'" 
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