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MAY IT PLEASE THE TRIBUNAL: 

 

1. This Memorandum of Counsel (“MoC”) is filed on behalf of:  

 

a. Cletus Maanu Paul, Co-Chairperson of the New Zealand Maori 

Council (“NZMC”), and Chairperson of Mataatua District Maori 

Council (“DMC”), for and on behalf of himself, and the Mataatua 

DMC; 

b. Desma Kemp Ratima, Chairperson of Takitimu DMC, for and on 

behalf of himself and the Takitimu DMC; 

c. Rihari Richard Takuira Dargaville, Chairperson of Te Tai Tokerau 

DMC, for and on behalf of himself and Te Tai Tokerau DMC; 

d. Titewhai Harawira, Chairperson of Tamaki Makaurau DMC, for and 

on behalf of herself and Tamaki Makaurau DMC; 

e. Willie Jackson, Chairperson of Tamaki ki te Tonga DMC, for and on 

behalf of himself and Tamaki ki te Tonga DMC (claimants at 

subparagraphs a. to e. together called “the DMC Claimants”); 

f. John Tamihere, for and on behalf of Te Whānau o Waiparera, the 

Manukau Urban Maori Authority (“MUMA”), the National Urban 

Maori Authority (“NUMA”), Te Roopu Awhina ki Porirua, and 

Kirikiriroa Marae (“the Urban Claimants”); 

g. the Claimants for Wai 179, a claim by Colin Malcom, Anne Davis and 

Huhana Seve; 

h. the Claimant for Wai 1541, a claim by Fredrick Collier; 

i. the Claimant for Wai 1524, a claim by Hineamaru Lyndon; 

j. the Claimant for Wai 1673, a claim by Rihari Dargaville; 

k.  the Claimant for Wai 1681, a claim by Popi Tahere; 

l. the Claimant for Wai 1918, a claim by Mataroria Lyndon (claimants at 

subparagraphs g. to l. together called “the Ngapuhi Claimants”); and 
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m. the claimants for Wai 996, a claim by David Potter and Andre 

Paterson for and on behalf of themselves and the Tangihua whanau 

and the hapu of Ngati Rangitihi, and Cletus Maanu Paul (together 

called “the Claimants”). 

 

2. This MoC responds to the Pre-Judicial Conference Discussion Paper dated 21
st
 April 

2017 (“the Discussion Paper”) highlighting issues for further discussion at the 

upcoming Judicial Conference (“the JC”) to be held in Wellington on 11
th

 and 12
th

 

May 2017.
1
 

 

3. This MoC addresses the following matters which were raised in the Discussion Paper: 

 

a. is it possible or desirable at this point to decide in favour of a largely 

contemporary focus for the inquiry? If not, what steps should be taken 

to define the scope and focus of the inquiry? 

b. to what extent should the inquiry and the evidence produced for it 

focus on factors such as land loss, colonisation, poor housing and 

living conditions, as contributors to poor Māori health outcomes? 

c. which claim issues, if any, lie outside the health services/outcomes 

kaupapa of the inquiry (such as those involving Child, Youth and 

Family, coronial policies and practices, prison health issues, and other 

issues)?  

d. are claim issues relating to maternal health, maternal services, and 

maternal wellbeing, including traditional practices and knowledge 

around childbirth, better heard in this inquiry or in the mana wahine 

kaupapa inquiry? 

e. what claims are eligible, with supporting reasons from counsel? 

f. are early oral hearing necessary, and if so: 

i. should the Nga Korero Tuku Iho approach be adopted? 

                                                           
1
 Wai 2575 #2.8.1 at 3.  
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ii. what criteria should be set on who qualifies for oral hearings, 

and whose testimony should wait for full hearings? 

iii. how should such criteria be enforced? 

g. is a draft statement of issues provided by Counsel required before 

research begins? 

h. how soon can the details of a hearing timetable be confirmed? 

i. what processes might be required for health-impaired claimants to 

participate in the inquiry? 

j. what processes would be required for sensitive health information? 

 

4. Each of the questions above will be addressed in turn.  

 

A: Scope of Inquiry To Be Historical and Contemporary 

 

5. This section covers whether it is possible or desirable to decide in favour of a 

largely contemporary focus for the Inquiry. 

 

6. The Health Services and Outcomes Kaupapa Inquiry (“the Inquiry”) should focus 

on all factors that have contributed to poor Māori health outcomes since 1840. 

The Claimants do not agree to a contemporary focus for the Inquiry because it is 

important that previous Crown conduct be fully analysed and explored in order to 

ascertain what Crown conduct was in breach of te Tiriti o Waitangi/the Treaty of 

Waitangi (“te Tiriti/the Treaty”), and to be able to properly remedy the conduct 

inconsistent with te Tiriti/the Treaty. Māori and the Crown cannot move forward 

in any kind of enlightened manner unless they are able to examine the detail of 

those events and that conduct that led to the current poor outcomes in relation to 

Māori health. Those unable to catalogue the past are doomed to repeat it.  

 

7. It is also important in this context to start historically with the meaning of te 

Tiriti/the Treaty and what the principles of te Tiriti/the Treaty (“the Principles”) 

are. Counsel submits that the first issue to be examined should be a constitutional 
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issue, looking at the nature of the Partnership which was envisaged under te 

Tiriti/the Treaty.  

 

8. In particular, in 2014, the Ngapuhi Claimants received a finding from the Tribunal 

in Te Paparahi o Te Raki Stage One Report (“the Stage One Report”) that their 

rangatira did not cede their tino rangatiratanga when they signed te Tiriti/the 

Treaty. The Tribunal concluded that:  

 

Our essential conclusion, therefore, is that the rangatira did not cede their 

sovereignty in February 1840; that is, they did not cede their authority to 

make and enforce law over their people and within their territories. 

Rather, they agreed to share power and authority with the Governor. They 

and Hobson were to be equal, although of course they had different roles 

and different spheres of influence. The detail of how this relationship 

would work in practice, especially where the Māori and European 

populations intermingled, remained to be negotiated over time on a case-

by-case basis. But the rangatira did not surrender to the British the sole 

right to make and enforce law over Māori [emphasis added].
2
 

 

9. As such, te Tiriti/the Treaty was not a treaty of cession. The Tribunal also held: 

 

In drawing this conclusion, we say nothing about how and when the 

Crown acquired the sovereignty that it exercises today. Our point is simply 

that the Crown did not acquire that sovereignty through an informed 

cession by the rangatira who signed te Tiriti at Waitangi, Waimate, and 

Mangungu.  

 

What does this mean for treaty principles? Given we conclude that Māori 

did not cede their sovereignty through te Tiriti, what implications arise 

for the principles of the treaty identified over the years by both this 

                                                           
2
 Waitangi Tribunal He Whakaputanga me te Tiriti: The Report on Stage 1 of the Te Paparahi o Te Raki 

Inquiry (Wai 1040, 2014) at 527. 
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Tribunal and the courts? That is a matter on which counsel will no doubt 

make submissions in stage 2 of our inquiry, where we will make findings 

and, if appropriate, recommendations about claims concerning alleged 

breaches of the treaty’s principles. It suffices to reiterate here that, in 

February 1840, an agreement was made between Māori and the Crown, 

and we have set out its meaning and effect. It is from that agreement that 

the treaty principles must inevitably flow [emphasis added].
3
 

 

10. Counsel has just completed Generic Closing Submissions (“GCSs”) on these 

points, and characterise the relationship under te Tiriti/the Treaty as follows: 

 

…the word “Partnership” is used to mean the Partnership envisaged under 

te Tiriti/the Treaty, which was elucidated by the Tribunal in Stage One, as 

comprising 3 distinct spheres of “Sovereignty”, namely: 

 

a. the British Crown governing its subjects over land 

legitimately acquired by it or them (“British Authority”); 

b. Māori tino rangatiratanga over Māori peoples, lands and 

other taonga (“Māori Authority”); and 

c. a partnership, to be discussed and agreed where Māori and 

English populations intermingled (“Shared Authority”).
4
 

 

11. Counsel also, in those GCSs, proposed new revised principles of te Tiriti/the 

Treaty. Those submissions were contained in paragraphs 305 to 352, and are 

attached as Annex A.  

 

12. Counsel submits that these matters are integral to this Inquiry, as the Tribunal 

cannot properly undertake its task of assessing whether Crown conduct is in 

                                                           
3
 Waitangi Tribunal He Whakaputanga me te Tiriti: The Report on Stage 1 of the Te Paparahi o Te Raki 

Inquiry (Wai 1040, 2014) at 527. 
4
 Wai 1040 #3.3.228 at 47.  
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breach of te Tiriti/the Treaty unless it has an accurate view of what te Tiriti/the 

Treaty means and therefore what the Principles should be.  

 

13. The approach taken in the Report on the Trans-Pacific Partnership Agreement  

(“the TPPA Report”) and the Tū Mai te Rangi! Report on the Crown and 

Disproportionate Reoffending Rates (“the Reoffending Rates Report”) was that 

such matters were not within the scope of those inquiries. The Reoffending Rates 

Report concluded that: 

 

 …the interested parties submitted that the report on stage 1 of the Te 

Paparahi o te Raki inquiry found that ‘the understanding upon which past 

Treaty/Tiriti principles were based, that is, that Māori ceded sovereignty to 

the Crown, was wrong’. According to the interested parties, this finding 

means ‘the Crown cannot claim a legitimate kawanatanga right to 

represent Māori on matters of incarceration on the back of a cession of 

sovereignty, given that it has now been found that a cession of sovereignty 

by Māori did not occur’. This issue is outside the scope of our inquiry.
5
 

 

14. Similarly, the Tribunal concluded in the TPPA Report that: 

 

It is not our role to consider the consequences of the Te Raki Tribunal’s 

conclusions in the stage 1 report for Treaty principles – that is a matter for 

that Tribunal in stage 2. Nothing we say in this inquiry is intended to 

intrude into, or influence, the ongoing Te Raki inquiry. We also consider 

that an urgent inquiry is not the appropriate forum to address broad 

constitutional questions, particularly those concerning the Crown–Māori 

relationship in respect of international instruments. We do not have the 

time, evidence, or range of interested parties to properly conduct such an 

inquiry.
6
 

 

                                                           
5
 Waitangi Tribunal Tū Mai te Rangi! Report on the Crown and Disproportionate Reoffending Rates (Wai 

2540, 2017) at 79-80. 
6
 Waitangi Tribunal Report on the Trans-Pacific Partnership Agreement (Wai 2522, 2016) at 7-8.  
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15. Counsel submits that the approach in both reports ought to be distinguished 

because they related to urgent inquiries. However, in this Inquiry, which is not an 

urgent inquiry, these matters must be established first because there is a need to 

look at exactly how Māori went from having tino rangitiratanga over their own 

health matters, to their current woeful situation. This means that an analysis of the 

historical situation in terms of Crown conduct in relation to the imposition of 

legislative and institutional control over Māori and their health system is crucial to 

this Inquiry. 

 

16. The Claimants have sought the following remedies: 

 

a. a finding that: 

i. at or shortly prior to 1840, Māori collectively exercised 

mana and tino rangatiratanga over their peoples and other 

taonga; 

ii. the exercise of mana and tino rangatiratanga includes the 

responsibility for ensuring the health and wellbeing of their 

own peoples in accordance with their own extensive body 

of regulatory laws or tikanga;  

iii. under Article 2 of te Tiriti/the Treaty, Māori retained full, 

exclusive and undisturbed possession of their taonga, 

including their peoples and health services; 

iv. the tino rangitiratanga of Māori rangatira over their peoples 

and health services was never ceded under Article 1 of te 

Tiriti/the Treaty; and 

v. consequently, all responsibility for ensuring the health and 

wellbeing of their own peoples resides with Māori; 

b. Crown acknowledgment that the full responsibility for ensuring the 

health and wellbeing of Māori remains with Māori; 
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c. the transfer of the provision of Māori health services, along with the 

requisite funding, and technical support, where deemed necessary, to 

Māori; 

d. the Claimants, along with Iwi Authorities and the Māori Women’s 

Welfare League, to establish jointly a Te Ohu Hauora/Māori Health 

Commission, to agree to a process by which Māori health services 

are transferred;  

e. restitution, comprising the return of all decision-making (including 

both local-level decision-making and national-level decision-

making) in relation to Māori health services to Māori; and 

f. compensation for all losses suffered as a result of the Crown’s 

conduct in depriving Māori of their rights and entitlements to tino 

rangatiratanga over the health services of their peoples. 

 

17. These remedies rest upon the view that neither the Claimants’ tino rangatiratanga 

nor kāwanatanga over their lands, taonga and peoples was ever ceded, or 

delegated in any way, to the Crown. It is therefore important that the historical 

context under which the Crown illegitimately subsumed Māori into their health 

systems, institutions, policies and practices are explored and assessed against what 

was required under te Tiriti/the Treaty.  

 

B:    Focus of Inquiry To Include All Relevant Factors 

 

18. This section discusses what extent the Inquiry and the evidence produced for it 

should focus on factors such as land loss, colonisation, poor housing and living 

conditions, as contributors to poor Māori health outcomes. 

 

19. Counsel has made some amendments to the themes as set out in paragraph 3.1 of 

the Discussion Paper. The proposed amended themes are set out at Annex B. 
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20. A few matters to highlight are the definitions and cultural norms of what a Māori 

Health System would constitute. Māori norms are much wider and more holistic, 

and incorporate spiritual aspects. It is submitted that the Inquiry ought to be wide 

in scope and be premised on a Māori world view of what constitutes a Health 

System.  

 

21. Secondly, there is already a substantive body of work internationally that looks 

into the deleterious effects of colonisation on the mental, physical and spiritual 

health of indigenous peoples. It would be remiss of this Inquiry to preclude an 

examination of the causes of Māori ill health, and in particular, the inter-

generational effects of colonisation, including; the takings of land and other 

natural resources crucial to Māori health and wellbeing; assimilationist policies 

which broke down Māori social and cultural structures and organisation; and the 

removal of social and cultural frameworks and values. Therefore, Counsel 

respectfully submits that the policies and practices of the Crown, from the outset 

of its colonisation of the Māori people and their territories, which have had an 

effect on the health outcomes for Māori, need to be within the scope of the 

Inquiry. 

 

C: Focus of Inquiry To Be Wide 

 

22. This section covers which claim issues, if any, lie outside the health services/ 

outcomes kaupapa of the Inquiry. 

 

23. The Claimants desire a wide inquiry into these matters for the reasons already set 

out at paragraphs 19 to 21 above.  

 

 

D: Focus of Inquiry To Include Maternal Health  
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24. This section discusses whether claim issues relating to maternal health, maternal 

services, and maternal wellbeing should be included in this Inquiry.  

 

25. Counsel submits that health issues relating to maternal services and maternal 

wellbeing should be heard in the Inquiry as they are integral to the wellbeing of 

all Māori.  

 

E: All Claims To Be Eligible 

 
26. This section discusses what claims are eligible for the Inquiry.  

 
 

27. The Claimants have submitted that they are eligible to participate in the Inquiry. 

Counsel will abide the decision of the Tribunal in relation to the process and 

timetable for determining eligibility.  

 

F: Early Oral Hearings 

 

28. This section covers whether early oral hearings/Ngā Kōrero Tuku Iho are necessary.  

 

29. Counsel respectfully submits that, unlike the Military Veterans Kaupapa Inquiry, 

early oral hearings are not necessary because the health concerns of Māori are 

generally ongoing. Data and statistics demonstrate that prejudice does exist 

already. It is always a risk that tangata whenua witnesses will pass on without 

providing relevant evidence to the Tribunal. Counsel suggests that in this regard, 

it is important that a draft Statement of Issues (“SoI”) takes priority so that written 

Briefs of Evidence (“BoEs”) can proceed as soon as a draft SoI is available. In 

this regard, Counsel prefers option C on page 13 of the Discussion Paper.  

 

G: Statement of Issues 
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30. This section discusses whether a draft SoI should be provided by Counsel before 

research begins. 

 

31. Counsel respectfully submits that a draft SoI ought to be available before any 

research begins, because the scope of the issues will necessarily affect the scope of 

the research and the research terms of reference. 

 

32. The following process is recommended:  

 

a. the Tribunal to issue Directions on the scope of the Inquiry by the end 

of May 2017; 

b. a Counsel Co-ordinating Committee (“CCC”) devises a draft SoI and 

submits it to the Crown for comment by the 14
th

 of July; 

c. the Crown to provide feedback by the 4
th 

of August;  

d. any amendments to be made by the CCC and an agreed SoI filed with 

the Tribunal by the 18
th

 of August or, alternatively, if there is no 

agreement between the Crown and Claimants on the SoI, the 

Claimants to file the draft SoI and the Crown and any other parties to 

file submissions on the draft SoI. 

 

H: Hearing Timetable 

 

33. This section discusses how soon a hearing timetable can be confirmed. 

 

34. Counsel submits that a hearing timetable ought to be confirmed shortly, and that 

hearings could be scheduled to begin at the end of this year.  

I: Processes Required for Participation 

 

 

35. This section discusses what processes might be required for health-impaired 

claimants to participate in the Inquiry. 
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36. Counsel will abide the decision of the Tribunal, and agrees that the Tribunal adopt 

specific practices which take into account the needs of blind, vision-impaired 

claimants, or claimants with other impairments. 

 

J: Processes for Sensitive Health Information 

 

37. This section covers what processes would be required for sensitive health 

information in the Inquiry.  

 

38. Counsel agrees that much of the information in the Inquiry is confidential, private 

and personal. We have been advised by the Claimants that they would require 

protection and confidentiality if they were to give the very sensitive evidence that 

they have, in particular, in relation to mental health issues.  

 

 

Dated 11
th

 May 2017 

 

______________________ 

Janet Mason 

Counsel Acting 

 




