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MAY IT PLEASE THE TRIBUNAL

KUPU WHAKATAKI

1. These closing submissions are filed on behalf of the following claimant
in the Bay of Islands Sub-Region of Te Paparahi o Te Raki (“the

Claimants”):

(@) Wai 1140 - a claim filed by Moka Kaenga Maata Puru, Moses
Richard Witehira, Shirley Louise Hakaraia and Peti Pukepuke
Ahitapu for and on behalf of themselves, their whanau, and the
hapd of Patukeha ki Te Rawhiti; and

(b) Wai 1307 — a claim filed by Matutaera Te Nana Clendon, Robert
Sydney Willoughby, Marara Kaweora Hook and Te Aroha Rewha

on behalf of themselves and the hapi of Ngati Kuta ki Te Rawhiti.

2. It has been noted throughout this inquiry that whilst these claims have
been filed independently and for and on behalf of the hapid that the
Claimants’ represent, the claims have been presented for the Tribunal
jointly, as the rohe that these hapiu exercise their rangatiratanga and

mana over are shared and in parts overlapping.

3. These closing submissions will therefore traverse the claims and issues
arising as a result of the actions and inactions of the Crown in breach
of Te Tiriti which have affected both hapd jointly, and to a large extent,
in the same ways. Whilst these claims are presented jointly the
autonomy of both hapi should be borne in mind by the Tribunal as it

considers each issue set out in these submissions.

4, The central feature of the claims is the imposition of Crown policy,
practice, legislation and procedure on Ngati Kuta and Patukeha lands,
waters, wahi tapa, forests fisheries and resources. These submissions
will show that the experience of the hapi from 1840 to the present day
has been one of deprivation, disempowerment, and disillusionment but

also a story of survival.

NGA KEREME

5. The original Statement of Claim for Patukeha was submitted by

Kataraina Hemara for and on behalf of herself, her whanau, and the
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10.

autonomous hapi of Patukeha and was received by the Waitangi
Tribunal on 11 February 2004.

The original Statement of Claim for Ngati Kuta was submitted by
Matutaera Te Nana Clendon, Robert Sydney Willoughby and Te Aroha
Rewha and was received by the Waitangi Tribunal on 1 April 2005.

Since the filing of the claims, in 2004 and 2005 over a decade has
passed and in that time so too have members of the claimant hapa.
Counsel wish to acknowledge those original named claimants such as
the late Kataraina Hemara and Te Aroha Rewha whose contributions to
the claim should not be forgotten. He tika ki te tuku mihi kia ratou kua
mene atu ki te po, kua hoki atu ki tua o te arai. Moe mai ra, moe mai

ra, haere atu ram

The claim recognises that Ngati Kuta and Patukeha hold customary
interests in land throughout the Te Paparahi o Te Raki Inquiry but

particularly in the Bay of Islands sub-region.

Ngati Kuta and Patukeha also recognise that other hapd may hold or
assert customary interests in some lands subject to this claim and they
do not seek to deny any such interest of other groupings. In particular
the Claimants acknowledge that they share customary interests within
the same areas that others from Ngati Wai, Ngati Rehia, Ngati Hine, Te

Kapotai, Ngati Manu and Ngati Rabhiri claim.

That being said, under customary lore, Ngati Kuta and Patukeha are
the ahi kaa who hold the authority as kaitiaki in their rohe which will be

set out in more detail below.

PATUKEHA KI TE RAWHITI

Te iwi ko Ngapuhi

Te hapi ko Ngai Tawake ki te tai moana

Te Maunga ko Rakaumangamanga nga pou o te wharetapu 6 Ngapubhi
Te Moana ko Ipipiri

Ko te mana tangata o Te Rawhiti ko Patukeha me Ngati Kuta

Te marae ko Te Rawhiti me Kaingahoa



Patukeha are part of the Ngapuhi confederation descended from the
tdpuna Ranhiri. The Tribunal will recall that Patukeha were once known
as Ngai Tawake who originally occupied land at Kaikohe at Matarua

and later settled and lived around Te Waimate and Kerikeri.

As such the Kaumatua Moka Puru in his evidence acknowledged the
territories of Ngai Tawake are encapsulated in the following
Whakatauki':

Ngai Tawake ki te waokd,
Ngai Tawake ki te tuawhenua,
Ngai Tawake ki te takutai moana,

(Ngai Tawake of the dense forest, interior and seacoast).

Ngai Tawake 6 Takutai Moana is centred at Te Rawhiti and that is the
principal area of customary interest for Patukeha who whilst
acknowledging their strong ancestral ties with the original Ngai Tawake,
assumed their own autonomy as a hapi in the late 18" and early 19%

century.

The oral traditions of Patukeha record that they moved to Ipipiri in the
south eastern Bay of Islands as a result of utu for the deaths of their
relatives killed by Ngare Raumati. Te Auparo, who was the mother of
Te Wharerahi, Rewa (Manu) and Moka was killed in her garden and her
daughter Te Karehu was taken and eaten at Te Waiwhakaata. Hence
the descendants of Te Auparo became known as Te Patukeha in

remembrance of the fact that she was killed in a turnip patch.?

There were several taua as utu against Ngare Raumati between about
1780 and 1790° including at Parahi pa, Otauaoraora pa at Whiorau,
Motungarara pa at Okahu, Kahuwera pa at Paroa and Tapeka in a battle
at sea. Some 25 years later a taua led by Rewa attacked Okuia then
Moturahurahu off Hauai until peace was eventually reached by Takabhi
handing his mere Muramura and the rights to his lands to Rewa.*

Patukeha continued to live in the Ipipiri area with some Ngare Raumati

Brief of Evidence of Moka Puru, Wai 1040, #F20 at page 6.

M Puru, above n 1 at page 6.

Leslie Kelly in “Fragments of Ngapuhi History, The Conquest of the Ngare-Raumati”, Journal of the
Polynesian Society, (1938), p163.

M Puru, above n 1 at page 12.



16.

17.

but through conquest and intermarriage, Ngare Raumati no longer had

mana whenua in this rohe.

Other rangatira of Ngapuhi also settled in Ipipiri at Te Rawhiti, Paroa,
Otupoho and Hahangarua on Moturua and Kororareka. However,
Patukeha like Ngati Kuta retained their land and interests inland in

Waimate, Waitangi, Taiamai, Kaikohe, Mataraua and other places.

The key whakapapa of Patukeha is as set out in the Wai 1140 Amended
Statement of Claim at paragraph 22 and reinforces the strong links of
Patukeha to their rohe particularly through the tupuna Rewa, Moka and
Te Wharerahi

NGATI KUTA KI TE RAWHITI

18.

19.

20.

Ko Rakaumangamanga te maunga

Ko Ipipiri te moana

Ko Te Rawhiti te marae

Ko Te Rawhiti War Memorial Hall te wharekai

Ko Te pere, Te Mauri 6 Ngati Kuta me Patukeha, te wharehui
Ko Ngéti Kuta te hapd

Ko Ngéapuhi-nui-tonu te iwi

Ngéa Kaitiaki o nga taonga tuku iho

Ngati Kuta was part of the northern and southern alliance groups within
the Ngapuhi confederation and according to Ngati Kuta oral tradition,
they moved into the Ipipiri area (in the south eastern Bay of Islands) as
a result of utu for the deaths of their relatives killed by Ngare Raumati.
Those relatives were Te Maire (Ngati Rehia and Tareha’s nephew) and

Whakahoe (Ngati Kuta and sister of Ire who married Tenana I).

As indicated above there were several taua that took place from the
1770s onwards which came to an end some 25 years later in a taua led
by the Ngati Kuta and Patukeha rangatira Rewa. As a result of
conquest, whilst some Ngare Raumati continued living in Ipipiri

alongside Ngati Kuta, they no longer held mana whenua there.

It is acknowledged by the Claimants that a number of Ngapuhi rangatira

settled in Ipipiri including Kaiteke/Kemara who established villages at



Otupoho and Hahangarua on Moturua; together with Patukeha, Ngati
Kuta occupied Te Rawhiti; Korokoro and his brother Te Ngawawa
settled at Paroa; Titore Takiri settled at Kororareka and Maunganui; and
Te Hotete and his son Moka | died at Moremunui. However, Ngati Kuta,
like Patukeha still retained interests inland in Waimate, Waitangi,
Taiamai, Kaikohe, Mataraua, Kerikeri, Te Tii, Whangaroa, Te Tii
Mangonui and other places.

21. The key whakapapa of Ngati Kuta is as set out in the Wai 1307
Amended Statement of Claim at paragraph 23 and reinforces the strong

links of Ngati Kuta to their rohe.

TE ROHE O NGATI KUTA ME PATUKEHA

Kei Taupiri ki te tonga,

ka anga ki Motukokako ki te marangai
Anga atu ki Tikitiki kei te hauraro,

ka hoki ake ki Tapeka kei te hauauru

Koia enei ko nga whakaritenga |
whakakaupapatia e nga tupuna mai ra ano.
Nga taonga matauranga | waiho iho ra

e ratou ki nga Whakatupuranga | muri nei.

Taupiri to the south,

towards Motukokako to the east

Go towards Tikitiki to the north,

then to Tapeka to the west.

These boundaries were identified and
established by our ancestors over time.
They gifted the knowledge

of this sacred identify through tribal loyalty
to withstand the passing of time

and accommodate generations to come. ®

22. Whilst Ngati Kuta and Patukeha are distinctive hapd the evidence
presented on behalf of the hapu is that they share mana whenua over

effectively the same rohe whenua, rohe moana.

5 M Puru, above n 1 at page 9.



23. The core customary rohe of Ngati Kuta and Patukeha is Ipipiri in the
Bay of Islands and extends from Taupiri to Motukokako in the east, to
Wiwiki and Tikitiki in the north, to Tapeka in the west and along

Ngaiotonga saddle in the south along Paroa Bay.

24, This important connection has been maintained by the hapi through to
the present day by ahi kaa and through their joint suffering at the hands

of the Crown.

25. The Claimants also assert that through whakapapa Ngati Kuta and
Patukeha claim interests in the Hokianga across to Kerikeri, west and

south to Waimate and north in Whangaroa.

26. As well as those customary land interests which are a focal point of the
Ngati Kuta and Patukeha claims, the rohe moana of Ngati Kuta and

Patukeha is of equal importance to the hapa.

27. In terms of that Rohe moana, the Tribunal will recall the following map
which was presented with the evidence of Matu Clendon during hearing
week 2.5 This map sets out the various islands which lie within the Ngati

:; ?,. ‘_ A T' 3

A @ O St o
undary markers not to scale.

¥

5 Annexures to Brief of Evidence of Matutaera Clendon, Wai 1040, #F19 (b) at page 25.



28.

Kuta and Patukeha rohe moana and which are a tino taonga of the hapa

as the sites of spiritual, cultural and historical importance to them.’

Patukeha, the customary sites of significance for the hapa include but

are not limited to the following locations and motu in the Bay of Islands:

Whangamumu
Parahi

Parekura
Rakaumangamanga
Otuwhanga

Te Roa Bay
Waewaetorea
Okahu

Toka Nunuhe (Whale Rock) off Okahu
Wairoa Creek
Maunaawhi Point
Whiorau Creek
Waihaha State Forest
Puhunui State Forest
Huirangi

Kororareka

Opouru (Oke Bay)
Motukokako
Urupukapuka
Poroporo

Motukiekie

Pukoni
Kapurarahurahu
Moturua

Ngaiotanga

Tapeka
Moturahurahu
Orokawa

Motuarohia

7

Brief of Evidence of Matutaera Clendon, Wai 1040, and #F19 at page 10.

As set out in the Amended Statements of Claim of Ngati Kuta and



29.

30.

Otuwhanga
Ohututea

Kororareka

In terms of the particular land blocks which Ngati Kuta and Patukeha
have customary interests in, and have significant sites on, are provided
in the following list. This list is not exhaustive and as such highlights
the breadth of the claimants associations with the Bay of Islands areas

in particular:

Maunganui (Nos 1 and 2)
Rawhiti

Hauai

Te Kokinga

Ngaiotanga

Orokawa

Te Pahii

Paroa

Tangatapu
Urupukapuka
Waewaetorea

Waikare

Whangaroa Ngaiotanga
Whapukupirau
Otuwhanga

Omakiwi

Okuia

Kapiro

Puhinui State Forest
Waihaha State Forest

Russell State Forest

It is submitted that as well as these land interests, Ngati Kuta and
Patukeha customary interests extend to and include all of the motu,
reefs, toka, fishing grounds, pa, traditional meeting places and wabhi
tapu within the boundaries of their hapl rohe and those sites and taonga

are as equally important as the whenua upon which they reside.

10



31.

32.

33.

While the above lists® set out the Claimants core customary interests in

this Inquiry, Counsel submits that the customary interests outlined in

these closing submissions do not exhaustively capture the entirety of

Ngati Kuta and Patukeha tino rangatiratanga.
NGA MATAPONO A TE TIRITI O WAITANGI

A full description of the principles of Te Tiriti that are being relied upon

by the Claimants in respect of their claims can be found in the Amended

Statements of Claim for Wai 1140° and Wai 1307*° which counsel does

not propose to repeat.

However, by way of summary, those principles include:

@)
(b)

(©)

(d)

(e)
()

The protection and preservation of Maori property and taonga;**
The preservation of Maori custom including an ongoing distinctive
existence as a people albeit adapting as time passed and the
combined society developed;*?

The protection of Maori rights of possession of their property and
the right to control their property in accordance with their own
customs and having regard to their own cultural preferences;*?
The protection of their tino rangatiratanga being their full authority,
status and prestige with regard to Maori possessions and
interests; 4

The preservation of Maori Customary title;*®

The principle of Good Government and the various sub-issues
that flow from that including but not limited to equal treatment
(except to the extent necessary to redress past injustices); the
preservation of Maori ways of reaching agreements;*® protection
of particular Maori interests;'” a duty not to use powers of
compulsory acquisition of Maori land and/or resources without

first consulting those Maori affected and without negotiating

10
11
12

13
14
15

16
17

See also lists of pa, urupa, papakainga, and wahi tapu in M Puru, #F21 at pages 12-14 and the lists of
motu, fishing grounds rocks and reefs set out in M Clendon, #F19 (b) at pages 3-6.

Wai 1140 #1.1.1(b) at pages 13-15.

Wai 1307 #1.1.1(a) at pages 15-19.

New Zealand Maori Council v Attorney-General [1994] 1 NZLR 513, PC at page 517.

Taiaroa v Minister of Justice (unreported decision, HC Wellington, CP 99/94, McGechan J, 29 August
1994 at page 69.

Waitangi Tribunal, Motunui-Waitara Report, 2 ed, (Wai 6, 1989) at page 51.

Waitangi Tribunal, Manukau Report, (Wai 8, 1985) at page 67.

Te Runanganui O Te lka Whenua Inc. Soc. v Attorney-General [1994] 2 NZLR 20, CA 24; See also
Waitangi Tribunal, Orakei Report (Wai 9, 1987) at page135.

Waitangi Tribunal, Taranaki Report, (Wai 143, 1996) at pages 281-282.

Manukau Report, above n 14 at page 69.

11



34.

35.

genuinely or at the very least paying proper compensation;® and
an inability for the Crown to avoid its obligations to Maori by any
delegation of the Crown’s duties under Te Tiriti.°

(g) That the Crown owes a fiduciary duty to Maori and such duty
includes obligations on the Crown not to use any right of pre-
emption to protect Maori from excess purchases, and not to stifle
competition for Maori land so as to deprive Maori of a fair price;?°

(h)  The duty of economic protection the crux of which centres upon
the duty to ensure that Maori retained sufficient land and other
resources of their maintenance and support and livelihood;?* and
that any endowment was sufficient not only for hapa survival but

in order for hapi to profit and prosper.??

It is submitted that these principles as established through the vast
Treaty Jurisprudence over the years continue to apply in the present
case in respect of the claims of the Ngati Kuta and Patukeha hapi and
is these principles will be highlighted throughout these closing
submissions to outline the loss suffered by the hapl as a result of Crown

breaches of Te Tiriti 0 Waitangi.

Counsel submits that those duties and obligations set out above
coupled with the overriding principle that the Crown should remedy past
breaches in all but very special circumstances? calls for meaningful
findings and recommendations to be made by the Tribunal in respect of
the Wai 1140 and Wai 1307 as set out in the relief section of these

submissions.

THE IMPACTS OF THE STAGE ONE REPORT

36.

Whilst counsel have provided supplementary submissions?* as an

overview on the impacts of the Stage One Report on the principles of

18

19
20

21
22

23
24

Waitangi Tribunal, The Ngati Rangiteaorere Report, (Wai 32, 1190) at pages 47-48; See also Te
Runanganui O Te Ika Whenua Inc Soc, above n 15 at 24.

Manukau Report, above n 14 at page 73.

Te Ridnanga O Wharekauri Rekohu Inc v Attorney-General [1993] 2 NZLR 301, CA 305-306; and

Wakatu v Attorney General [2017] NZSC 17 which in counsel’s submission reaffirms the position that
has been advanced by claimants in various inquiries that fiduciary obligations of trust and confidence,

good faith and loyalty arise in certain circumstances — see paragraph 47 of Supplementary
Submissions #3.3.234
Orakei Report, above n 15 at page 147.

Waitangi Tribunal, Muriwhenua Fishing Report, (Wai 22, 1988) at page220; Waitangi Tribunal, Ngai

Tahu Sea Fisheries Report, (Wai 27, 1992) at pages 253-254.
New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641, CA, 664-665.

Wackrow Williams & Davies Limited, Supplementary Closing Submissions on the Stage One Report,

Wai 1040, #3.3.234.

12



37.

38.

Te Tiriti, counsel wish to briefly address this point in respect of these

submissions for Ngati Kuta and Patukeha.

Put simply, it is counsel's submission that the Stage One Report
confirms and/or reaffirms the understandings of the Claimants that they
have retained their rangatiratanga and as such their rangatiratanga was
not relinquished by virtue of engagement in and execution of Te Tiriti 0

Waitangi by the Claimants tupuna. According to Moka Puru:

“Our people did not give up their mana, their
rangatiratanga and they did not agree in writing to give it
up either. According to our people, our tupuna were trying
to bind our own people together and into a relationship
with the British and the settlers, that ensured the
protection of our people and settlers alike. Nothing more,
nothing less. ">

To that extent it is submitted that the findings in the Stage One Report
are consistent with the above principles which counsel are asking the

Tribunal to consider and ultimately apply in this case.

WHERE TO FROM HERE?

39.

40.

A further layer that the Stage One Report findings add to the Crown and
Maori relationship is in counsel’s submission that the starting point for
any matter affecting Maori land, resources, wahi tapd and all other
taonga or the Maori people themselves should change. What that
means, is that whereas since 1840, the Crown approach to seeking
Maori viewpoints and perspectives on matters that affect Maori has
been somewhat ancillary to the Crown’s own agenda and ignoring
Maori rangatiratanga in breach of Te Tiriti o Waitangi, the Stage One
Report’s finding that Maori retained rangatiratanga now advocates that
the starting point has shifted to become more consistent with the

position envisaged by the parties at 1840.

In practice counsel submits this new starting point requires that the
Crown must as a matter of priority seek out the views of and engage
with Maori in the first instance on all matters relating to Maori. The

Crown’s kawanatanga obligations to Maori as guaranteed by Te Tiriti 0

25

M Puru, above n 1, at page 18.

13



41.

42.

Waitangi in counsels’ submission necessitate this approach. It is further
submitted that this is also a more accurate reflection of the existing

principle of partnership.

As such, this approach recognises and is consistent with the Treaty
Jurisprudence and principles that have been established and developed
over time and in counsel's submission provides a practical way of

recognising and applying the Stage One Report findings going forward.

Therefore the Claimants hapi of Ngati Kuta and Patukeha welcome a
recommendation from the Tribunal that the Crown fulfil its Tiriti
obligations to them by seeking their views and engage with the hapad in
the first instance on any matter affecting their rohe, their taonga and

their people in the future.

THE CROWN BREACHES OF TE TIRITI

43.

44,

45,

46.

In the following counsel set out the various causes of action from the
Amended Statements of Claim?® for Ngati Kuta and Patukeha. Where

appropriate counsel indicate the relevant Tribunal Issues that apply.

(1) Ngati Kuta and Patukeha Landlessness

First Cause of Action

The first cause of action set out in the Ngati Kuta and Patukeha claims
is an essential one. The hapi claim that the Crown has failed to ensure
that they have retained land in communal hapl ownership which is

sufficient for their present and future economic and other needs.?’

This aspect of the Ngati Kuta and Patukeha claims generally covers a
number of Issues in the Tribunal Statement of Issues including Issues
1(&)-(c), (p)-(a), (1)-(w), 2(f)(v)and(vi), (h)-(i), (k), 3(m), 4(b), (e), (9), (),
(). (), (0), 5, (n), (q), 6(b)-(e), (), (k)-(m), (p), (a). (s). 7(a), (b), (e), (),
8(a), (f), (9)(iiand(iv), (h), (0), 9(k), (1), 12(e), (f), (9)-(), 14(n) and (t).

It is submitted that the Crown has a duty under Te Tiriti 0 Waitangi to
ensure that Maori retain a sufficient endowment of land for their present

and foreseeable needs. This principle is now well-established and has

26 ASOC Wai 1140, above n 9; ASOC Wai 1307, above n 10.
27 ASOC Wai 1140, above n 9 at age 16; ASOC Wai 1307 above n 10 at page 20.

14



been described in several Tribunal reports including the Ngai Tahu,

Manukau and Muriwhenua Land and Fishing Reports.?®
47. The Tribunal in its Ngai Tahu Report found that:

“What might constitute a sufficient endowment for the
tribes’ foreseeable needs? There can be no single answer
to this question for much might depend upon a wide range
of demographic factors including the size of the tribal
population; the land that they were then occupying or over
which various members enjoyed rights; the principle
sources of the food supplies and the location of such
supplies; the extent to which they depended upon fishing
of all kinds, and on seasonal hunting and food gatherings.
In short, their dependence upon the many forms of
mahinga kai.

[...]

In negotiating with the Ngai Tahu chiefs, the Crown was
obliged to have regard as best it reasonably could to the
range of demographic factors we have mentioned. Its duty
was to ensure that Ngai Tahu were left with sufficient land
for the present and future needs. Present needs would
almost certainly differ from future needs, when settlers
arrived in their midst and the land was subdivided. While it
might be contemplated that over time Ngai Tahu would be
increasingly involved in the new economy, it should have
been apparent that this would occur only gradually and
over a relatively lengthy time span. In the meantime
generous provision of land and guaranteed possession of
eel-weirs and other sources of mahinga kai would be
needed. Since it was the Crown’s intention to acquire Ngai
Tahu land as cheaply as possible, there was a correlative
duty to ensure that adequate land of good quality was left
in their possession so that they would, as Lord Normanby
contemplated, later enjoy the added-value accruing from
British settlement. Sufficient land would need to be left with
Ngai Tahu to enable them to engage on an equal basis
with European settlers in pastoral and other farming

activities”.%°

48. It is submitted that these findings apply equally to Ngati Kuta and
Patukeha.

49.  Asacknowledged in these submissions in the Native Land Court section

to follow there may be small Maori landholdings that are individually

28 Waitangi Tribunal, Muriwhenua Land Report, (Wai 45, 1997) at pages 327-328; Muriwhenua Fishing
Report, above n 22, at pages 275-276; Manukau Report, above n 14 at page 95.
2% Waitangi Tribunal, Ngai Tahu Report, (Wai 27, 1991) at pages 239-240.

15



50.

51.

52.

53.

held by some hapld members today, but that in counsel’s submission
does not sufficiently address the issue of landlessness for the hapd and
does not sufficiently satisfy the Crown’s duty to ensure that hapd retain

sufficient lands.

Emphasis is placed on the word hapa because, as the Tribunal in the
Muriwhenua Land Report recognised, in general the hapi is the

appropriate location of political power for Maori:

“The Structure of Maori communities and the location of
political power also need to be examined. We consider
that the political units of Maori society were the descent
groups called hapd [...] Hapd were characteristically
autonomous in local affairs and competitive with one
another, but none the less would federate in times of
trouble or to confront outside forces.°

Accordingly Ngati Kuta and Patukeha assert that the Crown has a duty

to protect their land base as hapid and has failed to do so.

For the hapt land is central to the essence of who they are as a people.
As Shirley Hakaraia noted:

“What has been handed down to me by my father, is that
people will come and go but we still remain there making
sure that it is there for future generations for my
mokopuna, for my uri for the rest of their lives, that is how
it has always been.

We say: “You come in and you are welcome to stay as
manuhiri. You can reside here but when you leave the
whenua stays and remains under the mana of the hapd
and the rangatira.”™!

What constituted the hapt land base has been described in detail in the
section above on Te Rohe o Ngati Kuta me Patukeha which counsel
will not repeat. However, the key point is that the evidence in this inquiry
shows that most of this once vast rohe of Ngati Kuta and Patukeha has
been lost to the hapa. It is submitted that this is the cumulative effect of
numerous Crown breaches of Te Tiriti which have included but are not

limited to:

30
31

Muriwhenua Land Report, above n 28 at pages 28-29.
Brief of Evidence of Shirley Hakaraia, Wai 1040, and #F24 at page 10.
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@)

(b)

(©)

(d)
(e)

A complete disregard by the Crown of hapi rangatiratanga over

their rohe;

The implementation of the Native Land laws and Native Land

Court System;

Crown purchases policies and associated legislation practice;

Public Works takings of hapt lands;

Pre treaty land transactions, old land claims, scrip and surplus

lands legislation.

Loss of Land through the Crowns Native Lands system

54, To illustrate the significant land loss suffered by the hapi through the
implementation of the Crown’s Native Land Laws (as just one example),
counsel provide a table below which sets out the some blocks of land
within the claimants rohe, their original acreage and the amount left in
Maori ownership today®?

Block Part Key alienation Key Initial Acres
modes Date Block today
Size
(acres)
Maunganui 1 Public works, Private 1943 761.0688 0
Purchase
Maunganui 2 Amalgamated and 1967 0 0
became Rawhiti No. 3
Moturahurahu Maori Affairs Act, 1969 7 0
$432 included within
Hauai 2D1C Block
Rawhiti 1 530 530
2 Private Purchase, 1912 5,946 486.20
Public Works 1920
2A2A & Maori Reserve 1946 3.00 3.00
2A1 Marae Reserve 1971
2A Public works (road) 1960 151 0
2B1 Public works 1954 5.78 0
(lighthouse)
2C Scenic Reserve 1992 15.00 15.00
3 Private Purchase 1912 1,963.73 0
No.3 Amalgamated land 1967 3,804.96 33
4 6.23 0
Ngaiotonga 1&2A 77.69 77.6875
Ngaiotonga 1&2B Public works 1932 1,171.45 | 1,171.1994
(roading)
Tangatapu 10.88 10.88
Tangatapu Private purchase 863 73.25
Te Pahii Private Purchase 1915/16 115.62 0
Paparahi Private Purchase 1873 120.00 0
Paroa 1 5.69 5.69
2 Public Trustee Sale, 1986 71.51 0
Status change
Hauai 1 Private Purchase 325.50 0

32

The figures in the Table are from P Berghan, Block Research Narratives Native Land Court Blocks,

Volumes 1-22, (2006, CFRT).
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2 Roadway order, 1534.50 111.4712
Status of Land,
Private Purchase
2D8 Gazetted Crown Land | 1978 62.07 0
2E Maori Reserve 1992 2 2.00
(urupa)
2B Maori Reserve (wahi 1993 1.73 1.7297
tapu)
Te Kokinga Private purchase 1937 30.25 0
Orokawa 1 Private Purchase 1920s 52 25.75
(Check figures | 2 0.13 0.13
notaddingup | 3 Private Purchase, 1920s 423.75 258.10
right) Lease, Public Works
A39(e)p165 3A2C Water Reserve 1969 0.20 0.20
3B Lease (21 years) 1950s & 158.82 158.82
1960s
3B17&18 | Vested in the Crown 1990 6.63 0
Okahu Private purchase 1915 57 0
Urupukapuka 188 0
Waewaetorea Private purchase 1967 115 0
Waikare Private purchase, 1920s 9,495 2,082.10
Status of Land 1960/70s
Whakapukipirau 47 0
27,979.70 5,046.21

55. Counsel notes that this table does not constitute the entirety of the Ngati

Kuta/Patukeha customary rohe but it provides a stark picture of the

impacts of the Native Land Court system and its land laws which

contributed to hapt landlessness.

56. The table, albeit it is acknowledged with potential inaccuracies, shows

that today Ngati Kuta and Patukeha individuals hold just over 18% of

lands they were originally awarded (in individual ownership) through the

Native

Land Court process in Maori Land Titles. The only land

remaining in hapG ownership today is a 3 acre marae block at Rawhiti.33

Loss of Land through the Northern Wars

57. Other areas where Ngati Kuta and Patukeha exercised customary

interests was in Kororareka as set out in the evidence of Mr Moka Puru

through the tupuna Rewa.?* This is supported by the technical evidence

of Dr Ralph Johnson which was that:

“[An] important factor against Heke and Kawiti [other
prominent Ngapuhi leaders] attacking Kororareka was the
fact that the town was controlled by another Ngapuhi
rangatira, Rewa... it must be understood that the mantle
of Rewa’s rangatiratanga lay across Kororareka and the
Tapeka headland. His residence and pa lay at the centre

33 P Berghan, Wai 1040, #A39 (g) at page 58.
3 M Puru, above n 1, at pages 14-15.
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58.

59.

of the township and his authority was central to the affairs
and control of the port even in the 1840s."35

During questioning from Counsel Dr Johnson went on to acknowledge
that Rewa had mana there and it was reasonable to assume that the
Crown was aware of that fact.*® It was also noted that the Crown
officials of the time had acknowledged the protective nature of the
Treaty agreement where Fitzroy stated:

“In order to protect them [Maori] effectually, he [Hobson]
offered to make them a part of the great British family —
the greatest nation in the world: to give them all the
advantages of English laws; but not to interfere with their
own laws against their consent, while affecting only
themselves... and the consequence has been, that no one
injures or molests them that their lands are secured to
them; and that they are perfectly free.”?”

In this example, the attack on Kororareka greatly affected Rewa, the
Patukeha hapi and the Rawhiti people who were the tangata whenua
dispossessed of their lands and resources.® It is submitted that the
Crown knew that the rangatira Rewa had mana whenua in this area and
in spite of this did nothing to remedy his and his people’s landlessness
or to protect Maori in the process of relocation that eventuated.®® This
theme of Crown failure to adhere to the obligations which they promised
Maori they would fulfil in counsel’s submission persisted throughout the

decades that were to follow.

The Impact

60.

The resulting impact on the hapi includes according to the evidence of
Mr Robert Willoughby:

“Along with the loss of our land our people have lost the
ability to control what we do with land we do have. The
land we still hold is adjacent to land (our land) which is
now part of the DOC estate and is given conservation
status and to be protected. These lands are not rated and
yet our neighbouring lands are (excluding land held under
Nga Whenua Rahui). ™0

35
36
37
38
39
40

Dr Ralph Johnson, The Northern War 1844-1846, (2006) Wai 1040, #A5 at page 204.

Hearing Week 19 Transcript, Wai 1040, #4.1.24 at p665.

FitzZRoy ‘The Governor’s Address’, IA 2/2 in Ralph Johnson’s #A5 Report at page 120.

Dr Johnson, above n 35, at page 207.
Hearing Week 19 Transcript, above n 36, at page 666.
Brief of Evidence of Robert Willoughby, Wai 1040, and #F17 at page 19.
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61.

62.

63.

64.

That lack of control and regulatory interference with their lands has

meant that the hapi and landowners:

“...continue to face opposition to the productive use of
some of that land which our people need for their own
economic advancement.”*!

It is submitted that the evidence provided by Ngati Kuta and Patukeha
to this Tribunal is absolutely clear that the remaining lands are simply
insufficient for the present and future economic and other needs of the
hapu and are insufficient to adequately support the existing individual
land-holders which the Crown is obliged to do.

Accordingly, it is respectfully submitted that the First Cause of Action in
the Wai 1140 and Wai 1307 claims is made out and this Tribunal should
consider making findings that the Crown has failed to ensure that Ngati
Kuta and Patukeha has retained enough land for the present and future

needs of the hapa.

Importantly, the claimants therefore seek a recommendation that the
Crown return land to Ngati Kuta and Patukeha as a hapu to allow it to
rebuild and continue into the future and provide a settlement payment

to allow the hapi to consider development options.

(2) Pre-Treaty Transactions, Old Land Claims and Surplus Land Takings

65.

Second Cause of Action

The Ngati Kuta and Patukeha Claimants adopt the Generic Closing
Submissions on Pre-Treaty Transactions, Scrip and Surplus land
takings*2. In addition counsel make the following submissions for Ngati
Kuta and Patukeha. These submissions address Issues 7(a), (b), (d),
(e), (® ()-(vi), (9), (h), (), (), (K), (I) of the Waitangi Tribunal Statement

of Issues.

Land Transactions “Tuku Whenua”

66.

An important starting point for the issue of Pre-Treaty Transactions is
Maori understandings of land transactions. It is submitted that Ngati

Kuta and Patukeha in entering into land transactions in the Pre-Treaty

41 R Willoughby, above n 40 at page 19.
42 Issue 2 Generic Closing Submissions, Wai 1040, #3.3.222 and #3.3.223.
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67.

68.

69.

70.

them, their people and for future generations to come.

which were that:

“...we record our view, after careful consideration of the
circumstances, that the Maori world had not in fact
changed in a fundamental sense, and that the Maori
understanding of a permanent alienation was probably no
better than the European understanding of the primacy of
ancestral tenure.™3

Shirley Hakaraia as follows:

“Our people had no word for buy and sell — hoko that was
a new rod and a concept totally alien to my tupuna. When
Pakeha came and wanted to be among us on our land
they were granted use rights. Once that ended, the
whenua returned to the control of the rangatira...

For me tuku whenua hoki whenua mai is something that
we totally believed in and that is what my father instilled in
us...”m

Ms Hakaraia goes on to note that:

“I believe in those early days before Te Tiriti our tupuna
did not know the meaning of total and permanent
alienation with no ability for their descendants to utilise the
whenua. If they had been truly informed of the
consequences they would not have agreed to it.”°

Treaty land transactions:

“We agree that officials in 1840 knew that Maori and
Pakeha could have had different understandings of the
transactions up to the point.™8

43
44
45
46

Muriwhenua Report, above n 28 at page 74.

S Hakaraia, above n31 at page 10.

S Hakaraia, above n31 at page 11.

Waitangi Tribunal, Hauraki Report, (Wai 686, 2006) at page 92.

period, did so on the basis that those transactions were not absolute

alienations and that the economic outcomes would be beneficial for

This is supported by the Tribunal findings in the Muriwhenua Report

Related to this is the concept of Tuku Whenua which has been

discussed in some detail in the Brief of Evidence of the claimant Ms

The Tribunal in its Hauraki Report stated that in the context of Pre-
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71.

72.

Therefore counsel submits that the Claimants understanding of land
transactions which has been passed down through the generations is
that their interests in the land and rangatiratanga or mana whenua over

that land had not been permanently extinguished.*’

That this understanding persisted even after 1840 is consistent with the
evidence of Dr Grant Phillipson that Maori law and institutions for self-
regulation continued relatively intact in the Bay of Islands for at least

three decades after 1840.48

Pre-Treaty Transactions

73.

74.

75.

The evidence records that out of all the Northland claims which fall
within this Inquiry district, the Bay of Islands, the traditional rohe of Ngati
Kuta and Patukeha was one of the most intensively transacted areas in
the Inquiry District with 356 Pakeha claims based on pre-Treaty

transactions.*®

As a result, the Crown made grants of over 59,000 acres of land to
Pakeha, issued scrip and ordered to itself the so-called “surplus” land
areas amounting to over 31,000 acres.*

In counsels submission the extent of land loss suffered by the claimants
early on in the piece is stark. The subsequent land claims process that
followed constituted a serious failure by the Crown to actively protect

Maori land interests.

Old land claims

76.

The largest claim in the Bay of Islands area according to Stirling and
Towers was the 10,000 acre claim around Manawaora.?® As set out in
the evidence of Ms Hakaraia, Ngati Kuta and Patukeha tupuna Te
Wharerahi had mana whenua at Manawaora and Orokawa and his pa

‘Kaha’ at Te Huruhi overlooked Opunga.®? As such it is submitted that

47
48

49

50

51
52

Muriwhenua Report, above n 28 at page 394.

Dr Grant Phillipson, Bay of Islands Maori and the Crown, 1793-1865, (2005, CFRT) Wai 1040, #A1 at
pagel04.

Bruce Stirling and Richard Towers, Not with the sword but with the Pen: The Taking of Northland Old
Land Claims. Part 1 Historical overview” (2007, CFRT) Wai 1040, #A9 at page 1.

Rose Daamen, Paul Hamer and Barry Rigby, Rangahaua Whanui District 1: Auckland, (1996, Waitangi
Tribunal), Wai 1040 at page 74.

Stirling and Towers, above n 49 at page 3.

S Hakaraia, above n 31 at page 13.
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Ngati Kuta and Patukeha were directly affected by the old land claims

process.

77. Ms Hakaraia goes on to provide detailed evidence® regarding the
transactions that lead to claims by James Reddy Clendon and
Montefiore which | do not propose to repeat. However, the key point is
that the Crown failed to actively protect Maori interests in their lands at
Manawaora and other areas where Ngati Kuta and Patukeha held
customary interests.

78. Below is an updated version of the table provided in the evidence of Ms
Hakaraia® showing a conservative estimate of those old land claims,
which affected Ngati Kuta and Patukeha customary land interests. The
key differences in the table reproduced below are that the acreage has
been calculated from Imperial to Metric units and the information for
OLC has been updated to include further land taken as Crown surplus
land.%®

OLC | Transaction Area Final Area Granted by Surplus Land
between Claimed Crown (acres) Taken
(acres) by Crown
(acres)
OLC | John Israel Opunga 47 acres 171
13 Montefiore 343 acres £218 scrip awarded
Warerahi, Pau
22 Aug 1836
OLC | Thomas Bateman Motukiekie 67 acres (once surveyed) -
58 William Korokoro 100 acres
(not Patukeha/Ngati
Kuta)
7 December 1830
29 June 1837
OLC | James Reddy 3,000 acres, 2,685 acres (allocated 657 acres
(12) Clendon reduced claim between Clendon’s son
116 Waranua, Rewa and | to 1,800 acres | and son-in-law)
others
Manawaora,
30 June 1838
OLC | William Brown Kakekiroa 23.25 acres -
117 (transferred to 10 acres Bell Commission

James Reddy
Clendon)
Pakiaka/

53
54

55

S Hakaraia, above n 31 at pages 13-24.
Based on figures provided in P Berghan, Wai 1040, #A39(a) and Barry Rigby, Validation review of the
Crown'’s tabulated data on land titling and alienation for the Te Paparahi o Te Raki inquiry region: Old
land claims, surplus land and scrip, (Waitangi Tribunal, 2014) Wai 1040, #A48; See also evidence of S
Hakaraia at pages 24-25.
B Rigby, above n 54 at Appendix A at pgl original table in S Hakaraia evidence did not include surplus
land taken by Crown in respect of Old Lands Claims 13.
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Pawakawaka (not

Patukeha/Ngati
Kuta)
1836

OLC | Robert Cunningham | Kaierara 8.50 -

118 (transferred to (including
James Reddy motu)

Clendon) 4 acres
Rewa
28 December 1833

OLC | Samuel Stephenson | Rahiwai 25 acres -

444 Riwa (Manu) 15 acres Total for OLC 444-445
1 April 1836 combined

OLC | Samuel Stephenson | Tapeka See above (25 acres -

445 Riwa (Manu) 15 acres granted for OLC 444-445
28 April 1836 combined)

OLC | John Johnson Kororareka 1.5313 to claimant, balance | -

469 Kiwikiwi, Rewa and Beach 2 acres | land transferred to
Moka Pompallier in (OLC 953)

29 December 1827
and 31 May 1838

OLC | William Derby Brind | Kororareka 398.5688 42.5688

554 Riwa, Moko and 440 acres
others
23 February 1834

OLC | William Derby Brind | Tapeka 12.3125

556 Riwa (Manu) 30 acres
26 July 1838

OLC | Christopher Harris beach frontage | 0.5375

567 (transferred on — Kororareka
several times to 0.75
Walter Brodie)

Moko and others

OLC | John Roberton Moturohe 400 acres

616 Warerahi, Rewa and | (Motuarohia) (Bell commission repealed
others 400 acres grant, but land stayed in
2 September 1839 Pakeha ownership)

OLC | John Johnson and Whangamumu | 640 acres(when surveyed)

871 Henry Henderson 1,000 acres Bell Commission included
Moka, Rewa and in the award additional land
others sought with road access
28 September 1839 agreement

OLC | John Johnston Kororareka 85.6063

952- | And Kiwikiwi Unclear of total

954 29 December 1827 amount
Another part claimed
10 November 1838
Rewa and L.A.

Wood.
Another part
Rewa John Roberton
April 1839
transferred Roman
Catholic Mission
Granted Taken by Crown

4,394.0564 acres

870.5688 acres

Total land lost

5,264.6252 acres
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79.

80.

81.

Based on the above figures the area of land lost to the hapu as a result
of the Pre-Treaty land transactions process was 2.7% of the total
acreage of Crown grants in the Bay of Islands area (194,744.32

acres)®®.

The Claimants evidence has been that at the core of the Wai 1140 and
Wai 1307 claims regarding pre-treaty land transactions and the old land
claims process is the fact that every single transaction was for use rights
only within the hapu tikanga and regardless of the words in the deeds,

the Crown had no right to grant any land after the signing of Te Tiriti.5’

It is submitted that on this basis the Crown failed to actively protect hapi
rangatiratanga over their whenua. It is also submitted that in failing to
recognise and or ignoring Maori understandings of land transactions the
Crowns actions were not conclusive to the principle of partnership and

were in breach of Te Tiriti.

Inadequate Process

82.

83.

As well as failing to protect Maori land interests it is submitted that the
Crown failed to afford the protection assured to Ngati Kuta and
Patukeha in Te Tiriti and in statements by officials in the early 1840s by
implementing and inadequate Land Claims Commission. The
Muriwhenua Tribunal has stated that an adequate investigation would

need to have established certain fundamental matters, namely:

“... had the alienors sufficient right and title? was a sale in
fact intended? would a sale be in breach of any trusts?
had the affected hapad sufficient other lands...? were the
transactions otherwise contrary to the interests of the
Maori alienors? was the consideration adequate? and had
matters been honestly put without fraud or unfair
inducement?™s8

It is submitted that the Manawaora examples referred to above clearly
illustrate that the Claimants experience was that the Crowns Land
Claims Commission was inadequate and therefore in breach of Te Tiriti.

In particular, Ms Hakaraia’s evidence was emphasized that:

56

B Rigby #A48 at p

ST #F24 at pp 11-12.
% Waitangi Tribunal, Muriwhenua Land Report, p126.
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(@) Crown officials failed to provide evidence as to whether or not
Maori understood what they were signing and what Maori words
were used to explain this to them;*®

(b)  Crown officials failed to investigate whether Pakeha were dealing
with the correct right holders;®°

(c) Crown officials did not require Pakeha claimants to provide
surveys of their claim area and allowed surveys to be conducted
after the grant;®!

(d) The hearings that were held simply rubber stamped the
transactions in most cases, recognizing them as “sales” in the
Pakeha;®?

(e) The Commissioners appointed arrived in Aotearoa from Australia
in December 1840 and began hearing claims in January 1841 and
as such did not have an adequate understanding of hapu tikanga

in respect of their whenua.”?

Surplus Lands

84.

85.

86.

To add insult to injury, when the Crown was done handing out pieces of
Claimants land to Pakeha settlers, the Crown took land for itself acting
in its own self-interest and in counsel’s submission in breach of its

fiduciary duties of good faith to Maori.

Counsel note that the table provided at paragraph 78 above records
that approximately 870.5688 acres of land was taken by the Crown as
surplus land. Whilst 870 acres does not seem that much, in counsel's
submission even that was 870 acres more than the Crown would have
been authorised to take if it was acting in accordance with Te Tiriti 0

Waitangi.

Accordingly, it is submitted that the amount of land that was taken by
the Crown during this process should be returned to the hapu of Ngati

Kuta and Patukeha.

59
60
61
62

63

S Hakaraia, above n 31 at pages 14-15.

S Hakaraia, above n 31 at page 15.

S Hakaraia, above n 31 at page 27.

S Hakaraia, above n 31 at page 26; This is also supported by the Table of Old Land Claims
Transactions in respect of lands in which Patukeha and Ngati Kuta are mana whenua where the
Tribunal will see that there is not one case where no award was made.

S Hakaraia, above n 31 at page 18.
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87.

88.

89.

(3) Crown Purchase Policy and Practice
Third Cause of Action

Counsel adopt the generic submissions on Crown purchasing IN the
District during the nineteenth and twentieth centuries®. In addition
counsel make the following Ngati Kuta and Patukeha submissions.
These submissions address Issues 4(b), (d), (e), (9), (h), (i), (j), (k), (),
(n), (0), 6(a), (0), (c), (d), (e). (f), (9). (h), (i), (). (1), (p), 7(a)-(f) and (i) of

the Waitangi Tribunal Statement of Issues.

It is submitted that the Crown pursued policies and practices specifically
designed to facilitate the Crown acquisition of as much Maori land as
possible and at the minimum price. It is submitted that this policy and
practice was in breach of Te Tiriti and its principles and in particular the
obligation of the Crown to protect Ngati Kuta and Patukeha land and
resources (as discussed above under the First Cause of Action) and

rangatiratanga.

It will be argued that various elements of this policy and practice were
in breach of the principles of Te Tiriti including:

(@) The Crown policy objective of obtaining as much land as possible
without ensuring that sufficient land remained for the hapa;

(b) The use of tamana payments to acquire lands which promoted
the purchase of as much Maori land as possible;

(c) The application of Crown pre-emption such that a full Crown
purchase monopoly was created with low Crown purchase prices
and a lack of market competition;

(d) The Crown’s land purchase negotiations and transactions were
pursued aggressively throughout the Claimants rohe and
included sharp and unfair practices such as failing to deal with the
appropriate right holders and pushing the Crown’s own agenda to
the detriment of Maori; and

(e) The Claimants were paid minimal amounts for their lands, were
not adequately consulted and were often paid in instalments

(sometimes over a period of years).

64 Generic Closing Submissions on Crown Purchasing in respect of Issue 4 (Wai 1040, #3.3.207,

#3.3.208), Issue 6 (Wai 1040, #3.3.213) and Issue 7 (Wai 1040, #3.3.224).
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90.

91.

92.

93.

94.

It is submitted that the Crown’s purchase policies and practices were
specifically designed to undermine Ngati Kuta and Patukeha chiefly
authority, and Maori customary law in order to facilitate the large scale

acquisition of lands.

Furthermore, as has been set out in the second cause of action, the
Crown failed to properly ascertain the actual intentions or
understandings of Ngati Kuta and Patukeha in respect of land
transactions that occurred prior to 1865 and it is submitted that this

persisted in the nineteenth century (at the very least).

The Muriwhenua Tribunal recognised this when it went on to note that

in respect of Crown purchasing:

“Notwithstanding the Europeans view of property, Maori
understandings about property and the primacy of
personal relationships remained as it had always been, so
as to forge a distinctive Maori approach to the
Government’s buying programme. We conclude, as a
result, that while the Government could see only a land
sale, a land sale was least on Maori minds, for Maori saw
only a plan for settlement, where they would be partners
with the Governor and substantial beneficiaries in a new
economic regime.” 5

The Crown therefore failed in counsel’s submission to consider the
views of Patukeha and Ngati Kuta when it undertook its comprehensive
Crown purchase programme and associated land laws and a failure to
make such inquiries has in and of itself been found by the Tribunal to

be in breach of Te Tiriti principles of active protection of Maori rights.®®

That resulted in the loss of significant tracts of Ngati Kuta and Patukeha
customary land interests over a short period of time which will be

expanded upon below.

Extent of Land Loss to Ngati Kuta and Patukeha

95.

The evidence that has been presented to this Tribunal is that Bay of
Islands sub-region comprised approximately 420,053 acres of land and
by 1865 that figure had been reduced to 189,157 acres®’ with between

65
66

Muriwhenua Report , above n 28 at page 394.
Muriwhenua Report, above n 28 at page 395.

57 Wai 1040, #1.3.2, CSPOAC at page 11
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96.

97.

approximately (82,658 acres)® and (95,814.051 acres)®® being
attributable to Crown purchasing which in counsels submission is

substantial.

Based on the above figures, by 1865, Maori landholdings in the Bay of
Islands area had decreased by approximately 22.8% and that in
counsel’'s submission significantly impacted upon the claimants whose

rohe lies within that region of this inquiry District.

From 1865 the rapid Crown purchase programme in pursuit of Maori
lands to be used for Pakeha settlement’ continued to affect Maori in
the Bay of Islands. In total from 1865-1900 Maori in the Bay of Islands
lost a further 59,0077 acres of land. As a result by 1900 approximately
36.9% of Maori land in the Bay of Islands had been alienated to the
Crown and that is not including the areas of land acquired through the
Old Land Claims process and Private Purchasing which has been
touched upon the second cause of action’? and which in counsel’s
submission were further processes which facilitated land acquisition for

the Crown in breach of Te Tiriti.

Crown sharp and unfair purchase practices

98.

99.

Counsel adopt the generic submissions for Issue 6 Maori Land
Alienation on the issue of the Crown purchase practices that were
prevalent in the nineteenth century including in the Bay of Islands region
of the inquiry.” A summary of those practices has been provided at
paragraph 86(a) to (e) above and therefore counsel does not propose
to repeat them.

However, it is submitted that the Crown’s success in acquiring such vast
amounts of land from Maori in the Bay of Islands was as a result of

various sharp and unfair purchase practices and that did not improve

68
69

70

71

72
73

Wai 1040, #1.3.2, CSPOAC at page 11

Figures calculated based on Barry Rigby Crown estimates, “Pre-1865 Crown Purchases” Wai 1040,
#A53 at Appendix A.

D Armstrong v E Subasic, Northern Land and Politics: 1860-1900 (2007, CFRT) Wai 1040, #A12 at
page 408; see also Wai 1040, #A12 at page 647.
Barry Rigby, Validation review of the Crown’s tabulated data on land titling and alienation for the Te

Paparahi o Te Raki inquiry region: Crown purchases 1865-1900 (2016, Waitangi Tribunal) Wai 1040,

#A56 at Appendix A table of crown purchasing.

See table at paragraph 78 above.
Wai 1040, #3.3.213 at pp 37, 39 and 58.
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100.

101.

102.

103.

into the twentieth century as will be set out below in respect of the

various islands that form part of the Ngati Kuta and Patukeha rohe.

Despite the already detrimental land loss suffered by the hapi as a
result of Crown purchasing in the area, what little land that did remain
in Maori ownership was not adequately protected by the Crown in
accordance with its duties under Te Tiriti. In fact the evidence of the
Claimants is that the Crown and associated delegated authorities acted
in certain circumstances in complete contravention of their obligations
to the Ngati Kuta and Patukeha claimants as their lands (particularly the

islands) became the target of broader Crown policy objectives.

The evidence of Mr Matu Clendon sets out the strong spiritual, cultural
and historical connection that the Claimants have with the many islands

that lie within their rohe moana.”* However, he goes on to note that:

“Today many of those islands and others we lived on and
cultivated have been lost to our hapi through the
establishment of the Native Land Court. Legalised land
stealing is what | call it. Most of the islands are now in
Crown ownership and part of the DOC estate...””®

The Claimants fight to hold their lands in the late 1960s and 1970s
paints in counsel’'s submission an even dire picture of the loss suffered
by the Claimants at the hands of the Crown, and constitutes a more
serious breach of Te Tiriti on the part of the Crown. That is because as

the Tribunal has noted in the Wairarapa ki Tararua Report:

“The Crown’s failure to intervene earlier to prevent the
ongoing diminution of Maori land in the twentieth century
breached its Treaty obligation of active protection. This is
as serious as the breaches of the nineteenth century,
because, by the twentieth century, it was so much more
critical to ensure that tangata whenua kept the little
whenua (land) they had left.”®

It is submitted that the Crown failed to consult with the Claimants about
policies and plans that would affect their lands and place rules and
regulations or pressure on the individual Maori land owners to comply

with the Crown and local government risk the loss of further Maori land.

74 M Clendon, above n 7 at pages 10-17.
> M Clendon, above n 7 at pages 15.
6 Waitangi Tribunal, The Wairarapa ki Tararua Report (Wai 863, 2010) at page 1055.

30



104.

105.

106.

107.

It is further submitted that the Crown in pursuit of its own agenda failed
to act in good faith towards the Maori owners of the various motu in the

Bay of Islands.

In support of this, Mr Clendon in his evidence produced a series of file
notes and correspondence between various Crown entities between
1964 and 1967 regarding the desire by the Crown to establish a ‘Natural
Park’ in the Bay of Islands:

“...the whole of the islands apart from those owned by the
Crown, had been scheduled in the County Scheme to
allow for their acquisition as national reserves...

The local authority is firmly of the opinion that the islands,
which have a tremendous tourism potential, should be
preserved as a national asset that further large scale
private subdivision should be stopped.””

Mr Clendon goes on to note however that the Claimants who were the
land owners and the hapi who are the customary interest holders “had
no idea what was going on behind the scenes...” despite that those
were their lands. It is submitted that the tone of the correspondence
was such that the Crown and local authorities prioritised the “national”
interests over the interests of Maori who were not even referred to in
the document which in counsel’s submission is in breach of Te Tiriti as
the failure to recognise the special status of the claimants as Maori and

as Treaty partners is a breach of the principle of partnership.

By the 1960s, Motuarohia, Motukiekie, Okahu (Red Head) and
Urupukapuka had been lost to the members of the hapi, and Moturua
and Waewaetorea were the only two motu left that members of the hapi

lived on.”™

As a result of rating pressures (which will be discussed in more detail in
the section on Local Government and Rating below) and rapidly rising
valuations as well as Town and Country Planning restrictions on

subdividing lands, the legislation at the time failed to actively protect

7 M Clendon, above n 7 at page 16.
8 M Clendon, above n 7 at page 17.
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108.

109.

110.

Maori land owners and in particular failed to ensure that what little land

they had left, they were able to keep.”

One particular example highlighted in the Claimant’s evidence was the
Moturua B Block. According to Mr Clendon Moturua has many
significant places for the hapi.®° In spite of the aggressive and
deliberate Crown programme generations of Ngati Kuta and Patukeha
still maintained a portion of the land up to the 1960’s and in times of

hardship the island sustained the people.®!

However, the evidence goes on to note that in the 1960’s, the Maori
landowners of Moturua B could not afford to maintain all of their shares
in the land with growing rates burdens (despite that there were no
services to the Island) and sought to partition out a section of ten acres
for the whanau to maintain them. The County Council refused to
partition the land and subsequently changed the designation of Moturua
in the District Scheme to a “proposed public open space” which meant
that the land could be used for no other purpose except as a reserve.
This in counsel’'s submission is in direct contravention of the Crown’s
obligation to ensure that Maori retained sufficient lands for their present

and future needs which a number of Tribunal’'s have upheld.

The Crown following all of this offered to buy the island at the reserve
price, and not a penny more which was accepted by the owners who
did not have the ability or the resources to keep up with the pressures
that were being placed on them. It is noted that the Pakeha owner of
three small titles called Moturua A was never threatened with loss of

their land and still own it today.®

(4) The Titling and Alienation of Maori Land and the Native Land Court

111.

Regime
Fourth Cause of Action

The Ngati Kuta and Patukeha claimants adopt the Generic Closing

Submissions on the Native Land Court completed by various counsel.®?

M Clendon, above n 7 at pages 18-19.

8 M Clendon, above n 7 at pages 13-14.

81 M Clendon, above n 7 at page 14.

8 M Clendon, above n 7 at page 20.

8 Generic Closing Submissions, Issue 5, Wai 1040, #3.3.225 and #3.3.226.
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112.

113.

114.

Notwithstanding this, counsel make the following specific submissions
with regard to the Ngati Kuta and Patukeha claims. It is anticipated that
these submissions will address Issues 5(d), (e), (), (), (j), (k), (m), (n),
(), and (r).

Counsel does not propose to traverse the ins and outs of the various
Native Land Laws, including the 1865 and 1873 Native Land legislation
or other laws associated with the Native Land Court system as that has
been covered extensively in the Issue 5 Generic Submissions. Instead,
counsel will look at the key aspects of the Native Land Court system
that directly relate to the Wai 1140 and Wai 1307.

Notwithstanding counsel submit that the detrimental impacts of the
Native Land Court as articulated in the Generic Submissions are no less
relevant to the claims of the hapid of Ngati Kuta and Patukeha and

should be viewed in conjunction with these submissions.

It is submitted that the Crown in breach of the principles of the Treaty of
Waitangi and contrary to Maori custom and tikanga, and the claimants
tino rangatiratanga, established the Native Land Court with the purpose

of:

(a) Facilitating the alienation of Maori land for settlement;

(b)  Commuting Maori customary title and rights into an individualized
Pakeha fee simple title;

(c) Promoting and facilitating the de-tribalisation of Maori; and

(d) Promoting and facilitating the assimilation of Maori into Pakeha

customs and practices.

Consultation

115.

The implementation of the Native Land Court without the consent or
permission of the Claimants in respect of their rohe and Maori generally
was in counsel’s submission a breach of Te Tiriti. The Tribunal in its
Hauraki Report has found that Article two of the Treaty further

recognised land rights at various levels of Maori society and implied that
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they were all to be respected.?* That is, the Treaty required the Crown
to respect Maori customary ownership and control of their lands as hapa
for as long as they wished to do so. It is the claimants’ view that the
Crown imposed this system of individualised titles on them to facilitate
the alienation of customary lands and as such the Crown in counsels’
submission failed to consult with the claimants when it implemented the
Native Lands Court system.

Individualisation of Land Titles

116.

117.

118.

1109.

Further to the issue of the implementation of the Native Land Court
system and associated laws without consent, a key issue for the
Claimants is the individualisation of land titles and the implications on
the hapt landholdings. That is because the evidence of the claimants
has been that the individualisation of land titles has facilitated the

alienation of land and undermined hapi rangatiratanga.®®

The Hauraki Report highlighted how individuals could effectively trade
their interests in Maori Freehold Land despite the wishes or views of the
wider hapl grouping.®® In that Tribunal’s view the title obtainable under
the 1873 Native Lands Act, and under subsequent legislation until 1909,

was “disastrous” for Maori:

“It created a hybrid title (the memorial of ownership) which
was not a truly individual title, but a form of multiple title
which allowed each individual to sell his or her interests
piecemeal.”8”

The evidence of Mr Robert Willoughby on this issue is that:

“According to our tikanga, authority is handed down
through chiefly title who primary role is to look after the
whole hapd. Land tenure is reserved and defended by the
hapd and the whanau groups within. Hapd means you are
blooded to the land, the land is you and you are the
land. 8

He goes on to note that:

8 Hauraki Report at page 755.

8  See for example Brief of Evidence of R Willoughby, above n 40 at page 5.
8  Hauraki Report at page 782, 784.

8 Hauraki Report at page 784.

8 R Willoughby, above n 40 at page 5.
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120.

121.

122.

“... history has shown this [the Native Land Court system
and individualisation of land titles] is how vast amounts of
our land was eventually alienated. By this system vast
tracts of land were lost from our hapd through individual
transactions. Once a title was issued the land could be
sold to anyone.

It made it easier for settlers to put pressure on individual

people to transact the land...”8°
The example of individualisation of the Rawhiti block and subsequent
alienations is but one of the many land blocks which has created in

counsel’s submission these issues for the claimants.®°

Therefore, as a result of the Native Land Court system and
individualisation of land tenure, the hapt land holdings in the Rawhiti
block virtually ceased to exist save in one small 3 acre area for a marae

reserve.%

The evidence in this inquiry is that the hapl ownership of the Rawhiti
block went from 9,000 acres®? in 1905 to a small marae block of little
over 3 acres in 1971%,

Native Land Act 1909

123.

124.

One specific example provided by the Claimants about how Native Land
legislation facilitated the alienation of the hapi land interests arose in
respect of the Native Land Act 1909 which according to Hearn was used
by the Crown to acquire most desirable and most accessible portions of
land.®* Furthermore as Under-Secretary of Native Affairs T.W Fisher
observed, “the Act of 1909 removes all restrictions on the alienation of

Native land, with certain exceptions”.%®

Those exceptions proved to be insufficient to protect the Claimants
interests as the establishment of the Tokerau Maori Land Board and its

8 R Willoughby, above n 40 at page 6.

90

See table in landlessness section of submissions

91 p Berghan, Wai 1040, #A39(g) at page 58.

92 P Berghan, Wai 1040, #A39(g) at page 59.

% P Berghan, Wai 1040, #A39(g) at page 61.

9 Terry Hearn, Social and Economic Change in Northland c. 1900 — c. 1945: The Role of the Crown and
The Place of Maori (2006, CFRT) Wai 1040, #A3 at page 424.

%  Armstrong and Subasic, Wai 1040 #A12 at page 1475.
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125.

126.

127.

128.

129.

supervisory provisions for Maori land owned by more than 10 owners

helped rather than hindered the sale of land.®

This was certainly the experience of the Claimants in respect of the
Rawhiti block the detail of which is set out in the evidence of Robert
Willoughby.®” In the main, private purchasers Edward Blomfield and his
wife were successful in acquiring over 3,000 acres of the Rawhiti 2 and

3 blocks through the application of the 1909 Act provisions.%

The process provided that any owner or person of interest had the
power to apply to the Land Board for a meeting of owners and the Land
Board would conduct those meetings.®® In this case the proposed
purchaser Blomfield made the application and a resolution was

subsequently passed authorising the sale of land.®

It is submitted that two key issues arose as a result of this process for

the claimants:

(@) Inefficiencies with Land Board records meant that it was unclear
whether sufficient authority was obtained?!?; and

(b) Despite the express provision in the Act at s220(c) that “no Native
will by reason of the alienation become landless within the
meaning of the Act” the Land Boards failed to allow the partition

of interests where owners objected to the sale.10?

On this basis, it is submitted that the Crown in respect of the Rawhiti
block failed to actively protect the Claimants interests and failed to
ensure that adequate and sufficient lands were retained by the hapa for

their present and future needs in breach of Te Tiriti.

It is noted that this is would also apply in the case of some of those key
blocks which have been set out in the table'®® provided in the

landlessness section of these submissions.

% Native Land Act 1909, s62 and s209.
9  See R Willoughby #F17 at pages 7-10.
%  See R Willoughby #F17 at pages 7-10.
% S341 and 343 of the 1909 Act.

100 #F17 at page 8.

101 #F17 at page 8.

102 #F7 at page 9.

103 Insert reference to table.
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130.

131.

(5) Public Works Takings
Fifth Cause of Action

In counsels’ submission, the key questions for this Tribunal with regard
to Public Works Takings, relevant to the hapi of Ngati Kuta and
Patukeha are:

(a) Did the Crown or Local Authority first seek to ensure that no
other land was suitable as an alternative before taking that Maori
land?

(b) Did the Crown provide adequate notice to the owners and
undertake full consultation to seek informed consent and
agreement for acquisition at an agreed price?

(c) In cases where the Maori owners are unwilling, were there
exceptional circumstances in the national interest (determined
by a person independent of the Crown) to warrant the exercise
of power of compulsory acquisition?

(d) Did the Crown explore other mechanisms for acquiring the Maori
land such as by acquiring a lease, licence, or easement as
appropriate on agreed terms with owners?

(e) Did the Crown seek to consult with former Maori
owners/successors before deciding to remove offer-back
provisions and not to offer-back the surplus land?

® Did the Crown offer the surplus land back to the descendants of
the previous owners at the earliest possible opportunity and with
least cost and inconvenience to those former owners?

(9) Did the Crown consider offer-back to the wider hapu/iwi in cases
where the former owners were unable to purchase the surplus

land?

In counsels’ submission, the Crown in breach of Te Tiriti and its
principles, unfairly and wrongfully took Ngati Kuta and Patukeha land
using Public Works Act legislation for roading and for the lighthouse at
Cape Brett - Rakaumangamanga. The Crown failed to pay
compensation for either “taking” and have failed to subsequently return
the land at Cape Brett when it was no longer used for the purpose for

which it was taken.

Relevant Principles
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132.

133.

134.

135.

With regard to the obligations with the Crown under the Treaty, it is
counsels’ submission that foremost amongst the principles of the
Treaty, are the obligations that the Crown undertook of protecting and
preserving Maori property and rangatiratanga, in return for
“Kawanatanga” (as set out in the Maori Language text of the Treaty). In
counsels’ submission, the Crown in carrying out its Treaty obligations,
is required in protecting taonga firstly, to recognise the mana and
rangatiratanga of the hapu in the rohe, and then in recognition of their
rangatirtanga to take actions that are reasonable (in a tiriti sense) and
relevant to the prevailing circumstances to protect the rangatiratanga.
The protective steps that are reasonable for the Crown to take depend
on the situation which exists at any particular time.

In counsels’ submissions, these protective steps, when considered in
conjunction with the operation of the Public Works Act and all its
predecessor legislation, highlight there is no more significant public
interest for Maori and the Crown than the guarantee to Maori of
rangatiratanga. In those circumstances, the appropriate course to take
when seeking to acquire Maori land is for the Crown to obtain Maori
agreement to the use and acquisition of the land when it is said to be

done in furtherance of a public interest.

Therefore, in counsels’ submission, if the Crown seek to take land
compulsorily, then it is incumbent upon the Crown to show in any
particular case, that it has been done in such a manner which is
consistent with the fundamental rights guaranteed to Maori by Article 2
of the Treaty. As such, it should only occur in exceptional

circumstances and as a last resort when in the national interest.

It is counsels’ submission that the Public Works Act 1981 and its
predecessor legislation played a large role in facilitating the
landlessness of Maori. The Public Works leglislation enabled land to
be acquired either by agreement or by compulsion, for the construction
of roads, railways and airports: for the provision of services such as
electricity and water supply: and to provide hospitals, schools and other
publlic facilities throughout the country. The legislation also contained
provisions for disposal of land when it is no longer required for a public

work.
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Jurisprudence

136. When considering the impact and application of the sections of the
various legislation, they must be balanced against Te Tiriti and its
principles which have been espoused by the Waitangi Tribunal in
the Orakei Report 1991, which states that:

“In short, they (Maori) were to be left with a sufficient
endowment for their own needs”.104

137. Also as submitted earlier in these submissions, this obligation is
reflected in the preamble to the Native Land Act 1873 and also in
Section 24 of the same Act.

138. Further, the Waitangi Tribunal in the Manukau Report has stated that:

“The Crown has an obligation to ensure that when takings
are contemplated consultation occurs at the earliest
possible opportunity”.105

139. The question as to whether the compulsory acquisition of land under
the Public Works Act constituted a Treaty breach has arisen in
observations made in the Ngéati Rangiteaorere Claim Report as follows:

“In the course of its discussion, it noted that Kdwanatanga
did not involve taking control of rangatiratanga from Maori.
It said, “Had Maori been told in 1840 that Kawanatanga
would mean the limiting and eventual loss of
rangatiratanga over their lands, they would not have
signed the Treaty. Indeed some who feared that this might
happen did refuse to sign.”06

140. Further, the Tarangi Tribunal, commenting on observations made in the

Ngati Rangiteaorere Report repeated the following:

“If we apply these principles to the claim before us, we
must express doubt whether the Crown could properly
asserts its Kawanatanga over Ngati Rangiteaorere’s
rangatiratanga — while compulsorily acquiring their land for
roads. In any case, the Crown failed to carry out the
necessary pre-requisites. It failed to consult Ngati
Rangitearorere in the first instance about the need for a
public road; and it failed to negotiate genuinely with them

104 Orakei Report 1987, p202
195 Manukau Repoort, p125
106 The Ngati Rangiteaorere Claim Report 1990, para 4.2.5
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to purchase the land. The Crown therefore had no right to
proceed to compulsory acquisition. It was clearly in
breach of Article 2 of the Treaty, which provided no
sanction for compulsory acquisition of land, either in
English or Maori text. And it infringed Ngati
Rangitearorere’s rangatiratanga which included the right
to control entry to as well as ownership of their land”. 17

141. Importantly, the Tarangi Tribunal found that:

“...The Crown’s policy decision to take the Maori owned
land at Tdrangi West for public works without first ensuring
that no other land, in particular the Crown owned Tirangi
Eastside, was available as an alternative, was inconsistent
with its Treaty obligation under Article 2 actively to protect
Maori rangatiratanga and that the claimants were thereby
prejudicially affected. %8

142. In counsel's submission therefore the Crown has a clear Treaty
obligation to investigate alternatives to the taking of Maori land
particularly when the Crown has land elsewhere that it owns, that could

have been utilised instead.
143. Further, the Tdrangi Township Report stated that:

“The Tribunal finds that the Crown failed to give adequate
consideration to the desirability, in the interests of
protecting the rangatiratanga of Ngati Turangitukua
owners over their land, of acquiring the leasehold instead
of the freehold of the land taken for the township and the
water supply reserve, that such failure was inconsistent
with its Treaty obligation under Article 2 actively to protect
Maori rangatiratanga, and that the claimants were thereby
prejudicially affected.”

144. Once again, in counsel’s submission, the issue is that the Crown failed
to consider alternatives to the compulsory acquisition of land. It is clear

that the Crown is obliged to consider all possible alternative to the taking

of Maori land which should be exercised as a last report.

145. With regard to the offer back provisions, it is clear that there were no
offer back provisions contained within the Public Works Act 1928. Offer

back provisions did not arise until the implementation of the Public

17 Turangi Townership Report, 1995, p.302
1% Turangi Townership Report, 1995, para 17.24

40



146.

147.

Works Act 1981. However, in respect of the 1928 Act, the Tadrangi

Tribunal found that:

“The claimants have been prejudicially affected by the
omission of the Crown to make provisions, when
exercising its powers of compulsory acquisition under the
Public Works Act 1928 and the Tdrangi Township Act
1964 over the claimants’ land, for any such land no longer
required for the public work for which it was taken to be
returned to Maori ownership at the earliest possible
opportunity and with the least cost and inconvenience to
those Maori owners and that such omission was
inconsistent with the Crown’s Treaty obligation under
Article 2 actively to protect Maori rangatiratanga over their
ancestral land.”

It is submitted that the findings of the Tribunal in the Tdrangi Township
Report are directly applicable to the circumstances of this Inquiry

district. Counsel will address the failings of the offer back provisions
contained within the Public Works Act 1981 later in these submissions.

Itis counsels’ submission that the Crown has not fulfilled its duties under
the Treaty regarding public works takings of Maori land and as will be
illustrated in the following submissions, the findings of the Tadrangi
Township Report are apposite to the circumstances within Te Paparahi

0 Te Raki Inquiry District.
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148. For Ngati Kuta Patukeha, one of the key issues for these hapu was the
taking of land for Te Rawhiti roads.'®® For these two hap in the vicinity
of Te Rawhiti, the Public Works Act 1908 was cited as the empowering
legislation under which land for roads was originally proclaimed. The
Act also contained provisions that allowed for up to 5% of Maori land
blocks to be taken without compensation within fifteen years of a

proclamation being issued.1°

149. Itis submitted that the Crown, in breach of the Treaty and its principles,
took land from Ngati Kuta and Patukeha for the purpose of public roads
and in particular Rawhiti Road and that taking was made without

payment of compensation.
Pursuant to Section 92 of the Public Works Act:

Roads

92. Notwithstanding anything in this Part of this Act, -

109 peter McBurney #A13 Report at page 116.
110 peter McBurney#A13 Report at page 118.

42




(a) A road may be taken and laid off under the provisions
of the next succeeding section in the manner formerly in
use for the taking and laying-off of roads under the like
provisions contained in “The Native Land Court Act, 1886”,
or any Act passed in amendment thereof or substitution
therefore.

No compensation shall be payable in respect of any land
taken for a road under the provisions of the three next
succeeding sections, or in respect of any land taken for a
railway over which there is at the time of the taking thereof
an existing right in the Governor, under the provisions of
the three next succeeding sections, to take the same or a
greater quantity of land for a road or roads, or in respect of
any Native land taken for a road or railway, of which the
ownership had not, at the time of the taking thereof, been
determined by the Native Land Court, where the area
taken does not, in the opinion of the Native Land Court
exceed the quantity which the Governor would have had a
right to take under the next succeeding section out of the
land of which it forms a part had the ownership thereof
been so determined.

93.(1)From and out of any land which has been or may be
granted under the provisions of any Act repealed by “The
Native Land Act, 1873” or by “The Native Land Court Act
1886,” or by “The Native Land Court Act 1894,” or which
has been or shall be granted, or has or shall become the
subject of Land Transfer certificate under the provisions of
“The Native Land Court Act, 1886,” or any Act passed in
amendment thereof or substitution therefor, or which is
owned by Natives under Native Land Court certificate of
title or under memorial of ownership, it shall be lawful for
the Governor, at any time hereafter to take and lay off the
public purposes one or more line or lines of road through
the said land;

Provided that the total quantity of land which may be taken,
inclusive of any already taken, for such line or lines of road
shall not exceed one-twentieth part of the whole.

(2) The Governor may at any time, by endorsement
on the Crown grant, or on a subsequent or other
instrument of title, or by deed, release the land the subject
of such right therefrom or from any part thereof.

94. But there shall not be taken under the authority of the
last preceding section any land occupied by any pa,
village, or cultivation, or any buildings, gardens, orchards,
plantations, or any burial or ornamental grounds, without
the previous consent of the Governor in Council.
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150.

151.

152.

95. The powers given by section ninety-three hereof as to
roads shall cease, -

(a) Asto the land the subject of a grant or certificate issued
under “The Native Land Court Act 1886,” or any Act
passed in amendment thereof or substitution therefor, at
the end of fifteen years from the date of such grant or
certificate:

(b) As to grants issued under any Act repealed by “The
Native Land Court Act, 1886, at the time when such power
would have ceased under such repealed Act.

96.(1) Whenever any lines of road are surveyed and laid
off on or over any Native land, under the direction of the
Surveyor-General, the site of such road shall be deemed
to be a road dedicated to the public, and shall vest in His
Majesty.

(2) When any road is laid off along the boundary between
land owned by Natives and land owned by Europeans,
such road shall be taken equally from both such lands
where practicable.

which stated:

“389(1) When at the commencement of this Act any Native
or European land is subject to any right of taking any part
thereof for roads under the authority of Sections 92-96 of
the Public Works Act 1908, or under the authority of
Sections 70-72 of the Native Land Court Act 1894, the
Governor may by proclamation, at any time while that right
would have continued to exist if those sections were still in
force, lay-out and take such roads upon that land as he
thinks fit: but no greater part of that land may be so taken
than might have been taken under the aforesaid sections
if this Act had not been passed.”

Interestingly Section 390 of the Native Land Act 1999 also stated:

“390. No road shall be laid out under the authority of this
part of this Act upon the site of any building, garden,
orchard, plantation, village, or burial ground.”

Court Act 1894 which provide as follows:

Public Roads

These sections rely upon Section 389 of the Native Land Act 1909,

Also of relevance to this issue is Sections 70-72 of the Native Land
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70. It shall be lawful for the Governor, at any time within
fifteen years after the first issue of a certificate of title,
memorial of ownership, or other instrument conferring title
under “The Native Land Court Act, 1886” or any Act
thereby repealed, or under the provisions of this Act,
whether heretofore issued or hereafter to be issued for any
land, to take and lay off for public purposes one or more
line or lines of road through such lands, excepting in cases
where such power shall, under any statute heretofore or
hereby repealed, lapse before the expiration of such
period of fifteen years or shall have already lapsed; and
provided further that such line or lines of road shall be laid
off within ten years of the date of the issue of the certificate
of title, memorial of ownership, or other instrument of title:
Provided that the total quantity of land which may be
taken, inclusive of any already taken, for such line or lines
of road shall not exceed one-twentieth part of the whole.

The Governor may at any time, by endorsement on the
Crown grant or other instrument of title, or by deed,
release the land the subject of such right therefrom, or
from any part thereof.

The foregoing power may be exercised notwithstanding
that such land shall have ceased to be owned by Natives
or by Natives and Europeans jointly.

71. There shall not be taken under the authority of the
last-preceding section any land occupied by any pa,
village, Native cultivation, or burial-ground, except subject
to the provisions of “The Public Works Act, 1882”7, and the
several Acts amending the same.

72. Whenever any lines of road are surveyed and laid off
on or over any land or Native land under the direction of
the Surveyor-General, the site of such road shall be
deemed to be a road dedicated to the public, and shall
vest in Her Majesty. When any road is laid off along the
boundary between land owned by Natives and land owned
by Europeans, such road shall be taken equally from both
such lands where practicable:

Provided that the Governor shall have the right to lay off or take roads

on or from the lands of both owners.”
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Background

153.

154.

155.

156.

157.

The Rawhiti Road case study is set out in the Generic Closing
Submissions of Counsel on Issue 8 at pages 23-26, which Counsel

doesn’t propose to repeat.'!!

What is perhaps not reflected in the Generic Submissions is the impact
experienced by the people of Ngati Kuta and Patukeha, which reflected

the following:

“The road from Russell to Te Rawhiti was laid over our
Ngati Kuta and Patukeha hapd land. That land was
occupied and utilised by our tupuna. On these lands we
cultivated our crops, and from the sea gathered seafood
from the estuaries at Parekura, Manawaora and Paroa.
We crossed these lands as we always had, to access the
settlements at Kororareka and Waikare and inland to the
west along tribal walkways, called bridle tracks when
horses were commonly used. 12

“The traditional route between Kororareka/Russell and Te
Rawhiti has been used for generations. My father said
that he was told that Old man Burling used sit up on the
hill and shoot at any whanau who were attempting to use
the trail. They had tried negotiating with him but he
refused any agreements. They were always on the lookout
for him. 13

In 1917, a road to Manawaora and Parekura bays was begun, which
promised to provide access to Te Rawhiti, the Whaling Station at

Whangamumu Harbour, down the coast to Taupiri Bay and on to

Whangaruru Harbour and Helena Bay.**

Although the road was planned right through to Kaingahoa, for many
years the road went from Russell only as far as Parekura Bay and our

people lived with that reality at Rawhiti for years.!®

The distance and time it took to access Rawhiti was noted in McBurney
in a letter from a Mr GG McAlister [the headmaster at the school at the

time] to then James Henare then acting as ‘Senior Maori Welfare

112
113
114
115

Generic Closing Submissions — Issue 8,: Public Works Takings Level 2 Submissions, Wai 1040,
#3.3.211

Helen Hart amended BOE, Wai 1040, p6, para 22

Helen Harte amended BOE, WAI 1040, p6, para 22

McBurney, #A13 p 117

Ibid.
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159.

160.

Officer’ asking that approximately 1% miles of new road be constructed

in order to connect Te Rawhiti Maori School with the roading network.

It was reported that:!1®

Kaingahoa until the mid-1960s.

“As things stood, the launch trip between Te Rawhiti and
Russell took 1Y4 hours; from Te Rawhiti by dinghy and
outboard motor to a branch road took ¥ of an hour; while
horseback or walking to the branch road took 1¥4 hours.
McAlister then listed the various local communities and
business concerns that he thought would benefit from
having the access road to Te Rawhiti completed. These
included the staff of the Cape Brett Lighthouse; the
farming community at Deep Water Cove; the Otahei [sic]
Fishing Lodge at Urupukapuka Island, as well as the
farming enterprise being carried out on the island; Moturua
[sic] Island, owned by H. Clendon; and finally, “Some
valuable farming land here would be opened up for
production. Several farms would produce cream and wool
etc."

There was no public road access to the community or school in

It was clearly a low priority for the

Crown and the local council and attitudes of council officials were that

Maori were not paying rates. | noted the comment of the Public works

engineer in a letter to the Under Secretary for public works in McBurney

which reflects that attitude:**’

map and as set out in McBurney: '8

The Manawaora-Whangaruru Road skirted the
southern shore of Parekura Bay, before turning south
towards Taupiri Bay at the Wairoa Stream. A paper road,
presumably dating back to when the blocks were first
investigated, was intended to branch off from the Rawhiti-
Tutaematai Road where it crossed the Wairoa Stream and
follow the eastern shore of Parekura Bay in a northerly
direction. It would then cut eastwards across Rawhiti 2A9
and other blocks, before following ridgelines down to
Kaingahoa.Bay and reaching the beach on the eastern
side of the School Reserve.

the road was to be laid down.**®

116
117
118
119

The original route was set to head towards Rawhiti as shown on the

This was the route that our kaumatua accepted that this was the way

#A013 P McBurney, Northland: Public works and other Takings: ¢.1871-1993 CFRT July 2007 p143.
#A013 P McBurney, Northland: Public works and other Takings: ¢.1871-1993 CFRT July 2007 p127.
Brief of Evidence of Helen Harte, Wai 1040, p9

Ibid. p10
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162.

163.

164.

165.

However, Kimber’s road cut through Tou-oro-oro pa. If the pine trees
were not there now, you would see there is a pa with its terraces. This
pa was considered very tapu because it was where Ngapuhi, in their
utu to Ngare Raumati routed them at Parahi Pa across the bay. They
then crossed to Tu-oro-oro pa. People died there. The whole pa has
been dissected in to about five parts and under the Kokinga roadway is
a torere, a burial cave. This is what Terry Hakaraia has told me.?°

It was a significant thing and yet | remember my Aunty Rangimarie told
me when she was alive that people knew that Pakeha did not care about
things like that but they felt powerless to oppose them.??

Athol Wilson, who was making application to take over ownership of the
land at 2A8 as he was paying the rates, was shocked at the carving up
of his property. And he was even more shocked at Kimber’s attitude to
him as he told my parents that he was rather high handed towards him.
In a letter from the Court it states that in 1966 the Maori land Court

advised the Bay of Islands County Council that:1?2

“Contrary to the statement of your solicitor, above referred
to, Rawhiti 2A8 is Maori freehold land and is at present the
subject of proceedings before this Court. The Court has
also received a complaint from an owner that he was
“ordered off” by a person understood by him to be the
owner of Te Kokinga block which adjoins Rawhiti 2A8 and
is served by the offending road.

You are requested to bring this matter urgently before your

Council and inform this Court as to the Council’s intentions

to remedy the position in regard to making legal that which

is at present unlawful and in compensating the owners.”
Kimber’'s actions changed the direction of the road and caused the
problem of chopping up a pa site and then separating 2A8 in to parts as

his route took the road off the proposed course.'??

The land for this road was not taken by proclamation until 8 March 1972
under the Public works Act 1924. Attached and marked "C" is a copy

of that Proclamation.'®*

120 |bid. p11
121 |bid. p12

122 hid.
123 hid.

124 See attachment “C” of Helen Hares brief
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167.

168.

169.

170.

171.

The road into Omakiwi, Taiharuru and Kaingahoa to the school cut
through a tapu site where the small paling Catholic Church had stood
for years and the road cut through part of the access to the Rautawa

urupa.l?®

There were people who wanted a road to connect into Kaimarama.
Aunt Mereana Heta Clay had property there and wanted to build a
house there. To build you had to have road access to property to build
so she asked people for support to ask council for the road to be
extended to Kaimarama. Her whanau also wanted to build there at

some time.

These plans were going to affect valuable flat land and also the pieces
closest to the sea would become Council property. Our objection was
not to the road but to its placement.

The County road engineer, Tony Plom of Kawakawa was also our
neighbour there. He told our parents that Te Rawhiti was going to be
another Paihia and the whole coast line had to be accessible to tourists
and for people who wanted to sell their lands. And he told our parents

the road would assist people to subdivide.

There was a lot of pressure for us also because our whanau further east
were desperate for a road and some of the people were told by local
councillors that if there were objections the offer of a road would be

withdrawn.

In counsels’ submission, perhaps the most notable response to Maori
concerns raised in respect of this land is set out by David Alexander,
where he records a response from the Minister of Lands to letters of

complaint:

“‘Almost all this peninsular is Maori land, and the
availability of sections is questionable. When the Maori’s
were notified of Council’s intention to take some of the
land on the foreshore for the road, several of them went
along to the Maori Land Court hearing to suggest a road
follow a route back from the foreshore. They were
laughed at and they were made to feel ridiculous by
County Council representatives. It seems wrong that a

125 |bid. p12
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County Council has the power to make or mar a natural
beauty spot which is the heritage for all New Zealanders,
just for the sake of more rates.

The first stage of this two mile extension has been
completed and has left a terrible scar on the landscape
...... a complete little beach has been filled in to below high
water mark with clay. This colours the normal sparkling
blue water a dirty clay colour every high tide. No-one
envisaged such a massive earthworks in this road
constructions, and picnickers that have been coming to
the beach year after years can't believe that it has all
gone. 126

172. The result of land has left the marae at Rawhiti as a public spectacle
with a road directly in front.*?” In short, neither the Crown nor the local
authority seriously considered alternatives to the route taken for the

establishment of the road, nor was there a full or adequate consultation
process which sought or reached agreement on price.

173. In addition, the evidence led establishes that there was clear objection
or unwillingness on the part of the Maori owners. There was no
evidence, in counsels’ submission showing exceptional circumstances
in the national interest that warranted the taking of the lands by way of

compulsory acquisition.

174. In cross-examination by counsel in relation to the decision of Judge

Nicholson in 1970, on the failings of the Maori Land Court process:

Te Kani Williams —* Is it fair to say then that provided the
Council applied in accordance with the legislation, the
Court wasn'’t going to explore any of the alternative issues
based on that decision?”

Peter McBurney — “Well the Court was saying that it wasn't
its function to explore those sorts of issues.”

Te Kani Wiliams — “So effectively if the Council had
applied and it was consistent with its own policy and
legislation it was going to rubber stamp the decision?”

Peter McBurney — “It had very narrow terms of reference
under the legislation.”

Te Kani Williams — “Is that a yes or a no Mr McBurney.”

Peter McBurney - “That was a yes.”

126 David Alexander, Wai 1040 #A007, p310
127 Helen Harte, Wai 1040, #F18(c), p20 para 105.
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176.

In counsels’ submission, the Crown has a duty under Te Tiriti to ensure
that Maori retain their land until such time as they wish to sell or have it
alienated at an agreed price with the Crown. That duty has already

been identified earlier in these submissions.

In breach of that duty the Crown, as illustrated above, has simply taken
the land.

Compensation

91.For the purpose of ascertaining the amount of
compensation to be paid to the Natives interested in any
Native land, or to the Native owners of any land held or
owned under title derived from the Crown, the following
provisions shall apply :-

(a) The Minister, in the case of a Government work, may
at any time, and the local authority, in the case of a local
work, shall, not later than six months after the date of the
first gazetting of the Order in Counsel or Proclamation
taking the land, cause application to be made to the Native
Land Court to ascertain what amount of compensation
ought to be paid to the owners of or other persons
interested in such land, and who are the persons entitled
to be paid such compensation; and, after hearing such
evidence as may be produced before it or may be thought
necessary, such Court may make such order or orders as
to it seems fit :

(b) Provided always that if any person, whether a Native or
European, has any estate of leasehold or other particular
estate in, or any mortgage or charge upon, such land, the
Native Land Court shall in or by the same order or orders
ascertain and determine what part of the whole
compensation shall be paid to such person, and no Court
constituted under Part Ill of this Act shall have jurisdiction
to entertain the claim of any such person for compensation
; and every sitting of the said Court to be held for the
purpose of dealing with such land shall be duly notified in
the Gazette and Kabhiti.

(c) The Native Land Court shall have all such authority
and jurisdiction in respect of any such application as it
would have in any matter within its ordinary jurisdiction;
and, in addition thereto, shall have all the powers and
authority of a Compensation Court under Part IIl of this Act.

(d)The compensation ascertained by the Court to be

payable to the owners or occupiers of the land taken, or
other persons having particular estates, mortgages, or

51



177.

178.

179.

180.

181.

charges, shall be paid to them as soon as practicable after

the making of the order of Court ; and from one month after

the date of such order interest on the sum awarded, or on

so much thereof as it not then paid, shall, until the same is

paid, be payable at a rate not exceeding five per centum

per annum.
The correspondence between the County Council and the Ministry of
Works in McBurney shows that the local council was very much
concerned with taking land held by Maori owners in order to not have to

pay compensation for any road:'®

The County Clerk, H. C. Blundell, wrote to the Resident

Engineer stating that he understood that at the present

time land on the Rawhiti block could be taken for roading

free of compensation, but that this provision would soon

expire making the Council liable for heavy compensation

costs.
The Crown was still in need of Pakeha occupied land for the road, which
they had to pay compensation for taking. However they ensured by the
timing of the taking that any land taken from our people fell within the

five percent rule and no compensation was paid.?°

In a Court ruling on the issue of compensation, Judge Nicholson ruled
that the advantages accruing from the road, coupled with the fact that
costs for road formation and fencing would be borne by the Council, far

outweighed any loss of land suffered by landowners.

Judge Nicholson therefore declined to award any compensation for the
land taken and cited the fact that an informed or unauthorised road that
had been in use along the very route taken by the new road was
evidence that the owners had not suffered by the creation of the new

road.130

In terms of the impact of the development of the Rawhiti Road, again
Mr McBurney under cross-examination acknowledged that for Ngati

Kuta and Patukeha the impact was three-fold:

Te Kani Williams — “.There is no compensation for land
taken, loss of kaimoana, but there was also the additional

128 #7013 P McBurney, Northland: Public works and other Takings: ¢.1871-1993 CFRT July 2007 p125.
129 Brief of Evidence of Helen Harte, Wai 1040, p8
130 |pid. p165
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Conclusion

cost to them wasn’t there that with the improved road is
approved access?”

Peter McBurney — “Yes.”

Te Kani Williams — “So the values of the land therefore
increased? Is that accurate?”

Peter McBurney — “That is correct.”

Te Kani Williams — “Then therefore the values of the land
went up, the rates values went up?”

Peter McBurney — “That is correct.”

Te Kani Williams — “Which made it unaffordable for our
people to be able to continue to own the land?”

Peter McBurney — “It put a lot of stress on them, yes.”

Te Kani Williams — “So actually it wasn’t double it was
more of a triple whammy?”

Peter McBurney — “Yes”.

Te Kani Williams — “Well and in addition to the cultural
effect of the road across the marae Atea.”

Peter McBurney — “Yes.”

Te Kani Williams — “So there was a kind of a rippling
effect?”

Peter McBurney — “Yes”.

182. In terms of the Rawnhiti Road issue, what is clear in counsels’

submission is that the Council and through delegated legislation,

therefore the Crown, did not engage in a full consultation process with

the hapi of Ngati Kuta and Patukeha in breach of its obligations under

the Treaty. Notably, in counsels’ submission this position is supported
by Mr McBurney.3!

183. In spite of Maori complaint through the Maori Land Court, and in spite

of alternatives proposed, the process proceeded which provided that

the road cut directly across the marae Atea, separating it from the beach

131 |bid. p168
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184.

185.

186.

187.

and allowed the general public into the very heart of the marae’s family

activities.3?

In counsels’ submission, what this exhibits is a failure by the Crown,
through Council to develop the road consistent with Maori landowners
request proposing alternatives and secondly, through the Native Land

Court, failed to take into account the position of the Maori landowners.

The Crown failed to take into account the customary interests of the
haput in the land which they then compulsorily acquired, destroying the
unique character of Te Rawhiti marae, forcing significant changes to
cultural practices that had been in place for many generations.'33

Ultimately, there was no compensation provided to the hapi of Ngati
Kuta and Patukeha for the development of these roads and it was clear
that the requirements of the public seeking the creation of a new Paihia

outweighed those of the Maori landowners.3

Therefore, in counsels’ submission, the Crown’s actions in respect of

Rawhiti Road were in breach of Te Tiriti and its principles.

Cape Brett Lighthouse

Ko Rakaumangamanga, ko te maunga rongonui
E td mai nei, ko te herenga kupu 6 nga tipuna
Ko Rakaumangamanga, né Hawaiki e

Ka piki ake ahau, ki runga 0 te tihi
O Rakaumangamanga ona mata e
Kia matakitaki, i te au 6 Morunga
| hoea nga waka Ngapuhi ee i

Ko te au 6 Morunga e hora nei
Takoto whakarunga, whakararo e
Ko te tai tuki waka 6 nga tlpuna
NoO Hawaiki mai, tuku iho ee i

Titiro iho ahau, ki te Tai Tokerau
Ki Taiamai, Hokianga e
Te takotoranga to mana e Ngapubhi
No Hawaiki mai, tuku iho e

Nga maunga whakaht, kei te tai marangai
O Rakaumangamanga, Manaia e

132 bid.

133 |bid. p169
13 |pid. p170

54



Ke te taihauauru, ko Maungataniwha
Ko Whakatere e, Ngapuhi ee i

Te Tarai 0 Rairi, Pihanga Tohora
Whiria Paiaka 6 Te Riri
Whakarongorua e
Panguru ki Papata, Ramaroa ka huri

Ki Rakauamangamanga, Ngapuhi ee i**
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(a) Did the Crown explore other mechanisms for acquiring the Maori
land such as by acquiring a lease, licence, or easement as
appropriate on agreed terms with owners?

(b) Did the Crown seek to consult with former Maori
owners/successors before obtaining the land or deciding to
remove offer-back provisions and not to offer-back the surplus
land?

(©) Did the Crown offer the surplus land back to the descendants of
the previous owners at the earliest possible opportunity and with
least cost and inconvenience to those former owners?

135 Brief of Evidence of Moka Kaenga Maata Puru, Wai 1040, #F21(a)
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189.

190.

191.

192.

193.

194.

(d) Did the Crown consider offer-back to the wider hapi/iwi in cases
where the former owners were unable to purchase the surplus
land?

Counsel does not propose to reiterate the extensive evidence from the

hapid witnesses about importance and significance that

Rakaumangamanga has to nga hapi o Te Rawhiti and in particular to

Ngati Kuta and Patukeha, it being a sacred site.**

However, Moses Witehira, in his evidence, referred to seven distinctive
peaks. This goes back to when our tupuna came over especially on the
great migration and have always been pono me te tika at Rawhiti. They
represent the seven waka of the great migration that passed through
here on their way to the other areas.*®

It is the pivotal point of the Polynesian triangle from our motherland
down from Hawaiki and across to Rapanui (Easter Islands).'%®

Of course for us the maunga is not just the peaks but the entire whenua
as it stretches down and into the moana so it is all part of what is sacred

and special to us right out there.13°

They were all of the opinion they had found the promised land and so
they put the bailer off — they were not going anywhere else and so if you
look at the shape of that motu, that is the bailer of the Mataatua

canoe.#0

They went from there across to the cathedral when everyone caught up

at Motukokako and said their prayers for their safe arrival at that area.*

Then they went around to Ohututea which is a herengawaka gathering
place of the waka. The full name of our maunga is Rakaumangamanga
mai Hawaiki herengawaaka o nga tupuna, hga pou o te whare tapu o
Ngapuhi.  This waaka gathered in this sacred place below
Rakaumangamanga called Ohututea.#?

136
137
138
139
140
141
142

Amended Brief of Evidence of Moses Richard Witehira, Wai 1040, #F8(c)

Ibid
Ibid
Ibid
Ibid
Ibid
Ibid
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196.

197.

The Crown, in utilising the Public Works Act legislation acquired Ngati
Kuta and Patukeha lands for the lighthouse at Rakaumangamanga
(Cape Brett).

In counsels’ submission, and on the evidence provided to this Tribunal,
the Crown in breach of Te Tiriti and its principles took an excessive

amount of land, much more than was required for a lighthouse.*®

Again, in breach of Te Tiriti and its principles, the Crown failed to consult
with Ngati Kuta and Patukeha about the land taken, and in addition
failed to provide compensation for that land taken. Then in 1978, when
all but 22 perches were declared surplus to requirement, rather than
offer the land back to Ngati Kuta and Patukeha, or the descendants of
the original owners, the fifty-four odd hectares was instead vested in the
Bay of Islands Maritime and Historic Park, and therefore in breach of Te
Tiriti the Crown failed to offer the surplus land when it was no longer

required for the purpose of a lighthouse.#

The Taking

198.

199.

200.

201.

In 1908 approximately fifty-four and three quarter acres of land was
taken from the Maunganui No 1 Block at Rakaumangamanga (Cape
Brett) pursuant to s.89 of the Public Works Act 1908.

Section 89 of the Public Works Act 1908 specifically provides as follows:

“89. Notwithstanding anything in any law in force to the
contrary, any Native Land and any land owned by Natives
under title derived from the Crown may be taken for any
public work in manner hereinafter provided.”

In addition, Section 90(1)(b) states as follows:

“Where the title to such land is derived from the Crown the
land may be taken in the matter set forth in Part Il of this
Act.”
Part 1l of the Act sets out the procedures for the taking of land when

required for any public work and specifically Section18.

143 McBurney, Wai 1040, #A13 at p.645.
144 |bid.p 646.
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202.

203.

204.

205.

206.

207.

208.

Section 18 provides that the Government shall cause a survey to be
made and a plan prepared showing the lands required to be taken for
the lighthouse together with the names of the owners and occupiers of

those lands as far as they can be ascertained.*®

Further, Section 18(1)(b) requires that a copy of the plans be deposited
in the road district in which lands are or in such other convenient places
the Ministry or local Authority respectively may direct and Section
18(1)(c) provides that a notice is to be gazetted and twice publicly
notified stating the place where such plan is open for inspection with a
general description of the works proposed to be to be executed on the
lands required to be taken.

It is then incumbent upon the Crown and/or Council to provide notice to
affected persons and advise of the amount of payment of compensation

in respect of the execution of the works.14¢

In counsels’ submission, none of these processes were followed by the
Crown. Mr McBurney outlines that in October 1908, the Under
Secretary of the Public Works Department stated that the Native land

had been acquired for the lighthouse!*’.

Mr Witehira stated that “The Crown took that land but it did not consult
with our people over this before making the decision to take this large

amount of land for itself**®

He further stated that “The Crown did not take into consideration at all
that this whenua is whenua that both our hapi are kaitiaki for**. 1t did
not take into consideration at all the great importance of this whenua to

our people as | have set out and has been set out in other korero™>°

Mr Witehira also raised the question as to why so much land was
needed. Why could the Crown not come and talk to the Maori land

owners about leasing the land instead.**!

15 g 18(1)(a).

16 318(1)(d).

147 McBurney, Wai 1040, #A13 p 640

148 Moses Witehira, Wai 1040, #AF8(c), p 12

149 ibid
150 jbid
51 jbid
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210.

211.

Surplus Land

212.

In counsels submission the Crown in breach of its obligations of good

faith arbitrarily took more than what was required because it had other

designs for the land. Indeed Mr McBurney also noted;

“There is a question mark over the amount of land taken
by the Crown at that time. At a shade under 55 acres, it
was far more than was needed for the lighthouse, even
taking into consideration that two or three lighthouse
keepers might occupy the site at any one time. To date
very little information has come to light concerning the
Cape Brett lighthouse taking, with nothing at all to explain
why 54 3/4 acres was considered necessary "2

Mr Witehira also notes that “...It seems clear that leasing the land was

not considered which would have meant that the land, or its use could

be returned. There has been no consideration of that in my view

Therefore it is apparent in counsels submission that the Crown;

@)

(b)

of the land such as leasing;

land;

Both in counsels’ submission are in breach of Te Tiriti.

Did not explore other mechanisms for the utilisation or acquisition

Did not consult with the Maori land owners prior to obtaining the

Notably, Section 30 of the 1908 Act provided an offer back provision

whereby if it was found that the land taken or acquired under the Act

was not required for the public work, then the land may be sold under

conditions set out in Section 30. However, Section 31(b) provides as

follows:

“The Minister or local Authority, as the case may be, shall
cause the land proposed to be sold be valued by one or
more competent valuers, and shall offer such land at the
price fixed by such valuation — first, to the person then
entitled to the land from which such land was originally
taken; and, if he refuses it, or cannot after due inquiry be
found, then to the owner of the adjacent lands, or, if there
is more than one such owner, then to each of such owners
in such order as the Minister or local Authority thinks fit;

152 Mc Burney, Wai 1040, #A13 p 645
153 Moses Witehira Wai 1040, #F8(c) p15
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213.

214.

215.

216.

217.

218.

and, if no such owner accepts such offer, may cause the
land to be sold by public auction.”

However, despite the above, the Crown then removed the offer back
provisions which were not reinstated until the 1981 Act was enacted.
There was no evidence that the Crown had engaged or consulted with

Maori about the removal of those offer back provisions.

Therefore as Mr Witehira'®* and Mc McBurney**® have both noted the
lands became surplus in the 1970’s. Mr Witehira noted that as a result
of the decision to automate the lighthouse, all that was required to be
retained was 1 acre!®®. However he lamented the fact that the land was

not offered back to the hap.*®’
Mr McBurney stated that;

“In 1978 when all but 22 perches was declared surplus to
requirements, the Crown did not offer to return
Rakaumangamanga to the descendants of the original
owners. Rather the 54 odd acres was vested in the Bay of
Islands Maritime and Historic Park. Had the land been
leased, rather than taken, it could readily have been
returned to the Maori owners, once it was no longer
required”.**®

In counsels submission , Mr Witehira refers to two salient facts;

“Why did the Crown not offer it back. We know why they
wanted it. They wanted it for part of the then Maritime Park
which is now part of the DOC estate "%°

He then goes on to say;

“...what is clear is that there was excessive taking of land
which wasnt necessary and we havent been
compensated for that excessive land taking. Our people
have continued to suffer those losses. ¢°

Counsel acknowledges, as does Mr Witehira, that there was no

statutory obligation to offer the land back. However, there is nothing

154 Moses Witehira, Wai 1040, #AF8(c), p 14
155 McBurney, Wai 1040, $#A13, p 643, 645, 646
1% Moses Witehira, Wai 1040, #AF8(c), p 14

157 bid

1% McBurney, Wai 1040, #A13 p646
159 Moses Witehira, Wai 1040, #F8(c) p 14

160 jbid
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219.

restraining the Crown from doing so and in counsels submission a good
treaty partner, would, have offered the land back if they were acting in

accordance with Te Tiriti and its principles.

In counsel’s submission, the fact that the Crown hasn't, is glaring by its

omission.

Compensation

220.

221.

222.

223.

224.

Mr McBurney recorded that an application had been made at that time
to assess compensation pursuant to section 91 of the Public Works Act
1908. He then goes on to say there were no records of any

compensation hearing having been found.

However, under cross examination, Mr McBurney acknowledged that 3
of 44 owners were paid money, said to have been compensation in
1905.16 However, there was no explanation as to why the 41 other
owners in the land appeared to have received nothing, except to
suggest that there may have been a partition.

When the land was taken in 1909 there was a compensation hearing
convened by the Native Land Court. At that hearing, the Crown put
those compensation of 12/6 shillings per acre.!6?

However, as Mr Witehira has noted, only three of the owners under the
Court title were actually compensated according to the Court Minutes,
even some 39 owners uncompensated. This was a matter which Mr

McBurney was unfortunately unaware.63
Mr Witehira also notes that;

“If the Crown were truly acting in accordance with their
obligations under Te Tiriti they would have taken less land
and only that which was required, they would have
compensated our people properly but haven't, they would
have offered the lands back when it became surplus but
haven’t and would return the land now to our care. To fail
or refuse to do is a slight or our rangatiratanga and a
failure by the Crown"®*

161 Transcript of Hearing week 6, Whangarei 2 June 2015, p397,p398
162 Moses Witehira Brief of Evidence, Wai 1040, #F8(c) p12
163 Cross-examination Peter McBurney, Transcript of Stage Il Hearing Week 6, 16-20 December 2013,

p398

164 Moses Witehira Brief of Evidence, Wai 1040, #F8(c) p15
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225.

Counsel agrees wholeheartedly with Mr Witehira’s observations.
Importantly in counsels’ submission, not only does Mr Witehira identify
the failures by the Crown, he also illustrates the numerous ways in
which the Crown have breached Te Tiriti and its principles. There is no
respect by the Crown for the rangatiratanga or the hapd. There is no
active protection of their whenua, their taonga and as such Ngati Kuta
and Patukeha continue to suffer considerable prejudice.

Further Taking in Breach of Te Tiriti

226.

227.

228.

229.

230.

Instead of offering the land back as per the original Section 30 of the
1909 Act, the Crown instead declared the land as a reserve under the
Reserves Act and it continued to be held by the Lands & Survey

Department as a Maritime Park which is part of the DOC estate.®®

There is no provision in the 1908 legislation for the Crown to arbitrarily
change the designation and utilisation of the land as it sees fit and to do

S0, in counsels’ submission, is a breach of Te Tiriti and its principles.

Once again, there was no consultation with Ngati Kuta Patukeha and
clearly there was no offer back. Somewhat conveniently at the time, in
counsels’ submission, the offer back provisions of the Public Works
Legislation had been removed in 1954 but were then replaced in the
1981 Act at the whim of the Crown.

Therefore, in terms of the enactment of legislation, the hapi of Ngati
Kuta Patukeha were deprived of the ability to seek the return of their
land at the time that the land was declared surplus. That deprivation
has continued with the vesting of their land in an other Crown

subsidiary.

Therefore, in the summary, the prejudicial taking of a land for the Cape
Brett Lighthouse can be reflected as follows:

(@) Firstly, the land was taken without consultation or the

engagement of the Crown with Ngati Kuta Patukeha;

(b) There were no surveys or notices issued as required pursuant
to Section 18 of the Public Works Act 1908;

165 |hid.
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231.

232.

233.

234.

(©) Thirdly, when the lands were taken, what is clear is that
excessive lands were taken for the lighthouse for no apparent

justification;

(d) There was no consideration of leasing the land from Maori
instead of the compulsory acquisition pursuant to the Public
Works Act;

(e) When the land became surplus there was no offer back to the

hapda.

0] No or inadequate compensation has been paid to the people of
Ngati Kuta Patukeha.

(9) The hapi continue to be deprived of the ability to not only enjoy
their lands but to derive economic benefit of any substantial

nature from it.

Therefore, as a result of the above, the people of Ngati Kuta Patukeha

have continued to suffer from the loss of their lands.

In a similar situation involving a lighthouse in Hauraki, the Hauraki
Tribunal considered that the Crown’s action in taking the whole island
was excessive, although the effects of the taking were mitigated by the
fact that local iwi, Ngati Hai, continued to visit the island after it was
taken, and has since had the island returned to them. The Tribunal

found in that situation that:

“The prolonged slight to the ongoing rangatiratanga of

Ngéati He constitutes a degree of non-material

prejudice”. 166
In this situation, there has been no return of the land to Ngati Kuta and
Patukeha and therefore there is a considerable prejudice to the
rangatiratanga of Ngati Kuta and Patukeha, which persists to this day.

In addition, in counsels’ submission, the fact that the lands have now
been vested in the Bay of Islands Maritime Historic Park, continues to

perpetrate that prejudice by the Crown, as Ngati Kuta and Patukeha

166 hid.

63



rightfully should have had the land returned to them, which is now being
managed by the Department of Conservation. It is not land which the
Department of Conservation should have acquired, nor should it be

under their control or management.

Ohututea

235.

As Mr Witehira identifies, Ohututea is a “stream that goes up the
maunga to the top down to the beach where the warriors of Ngapuhi
went every time prior to going to war. It is the vein that comes down
from the top of the maunga and all the chiefs used to go up there to the
waterfall to the baptismal font and the tohunga used to baptize them

before they went to war™®’. Itis also a herengawaka gathering place of

the waka.

236. However, during the war, Mr Witehira recounts that ..."they proclaimed
the whole peninsular a prohibited place and built a radar post and signal
station.”*®

237. However, with the increased population that resulted in an increased
need for Water. As such, Mr Witehira notes that they (the Crown), took
more land and the water from our sacred spring Ohututea. This was the
nearest source of water to the radar station.*®°

238. David Alexander in his report, Land Base Resources and Waterways
Environment Report outlines that in 1954, a water supply was
developed accessing water from the Rawhiti Block 2B1 and stated that
the they were specifically taking water from the Ohututea stream*.

239. According to Mr Witehira, it was taken pursuant to a gazette notice
issued in 1954 which showed 5 acres being taken from Part Rawhiti
2B1 and Pt Maunganui No.1 Block.* Given the dates involved and the
timing of the water taking, it was Mr Witehira’s view that the legalised
taking must have occurred after the formal taking."?

167 ibid

o g

170 David Alexander, Land Base Resrouces and Waterways Environmental Report, Wai 1040, #A007,

i i

172 pid
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240. Dr Vincent O’'Malley under cross examination on the issue of

retrospective legislation responded as follows!’3;

Counsel - Mr Witehira in his brief that | have just referred
you to, said it was taken by gazette in 1954. Are you
aware-sorry and —but sorry he also says that he thinks
that’s retrospective because they were taking water during
World War Il, 1939 and 1945. So if that’s the case if that’s
correct are you aware of situations where the Crown is
developed or created retrospective legislation which it
seems to ratify matters that they’ve done historically?

Dr O’Malley: It’s quite common in relationship with Maori
issues and you know there was a validation Court
established to validate land transactions that failed to meet
the legal requirements at the time that they occurred and
that kind of thing. So yes there’s a precedence for that.

Counsel: And it was meant to operate retrospectively

Dr O’Malley: Yes

241. However, it appears in counsels’ submission that once again there was

no consultation regarding the taking, as such there can’t have been, in

counsels’ submission any discussion around options other than a formal

taking of the land and no clear evidence of any compensation being

paid.

Conclusion

242. In conclusion in the three instances where the Public Works Act has

been given effect to or a formal taking of land and resources has

occurred, the result has been the same;

@)

(b)

(©)
(d)

(e)

There has been no consultation

There has been no or inadequate notice provided of the proposed

taking;
There have been no alternatives explored
There has been offer back of surplus lands

There has been no or inadequate compensation provided,;

173 Transcript of Hearing week 14, 8-12 June 2015, Wai 1040 p730,p731
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243.

244,

245.

246.

Therefore in counsel’s submission there have been substantive
breaches of Te Tiriti and its principles resulting in grievous and

continuing prejudice to the hapi of Ngati Kuta Patukeha.

(6) Local Government and Rating

Sixth Cause of Action

The hapu of Ngati Kuta and Patukeha support and fully adopt the
generic closing submissions filed for Issue 9 — Local Government and
Rating Level Il (Wai 1040) #3.3.210.

As pleaded in the Staterment of Claim of the hapd, the Crown failed to
ensure that local authorities established a relationahip with Ngati Kuta
and Patukeha that was consistent with the Te Tiriti and its principles

and in doing so failed to:

(a) Ensure that the Crown and its agents worked with the hapi to

develop proper sewerage, roading and other infrastructure;

(b) Failed to protect the water quality, wahi tapu and places of

cultural importance within the rohe of the hapd;

(© Failed to protect and provide for the rangatiratanga of and the
kaitiakitanga responsibilities exercised by Ngati Kuta and
Patukeha over their lands, forest, fisheries, waters, wahi tapu,

waterways and other taonga.!’

In terms of the Crown’s position with regard to local government, that
has been outlined in their statement of response where the Crown

states:

“Responsibility for the various local government bodies
under Te Tiriti/Treaty of Waitangi lies in the Crown’s
responsibility for the statutory framework within which
local government bodies operate. The Crown also says
that they have not considered in the context of the Wai
1040 Inquiry whether the Crown sufficiently scrutinised
any allegation of powers to local authorities to acquire land
compulsory.”7s

174 Stirling, Wai 1040, #A15, p841
175 Crowns Statement of Response, Wai 1040, #1.3.2, paras 612 & 560.
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247. Counsel notes that the generic closing submissions on local
government rating have outlined that historic legislation including the
New Zealand Constitution Act 1852, was designed with a view to
catering to the settlor desires, who wanted Maori stripped of any power
so that there was no scape for Maori self-government or Maori law and
custom under the Act despite their being provision in the Act to do so
and requests from Maori for that to occur, it never happened. In
essence Maori were constitutionally excluded from a representative

government both local and central.*”®

248. The focus of these submissions however are not to re-canvass the
historical legislative process, but to focus on how the implementation of
the Local Government Act and policies have impacted upon Ngati Kuta
and Patukeha. Counsel has already indicated in earlier sections of
these submissions on the Public Works Act how counsel have had a
direct input into the creation of roading, to the detriment of Ngati Kuta

and Patukeha.

Maritime Park Established

249. The evidence of Matutaera Clendon’’ outlines that as early as 1964,
the Bay of Islands County Council wanted to develop a natural park in
the Bay of Island and create a maritime park, and sought to acquire as
much of the land in the area as they could, regardless of the importance

of those lands to the hapi of Ngati Kuta and Patukeha.l’®

250. What was clear from Mr Clendon’s evidence is that the County Council
had been determined to acquire the Islands at the most viable cost,
taking advantage of the valuations which would come into effect, to
force the owners to sell their lands in order to keep abreast of rating

payments.1’®

251. In order to preserve that position, the council of its own volition placed
a designation on the islands being a proposed public recreation area

and open space. There was no consultation regarding this designation

1
1
1
1

~

6 Generic Closing Submissions Issue 9, Local Government Rating Level Il, Wai 1040, #3.2.210

7 Wai 1040, #F19(c)
¢ Ibid, p15
° Ibid. p16
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252.

253.

254.

255.

256.

257.

and if all else failed they fully intended that an order be made to take
the land under the Public Works Act.18°

As Mr Clendon identifies, none of the hapi of Ngati Kuta and Patukeha
were aware of what was occurring in respect of these lands. However
the correspondence which Mr Clendon outlines in February 1996 by the
District Commander, clearly shows that the islands were being sought
for this purpose, starting with Motuarohia.8!

Mr Clendon illustrates that the people knew that the level of rates
arrears could lead to land being taken, and that the Bay of Island County
Council had an aggressive programme of chasing rates and placing
charging on the land, appointing itself as the receiver.8?

Ultimately, if council operated in order to ensure that the value of the
land was at such a point that Maori land owners could not afford to
purchase the land back for rates arrears once effectively acquired by
the Council, and it was effectively alienated as a result. This occurred

for a number of the islands including Moturua B, Waewaetorea.®

In addition, the evidence of Robert Willoughby® illustrated that the
heavy rating reading for the people of Ngati Kuta and Patukeha meant
that local government decimated what little land the hapt continued to
hold.&

Mr Willoughby illustrates how their people took on huge rates
obligations from their pension to ensure that rates were being paid even
though they were not the sole owners in the land, as there was a clear

awareness that the land could be taken by way of rates duties.&

Mr Willoughby outlines that when the roads were cut through Rawhiti in
the 1970’s, it caused land valuation increase to spectacular levels in a

very short space of time. Therefore the rates costs went up as well.8’

180 hid.

181 |bid. p16,17

82 |pid. p17,18

183 |bid. p18-21
184 \Waj 1040, #F17
185 |hid. p17

186 |hid.

197 |bid. p18
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258.

259.

260.

In addition, Mr Willoughby outlines how waterfront subdivisions at Te
Uenga and Manawaora caused land values and rates to rocket, putting
a huge pressure on the hapa to retain their whenua. However, despite
the land being undeveloped and few services being provided out to Te

Rawhiti, the lands are still being rates at full market value.%

All these issues have been raised in written submissions by the hapa to
the Local Government Rates Inquiry in 2007. Despite this, there is been

no legislation changes to assist the hapi through that Inquiry.8°

Therefore it appears in counsels’ submission, that the Crown’s passage
of legislation has prejudicially affected Maori in relation to the ability to
control and the utilisation of their land, and the rating charges which
have been levied in respect of those lands.

What pro-active steps have the hapi taken

261.

262.

263.

What is evident from the evidence of Helen Harte is that the hapd of
Ngati Kuta and Patukeha have not been idle. They have actively sought
to develop opportunities to engage with local government in the

management of their natural resources.
Ms Harte illustrates that;

“I have been involved with the team preparing and
compiling a Ngati Kuta Hapid Management Plan®° for the
Far North District Council and for all agencies and
organisations we deal with "

The mission Statement contained within that document outlines:

Uaratanga: Mission Statement

To develop and maintain appropriate systems for our hapi
to care for and manage our environment and human
resources

a. To ensure we have the best people for the job to
achieve this vision;

b. To ensure that we have environmental conservation
practices in this vision

188
189
190
191

1

©

Ibid

Ibid. p19
See document Wai 1040, #2021
Brief of Evidence of Helen Harte, Wai 1040, #F18(c) p5
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c. To ensure that we have the most beneficial
relationships established with whanau, hapd, iwi, local
and national government agencies, local stakeholders
and community

d. To ensure that we are able to establish commercially
successful companies from our hapd managed
resourcest®?
264. Therefore in counsels’ submission, there is a clear intent by the hapi to
seek a partnership arrangement with local government to manage the

natural resources.

265. Within the document the hapl outlines the rohe, a strategic direction,
their aspirations for the management of the lands, and fisheries, an
awareness of the relevant legislative provisions, and intention to work
alongside the Department of Conservation, and a comprehensive
communication process. The evidence led in the Inquiry is that the

Council have had this plan since 2010.

266. The efforts that the hapd have gone to do not stop there. The evidence
of Helen Harte also illustrates that they have engaged in various other
partnerships with Maori and DOC % and also developed Te Kiipenga
Ipipiri, a report on the Traditional and customary fisheries practices in
Te Rawhiti 20074,

267. Despite all this, Maori, and in particular Ngati Kuta and Patukeha have
been denied the opportunity to participate and have direct input into
local government decisions involving their lands and there has been no
substantive way for them to be able to impact the systems that have
been detrimentally affecting them, causing the loss of land, causing
their inability to economically develop the land, and as such is a breach
of Te Tiriti and its principles, most particularly the breach of duty of
actual protection particularly when they are alienating Maori land for

rates arrears.
Jurisprudence

268. As determined by the Wairarapa ki Tararua Tribunal:

192 Whakatakoto Kaupapa mo te Hapu o Ngati Kuta ki te Rawhiti, p 5
198 Brief of Evidence of Helen Harte, Wai 1040, #F18(c) p5
19 ibid
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“The Local Government Act exposes iwi to the policies and
actions of local government, it does not hold councils to
account if they fail to provide opportunities for Maori to
participate in decision making and do not actively protect
environmental taonga (treasured property). The
Government has delegated this responsibility to local
councils but has not delegated an equivalent level of
accountability. 9

269. In counsels’ submission, this cannot be allowed to persist and the
Crown cannot be permitted to continue to assert that it is exercising its
responsibilities pursuant to the Treaty with the passage of legislation
without monitoring the ongoing effect of that legislation.

270. Again, the Wairarapa Tribunal held:

“Delegation of Crown function is of course in accordance
with the Treaty if the Crown’s Treaty obligations go with
the delegation. However, we have seen in all series of
local government activity that the Treaty provisions in the
relevant legislation are not sufficiently prescriptive to
oblige local councils to clean up themselves in a manner
that is consistently Treaty compliant. In this the Crown
fails in its duty of active protection. 9%

271. The Tribunal then went on to say:

“Thus we consider that both the Local Government Act
and the Resource Management Act require more
compelling Treaty provisions.%

272. In counsels’ submission, the Crown must be obligated to monitor the
function of local government to ensure that not only is the legislation
Treaty compliant but the adherence to Treaty compliant provisions in
the legislation are followed by local government. If the Crown does not
do so and ensure that its delegated bodies are also acting in
accordance with the Te Tiriti, then the Crown is in itself in breach in Te

Tiriti.

Conclusion

273. Perhaps in counsels’ submission, there is no better way of explaining

the relationship or lack thereof between Ngati Kuta and Patukeha and

195 \Wairarapa ki Tararua Report, Wai 863, Vol 2, 2010, p1062
196 |bid.
197 |bid.
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274.

275.

276.

277.

where he says:

“Our people have had no real or practical relationship with
the Council. Itis and has been non-existent and we really
are only here from during election years. %

Further, Mr Witehira states:

“What was clear to us is that the Crown through the
Department of Conservation and the Council has no
respect for us or our rangatiratanga over our rohe. They
also pay little attention to its care and want to keep us to a
little box because they think that they know better than we
do about our land, they refuse to allows us to benefit from
our lands and want to keep any economic benefit to
themselves.%°

Mr Witehira goes on to state:

“They do not want to engage with us over resource
management issues and would prefer that we disappear
and allow Pakeha commercial developers to plunder our
resources, our food baskets and leave nothing for us to
live on. That cannot continue. 2%

“The Crown must be brought to account. They must return
our lands and the right to use it and control our lands and
resources. We are capable of caring for our rohe without
causing the damage that the Crown allow others to
cause damage to our rohe. 2%

manner sought at the end of these submissions.

(7) Socio-Economic Disadvantage

Seventh Cause of Action

Patukeha to the detriment of their socio-economic position.

1% Amended Brief of Evidence of Moses Witehira, Wai 1040, #F8(c), p19

1
2

S ©

% |bid. p20
0 |bid.
201 |bid.

local government than to highlight the evidence of Mr Moses Witehira,

Therefore in counsel’'s submission, recommendations must be made in

The Claimants allege that the Crown, in breach of the principles of the
Treaty, has failed to provide adequate schooling, health services,
housing, employment and other entitlements to Ngati Kuta and
The

Claimants evidence will also set out how the Crown has failed to provide
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278.

279.

adequate infrastructural resources to assist their economic
development and or has actively inhibited the economic development

of the hapa.

Counsel note that whilst education and roading are important issues to
the hapd, these are discussed in the Taonga Tuku Iho and Public Works
sections of these submissions. Counsel further adopts the generic

submissions prepared in respect of Issues 12 and 13.

It is submitted that the various failures of the Crown to provide adequate
services and support to Ngati Kuta and Patukeha and other Maori in the
Te Paparahi o Te Raki Inquiry, have negatively impacted upon an ethnic
group already in poor socio-economic circumstances. It is further
alleged that the poor socio-economic circumstances had largely arisen

as a consequence of Crown Treaty breaches.

Infrastructure and economic development

280.

281.

The claim that the Crown has actively destabilised or failed to
adequately protect the economic base of Ngati Kuta and Patukeha is
founded upon the principle of active protection and the terms of Article
2 of the Treaty. The principle that the Crown has a duty under the
Treaty to ensure that Maori retained a sufficient endowment of land for
their present and foreseeable needs, is summarised in the Orakei

Report as follows:

“We find that Article 2, read as a whole, imposed on the
Crown certain duties and responsibilities, the first to
ensure that the Maori people in fact wished to sell; the
second to ensure that they were left with sufficient land for
their maintenance and support or livelihood or, as Chief
Judge Durie puts it in the Waiheke Report [...] that each
tribe maintained a sufficient endowment for its foreseen
needs. ”202

It is submitted that the concept as set out in the Orakei Report applies

to the overall economic base of the hapa.

202 Waitangi Tribunal Orakei Report, 1987, p. 206
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282.

283.

284.

285.

286.

According to Mr Tony Walzl by 1935, Maori in the Bay of Islands area
had lost approximately 64.05% of their originally held land blocks
between 1865 and 1935.2°% That included a decrease from 219,879
acres of land to 79,049 acres of land by 1935.2%¢ As set out in the
Landlessness and Native Land Court sections of these submissions,
this stark reality reigned true for the Ngati Kuta and Patukeha hapu who
retained only 3 acres of land in hapt ownership today and a mere 18%
of their original Native Land Court awards is held in Maori individual
ownership today.?®® In addition, as these submissions have set out, the
concerted Crown land purchase regime throughout the nineteenth and

early twentieth century for the purpose of Pakeha settlement.

As a result, it is counsel’s submission that the Crown failed to protect
the economic development of Ngati Kuta and Patukeha. This duty is
founded upon the Treaty principle of mutual benefit (development
rights). In its Muriwhenua Fishing Claim Report the Waitangi Tribunal
considered there was a right for Maori to development in the broader
context as part of the Treaty principle of mutual benefit. 2%

Later in the Ngai Tahu Sea Fisheries’ *°’Report the Waitangi Tribunal
reported that all of the parties before it in that inquiry had accepted that
a right to development is inherent in the Treaty.

It is submitted that these two basic Crown duties under the Treaty of

Waitangi and its principles are now generally accepted.

The impacts of this land loss on the members of the hapi have been
severe and as stated by Robert Willoughby have highlighted the
inequalities between Pakeha living on Ngati Kuta and Patukeha
traditional customary lands and those hapid members who have

managed to retain some land interests.?®® Mr Willoughby notes that:

“The disparity of wealth between those ahi kaa at Te
Rawhiti and the Pakeha who have property there has to

203 Wai 1040, #A38 Report at page 58. See Table TABLE 1.07 : Degree of Alienation amongst Land
Court Blocks within the five Sub-districts of the Te Paparahi o te Raki Inquiry District by 1935 by Area
of Land.

204 Wai 1040, #A38 at page 58.

205

Cross reference to sections in our submissions referring to this.

206 Muriwhenua Fishing Claim Report, 1998, p.194
207 Ngai Tahu Sea Fisheries’ Report, 1992, p. 299

208
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287.

288.

289.

290.

Health

291.

be seen to be believed. The wealth of Pdkeha who do not
have places here stands in stark contrast to the poverty
and lack of resources and services that our people have
suffered. It is this disparity that our people see on a daily
basis and with some despair.”

A similar sentiment was expressed by Moka Puru in his evidence where
he noted that:

“Our people live in poverty and yet around us we see
Pakeha living in immense wealth in our rohe and reaping
the benefits from the tourism industry which is created due
to our beautiful landscape and our supposed “cradle of the
nation” reputation.”

As well as the loss of benefits associated with their lands and the
inequalities that have resulted, the Claimants assert that the Crown in
breach of the Treaty has failed to actively protect claimants ability to
progress and grow their economic opportunities with what little lands
and resources they have left. Thatis in counsel’s submission as a result
of the various Crown rules and regulations that are imposed on the

Claimants as landowners.2%°

In particular Mr Willoughby notes in his evidence the particular struggles
that members of the hapl face as a result of rules, regulations, planning

and zoning restrictions and other associated land laws.?%°

In Counsel’'s submission, not only have the Claimants been impacted
by the loss of land and therefore the loss of their economic base, but
they have been prevented from benefitting from what little lands they
have left as a result of Crown policies and legislation. The effect of this
is that the Claimants socio-economic status is reduced and as set out
above is noticeably different from their Pakeha counterparts which is in

Counsel’s submission should be rectified.

As the evidence in this inquiry suggests, whilst various Crown
interventions throughout the 1900s through to the present day

recognised the need to specifically address Maori health issues and the

209 M Puru, above n 1 at page 20.
210 R Willoughby, above n 40 at page 19.
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292.

293.

294.

15.

improvement of health services, for Maori dramatic health inequalities

remained in place between Maori and Pakeha populations.?!!

The Crowns failure to put in place systems to sufficiently support Maori
and adequately deal with these issues is in breach of its duty to actively
protect Maori. Itis also submitted that these continuing inequalities are
in breach of principle of equity between the peoples of New Zealand as
the Tribunal in the Hauraki Report found where it stated that in respect
of Maori health:

“We consider that the principle of equity between the
peoples of New Zealand is relevant and that, while the
health of M&ori continues to lag behind that of the general
community...”?12

The Hauraki Tribunal also added that in this context the Napier Hospital

and Health Services Report remains valid:

“A general quality of health outcomes for Maori as a whole
is one of the expected benefits of citizenship granted by
the Treaty. Its achievement is a long-term goal that
depends on a broad range of State policies and services.
Until realised, failure to set Maori health as a health gain
priority [sic] would be inconsistent with the principle of
equity”.213

It is submitted that these continuing inequalities are serious issues
which the Crown should be doing more to address and as such they

remain apposite to the ability for Ngati Kuta and Patukeha Claimants to

grow and develop as a people.
(8) Education, Te Reo and Taonga Tuku lho
Eighth Cause of Action

This section of the submissions addresses Issues 13(a), (e), (j), (k) and
14(a), (b), (j) and (t) of the Tribunal Statement of Issues.

Te Tiriti o Waitangi and its principles

16.

In terms of relevant Treaty principles for the Tribunal to consider, they

have largely been covered by the generic submissions filed on Te Reo,

211 Walzl, Twentieth Century Overview, #A38 at p48.
212 Hauraki Report at page 1182.
213 Hauraki Report at pages 1182-1183.
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Tikanga, Wahi tapu and Taonga?'*. However, in counsels’ submission
it is apposite to identify what the Waitangi Tribunal in the Central North

Island outlined which was that:

“...The Crown, in exchange for kdwanatanga (Governors)
and the right to make laws for New Zealand, solemnly
promised that Maori rights, including the right to exercise
tino rangatiratanga (autonomy or self-government) over
their whenua (lands), their kainga (estates), and their
remaining taonga (including but not limited to forest and
fisheries), would be protected.215
295. It has been pleaded by Ngati Kuta and Patukeha?'® that the Crown

through various educational policies has;
(a) failed in their duty of good faith to actively protect Te Reo Maori:

(b)  pursued assimilation policies in education resulting in the near

extinction of Te Reo Maori;

(c) failed to provide for the educational needs of the children of
Patukeha and Ngati Kuta

(d) prohibited the use of te reo Maori in schools, thereby derogating
the right of Ngati Kuta and Patukeha to maintain and develop

their language, culture and customs.

296. This in counsels submissions has meant that the education of Maori
children has suffered, Maori language has suffered, Te Reo o Ngapubhi
has suffered, and with that suffering there has been a consequent loss
of matauranga Maori, tikanga, kawa, ritenga, waiata, whakapapa, and

other associated taonga.

297. In counsels’ submission, there can be no question that Te Reo Maori,
Te Reo o Ngapuhi is cultural property of nga hapt o Ngapuhi and is a

taonga guaranteed in Article 2 of Te Tiriti.

298. In support of this proposition counsels notes that The Waitangi Tribunal

Te Reo Report outlined:

214 Ko te Tapaetanga Whakakopani mo te take o Te Reo Maori, Tikanga, Waahi Tapu, Taonga, Wai
1040,#3.3.221

215 Waitangi Tribunal, Wai 1200, He Maunga Rongo (CNI Report), 2008, p1237

216 Causes of Action 6 and 8 of Wai 1040, #1.1.121(b) and Causes of Action 8 and 9 of Wai 1040,
#1.1.150(a)
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299.

300.

“The evidence and argument has made it clear to us that
by the Treaty, did promise to recognise and protect the
language and that promise has not been kept. The
“‘guarantee” in the Treaty requires affirmative action to
protect a sustained language, not a passive obligation to
tolerate its existence is certainly not a right to deny its use
in any place. Itis, after all, the first language of the country,
the language of the original inhabitants and the language
in which the first signed copy of the Treaty was signed. But
education policy over many years and the effect of the
media in using almost nothing but English has swamped
the Maori language and dumped and done it great harm.”

“We have recorded much of what we were told of the effect

upon Méori children of our educational policy and it makes

dismissal reading. It seems that many Ma&ori children

leave school uneducated by normal standards, and this

disability bedevils their progress for the rest of their

lives.?17
Counsel has in the course of drafting these submissions, reviewed the
Native Schools Code 1880 a copy of which is annexed and marked
“A”, being the code of Rules and Regulations published for the
guidance of Native Schools Teachers, and of others concerned in the

education of the Maori race.

In counsels submission important matters of note that are outlined in

the Native Schools Code are the following;

(@) That provided the Minister of Education is petitioned to provide a
school and the Natives offer at least 2 acres of land as well as
future financial support for school buildings, the Government may
establish a school in that locality?*®

(b) That the Natives give the Government proper title to the site?'®

(c) The master (teacher) will be expected to teach the native children
to read and write the English language and to speak it.??°

(d) It is not necessary that teachers should, at the time of their
appointment, be acquainted with the Maori tongue. In all cases
English is to be used by the teacher where is instructing senior
classes. In the junior classes the Maori language may be used

for the purpose of making the children acquainted with the

217
218
219
220

Report of the Waitangi Tribunal on the Te Reo Maori Claim, Wai 11, April 1986, p1.
Education: Native Schools New Zealand 1880, The Native Schools Code, Part | (1)
Ibid

Ibid Part 11(1)
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meaning of English words and sentences. The aim of the teacher,

however, should be to dispense with the use of Maori as soon as

possible.??!

(underlining mine)

301. Therefore in counsels’ submission, what is apparent is that it is only
upon the request by Maori for educational services and the provision of
land, that the Crown provide Maori with the opportunity to be educated
in a European System pursuant to a European paradigm. This contrasts
in counsels’ submission with the fact that the Crown, historically
provided this service to non-Maori without request.

302. Further, there is a clear direction in the Code to subvert Te Reo Maori
in that education process and in so doing assimilate Maori into that
European paradigm. In counsels submission all of this has occurred in
breach of the Crowns obligations under Te Tiriti to protect Maori
rangatiratanga.

303. Also within the Natives Schools Code 1880 under the heading
“Directions for Teachers of Native Schools” the following is outlined:

“Besides giving due attention to the school instruction of
the children, teachers will be expected to exercise a
beneficial influence on the Natives, old and young; to show
by their own conduct that it is possible to live a useful and
blameless life, and in smaller matters, by their dress, in
their houses, and by their manners and habits at home and
abroad, to set the Maoris an example that they may
advantageously imitate.

The Department would especially call your attention to the
fact that it is extremely advisable that teachers should
always keep their houses and gardens neat and tidy. In
this matter the Natives, are as a rule, very careless. It is
highly necessary that teachers should be on their guard
against allowing their own habits to degenerate under the
influence of surrounding negligence.

...The discipline in a Maori school should be mild and firm.
Maori children when in school are so easily managed that
you should hardly ever have much difficult in dealing with
them. You should, if possible, avoid inflicting corporal

221 bid. Part I1(3)
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punishment. If you ever have to resort to it, you will record
the fact in your log book. %22

(underlining mine)

304. In counsels’ submission, the inherent racism is clearly apparent in this
Direction, not to mention a clear Directive which counsel identifies later
in these submissions, which was clearly breached in relation to corporal
punishment.

305. That undercurrent of racism was also acknowledged by Dr Barrington
in cross examination;

Counsel: So at page 129 of the report

Dr B: Yes

Counsel: In the third paragraph

Counsel: You record that, “no Maori children
attended Russell Board School
because as inspector Pope said there
they will not attend the Board school
close at hand, | gather that the difficulty
is caused by race prejudices on part of
Europeans?

Dr B: Yes

Counsel: And my friend Dr Gilling yesterday
discussed with you the issue of Maori
students ability to go to board schools
under the 1877 Education Act

Dr B: Yes

Counsel: So this is an example of the racism
preventing  Ma&ori  children  from
attending these board schools

Dr B: Yes

Counsel: And yesterday further you said, | think
that you were not aware of any actions
by the Crown to protect Maori children
from this racism that they were
experiencing, to ensure their right to
this free education?

Dr B: Well | think | did say that the inspector
wrote memorandum to the director of
education pointing out that some
education boards and some school
board committees were expressing anti
Maori attitudes in terms of the

222 |bid. P7
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enrolment of Maori students at board
schools, it did mention that. Its in the
report

Counsel: But did that actually bring any further
action from the Crown

Dr B: No, not as far as I'm aware

306. Therefore in counsel's submission, the combination of inaction and
derogatory directives illustrates the racism inherent in the education
system which is a breach of Te Tiriti and its principles.

307. Interestingly, the Te Reo Report records the evidence of Sir James
Henare where the Tribunal asked him directly about what they had
already heard regarding punishment for speaking Maori given that the
Tribunal understood that the department (Education Department) would
say there was no official policy to that effect. They record his answer
as being clear and emphatic:

“The facts are in incontrovertible. If there was no such
policy there was an extremely effective gentleman’s
agreement. 2%

308. The Tribunal then went on to record Sir James own personal experience
where the Tribunal reported:

“Then he went on to give his own experience with
reference to time and place and the names of the teachers
and school inspectors concerned. He told us of an
inspector, who he named, who told Sir James and his
fellow pupils that “English is the bread and butter
language, and if you want to earn your bread and butter
you must speak English”. Then he also told us of being
sent into the bush to cut down a piece of supple jack with
which he was punished for breaking the rule that te reo
Maori must “be left at the school gates”.??

309. The Tribunal then went on to say:

“We do not think it necessary to give other extracts of
evidence to similar effect. We simply say that on what we
have heard it was clearly at least a practice widely followed
that during the first quarter of the century Maori children
223 |bid. p3,2,6
224 |bid.
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310.

were forbidden to speak Maori in school, even in the
playground, and they were punished if they did so. 225

In counsels’ submission, it is irrefutable that the policies outlined in the
Native Schools Code, were implemented with a view to the assimilation

of Maori and to the detriment of their tikanga, their mana, and their reo.

Te Rawhiti Native School

311.

312.

313.

314.

In counsels’ submission, the Crown had an obligation to provide for the
educational needs of the children of Patukeha and Ngati Kuta. That
need was identified as early as 1886 by the people of Te Rawhiti who
sought the establishment of a school so that their children could attend
a school close to their homes.

However, the Rawhiti Native School wasn’t established until 1904.
Therefore, despite requests, it took approximately 18 years for the
Crown to provide a school at Te Rawhiti.??6

In cross examination by counsel of Dr John Barrington, he
acknowledged that there had been extensive bureaucratic exchanges
with Crown officials over the 18 year period where the community were
consistently asking for a school and that despite this the Crown was not
moving with any haste to provide a school??’

The land for the school had been gifted by the hapi (3 acres) in 1903
under the Native School Sites Act 1880 which was before any land in
Te Rawhiti had been investigated by the Native Land Court.??® The
Native Schools Sites Act 1880 provided that;

“Where any Natives consent to appropriate for the site of
a school any land owned by them not exceeding ten acres,
the title to which has not been determined by the Native
Land Court, the Governor may appoint a competent
person to ascertain the title of such Natives to the land,
and their consent to such appropriation22°,

25 |bid. para 3.2.8

2.
2.
2.
229

N NN
3

Ibid. p28, para 159.

7 Transcript of Hearing week 13, 17 April 2015, p 785
5 lbid.

Native Schools Site Act 1880, s2
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315.

316.

317.

318.

319.

320.

An inquiry is then required to be held and notice of the proposal
published and if adopted, the Governor publishes a report about the

proposal to establish a school in the Government Gazette.

The Native Schools Sites Act 1880 then provides that;

From the date of such publication such land shall vest
absolutely in Her Majesty, her heirs and successors, for
the purpose of a site for the school referred to in the report,
and for no other purpose. 230

Nowhere in the legislation was there provision for compensation for the
loss of the land or guarantee of an offer-back of the land and buildings

when no longer required for a school.

This contrasts with the position where Pakeha state schools were not
required to do the same. They were not required to provide land for this

purpose.

Therefore, in counsels’ submission, it wasn’t until Patukeha and Ngati
Kuta provided the land, contributed to the cost of the school that a
school was provided by the Crown. Counsel also note that Ngati Kuta

and Patukeha met the teachers’ wages.?!

Again under cross examination, Dr Barrington acknowledged that the

teacher that was eventually supplied was substandard?®2.

Shirley Hakaraia

321.

The evidence of Shirley Louse Hakaraia highlights her life experience
in education and the impact of the Crown’s policies on te reo Maori
which had been denied her opportunity to learn te reo Maori o Ngati

Kuta and Patukeha.?33

Matutaera Clendon

322.

The evidence of Matutaera Clendon®* also sets out the following:

230 jhid
L Brief of Evidence of Helen Harte, Wai 1040, #F18

2

@

22 Transcript of Hearing week 13, 17 April 2015, p 786,787

2
2

W W

3 Brief of Evidence of Shirley Hakaraia, Wai 1040, #F24.
4 Brief of Evidence of Matu Clendon, Wai 1040, #F19(c)

83



(&) Mr Clendon attended the school as a child at Te Rawhiti from

Moturua Island and as with many of the children came to the

school by boat.?%®

(b) At that time, Maori was Mr Clendon’s mother tongue and he

(€)

recalls teachers whipping him with a tea tree stick every time he
spoke Maori. At times, he was whipped to the extent that blood
was drawn. He also recalls his cousin being whipped so hard
that blood was drawn and bruises ended up all over his legs, to
the extent he could hardly walk the four miles he had to go

home.?36

At Rawhiti School, the children were taught about the British
Empire, the Kings and Queens and never any of the history of

Aotearoa Te Whakaputanga or Te Tiriti Waitangi.

(d) Growing up and moving away from Te Rawhiti for schooling,

Helen Harte

323.

324.

English became the language that he used most and as a result
he lost his fluency in Te Reo, which he has only regained
through renewed contact with kaumatua and kuia in his adult
life. He reports that many of their children never learned te reo

in those days.

The evidence of Helen Mountain Harte illustrates the manner in which

the school system treated Ngati Kuta and Patukeha children and their

education.?¥”

Miss Harte records interviews that their people carried out some years

prior with the Te Rawhiti history group about their time at the Rawhiti

Native School. The report records the following:

(@)

That the pupils at the school did all the teachers housework,
where the girls were taught to lay table, polish floors and

furniture and do all the washing by hand.?3®

235
236
237
238

@

@

Ibid. p26, 27.
Ibid.

Helen Harte Brief of Evidence, Wai 1040, #F18(c)

Ibid. p20.

84



325.

326.

327.

328.

(b) Girls were also made to clean house and make beds, prepare
meals and wash dishes. All of the women spoken to detailed

the domestic work they had to perform.?3

(© The boys meanwhile were required to tend gardens providing
vegetables for the teachers and empty cans from school toilets

every day.?4

(d) Ms Harte also records that while some of the younger children
were allowed to speak Maori, the older children were not and
the boys were caned by some of the teachers. The girls in
particular were if caught strapped.?*

Therefore, the children are reported to have gotten used to speaking

Maori at home but English at school.

She reports that on occasions some of the children brought up speaking
Maori would on occasion and without thinking speak Maori instead of
English. The good teachers just gave those children the English word
when that occurred. The terrible ones gave the child a growling or strap.
On one occasion a child was strapped to the extent that one of the boy’s
uncles knocked on the teacher’s door to warn him never to touch his

boy again.?*?

She also records that fund raisers were held for the school and they
learned later that this only occurred with the Native Schools as the
general schools got everything free, who also had professional cleaners

to clean the schools and the teachers did their own housework.?43

She also records that through the treatment at school and some of the
children’s inability to speak Maori, this affected their way of living. Most
of the eight Kuia and Kaumatua interviewed were affected by the
different lives they were forced to lead at school and then at home,
where they could only speak English at school and then Maori at

home.2*

239
240
241
242
243
244

Ibid.

Ibid

Ibid.
Ibid.
Ibid.
Ibid.

p21
p21
p22.
p22.
p23.
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329.

330.

331.

Eventually, this school was closed in 1964. Mr Clendon records that
when the school was eventually closed down the Maori Land Court

ordered that it be returned as a Section 438 Trust.?*®

However, the hapu were told by the Crown that they could only have
the land back if they paid $5,000.00 for the buildings, the very buildings
that their own people of Ngati Kuta and Patukeha provided in the first

place.?%®

Mr Clendon then records that the people provided the Crown with two
weeks to remove the buildings instead and in response the final
settlement was that the people pay $500.00 for the return of the land
and buildings, which he considered to be ironic considering that their
own people had given their land, their whenua, their buildings, their
labour and time and now had to pay for the return of the same. His view

is that this is an example of the ungrateful nature of the Crown.?*

Crown Evidence

332.

333.

334.

In counsels’ submission, it is glaring that the Crown have provided no
evidence in response to the historical issues surrounding the education
or the lack of provision of educational services to the hapu of Ngati Kuta
and Patukeha. In counsels’ submission, this can only be said to be an
acceptance that the Crown have failed to protect the rangatiratanga of
Ngapuhi in their education system and Te Reo.

Firstly, and perhaps somewhat alarmingly, the evidence which was led
by the Crown was led by Ms Kim Shannon, who, under cross-
examination, acknowledged that she had trained as a secondary
teacher but had only taught in a mainstream secondary school for less
than a year, and not in any Maori medium schools. Further, she had no

leadership roles within a school at that stage of her career.?

The witness confirmed that:

245
246
247
248

NN

Brief of Evidence of Matu Clendon, Wai 1040, #F19(c), p28.

Ibid.

Ibid. p28 & 29.

Transcript for Stage Il Hearing Week 22, Wai 1040, #4.1.27, p.425.
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335.

(@)

(b)

(c)

(d)

(e)

The focus of her evidence was on contemporary initiatives (post
2008) and was heavily reliant upon the Ka Hikitea

programme.?4°

The witness was forced to acknowledge that five years after the
implementation of the Ka Hikitea programme, the Auditor-
General and the Ministry of Education recommended that the
effectiveness of the Ka Hikitea programme was limited by a lack
of coherent implementation by the Ministry.?%°

The witness also acknowledged that the Ministry of Education
have no minimum criteria for schools to adhere to for the
provision of Maori language within it, and it is purely driven by
the discretion of the subject school and whether or not parents

specifically ask for their children to be educated in Maori.?!

The witness also acknowledged that (reluctantly) that education
standards are overseen by the New Zealand Qualifications
Authority which imposes a European paradigm rather than a

Maori paradigm on the provision of education.?>?

In addition, the witness outlined that the Ministry is completely
reliant upon the individual schools to advise Ministry as to
whether or not the school is meeting its requirement under
Section 61 of the Education Act.

Counsel notes that Section 62 (617?) specifically outlines as follows:

“Section 61 School Charter

(1) Every Board must, for each school that it administers
prepare and maintain a school charter.

(2) The purpose of the school charter is to establish the
mission, and, objectives, directions and targets of the
Board that will give effect to the Government’s National
Education Guidelines and the Board’s priorities and
provide a base against which a Board’s actual
performance can later be assessed.

249
250
251
252

a a a

Ibid. p426.

Ibid. p426,428.
Ibid. p338,439
Ibid. p439-441
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336.

337.

338.

339.

340.

(3) A School charter must contain the following sections:
(a) a section that includes -

()  the aim of developing for the school, policies and
practices that reflect New Zealand’s -cultural
diversity and the unique position of the Maori
culture; and

() The aim of ensuring that all reasonable steps are
taken to provide instruction in tikanga Maori
(Maori culture) and te reo Maori (the Maori
language) for fulltime students who parents ask
forit.”

In counsels’ submission, there is no initiative from the Government to
provide that service. There is no apparent minimum requirement for
the provision of instruction in tikanga Maori and Te Reo Maori. Nor is
there an outline or guideline in Section 61 for the monitoring of the

provision of Maori to students.

The witnesses’ responses to cross-examination also indicates that the
Crown only have an awareness “of where te reo is being taught” and
are reliant upon the school and the charters for any information to

assess the provision of Maori within that school.?53

The only controls which are exercised by the Ministry are through the
Education Review Office and conversations around the charter with the
local school. As the witnesses conceded the Education Review Office

reports are only provided every three years.?*

The witness also conceded that the provision of appropriately trained
Maori immersion teachers may not be always available to the schools

who wish to provide Maori language services.?®

In counsels’ submission, the evidence of the Crown witnesses
themselves, certainly established that up to 2007 the Crown had not
adequately discharged its duty to provide education of services to nga

hapd o Ngapubhi.

253 |pid. p442
254 |pid. p443
25 |pid. p444
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341. Importantly, the Waitangi Tribunal in its Te Reo Maori report produced

in 1986

outlined the following:

“...there was not the slightest evidence to justify attaching
censure or blame to anyone part of the educational system”.256

“Yet something has gone wrong. Maori children are not being
adequately educated. We think that the system is at fault and
has been at fault for many years. We suspect that somewhere
at some influential level in the Department, there remains an
attitude — it may be in planning or in education boards, or at the
level of principals or head teachers, we cannot say — a vestige of
the attitude expressed by a former director of Education who
wrote in the middle half of the first of this century:

“...the natural abandonment of the Native tongue involves no
loss on the Maori....”[See Maori in Education, Ed, PM Jackson
1931 at p 193].%57

342. Further the Tribunal held that:

Summary

“The Education system in New Zealand is operating
unsuccessfully because too many Maori children are not
reaching an acceptable standard of education. For some reason
they do not or cannot take full advantage of it. Their language is
not adequately protected and their scholastic achievements fall
far short of what they should be. The promises in the Treaty of
Waitangi of equality and education as in all other human rights
are undeniable. Judged by the systems own standards Maori
children are not being successfully taught, and therefore this
reason alone, quite apart from a duty to protect the Maori
language, the education system is being operated in breach of
the Treaty. 58

343. The evidence which this Tribunal has heard throughout this inquiry is

the expressed wish or desire to retain in their possession Te Reo 0

Ngapuhi, and that has been no better put than in the generic

submissions filed by counsel on Te Reo.

344. ltis counsels’ submission that the Crown has fundamentally failed to

discharge its duty to provide appropriate education services to Ngati

Kuta and Patukeha and the wider hapt of Ngapuhi.

26 |bid. para. 6.3.1
257 |bid. para. 6.3.2
28 |bid. para. 6.3.8
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345. The flow-on affect in counsels’ submission is also recorded in the Te
Reo Report, where the Tribunal recorded the effect for Sir James

Henare and his children, where the Tribunal reported:

“‘Remembering their own experiences as school many brought
up their children to speak English from infancy. They did not want
the next generation to suffer the disadvantages (and the
punishment) they themselves had to endure. Their children went
to school with a fair knowledge of English although many in the
rural parts of New Zealand could still speak M3ori to their parents,
grandparents and other elderly relatives. But while they were to
some extent bilingual, their first language was English. Maori
became more and more a second language in which they greatly
lost fluency. In many cases their Maori was of childhood, in some
cases they lost the faculty altogether. The departmental policy
continued as before.”

Conclusion

346. In counsels submission, it is appropriate perhaps to end this section of
the submissions with the Waitangi Tribunal’s extract of the evidence of

Sir James Henare in the Te Reo Maori Report where he said this:

“...the language is the core of our M&ori culture and mana.
Ko te reo te Mauri o te Mana Maori (The Language is the
Life Force of the Mana Maori).” If the language dies, as
some predict, what do we have left to ask? Then, | ask
our own people who are we? |, and certainly we, don’t
want to be like the American Negro who has lost his
culture and has nothing.”

“Language” according to Oliver Wendell Holmes,” is a
solemn affair, it grows out of life, out of its agonies and its
ecstasies, its wants and its wariness.... Therefore the
taonga, our Maori language, as far as our people are
concerned is the very soul of the Maori people. What does
it profit a man to gain the whole but suffer the loss of his
own soul? What profit to the M&ori if we lose our language
and our soul? Even if we gain the world. To be mono-
legal, a Japanese once said is to know only one
universe...."?%°

347. Given the complete paucity of evidence submitted by the Crown in this
Inquiry to refute the historical perspective provided by witnesses such
as Dr Barrington, and the tangata whenua witnesses for Ngati Kuta and

Patukeha, then the Tribunal must accept the evidence as presented.

29 |bid. para. 6.1.21
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348.

349.

350.

351.

352.

The only evidence presented by the Crown was in relation to Ka Hikitia
which was only implemented in 2007. In counsels’ submission the
pleadings of Ngati Kuta and Patukeha in relation to the provision of
education (or lack thereof) and the impact of the imposition of
educational policies and systems has led to the loss of te reo or Ngapuhi

and specifically of Ngati Kuta and Patukeha in breach of Te Tiriti.

(9) Resource Management and Environmental Issues

Ninth Cause of Action

As pleaded in the Statements of Claim on behalf of Ngati Kuta and
Patukeha,?®® the Crown have failed to properly protect Ngati Kuta and
Patukeha against the depletion and pollution of their lands, waters and
resources of the hapd. This section addresses issues 10 (f) (h) (j) (k)
(D (0) (X) (2) (aa) (bb) of the Tribunal Statement of Issues.

Counsel adopt the generic claiming closing submissions filed regarding
ownership and management of environmental water and other non-land
resources?®! and further, in terms of the specific issues relevant to these

hapa, submit the following.

Counsel submit that the provisions of the Resource Management Act
1991 are insufficient to protect Ngati Kuta and Patukeha taonga as
guaranteed by the Treaty of Waitangi?®2. Counsel note that the Tribunal
in the Ngawha Inquiry found that:

“I..] the Resourcement Management Act 1991 is
inconsistent with the principles of the Treaty in that it omits
any provision which ensures that persons exercising
functions and powers under the Act are required to act in
conformity with the principles of the Treaty of Waitangi. 263

Also, the Whanganui River Inquiry found that:

“The Resource Management Act 1991 is inconsistent with
the principles of the Treaty in that it omits any provision
that ensures that all persons as identified in section 2 of
the Act exercising functions and powers under it, in
relation to managing the use, development, and protection

260 Wai 1040, #1.1.121(b), and Wai 1040, #1.1.150(a)

2

1)

1 Wai 10450, #3.3.227

262 \Waitangi Tribunal, Ika Whenua Rivers Report 1993, p90: The Whanganui River Report 1999, p332:

2

=

3 Waitangi Tribunal, The Ngawha Geothermal Resource Report 1993, para 7.7.11
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of natural and physical resources, are to do so in a way

that is consistent with, and gives effect, the Treaty of

Waitangi”.264

353. Counsel submit that the findings in the Ikawhenua, Whanganui River,
and Ngawha reports can be applied in this inquiry, in relation to the awa
of Ngati Kuta and Patukeha, as those Tribunals have addressed the

legislative and policy regime from a generic perspective.?5®

354. As outlined in the Public Works Act section of these submissions the
Crown, through local government, provided for the extension of roading
through Te Rawhiti in the early 1970’s, contrary to the wishes of the
people of the hapa.

355. As pleaded, this has caused a number of environmental issues for the

hapd which counsels outlines are as follows:

“The cutting of the road through the clay along the
foreshore has led to stormwater run-off carrying
substantial amounts of clay patrticles into the marine eco-
system. This contamination has destroyed the once
prolific pipi beds in Kaingahoa, Te Tawa, Hauai and
Kaimarama Bays. Other food sources such as seaweed
and seagrass have also been killed off. When the road
was first made, and the first rains washed the red clay into
the sea, “Aunty Puti Puru, a kuia of Patukeha hapd walked
along the huge cuttings, lamenting and chanting a tangi,
sharing her pain with the mutilated land and the clay
bloodied sea.”

356. The people of Ngati Kuta and Patukeha were given plans which is
where we saw the road would be cut across the front of our properties.
They had not liked the way the road was cut so close to the coast as it
had from Waikare turn off to Parekura Bay. That would not have
happened except the Council did not want to pay compensation to the

Pakeha land owners inland so took that road across Maori owned

land.266

264 Waitangi Tribunal, The Whanganui ?River Report 1999, p332

265 Waitangi Tribunal, Ika Whenua Rivers Report, 1998; Waitangi Tribunal, The Whanganui River Report
1999, Waitangi Tribunal, Ngawha Geothermal Resource Report 1993.

266 Brief of Evidence of Helen Harte, Wai 1040, #F18(c), p13.
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Lack of Compensation

357.

358.

359.

360.

361.

362.

In counsels' submission, perhaps adding injury to insult was the fact that
following a hearing by the Native Land Court in 1970 in respect of which
the Court had the opportunity to inspect proposed road lines and
proposed alternatives, as well as the arguments submitted in opposition

to the application for the road pathway.

Despite concern being expressed about the intrusion into the privacy of
the hapl ceremonies as the road planned cut through the marae, this

was ignored.2®’

The beach in the front of the marae was the entry point to the marae. It
was the beginning of the Atea. Visitors came by sea and so did all
tupapaku. The ceremonies began on the beach. This is where the
coffins lay for the pall bearers to carry them into the whare. Karakia
were chanted from this time. A gun was fired when the boat landed and
the kaikaranga began their calling. The slope to the marae was a long
gentle climb, not the steep, high bank it is now. The Maori committee
wanted the beach to be a private reserve because of the nature of its

use.268

The hapu were also concerned about the effects of the run off of clay
from the unsealed road on our kaimoana, which at that time and mai

raanoa the hapl were able to collect.?®®

Further, the hapd did not want their privacy compromised by lots of
traffic driving right in front of us. These issues amongst the hapl as

whanau and at our Maori committee.?’©

The hap concerns were not listened to. The hapt took the issue to the
Maori land court in 1969.2”1 The hapi engaged a planner Gerhardt
Rosenburg from Auckland University who plotted a route along the edge

below the ridge of the hills behind us and behind the school and below

%7 bid.
268 |pid.
29 |pid.

20 |pid. p14
211 #A013 P McBurney, Northland: Public works and other Takings: ¢.1871-1993, CFRT, July 2007, p155-

170.
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363.

364.

365.

366.

the cemetery and behind the houses that were at Hauai so that they still

had sea access and the road run off would not be a problem.?"

The Court found in favour of the Council’s route. In its detailed decision
on 24 April 1971, the Court gave no weight to the loss of privacy for our
marae and our ceremonies or of our gardens on the foreshore and he
later ruled there would be no compensation paid to the owners for the
taking of the road.?”® Judge Nicholson's decision importantly outlined as

follows:

"The Court duly and carefully inspected the proposed
alternative road line and is entirely of the opinion that the
line proposed by the Council is the most suitable and
natural line. The alternative would be more expensive,
infinitely more damaging to the terrain and of lessor
service to the lands the road is intended to serve.
Objection was raised on behalf of the Marae Committee
on two main grounds:

(1) Interfering the due function of the marae; and
(2) Technical objections relative to Town and Country
Planning..."

The Court is of the opinion that far from harm coming to the marae from
the proposed road, its citing is likely to be enhanced:

"...The Council administers the Town and Country

Planning legislation in the next territory and it is no function

of this Court to explore the niceties of uses and conditional

uses."
At the hearing, the County Engineer stated that damage to the fishery
would be temporary and that it would recover in time but this has not
occurred. The usual fishery has remained sparse up to the present day,
heavy rains bring 6 metres of clay coloured material to the surface and
causes fresh road shingle dust to wash into the sea, the scallops, kokota

and paua have not returned to the bays.?"*
What was also outlined was that:

“Along the route of the foreshore means that the road
passes in front of virtually every house along the
peninsular of Te Rawhiti and the fact that it is unsealed

272 pid.

23 |bid. See Helens Hartes brief attachment “E” is the Proclamation dated 10 July 1975
274 McBurney, Wai 1040, #A13, p155
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368.

means that all cars creates a dust problem for every
house. The County Engineer conceded that this was a
problem but the route was determined on the basis of cost
effectiveness. 27>

Of further issue for Ngati Kuta and Patukeha is the fact that:

“In filling the gullies has created swampy areas inland
between the road and higher ground. The County
Engineer assured the Maori Land Court that adequate
cultivating would solve this problem, but the problem
persists. In some cases the road has created new
swampy areas in places that have been used for kumara
production for many generations. 276

As a result in counsels’ submission and as pleaded, sedimentation and
infilling has killed off the once prolific kaimoana in the bays where the

road skirts the coast?’” and has destroyed a number of important
gardening areas and an historic spring.2’

Waterways

369.

370.

371.

The Crown in breach of Te Tiriti and its principles, failed to recognise
and provide for the customary title and rights of Ngati Kuta and
Patukeha to their rivers, waterways and rohe moana.

Ngati Kuta and Patukeha assert and confirm that their rivers and
waterways and rohe moana are taonga tuku iho. The Crown, in breach
of Te Titiri and its principles has usurped te tino rangatiratanga o Ngati
Kuta and Patukeha over their rivers, waterways and rohe moana within
their customary rohe and has failed to adequately to provide for their

role as kaitiaki over those resources.

The Crown has enacted the Resource Management Act 1991 with the
purpose of regulating the management of the environment including
rivers, waterways and water.?”® The Resource Management Act 1991

does not appropriate provide for the kaitiaki relationship that the hapi

275 |bid. p156

276 |bid. p155

277 |bid. p166

278 |bid. p167

2% |ka Whenua Rivers Report, 1998, p90; The Whanganui River Report1999, p332; Ngawha Geothermal
Resource Report 1993, pp 141-146, 153-154.

95



372.

373.

374.

375.

376.

have with the resources and does not provide for their management

rights over those taonga.?®°

As the evidence of Matutaera Clendon illustrates, Ngati Kuta and
Patukeha have always been fishing peoples. Together they supply fish
and kaimoana to several marae for tangi, weddings, festivals, and the
whanau lived and farmed on Moturua and the other Motu, Motukiekie,
Okahu (Redhead) and Waewaetorea. They had always been engaged
in fishing for crayfish, snapper and hapuka.?8!

Mr Clendon has also outlined in his brief of evidence those motu that
Ngati Kuta and Patukeha maintain are within their rone moana and are
tino taonga of the hapu given the spiritual, cultural and historical

importance of those islands to the hapa.??

The cultural fishing practices associated with those maunga and the
rohe moana of the hapu are also outlined in Te Kupenga Ipipiri:
Traditional and customary fisheries practices in Te Rawhiti, being a
report funded by the Ministry of Fisheries which included the stories of
the kuia and kaumatua of Te Rawhiti about the fishery and attempts at

restoration of those fisheries now.

As pleaded by Ngati Kuta and Patukeha in their Statements of Claim,
the Crown have failed to adequately provide for the exercise by the
hapld of their non-commercial customary fishery and customary
fisheries in their rivers, waterways and rohe moana and in doing so have
sought to usurp Patukeha and Ngati Kuta tino rangatiratanga over their

natural resources and waterways.
As Mr Clendon appropriately recalls:

“Today many of those islands and others we lived on and
cultivated have been lost to our hapd through the
establishment of the Native Land Court. Most of the
islands are now in Crown ownership and part of the DOC
estate, and what use to be the Bay of Islands Maritime and
Historical Park.?83

280
281
282
283

® ©

Ibid.

Brief of Evidence M Clendon, Wai 1040, #F19(c), p3
Ibid. p10,11
Ibid. p15
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Department of Conservation

377.

378.

379.

380.

In counsels’ submission, the evidence led in this Inquiry by Ngati Kuta
and Patukeha pointed to an early dysfunctional relationship between
the Department of Conservation and the Crown. In counsels’
submission without a working relationship between the Department of
Conservation and the hapa, there is simply no pathway for any
consultation and little avenue for practical or conceptual input into

whenua that rightfully belongs to the hapa.

In counsels’ submission, perhaps the best evidence of the poor
relationship between hapi who should be exercising rangatiratanga
over their rohe and Crown entities is that between the hapi and the
Department of Conservation. Mr Moses Witehira outlines in his
evidence the context of that relationship where he says:

“Initially when | arrived back in the region there was a poor
relationship between our people and the Department of
Conservation. There was no meaningful consultation with
Patukeha or Ngati Kuta about how the lands were being
administered by DOC and was being dealt with and we
had no real structure to engage with DOC. 284

Mr Witehira also established that there was a relationship with the DOC
conservator in the Bay of Islands at the time but the hapi were restricted
with what they could do with the main parts of the land out there which
is under DOC control. Despite trying to put in place economic
opportunities, the hapi were stymied by DOC bureaucrats on every

occasion.?8®

In addition, Mr Witehira provided evidence to the Tribunal that
communication and consultation with the Department of Conservation
was poor in the period to 1992-1995.2%6 He went further to say that

“

rather than engage in consultation, “...our experience of consultation
was DOC came to your marae with an already pre-determined agenda.
They used to bring in maps and lines were already drawn on the maps.
So their interpretation of consultation was, “‘we have already decided

what we are going to do and here is the game plan””.?%’

284 Amended Brief of Evidence of Moses Witehira, Wai 1040, #F8(a)

2

®

5 Ibid. p15

286 Transcript of Hearing Week , Wai 1040, #4.1.7, p207.

2

o

7 |bid. p208
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382.

383.

384.

Notably, the Crown witness under cross-examination from counsel
acknowledge that the relationship or the communication have been

tenuous in the past.?8

The Tribunal may recall that the hapl have provided a management
plan to the Department of Conservation which is dated 2010, and the
witnesses for the Crown acknowledged that they hold a copy of that

hapi management plan.?&

The Tribunal may also recall that the Crown witnesses acknowledged
that:

(a) Ngati Kuta and Patukeha hapi are cognisant of the statutory
framework that the Department of Conservation are required to

work under;

(b) That DOC are obligated to recognise and provide for the
relationship of Maori and their cultural traditions and connection

with their ancestral lands.?%°

This in counsels’ submission is reinforced by Section 6 (and most
notably Section 6(e) of the Resource Management Act 1991 the

following:

“6. Matters of national importance

In achieving the purpose of this Act, all persons exercising
functions and powers under it, in relation to managing the
use, development, and protection of natural and physical
resources, shall recognise and provide for the following
matters of national importance:

the preservation of the natural character of the coastal

environment (including the costal marine area), wetlands,

and lakes and rivers and their margins, and the protection
of them from inappropriate subdivision, use, and
development:

(a) the protection of outstanding natural features and
landscapes from inappropriate subdivision, use, and
development:

(b) the protection of areas of significant indigenous
vegetation and significant habitats of indigenous
fauna:

288 Transcript of Hearing Week 22, Wai 1040 #4.1.27, p252, 253.
289 Transcript of Hearing Week 22, Wai 1040, #4.1.27, p244

290 pid.
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385.

386.

387.

388.

389.

(c) the maintenance and enhancement of public access to
and along the coastal marine area, lakes, and rivers:
(d) the relationship of Maori and their culture and traditions
with their ancestral lands, water, sites, waahi tapu, and
other taonga:
(e) the protection of historic heritage from inappropriate
subdivision, use and development:
() the protection of protected customary rights:
(g) the management of significant risks from natural
hazards.”
Therefore, in counsels’ submission, the legislation does not require
legal ownership for Maori interests to be protected. Indeed, Te Tiriti
does not stipulate, nor does it envisage that the cultural connection of
Maori should be severed from their lands, simply because the legal

ownership may have changed.

In counsels’ submission Maori to continue to have obligations, rights
and duties as kaitiaki of the environment whether or not they are the

legal owners of any particular land.

Such rights and duties have been practised since time in memorial and
must be recognised both in terms of Article 3 of Te Tiriti, which provides
the “Royal Protection” for Maori, the oral treaty promises for the
protection of Maori custom?® and in terms of the common law protection

of customs.?%?

Counsel notes that the 2005 “Conservation General Policy” states with
regard to Treaty of Waitangi responsibilities that “relationships will be
sought and maintained with tangata whenua to enhance

conservation. 2%

Despite this, and despite the provision of the hapd management plan
by the hapl, in counsels’ submission there has been very little
application by the Department of Conservation of the initiatives outlined

in the management hapi plan.

21 Waitangi Tribunal, Whanganui River Report, 1999, GP Publications, p289.
292 Baldick v Jackson (1910) 30 NZLR 343 (SC), Mullick v Mullick (1925) LR S2 Ind App 245 (PC)
2% Conservation General Policy, May 2005, Policy 2(a) P16.
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390.

Indeed, cross-examination of the Crown witnesses illuminated that
relations between the Department of Conservation and the hapi were

poor.2%4

Pest Control

391.

392.

393.

394.

Initiatives with respect to eco-tourism were opposed, and despite
identifying massive destruction of the bush by pests, DOC were

reluctant to act until direct action was taken.?%
The Crown witnesses under cross-examination acknowledged that:

(a) There are issues in relation to the Cape Brett Peninsular with

invasion of pests from public conservation land;?%

(b) The hapi had to bring in their own experienced hunters who had

connection with the land.??”

(© The hapti had to engage in a kawenata in order to engage in the
Nga Whenua Rahui Project?®® in order to be eligible for funding.

(d) That the very same kawenata restrain the hapt from dealing

with the land in an economic sense.?%°

Therefore, in counsels’ submission it was clear that the Department of
Conservation were not going to provide the hapt with any economic
development opportunities with the land. Therefore as outlined above
an agreement was entered into (kawenata) for a period of 25 years with
the Department of Conservation in order to safeguard the bio-diversity
values, to commit to not milling substantial kauri on the Rawhiti 3B2
lands. This was signed off by the Minister of Conversation, Nick Smith,
in 1998.3%

However, in counsels’ submissions, what has frustrated the hapi
considerably is that the Crown should have worked with the hapa earlier

to ensure the restoration of the natural environment and wildlife. Further

294
295
296
297
298
299
300

Transcript of Hearing Week 22, Wai 1040, #4.1.27, pg250-251
Conservation General Policy, May 2005, Policy 2(a) P16
Transcript of Hearing Week 22, Wai 1040, #4.1.27, pg255

Ibid.

Ibid. p256.

Ibid.

Amended Brief of Evidence of Moses Witehira, Wai 1040, #F8(a). p17
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the hapu view is that the land sitting there idle achieves nothing for the

hapl. However, it is generating an income for the Crown instead.3%!

Ultimately, it is the hapi who take care of the land now who, according

to Mr Witehira, do a better job than DOC could in any event.

Perhaps even more pernicious is the fact that the Department of
Conservation imposed a camping ground on Moturua Island without
consultation with the hapt, and on the site of an old homestead where
the hapd had fought for ten acres to keep their family there in the
1960’s.302

The first notice that the hapt received was a panui from the Department
of Conservation inviting them to undertake a powhiri and karakia for the
opening and that thousands had already been spent on toilets when the

hapi received the panui.

Under cross-examination the Crown witness attempted to suggest that
the Department of Conservation engage with the Maioha whanau in
relation to the setting up of the camp, constituted consultation with

regard to the location of the camp on Moturua Island.3%

However, the Crown witness was required to concede that the evidence
from the hapl was that there had been no consultation by the
Department of Conservation with them and attempts to merely post out
letters to members of the wider hapi does not constitute compliance

with Section 6(e) of the Resource Management Act 1991.304

In counsel’'s submission, the fact that the Crown and the Department of
Conservation had wanted to put toilets on wahi tapu near their stream

was, in counsels’ submission, completely ignorant and ill-advised.

Ultimately when the people would not lift the tapu on the land, the
Department of Conservation conservator decided that they were not
going to formally open the camp ground and despite this proceeded to

utilise it as a camp ground.

301 |bid. p18

3

S

2 |bid. p18

303 Transcript of Hearing Week 22, Wai 1040, #4.1.27, pg258-259

304 |bid, p259-260.
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Te Tiriti Obligation

402.

403.

404,

405.

406.

relation to their whenua, their kainga, and their taonga.

has not occurred in the technical and tangata whenua briefs.

Whanganui River Report where the Tribunal made the point:

“It is therefore to be qualified by the balancing of interest.
It is not conditional, but was expressly protected,
absolutely. It is rather that governance is qualified by the
promise to protect and guarantee rangatiratanga for as
long as Maori with to retain it.”%

guarantees contained in the Treaty assured that:

“Maori were protected in their lands and fisheries [...] and
in the retention of their Tribal base [...]. In the context of
the overall schedule for settlement, the fiduciary
undertaking of the Crown is much broader and amounts to
an assurance that despite settlement Maori would survive
and because of it they would also progress [...]. The
essential point was that the Treaty both assured Maori
survival and envisaged their advance, but to achieve that
in Treaty Terms, the Crown had not merely to protect
those natural resources Maori might wish to retain, but to
assure the retention of a sufficient share from which they
could survive and profit, and the facility to fully exploit
them”.306

305 Whanganui River Report, p329
306 Waitangi Tribunal, Muriwhenua Fishing Repoort 1988, Government Printer , pp275-276.

In counsels’ submission the Crown, based on the evidence outlined
above, the Crown have failed to adhere to the protective provision of Te

Tiriti as the rangatiratanga of the hapi have not been preserved in

In counsels’ submission, Te Tiriti guaranteed that the hapda, and in this
instance Ngati Kuta and Patukeha would retain that rangatiratanga over

their food basket and the evidence outlined above illustrates that this

There are many Tribunal recommendations pertinent to this particular

issue and perhaps counsel may only repeat that outlined in the

Indeed in the Muriwhenua Fishing Report the Tribunal noted that the

In counsels’ submission, Ngati Kuta and Patukeha do not wish to retain
rangatiratanga as they have always maintained their rangatiratanga.

The fundamental underlying issue is that the Crown, in exercising its
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408.

4009.

410.

governance, has sought to subvert that rangatiratanga and that is a
breach of Te Tiriti.

(10) Te Raupatu o Te Takutai Moana

Tenth Cause of Action

As pleaded in the Statements of Claim for both Ngati Kuta and
Patukeha, in counsels’ submission the Crown have failed to recognise,
preserve and provide for the tiro rangatiratanga of Ngati Kuta and
Patukeha in the foreshore and seabed through the enactment firstly of
Foreshore and Seabed Act 2004 and, secondly, through the enactment
of the Marine and Coastal Area Act 2011. This section of the closing
submissions addresses Issue 11 (a — e) of the Tribunal Statement of

Issues.

Through the enactment of the aforementioned legislation, the Crown
purport to have appropriated, in law, the ownership and title of what has
been defined as the Public Foreshore and Seabed area, as outlined in
Section 5 of the Foreshore and Seabed Act 2004 subsequently defined
in Section 9 of the Marine and Coastal Area Act 2011.

Counsel notes that generic closing submissions have been filed in
relation to Issue 11-Takutai Moana/Foreshore and Seabed®*’” and to a
large degree counsel support and adopt the submissions filed by

counsel in those generic submissions.

In addition, counsel note that the Waitangi Tribunal in the Foreshore

and Seabed Report stated the following:

“The Western Law focus, necessary though it is in an
inquiry like this one, can too easily obscure the fact that
the Inquiry is also, and more fundamentally, about real
people and their real lives. Tikanga is both a consequence
and a source of Maori identity. Unlike most Western Law,
Tikanga is not a norm that is extended to the person.
Without his relationship through tikanga to land by
whakapapa, in a fundamental sense, he does not exist.
Tikanga defines him; protects; shapes his idea of himself
and his place in the world. If a regime is to be imposed on
the foreshore and seabed that cuts across tikanga, that
damages and undermines it, then every Maori person who

07 #Wai 1040, #3.3.229
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412.

maintains his or her connection with land and the
foreshore and seabed of their tribal area is in some way
diminished. Some will feel it more than others, of course,
because their lives are lived closer to tikanga and closer
to the land and sea.

Tikanga informs our Treaty analysis too. Article 2
guarantees that tiro rangatiratanga. The exercise of mana
by rangatira was underpinned and sustained by
adherence to tikanga. The Chief whose thoughts and
actions lacked the essential and recognisable quality of
being ‘tika” would not be sustained in his leadership.

In our view, the Crown’s guarantee of tiro rangatiratanga
is meaningless if the tikanga that sustain and regularly the
rangatira and his relationship to the people, and the land,
are discounted and undermined. Indeed, we go further.
We say that in order properly to fulfil the role of Treaty
partner, and actively protect the cultural foundation of what
it is to be Maori, the Crown must itself be schooled in the
essentials of tikanga.” 308

In counsels’ submission, the position expressed above by the Waitangi

Tribunal pervades not only matters involving Takutai Moana but the

underlying relationship between the Crown and Maori. This will be a

matter that counsel will turn to at the end of these submissions.

Importantly, in counsels’ submission, the Tribunal came to the

substantive conclusion, the bulk of which counsel submit continues to

apply notwithstanding the passage of the Foreshore and Seabed Act

and the Marine Coastal Area Act:

(a)

(b)

“2.2.8 The Tribunal’s conclusions:

We conclude that the events between the signing of the
Treaty of Waitangi and the Court of Appeals decision in
Marlborough Sounds have had the following effects:
Maori exercised te tino rangatiratanga over the foreshore
and the sea in 1840. Their use, management, and
authority was sourced in tikanga Maori. The coastal
marine area was a taonga. Their relationship with their
taonga involved mutual guardianship and nurturing. The
British legal concepts of dry land, foreshore, and seabed
had to relevance in the holistic Maori worldview, although
they were of course relevant later to the Crown.

Under the Treaty, the Crown gave a guarantee to Maori
that it would protect te tino rangatiratanga over the
foreshore and seabed.

308 Waitangi Tribunal Foreshore and Seabed Report, p3
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(c) In terms of te tino rangatiratanga over the sea, we note the
findings of other Tribunals that the territorial waters of
Muriwhenua and Ngai Tahu hapi were (as minimum) a
zone stretching 12 miles from shore.

(d) During the past 164 years, the Crown has not protected
Maori tino rangatiratanga but has instead assumed
ownership of the foreshore and seabed.

(e) The Treaty provided for Maori and Pakeha to share and
develop the country and its resources in the interests of
both. It provided for the customs and laws of both to be
respected and for both peoples to reach mutual
accommodation.

) As at 1840, a situation was being reached where Maori
and settlers were using the beach and sea in accordance
with their different (and sometimes shared) needs, but with
respect of tikanga Maori.

(9) In 1848, the Crown recognised that every acre of land in
New Zealand was claimed legitimately by Maori under
tikanga Maori, and has not resiled from that position ever
since, except with regard to the foreshore and navigable
waterways. We do not think that it was justified in making
this exception.

(h) In the process of colonisation, Maori have lost the great
majority of their land and resources, often in serious
breach of the Treaty. This has included much sea-
frontage land, and along with it usually the ability to assert
de facto control.”3°

In any event, in counsels’ submission it is appropriate to reflect on the
fact that despite the production of the Tribunal’s Foreshore and Seabed
Report, the Crown proceeded to implement the Foreshore and Seabed
Act 2004. Counsel, in generic submissions, has covered the history
of matters as well as what is now defined under Section 9 of the Marine

and Coastal Area Act, which counsel doesn’t propose to repeat.31°

Therefore for the purposes of these submissions, counsel only
proposes to focus specifically on issues relevant to Ngati Kuta and
Patukeha.

As counsel has illustrated earlier in these submissions, Ngati Kuta and

Patukeha were always fishing people.

As Matutaera Clendon has outlined in his evidence, Ngati Kuta

footprints have been left in the land and seaways through karakia,

309 Report on the Crown’s Foreshore and Seabed Policy, #2.2.8, p38
310 Wai 1040, #3.3.229, p15
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whakapapa, and integration by marriage with all the other hapi of

Ngapuhi:3!

Mr Clendon also outlines that the Ngati Kuta Patukeha rohe moana
includes all the seaways and all the reefs; this is their rohe potae. It
includes all the motu and all the fishing grounds, which they know. They

are fisher people.3?

The Te Kupenga Ipipiri Report, which is attached to the evidence of
Helen Harte,® illustrates the research conducted into the customary
fishing in the rohe moana of Ngati Kuta and Patukeha ki Te Rawhiti.

At page 16 of the Report, it records:

“The Current Marine Environment”

“Te Rawhiti has relied on major estuaries in the area of its

kaitiakitanga, Ipipiri, for the food stocks. The estuaries of

Parekura, Manawaora and Paroa support many important

fish nurseries, including snapper, trevally, kahawai,

flounder, grey mullet, school sharks, yellow-eyed mullet,

soles, some horse mussels and karahu. =
The report also identifies how inland fishers would exchange or barter
their produce with those of the people of Te Rawhiti, where hapi inland
brought potatoes, kumara, birds and eels, and people from the coastal
areas took fish and kaimoana to support hui was gifts to close relatives

at Waimate.35

Exchange is recorded that in the 1940’s when Te Tii, the home of Ngati
Rehia hapt, famed for their coastline of carefully conserved rock

oysters, brought some seed off oyster rocks to Te Rawhiti and these

were exchanged for beehives. Honey production was the future of Te

Rawhiti at that time as was the takeke/piper.316

The report also illustrates that Nga Rehia also use to take from a scallop
bed on one of the islands, and recently asked if they might again do

311 Brief of Evidence of Matutaera Clendon, Wai 1040, #F19(c)

32 |bid. p10

813 Brief of Evidence of Helen Harte, Wai 1040, #F18(c), Appendix “C”
34 |bid. p16

35 |hid. p33

316 |hid. p33/34
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423.

424,

425.

426.

this, for customary purposes.3'’ This type of exchange is an illustration

of the exercise of rangatiratanga between hapa.

The point, in counsels’ submission, is that pursuant to the Marine and
Coastal Area legislation, lands encompassed by the line of marine high
water springs and to the outer limits of the territorial sea including the
beds of rivers are coastal marine area. It includes the subsoil, bedrock,
air space above and water space below as being held by the Crown.

This taking of resources, the Crown have sought to impose without
consultation with Ngati Kuta and Patukeha, and without the
development of an informed foreshore and seabed policy including
Ngati Kuta and Patukeha. The hapi had no ability to develop those
policies in conjunction with the Crown. In addition, and what is shown
in the evidence referred to earlier, the hapt utilised the foreshore and
seabed area as customary exchange areas, which they have now been
deprived of given the appropriation by the Crown of the marine and

coastal area.

The Crown have sought to exercise effective control, guardianship and
kaitiakitanga over these areas and subverted the rights of Ngati Kuta
and Patukeha to exercise their customary practices, their
rangatiratanga in respect of these lands, territories and rohe moana

areas.

These, and this continuing action, is a direct breach of the principle of
active protection and the preservation of rangatiratanga in favour of the

hapa.

FINAL CONCLUSION

427. Pursuant to Article 1 of Te Tiriti, the Crown acquired kdwanatanga (the
right to govern). In counsels’ submission, that right to govern
(kawanatanga) provides the Crown with the authority to make present
policy and enact it as legislation. Kawanatanga, in counsels’
submission, must be exercised in light of the guarantees in Article 2 and
Article 3 of Te Tiriti.

%7 |bid. p34
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428. The Tribunal will be aware that Article 2 of Te Tiriti guaranteed: te tino
rangatiratanga o Ratou Whenua o Ratou Kainga me o Ratou taonga
katoa, and the full exclusive and undisturbed possession of their lands
and estates, forests, fisheries and such other properties as they may
collectively or individually possess, so long as it is their wish and desire

to retain the same in their possession.

429. Therefore it is trite in counsels’ submission to articulate that the
exercises by the Crown of its kawanatanga cannot and must not
negatively impact or prejudice the rangatiratanga exercised or thought
to be exercised by Maori. In counsels’ submission, that rangatiratanga

is exercised by the hapa.

430. The Muriwhenua Land Tribunal have recognised that in general, the

hap is the appropriate location of political power:

“The structure of Maori communities and the location of political
power also need to be examined. We consider that the political
units of Maori society were the descent groups called [hapi] hapi
were characteristically autonomous in local affairs and
competitive with one another, but nonetheless with federation
times of trouble or to confront outside forces. ™18

431. In the Stage I report of Te Paparahi o Te Raki, the Tribunal found that
Maori had not ceded their sovereignty by entering into and executing
Te Tiriti Waitangi. That, is a position which these claimants have

continued to assert since 1840, and have maintained throughout the
present day and throughout the course of this Tribunal Inquiry.

432. For the Waitangi Tribunal to recognise formally that position is, with
respect not ground breaking but important from the perspective that it
affirms for Maori the long held belief that they had, and in counsels’
submission, places the onus upon the Crown to establish where, if

anywhere, it has obtained its sovereignty.

433. In counsels’ submission, the Crown will be hard placed to do so and
have certainly not done so by virtue of the evidence which they have

led in this Inquiry.

318 Waitangi Tribunal, Muriwhenua Land Report, 1997, Government Printer, pp28-29

108



434,

435.

436.

437.
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439.

Practical Effect

In reflecting on that position, counsel makes the following submissions

on the practical effect of the findings from the Stage | Tribunal Inquiry.

If, one accepts, as counsel does, that rangatiratanga was not ceded by
virtue of the execution or entering into of the Treaty by Maori, then in
counsels’ submission the question arises: what is the practical effect of
that position. Some have suggested that this creates spheres of
sovereignty, a matter which counsel does not accept. Others suggest
that there needs to be a complete revamp of the principles of the Treaty
and the jurisprudence which has been developed must be revised
and/or dismissed as being inapplicable given that some of that
jurisprudence was developed on the premise that the Crown had
sovereignty within New Zealand.

In counsels’ submission, there is no need to set aside or review the
existing Treaty jurisprudence to review the existing Treaty principles. In
counsels’ submission, that Treaty jurisprudence and in the existing
principles apply, continue to apply and the Tribunal’s finding in Stage 1

does not disturb those matters.

However, in counsels’ submission, what needs to change is the starting
point for the consideration of the exercise of rangatiratanga and
kawanatanga. That, in counsels’ submission is due to the fact that with
the Crown’s assumption of sovereignty, the Crown and therefore the
general public have considered the Crown to be the starting point for all
matters relevant to the exercise of dominion within New Zealand, In my
submission, that process is flawed and it is that process which the

Tribunal can make recommendations for change.

In counsels’ submission, the starting point should not be with the Crown
for the implementation and development of practice and policy in New
Zealand. The starting point should be with Nga hapi as identified by

the Muriwhenua Land Tribunal.

The rationale in counsels’ submission is as follows:
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441.

Historical

The officers of the Queen came to New Zealand and sought the ability
to exercise governance here. To do that they came to Nga Rangatira o
Nga hapi to seek their agreement to the Government’s proposal that
they exercise control over their own people. They did this because it
was Nga Rangatira o Nga hapd who held and exercised rangatiratanga
in New Zealand. That was the position as at 1840 and that was the
reason why the Crown asked Nga Rangatira o Nga hapu to enter into
Te Tiriti or Waitangi and that, in counsels’ submission is why Nga

Rangatira o Nga hapu signed the Maori version of the Te Tiriti.
Present day

In counsels’ submission, that process should not change. If, as the
Tribunal has adjudicated, rangatiratanga was not ceded by signing Te
Tiriti, and as such it has been maintained by Nga hapu then the starting
should be with Nga hapi and not the Crown. Thatis not to say that Nga
hapi become a Maori manifestation of the Crown, as to do so would be
to merely place Maori words over a European paradigm. (e.g. Maori do

not just merely assume the role that the Crown currently exercise.)

How then is this rangatiratanga manifest

442.

443.

444,

In practical terms and by way of analogy, if an individual wanted to build
a house in Te Rawhiti. The current process would require that individual
to go to local Council, local Government (effectively the Crown), to seek
the Crown’s consent to the proposal to build at Te Rawhiti along with

the rules and regulations around that building.

There is no place in that process for Maori or Nga hapu to play a role in

the determination of that building process.

In counsels’ submission, what needs to change is that rather than that
individual going to local government or the Crown first to seek their
consent, that individual should be going to the relevant hapt in the rohe
to seek confirmation from that hapu that what he/she proposes to do is
in accordance with their tikanga and that they are not building across
any wahi tapu within the rohe or contravening any of the tikanga of the

hapd in performing the proposed work. Once, approval has been
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provided by the hapi for the work to proceed, and the location for that
work to proceed, then and only then, armed with consent from the man
whenua do they go to the Crown, (local Government) to seek consent
from them for their proposed work consistent with the approval provided

by the hapa.

445. That way, in counsels’ submission, the rangatiratanga of the hapa is not
only respected, it is protected and the governance process enacted by
the Crown is also able to be applied. That, in counsels’ submission, is
the practical and active operation of the partnership regime that counsel
submits was envisaged by Te Tiriti.

446. In other words, the starting point changes and that the starting point is

no longer the Crown, it is Nga hapa.
447. As identified by the Tribunal with the Foreshore and Seabed Report:

“The exercise of mana by rangatira was underpinned and
sustained by adherence to tikanga. The Chief whose thoughts
and actions lacked the essential and recognisable quality of
being “tika” would not be sustained in his leadership.

In our view, the Crown’s guarantee of tino rangatiratanga is
meaningless if the tikanga that sustain and regularly the rangatira and
his relationship to the people, and the land, are discounted and
undermined. Indeed, we go further. We say that in order properly to
fulfil the role of Treaty partner, and actively protect the cultural
foundation of what it is to be Maori, the Crown must itself be schooled
in the essentials of tikanga.” 31°

FINDINGS AND RECOMMENDATIONS

448. As a consequence of the Crown’s breaches set out in this Statement of
Claim, Ngati Kuta and Patukeha have suffered and continue to suffer
prejudicial effects including:

(a) The rapid alienation of almost all of their land base leaving Ngati
Kuta and Patukeha virtually landless;

(b) The loss of the exercise of their mana and rangatiratanga and a

consequential loss of economic, cultural and political autonomy;

319 Waitangi Tribunal Foreshore and Seabed Report, pg
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450.

451.

(©) The marginalisation of Ngati Kuta and Patukeha within their own

ancestral lands and rohe;

(d) The loss of Ngati Kuta and Patukeha life and property without

compensation or redress;

(e) The damage and desecration of Ngati Kuta and Patukeha wahi

tapu and taonga;

\) The inability to exercise their customary knowledge and
kaitiakitanga in relation to their customary fisheries and

waterways;

(9) The inability to exercise their customary religious practices and
tikanga;

(h) The marginalisation reduction of the use of Te Reo Maori, Te

Reo o Ngapuhi as a first language; and

(1) The impairment of their Education opportunities, damage to, the
spirit, wairua, mana, and ihi of the hapi and its members.

General Remedies Sought

The Tribunal must first and foremost make a finding that the claims (Wai
1307 and 1140) are well-founded.

That Ngati Kuta and Patukeha are entitled to immediate and substantial
reparations such as to restore the mana and economic base of the Ngati

Kuta and Patukeha people.

That the Waitangi Tribunal help remove and diminish the prejudice
suffered by making findings that the Crown has breached the principles
of the Treaty of Waitangi as set out in this Statement of Claim and issue

recommendations seeking:

(a) The full restoration and acknowledgement of the mana of Ngati
Kuta and Patukeha over their customary hapu lands, including

the foreshore and seabed;
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(b)

(©)

(d)

(e)

()

()]

(h)

The return of Ngati Kuta and Patukeha of all Crown lands
including Department of Conservation and Conservation

Stewardship lands within their customary hapt lands;

Pursuant to sections 8A to 8HJ of the Treaty of Waitangi Act
1975 the return of Ngati Kuta and Patukeha of all State-Owned
Enterprise lands within the customary hapu territory, including
any former State-enterprise land, subject to memorials pursuant
to Section 27(b) of the State Owned Enterprises Act 1986;

Pursuant to sections 8A to 8HJ of the Treaty of Waitangi Act
975 the return of Ngati Kuta and Patukeha of all lands held by
institutions under the Education Act 1989 within their customary
hapd territory including any such land no longer held by
institutions but subject to Section 27(b) of the State Owned
Enterprises Act 1986;

Pursuant to sections 8A to 8HJ of the Treaty of Waitangi Act
1975 the return to Ngati Kuta and Patukeha of all lands vested
under the New Zealand Railway Incorporation Restructuring Act
1989 within their customary hapd territory, or any interest in such

land together with any improvements thereon;

The return of Ngati Kuta and Patukeha of all Crown Forest
assets within the customary hapa territory of Ngati Kuta and
Patukeha; (so that there can be a payment to Ngati Kuta and
Patukeha of all undispersed rentals held by the Crown Forestry
Rental Trust pursuant to their Trust Deed); and the payment to
Ngati Kuta and Patukeha of the maximum level of compensation
payable by virtue of the provisions of the First Schedule of the
Crown Forest Assets Act 1989;

The immediate recognition of Ngati Kuta and Patukeha
ownership of all rivers, lakes, waterways, minerals, and other
resources currently claimed by the Crown within the customary

hapu territory of Ngati Kuta and Patukeha;

An immediate apology on behalf of the Crown and its agents;
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0] Full and comprehensive monetary reparation;
0] costs; and

(K) Such other relief as the Waitangi Tribunal deems appropriate.

Dated at Auckland this 1% Day of July 2017

0 F

Te Kani Williams / Coral Linstead-Panoho
Counsel for Wai 1140 and Wai 1307
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