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May it please the Tribunal

Introduction

1. These closing submissions are on behalf of Wai 1684, a claim by Louie
Katene for and on behalf of several hapu including Ngai Tupango, Te
Hoia, Ngati Rangimatamomoe, Ngati Ruanui and Ngati Rangimatakaka

(“the claimants”).

2. The tipuna of the claimants lived in the areas of Maungataniwha,
Kauriputete, Otangaroa, Pukehinau, Kohumaru, Mangahautoa, Kahoe,
Waihapa, Iwitaua, Waitangio, Waitaruke, Paakewakewa, Mangapa,
Oripo, Takakuri and Ratorutoru.*

3. The tipuna of the claimants were Horomona, Tipoki Te Taniwha, Kata
Huperio and Te Oti, and they held ownership of these areas on behalf of
their uri.?

Evidence

4. The evidence filed on behalf of the Wai 1684 claim consists of the

following briefs of evidence:

@ Brief of Evidence of Louie June Elizabeth Katene, dated 26
August 2014 (Wai 1040, #N2)

(b) Brief of Evidence of Deborah Annie Hill, dated 25 August 2014
(Wai 1040, #N3)

(©) Brief of Evidence of lhapera May Baker, dated 3 September 2014
(Wai 1040, #N9)

(d) Supplementary Brief of Evidence of Louie Katene, dated 13
October 2016 (Wai 1040, #AA5)

1 Statement of Claim dated 27 August 2008 (Wai 1040, #1.1.240) at [3].
2 Statement of Claim dated 27 August 2008 (Wai 1040, #1.1.240) at [3].
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Treaty duties

5.

Counsel adopt the Morrison Kent Supplementary Submissions regarding
Tiriti principles and the Wakatu decision, dated 15 May 2017.3 These

submissions argue that much of the jurisprudence on the principles of Te
Tiriti is still relevant, and in particular, the principles of partnership, active

protection and autonomy are strengthened by the Tribunal’'s Stage One

findings.

6. Counsel will articulate how these revised principles apply to each of the
causes of action below.

Key Issues

7. The key issues for the claimants can be broadly divided into four
sections: land loss, environmental degradation, socio-economic issues
and cultural issues.

8. Within the issue of land loss, the key grievances for the claimants are:

@ the Native Land Court and its failure to accommodate tikanga in
relation to land, its creation of conflict amongst hapu, and the way
it disinherited many of the claimants’ tupuna from their gifts to

land;

(b) the loss of access to and use of their sacred Maunga Taratara,

© the Public Works regime, which allowed the taking of Maori land
for roads without consent or compensation, and the requirement
that Maori provide land for schools if they wanted their children

state-educated;

(d) the rating regime, which taxed ownership of Maori land without

providing any benefit to Maori landowners.

3 Supplementary submissions regarding Tiriti principles and the Wakatu decision, dated 15 May 2017 (Wai 1040,

#3.3.231).
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9. Under the heading of the environment, the claimants’ key grievances are:

€) the Crown’s role in the deforestation and siltation of Whangaroa

Harbour and Northland waterways;

(b) the effect that siltation and pollution has had on the quantity and

quality of kaimoana;

© the increase in frequency and severity of flooding due to changes
in landscape permitted by the Crown; and

(d) the introduction of exotic species resulting in the reduction or

extinction of native species.

10. The key grievances of the claimants in terms of socio-economic issues

are:

@ the lack of employment opportunities in the Whangaroa region;

(b) the Crown’s suite of policies that resulted in the urbanisation of

many Te Raki Maori from the 1930s onwards;

© the Crown’s failure to support the Whangaroa community to
devise and deliver the social services that it determines are
needed.

11. Under the broad heading of culture, the claimants say that they have

experienced:

@ the loss of Te Reo due to Crown policies in state schools

amounting to an unofficial ban on speaking the language;

(b) the contempt and disrespect of their tikanga in relation to

tupapaku in public hospitals; and

(c) the desecration or destruction of wahi tapu under the Crown’s

land management regime.
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12. Finally, a contemporary issue of importance to the claimants is the
Crown’s settlement policy, and how it is creating new breaches of Te Tiriti
by purporting to settle claims without the agreement of the claimants.

Land loss

13. The claimants say that they have suffered from significant land loss due

to the legislation, policies and practices of the Crown. They do not know
the extent of the land loss, or how it came about. However they are
aware of some specific instances of land loss, particularly through the
mechanisms of the Native Land Court, Public Works legislation, and
Rating regulations, which exemplify the way in which the Crown acquired
much of the Te Paparahi o Te Raki district.

Native Land Court

14.

15.

The claimants say that the Native Land Court in its entirety was a breach
of Te Tiriti. In this respect they adopt the entirety of the generic closing
submissions on Issue Five: the Native Land Court 1865-1900, and in
particular the fundamental dual submission that:

@) the imposition of the Native Land Court system in the Te
Paparahi o Te Raki Inquiry District was a breach of Te Tiriti
because Te Raki Maori did not cede sovereignty to the Crown in
1840 to make laws governing the management and allocation of
their lands; and

(b) whether or not the Tribunal finds that the imposition by the Crown
of the Native Land Court on Te Raki Maori was consistent with Te
Tiriti, the manner of its introduction and implementation in the Te

Paparahi o Te Raki Inquiry district was a breach of Te Tiriti.?

The claimants have focused on three key issues within the Native Land

Court, namely its complete contradiction to the way Maori used and

* Generic Closing Submissions Issue Five: The Native Land Court 1865-1990, Level One (Wai 1040, #3.3.225).
5 Generic Closing Submissions Issue Five: The Native Land Court 1865-1990, Level Two (Wai 1040, #3.3.226) at

[4].

kat676-001_222.docx v2



occupied land, its creation of inter- and intra-hapu conflict, and how it

disinherited the claimants’ tupuna from their rights to land.
16. The Crown’s general position on the Native Land Court is that:

... the whole system as such, and the Native Land Court as an

institution, did not breach Te Tiriti/the Treaty and its principles.®

17. The only concessions the Crown has made in relation to the Native Land
Court relate to the individualisation of title, the lack of collective title, and
the ten owner rule.” Counsel adopt the discussion of the inadequacy of
these concessions at paragraphs 24 to 49 of the level 1 generic closing

submissions on Issue 5: the Native Land Court 1865-1900.

Failure to accommodate Te Raki tikanga in relation to land

18. The claimants say that the Native Land Court’s construction and
allocation of rights did not reflect their understanding of the relationship
between hapu and land. Mrs Hill describes their hapu understanding of

land:

The government failed or refused to understand and accept that
the tangata whenua moved seasonally around our tribal lands.
Groups would move around for hunting, fishing, gathering etc. at
different times of the year, not just for our kai, but also for our
medicines. While we moved around, the whenua was vacated
and therefore temporarily rested allowing it to rejuvenate for next
season. Smaller groups were left to stand guard as the majority of

the hapu moved to the next seasonal place.’

19. The Crown chose to adopt an incarnation of the Native Land Court which

was at complete odds with this understanding. Counsel adopt the

6 Crown Statement of Position and Concessions, 6 July 2012 (Wai 1040, #1.3.2) at [403].

7 Crown Statement of Position and Concessions, 6 July 2012 (Wai 1040, #1.3.2) at [392] - [396].

8 Generic Closing Submissions Issue Five: The Native Land Court 1865-1990, Level One (Wai 1040, #3.3.225) at
[24] - [49].

9 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [47].
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20.

following sections of the generic closing submissions on Issue Five: the
Native Land Court 1865-1900 which demonstrate this point:

@

(b)

(©)

Paragraphs 168 to 189 which discuss how the Crown made
minimalistic and tokenistic effort to try to understand and account
for Te Raki Maori customary land tenure and tikanga when

establishing native land legislation.*°

Paragraphs 472 to 490 which describe how matauranga Maori
and Te Raki Maori experts were not relied on in determinations of

customary rights in the Native Land Court.**

Paragraphs 491 to 532 which describe how the rules by which the
Native Land Court determined ownership were a clumsy
interpretation and manipulation of the customary tenure by which
land had traditionally been used and occupied by Te Raki

Mauori.'?

Within these sections, the Crown’s position, the technical evidence, the

breaches of Te Tiriti incurred and the findings sought are discussed.

Creation of conflict

21.

The claimants adopt the position at paragraphs 861 to 863 and 906 to

907 of the generic closing submissions on Issue 5: the Native Land Court
1865-1900." These paragraphs state that the Native Land Court and its

associated processes served to create or exacerbate internal conflict and

war amongst Te Raki Maori and that the Crown was aware of this conflict

but failed to address it appropriately.

10 Generic Closing Submissions Issue Five: The Native Land Court 1865-1990, Level One (Wai 1040, #3.3.225) at
[168] - [189].
1 Generic Closing Submissions Issue Five: The Native Land Court 1865-1990, Level One (Wai 1040, #3.3.225) at

[472] - [490].
12 Generic Closing Submissions Issue Five: The Native Land Court 1865-1990, Level One (Wai 1040, #3.3.225) at

[491] - [532].
13 Generic Closing Submissions Issue Five: The Native Land Court 1865-1990, Level One, Wai 1040, #3.3.225 at
[861] to [863] and [906] to [907].
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22.

23.

24,

25.

The Crown position on this issue is set out at paragraphs 864 to 866 and
908 of those submissions.'* The Crown position is that it is not aware of
any examples of conflict between Te Raki Maori caused by the Native
Land Court.

Counsel adopt paragraphs 902 to 904 of the generic closing submissions
on Issue 5: the Native Land Court 1865-1900 which describe how the
Crown had a duty under Te Tiriti principles of partnership and active
protection to avoid or actively mitigate some of these conflict creating
features.™ Counsel also adopt paragraphs 939 to 941 outlining the
Crown’s duty under the Tiriti principles of partnership and active

protection to address the causes of conflict.*®

Finally, counsel adopt paragraphs 867 to 901 which summarise the
evidence on conflict using the examples of tamana, surveys and
claimants attempting to ‘out-whakapapa’ each other.!” Counsel also
adopt 909 to 938 which summarise the evidence on how the Crown was
aware of the conflict created by the Native Land Court both through
actual and constructive knowledge, and how it failed to address the root
cause of the conflict — the Native Land Court itself.*®

Mrs Hill describes how the Native Land Court caused conflict within her
whanau. Her grandfather Hemi Riwhi attempted to represent the whanau
in the Native Land Court in order to keep the land in Maori ownership.

Mrs Hill states:

14 Generic Closing Submissions Issue Five: The Native Land Court 1865-1990, Level One (Wai 1040, #3.3.225) at

[864] - [866).
15 Generic Closing Submissions Issue Five: The Native Land Court 1865-1990, Level One (Wai 1040, #3.3.225) at
[902] - [904].
16 Generic Closing Submissions Issue Five: The Native Land Court 1865-1990, Level One (Wai 1040, #3.3.225) at
[939] - [941].
17 Generic Closing Submissions Issue Five: The Native Land Court 1865-1990, Level One (Wai 1040, #3.3.225) at
[867] - [901].
18 Generic Closing Submissions Issue Five: The Native Land Court 1865-1990, Level One (Wai 1040, #3.3.225) at
[909] - [938].
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26.

He became the target for our people because he was getting the
information about what had happened to the lands (often after the
fact) so when he was telling the whanau they would be angry and
this anger would be directed at my grandfather. This caused

fractions within the hapu.*®

Counsel endorse the findings on this issue at paragraphs 905 and 942 of
the generic closing submissions on Issue 5: the Native Land Court 1865-
1900 which ask the Tribunal to find breaches of Te Tiriti in relation to both
the Crown’s creation of this conflict inducing mechanism, and its failure to

subsequently address it.°

Dispossessing Maori of their rights to land

27.

28.

The greatest flaw in the Native Land Court was its capacity to dispossess
Te Raki Maori of their customary rights to land. It did this by requiring that
land be individually rather than collectively owned. In this respect counsel
adopt paragraphs 412 to 471 of the generic closing submissions on Issue
5: the Native Land Court 1865-1900 which describe the process by which
the Native Land Court did this for example, the ten owner rule and
subsequent inadequate amendments, and the failure to provide for any
form of collective or tribal title.”* Within this discussion counsel adopt the
summary of the Crown position, the technical evidence, the duties under

Te Tiriti and the findings as to breach.

It is clear that the claimants were disinherited from their land in such a
manner. Mrs Hill describes how her grandfather and grandmother had to

repurchase their own lands at Waihapa. Her grandfather repurchased

19 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [44].

2 Generic Closing Submissions Issue Five: The Native Land Court 1865-1990, Level One (Wai 1040, #3.3.225) at
[905] and [942].

21 Generic Closing Submissions Issue Five: The Native Land Court 1865-1990, Level One (Wai 1040, #3.3.225) at
[412] to [471].
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10

Waihapa 2B4 for £18.1.6, while her grandmother repurchased Waihapa
2A for £205 in 1914.%

Other takings of land

29.

Mrs Hill also describes how Maori land was taken for 40-acre rehab farms
for returned Pakeha servicemen. She says that much of the land her
mother and father had shares in was taken for this purpose, while her
father was serving in World War Two and her mother was struggling to
keep the family farm going.?® The land included Pupuke, Kohumaru,

Taupo, Mahimahi, Tauaki, Wainui, Mahinepua, Te Totara and others.?

Maunga Taratara

30.

31.

32.

A particular grievance for the claimants is their loss of land and access to

resources on their tupuna maunga Taratara.

Taratara is a wahi tapu for many Whangaroa hapu. Mrs Katene describes
how many of her tupuna koiwi are buried there.” The maunga was also a

place of use and exploration for Mrs Katene’s whanau growing up.

Our maunga Taratara was a focal point for tipuna and still is for
us today. Our tipuna used this maunga as a safe haven in times

of stress.?’

However over time the claimants’ possession and use of the maunga has
been eroded by the imposition and extension of Pakeha farms around the

base of the maunga.?® The claimants do not know how this happened.*

22 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [46].

23 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [43].

2 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [44].

2 Supplementary Brief of Evidence of Louie Katene, dated 13 October 2016 (Wai 1040, #AA5) at [13].
2 Supplementary Brief of Evidence of Louie Katene, dated 13 October 2016 (Wai 1040, #AA5) at [12].
27 Statement of Claim dated 27 August 2008 (Wai 1040, #1.1.240) at [3].

28 Supplementary Brief of Evidence of Louie Katene, dated 13 October 2016 (Wai 1040, #AA5) at [14].
29 Brief of Evidence of Louie June Elizabeth Katene dated 26 August 2014 (Wai 1040, #N2) at [4.9].
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11

33. Maunga Taratara is located on the Waihapa block. The Waihapa block
was investigated by the Native Land Court on 7 October 1876.%° The
block was awarded to members of five hapu, including Te Hoia.*
Waihapa was then partitioned a number of times, in a first wave of
partitions between 1897 to 1899, and then a second wave of partitions
between 1901 and 1909.%* The Maunga is now situated at the junction of
three blocks — Waihapa 1A2, Waihapa 2A and Waihapa 2B4.*® Waihapa
1A2, the block which appears to provide the best access to the Maunga,
was partitioned out on 23 November 1901°** and was awarded to Amelia
Marshall as the sole owner.** Ms Marshall sold the block to Evan Taylor
on 26 November 1918, possibly due to the pressures of survey debt on
the land.*® The section was then sold to Pakeha farmers in the latter half

of the twentieth century.*’

34. The technical evidence notes that the legislative protections in place to
protect wahi tapu at the time were ineffective in the case of Maunga
Taratara.® The Maori Land Administration Act 1900 had provisions for
the protection of urupa, but due to Maori concerns around grave-robbing

and fossicking, Maori were often reluctant to identify the exact site of their

% Alexandra Horsley A History of the Otangaroa, Te Pupuke and Waihapa Blocks (Whangaroa) 1874-1900 (Wai
1040, #A57) at 67.

31 Alexandra Horsley A History of the Otangaroa, Te Pupuke and Waihapa Blocks (Whangaroa) 1874-1900 (Wai
1040, #A57) at 69.

32 Walghan Partners, Paula Berghan Northland Block Research Narratives, Vol 10 Native Land Court Blocks, 1865-
2010 (Wai 1040, #A39(j)) at 210.

33 Alexandra Horsley A History of the Otangaroa, Te Pupuke and Waihapa Blocks (Whangaroa) 1874-1900 (Wai
1040, #A57) at 174.

34 Walghan Partners, Paula Berghan Northland Block Research Narratives, Vol 10 Native Land Court Blocks, 1865-
2010 (Wai 1040, #A39(j)) at 213.

35 Alexandra Horsley A History of the Otangaroa, Te Pupuke and Waihapa Blocks (Whangaroa) 1874-1900 (Wai
1040, #A57) at 172.

3 Alexandra Horsley A History of the Otangaroa, Te Pupuke and Waihapa Blocks (Whangaroa) 1874-1900 (Wai
1040, #A57) at 172-173.

37 Alexandra Horsley A History of the Otangaroa, Te Pupuke and Waihapa Blocks (Whangaroa) 1874-1900 (Wai
1040, #A57) at 172.

38 Alexandra Horsley A History of the Otangaroa, Te Pupuke and Waihapa Blocks (Whangaroa) 1874-1900 (Wai
1040, #A57) at 174.
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35.

36.

37.

12

urupa. The Native Land Act 1909 also allowed for the reservation of
areas of Maori land for urupa, but required the land in question to be
owned by more than 10 owners. Waihapa 1A2 only had one owner.*
Attempts by local Maori in the 1980s to have Maunga Taratara set aside

as a reservation came to nought.*

The effect of Waihapa 1A2 being sold into private ownership has been to

prevent the claimants from accessing their wahi tapu. Mrs Katene states:

...we have lost that freedom to simply pack a picnic and climb off
up to the top of the rock. It has all been fenced off. So now we
need to seek permission from the new owners, being farmers with
no whakapapa to the maunga, who have turned it into an
economic resource instead of a culturally and socially significant

site.*

Mrs Katene and her whanau have also lost access to the Taratara Spring
which provides them with water. They must ask permission of the
Taratara land owners to access the pipe which pumps water from the

spring to their houses.*?

Counsel submit that the title investigation, partition and alienation of the
Waihapa block, and in particular the portion on which Maunga Taratara
sits, exemplifies the failing of the Crown to meet their duty of active
protection under Te Tiriti to protect the claimants rights to occupy and use
their land. The particular Crown breaches in relation to wahi tapu are

discussed further below.

39 Alexandra Horsley A History of the Otangaroa, Te Pupuke and Waihapa Blocks (Whangaroa) 1874-1900 (Wai
1040, #A57) at 174.

40 Alexandra Horsley A History of the Otangaroa, Te Pupuke and Waihapa Blocks (Whangaroa) 1874-1900 (Wai
1040, #A57) at 175.

41 Supplementary Brief of Evidence of Louie Katene dated 13 October 2016 (Wai 1040, #AA5) at [14].

42 Supplementary Brief of Evidence of Louie Katene, dated 13 October 2016 (Wai 1040, #AA5) at [15].
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Public works

38.

39.

Counsel adopt the claimant position discussed at paragraph 21 of the
generic closing submissions on Issue 8: Public Works Takings.*® This
paragraph states that the public works regime enacted by the Crown was
ultra vires and went beyond what was agreed to under Te Tiriti. In
particular, the claimants say that the Crown breached its duties under Te
Tiriti with respect to the taking the claimants’ land for roading purposes
and the lack of assistance provided to the claimants’ tupuna to set up the
Otangaroa School on Maori land.

Counsel adopt the summary of the Crown’s position on the issue of public
works at paragraphs 19 to 22 of the generic closing submissions on Issue
8: Public Works Takings.** Counsel note in particular the Crown’s
suggestion that a high-level investigation into the legislation governing
compulsory Crown acquisitions can only go so far, indicating that Treaty
breaches cannot be found to exist at this level.*> Counsel disagree and
argue that, as highlighted by the generic closing submissions on this
issue, there were a number of features of the public works takings regime
that breached Te Tiriti.*® At paragraphs 416 to 421 of those submissions,
it is pointed out that the Central North Island Tribunal has already found
that the public works takings regime breached Te Tiriti at this higher

level.*’

In response to the Crown’s submission that specific situations
need to be assessed for Te Tiriti breaches, the claimants provide the
examples of the Weber-Waihapa Road, Otangaroa Road and the

requirement to provide land for Otangaroa Native School.

43 Generic Closing Submissions on Issue 8: Public Works Takings Level 2 - Response to Tribunal Statement of
Issues (Wai 1040, #3.3.211) at [21].

44 Generic Closing Submissions on Issue 8: Public Works Takings Level 2 - Response to Tribunal Statement of
Issues (Wai 1040, #3.3.211) at [19] - [22].

45 Crown Statement of Position and Concessions, 6 July 2012 (Wai 1040, #1.3.2) at [558].

46 Generic Closing Submissions on Issue 8: Public Works Takings Level 2 - Response to Tribunal Statement of
Issues (Wai 1040, #3.3.211) at [21].

47 Generic Closing Submissions on Issue 8: Public Works Takings Level 2 - Response to Tribunal Statement of
Issues (Wai 1040, #3.3.211) at [416] — [418].
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14

40. Counsel submit that the Crown had certain duties to Te Raki Maori if they
wanted to take Maori land for public works. Counsel begin by reiterating
that Te Raki Maori retained their sovereignty under Te Tiriti. A key aspect
of sovereignty is the right to make and enforce laws over one’s land and
people. Any legislative regime which purported to deal with Te Raki Maori
lands or people without their express agreement was an intrusion into

that sovereignty. The public works regime was one such intrusion.

41. Counsel adopt paragraphs 9 to 11 of the generic closing submissions on
Issue 8: Public Works Takings describing the Crown’s duties under Te
Tiriti in relation to public works.*® Counsel also adopt paragraphs 415 to
449 of the generic closing submissions on Issue 8: Public Works takings
which summarise previous findings of the Tribunal in relation to when and
how public works takings breached Te Tiriti.* In particular, counsel

submit that the Crown had the following relevant duties:

@ Article 2 of Te Tiriti guaranteed to Te Raki Maori the full,
exclusive and undisturbed possession of their lands for as long as
they so wished. Counsel submit that this required explicit
agreement from Te Raki Maori if the Crown wished to take their
land for public works, both to the wider regime and to individual

takings.

(b) Article 3 of Te Tiriti is often referred to as the equity or equality
guarantee — that Maori would benefit from the same rights and
privileges as British subjects. Counsel submit that this required
the Crown to ensure that Te Raki Maori were not unduly
disadvantaged by any public works scheme in comparison to
British subjects. For example, if Maori land was targeted for

public works takings, or if legislative requirements that enabled

48 Generic Closing Submissions on Issue 8: Public Works Takings Level 2 - Response to Tribunal Statement of
Issues (Wai 1040, #3.3.211) at [9] - [11].

49 Generic Closing Submissions on Issue 8: Public Works Takings Level 2 - Response to Tribunal Statement of
Issues (Wai 1040, #3.3.211) at [415] to [449].

kat676-001_222.docx v2



15

public works takings were imposed on Maori but not British

subjects, a breach of Te Tiriti would result.

42. Counsel adopt the summary of the technical evidence at paragraphs 23
to 35 of the generic closing submissions on Issue 8: Public Works
Takings.>® Counsel note that the Crown did not produce any of its own
evidence on this topic, and submit that the technical evidence and

evidence of tangata whenua should be accepted by this Tribunal.

43. Mrs Hill describes two pieces of land being taken for roads. Both were
taken without consultation or compensation. The first was on Waihapa
2B4. An area of approximately 5 acres was taken for the building of the
Weber-Waihapa Road.”* The second was on Waihapa 1A4 where land

was taken to build Otangaroa Road.>

44, Mrs Katene also notes that land blocks such as Otangaroa, Pupuke and
Waihapa had sections taken under public works legislation for the
creation of roads.”® Mrs Katene states that although the Crown purported
to take the land for public benefit, in reality it was Pakeha landowners

who benefited and the Maori landowners who lost out.>*

45, Counsel submit that the taking of these blocks of land by the Crown for
roading purposes without consent and compensation was a breach of
Article 2 of Te Tiriti.

46. Another grievance for the claimants was the racist policies of the Crown
in relating to schooling for Maori. Crown policy was such that if Maori

wanted a state school established in their area then they had to provide

50 Generic Closing Submissions on Issue 8: Public Works Takings Level 2 - Response to Tribunal Statement of
Issues (Wai 1040, #3.3.211) at [23] - [35].

51 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [65].

52 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [69].

53 Supplementary Brief of Evidence of Louie Katene, dated 13 October 2016 (Wai 1040, #AA5) at [35].

5 Supplementary Brief of Evidence of Louie Katene dated 13 October 2016 (Wai 1040, #AA5) at [37].
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the land for it. Rather than leasing the land, the Crown sought to take it

under Public Works legislation.>

47. Mrs Hill states that requests for a school in Otangaroa began in 1911-
1912.%® Gillingham and Woodley record that in 1913, Rangi H Tukariri
and others asked the Secretary for Education for a school to be
established.”” Mrs Hill states that William Baird, the then Inspector for

Native Schools, visited but did nothing about establishing a school.>®

48. In 1914 Mrs Hill's grandfather, Tau Shepherd (Hapa), offered up the use

of a house that had been built on his land as a temporary school house.*
Four acres of Otangaroa block No 1B were also offered as the school
site.®® Miss Emily Matthews was put forward by the community as a
teacher.®* Porteous, Inspector of Native Schools, advised against the
acquisition of the school site “as he was not in a position to recommend
the erection of school buildings”.®* However the Education Department
did support the provision of some furniture materials to open an

“experimental school” run by the Maori community.®®

49. Mrs Hill describes how Miss Matthews opened her school on 7 April
1915, and how she maintained a roll of 19-20 pupils despite the outbreak
of typhoid in the district.** In 1915, Mr Tau Shepherd requested a school

building subsidy from the Education Department to contribute toward a

55 Generic Closing Submissions on Issue 8: Public Works Takings Level 2 - Response to Tribunal Statement of
Issues (Wai 1040, #3.3.211) at [402].

% Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3(a)) at [2].

57 Mary Gillingham and Suzanne Woodley Northland: Gifting of Lands (Wai 1040, #A8) at 333.
% Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3(a)) at [2].

59 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3(a)) at [3].

60 Marry Gillingham and Suzanne Woodley Northland: Gifting of Lands (Wai 1040, #A8) at 333.
61 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3(a)) at [5].

62 Mary Gillingham and Suzanne Woodley Northland: Gifting of Lands (Wai 1040, #A8) at 333.
83 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3(a)) at [6].

64 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3(a)) at [14].
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house for Miss Matthews.®®> However the Department would not provide

any subsidies until they had acquired title to the land.®®

The owners set about enabling the Department to acquire title to the land.
In 1916, Mr John Mclntyre, teacher at the nearby Te Pupuke Native
School, met with an owner and decided on a site that included the
teacher’s residence.®’ The site was Otangaroa 1A North No 2 block and
was owned by 9 people.®® Two of the owners, Mereana Wiripo and
Kataraina Hare, agreed to the partitioning out of their shares and gifting
of the land to the Education Department for the school.®® After the site
was surveyed in 1917, the Department required Miss Matthews to get the
consent of all other owners. She managed to get the signature of two
others.”® Although the land was partitioned into a site of 2 acres, 2 roods
and 28 perches, Porteous then decided that the site was unsuitable and

the Crown never acquired title to it.”* The school was closed in 1928.7

Counsel submit that these examples of public works takings show a clear
breach of Te Tiriti. As described above, the Crown had a duty to gain the
informed consent of Te Raki Maori to any public works regime which

purported to govern Maori land. This was not done.

More particularly, the taking of Maori land from Waihapa and other blocks
for the purpose of creating roads, and the requirement that claimants’
tupuna provide land at Otangaroa for the establishment of a Native
School, are specific examples of breaches of Te Tiriti. The Crown did not
have the owners’ consent in relation to the taking of lands at Waihapa,
nor were the owners provided with compensation. In relation to the

Otangaroa Native School, the requirement for the claimants to offer up

85 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3(a)) at [17].

8 Mary Gillingham and Suzanne Woodley Northland: Gifting of Lands (Wai 1040, #A8) at 333 to 334.
67 Mary Gillingham and Suzanne Woodley Northland: Gifting of Lands (Wai 1040, #A8) at 334 to 335.
8 Mary Gillingham and Suzanne Woodley Northland: Gifting of Lands (Wai 1040, #A8) at 335.

0 Mary Gillingham and Suzanne Woodley Northland: Gifting of Lands (Wai 1040, #A8

at 335.
at 336.

™ Mary Gillingham and Suzanne Woodley Northland: Gifting of Lands (Wai 1040, #A8) at 336.
2 Mary Gillingham and Suzanne Woodley Northland: Gifting of Lands (Wai 1040, #A8) at 337.

(
(
(
69 Mary Gillingham and Suzanne Woodley Northland: Gifting of Lands (Wai 1040, #A8
(
(
(

)
)
)
)
)
)
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their own land in order for their children to receive a state education was
a clear breach of Article 3 of Te Tiriti — the guarantee of equal rights and
privileges for Maori.The lengths the claimants’ tupuna had to go to in
order to have a school established in their area were extreme. Mrs Hill

states:

| just want to point out the efforts the whanau of Otangaroa went
to get education for their children and what value they placed on
it, compared with the Department’s reluctance to assist, until the
whanau had effectively paid for or gifted everything but a few

class materials and furniture.”®

The claimants say that the requirement for them to pay rates, both

historically and currently, is a breach of Article 2 of Te Tiriti.

The Crown position on rating is laid out at paragraphs 620 to 626 of the
Crown Statement of Position and Concessions.”* Essentially the Crown
says that rating Maori land is not inconsistent with Te Tiriti, and that the
Crown has been careful to craft rating legislation that reflects the special
circumstances applying to Maori land. Counsel note that the Crown has
relied on the Turanga Report for a precedent that rating Maori land is not
inconsistent with Te Tiriti. Counsel adopt paragraphs 9 and 10 of the
generic closing submissions on Issue 9: Local Government and Rating
which indicate that the Crown has taken this finding out of its proper

context.”

Counsel adopt the duties of the Crown described at paragraphs 4 to 6 of

the generic closing submissions on Issue 9: Local Government and

73 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3(a)) at [25].
74 Crown Statement of Position and Concessions, 6 July 2012 (Wai 1040, #1.3.2) at [620] - [626)].

> Generic Closing Submissions for Issue 9 — Local Government And Rating: Level Two (Answers To TSOI) (Wai
1040, #3.3.209) at [9] and [10].
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Rating.”® These paragraphs state that the Crown has a duty under Article
2 of Te Tiriti, which guaranteed to Te Raki Maori undisturbed possession
of their lands, to ensure that any legislative regime which purported to
impose a tax on land ownership such as a rating regime, needed to be
consistent with the guarantee of undisturbed possession of land under
Article 2.

In terms of evidence, the claimants rely on the summary of evidence on
rating legislation and policy provided in the generic closing submissions
on Issue 9: Local Government and Rating. Counsel adopt these

submissions in their entirety.

The claimants dispute the Crown’s right to rate their land when they
receive little or no benefit from the Crown in terms of provision of services
and maintenance of their land. In particular, Mrs Baker stated that she
has not paid rates since she returned to Mangawhero because she felt
that the Far North District Council had not done anything to benefit the
land (Otangaroa 1A South D) that she lives on.”’

The claimants have also highlighted the strain that the requirement to pay
rates placed on Te Raki whanau. Mrs Baker talks about the stress that

paying rates caused her parents when she was growing up.”®

Rating of Maori land interfered with the ability of Te Raki Maori to retain
land as promised to them under Article 2 of Te Tiriti. It also impacted on
Maori whanau finances, by adding significant financial stress to the
landowners who were responsible for paying rates. Counsel submit that
this is directly contradictory to the guarantee in Article 2 of undisturbed
possession of land for so long as Te Raki Maori wished it. Counsel also
submit that the principles of partnership and active protection are relevant

here. At a broad level, the partnership principle required Te Raki Maori

76 Generic Closing Submissions for Issue 9 — Local Government And Rating: Level Two (Answers To TSOI) (Wai
1040, #3.3.209) at [4] - [6].

7 Brief of Evidence of Ihapera May Baker, dated 3 September 2014 (Wai 1040, #N9) at [1.28].

78 Brief of Evidence of Ihapera May Baker, dated 3 September 2014 (Wai 1040, #N9) at [1.26].
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consent to any rating regime placed over their land, which of course was
not required by the Crown. The principle of active protection required the
Crown to monitor closely the amount of land remaining in possession of
Te Raki Maori and act to halt or reverse any significant causes of land
loss, such as unpaid rates, which also was not done. Counsel adopt
paragraphs 13 to 15 of the generic closing submissions on Issue 9: Local
Government and Rating,”® which cite the Tribunal’s reports in the
National Parks District Inquiry, the Tauranga Moana Inquiry, and the
Wairarapa ki Tararua Inquiry. These reports all comment generally that
lack of Maori involvement in local government, and their consequent lack

of involvement in rating policy, was a breach of the principles of Te Tiriti.

Environment

60. Counsel adopt paragraph 10.1 of the generic closing submissions on
Issue 10: ownership and management of environmental, water and other
non-land resources which states that the Crown, in breach of its Te Tiriti
duties, assumed authority over the natural environment of the Te Raki
region and allowed and encouraged the pollution and degradation of this
environment, to the detriment of Te Raki Maori.2° The particular

grievances of the claimants relate to:

@) the deforestation and siltation of Whangaroa Harbour and

Whangaroa waterways;
(b) the reduction in the quality and quantity of native kai;
(© flooding in the Whangaroa area; and

(d) the introduction of exotic species reducing or resulting in the

extinction of native species.

7 Generic Closing Submissions for Issue 9 — Local Government And Rating: Level Two (Answers To TSOI) (Wai
1040, #3.3.209) at [13] - [15].

80 Generic Claimant Closing Submissions regarding Ownership and Management of Environmental, Water and
Other Non-Land Resources (Wai 1040, #3.3.227) at [10.1].
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Counsel also adopt paragraphs 11.1(a), 11.3 and 11.4 of the generic
closing submissions on Issue 10: ownership and management of
environmental, water and other non-land resources® which state that the
Crown has a duty to rectify pollution and/or degradation of the natural

environment in Te Raki.

The Crown’s general position on environmental pollution and degradation
is laid out at paragraphs 645 to 647 in the Crown Statement of Position

and Concessions.??

While the claimants agree that the Crown does not have a general
obligation under Te Tiriti to prevent all adverse environmental effects,
Counsel submit that the Crown does have a duty to maintain or protect
the health of natural resources to a standard where Te Raki Maori can
still safely and reliably use these resources in accordance with their
customary rights. Counsel note in particular the right to collect native

plants for rongoa and the right to collect kai awa and kai moana.

The Crown does not express an opinion on the state of the Northland
environment in terms of pollution and degradation. Counsel submit that
the claimants’ evidence in combination with the technical evidence shows
that the Northland environment is seriously degraded. The generic
closing submissions on Issue 10: ownership and management of
environmental, water and other non-land resources discuss at a high
level the pollution and degradation of the Northland environment.
Counsel adopt paragraphs10.3 to 10.9 of these submissions which paint
a general picture of the transformation of the natural environment in the
Te Raki region since 1840 to the present day, and the Crown acts and

policies which allowed or encouraged this transformation.

81 Generic Claimant Closing Submissions regarding Ownership and Management of Environmental, Water and
Other Non-Land Resources (Wai 1040, #3.3.227) at [11.1].

82 Crown Statement of Position and Concessions, 6 July 2012 (Wai 1040, #1.3.2) at [645] to [647].

83 Generic Claimant Closing Submissions regarding Ownership and Management of Environmental, Water and
Other Non-Land Resources (Wai 1040, #3.3.227) at [10.3] to [10.9].
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Deforestation and siltation of Whangaroa Harbour and Northland waterways

65.

66.

67.

68.

The claimants say that deforestation, encouraged and permitted by the

Crown for the purposes of timber, farming or planting exotic pine, was a
breach of the Crown’s duties under Te Tiriti to maintain the Whangaroa
Harbour and Northland waterways in a state where Te Raki Maori could

exercise their customary rights to these resources.

The Crown has not commented on deforestation, or the impact this has
had on Northland waterways. Nor has the Crown provided evidence on
this issue. Accordingly Counsel submit that the Wai 1684 evidence on

this subject should be accepted by the Tribunal as uncontested.

Counsel adopt paragraphs 10.11 to 10.22 of the generic closing
submissions on Issue 10: ownership and management of environmental,
water and other non-land resources®* regarding Crown involvement in the
timber industry which led to deforestation and siltation of Whangaroa

Harbour.

Large scale deforestation began in the Whangaroa region in the 1870s,
under the suite of economic development policies of sometime Colonial

1.8 Part of this suite

Treasurer and sometimes Premier Julius Voge
included the purchase of Maori land, felling timber and establishing
pastoral farms. However Vogel experienced a change of heart in the mid
1870s when he began to learn about the importance of forestry
preservation. It was at this point that the Crown became aware of the
environment dangers of unrestrained deforestation. Vogel introduced the
New Zealand Forests Bill to Parliament in 1874, along with extensive
scientific material to back up his case. However and protective provisions
for forestry and soil preservation were always subjugated to economic

demands. The technical evidence states:

84 Generic Claimant Closing Submissions regarding Ownership and Management of Environmental, Water and
Other Non-Land Resources (Wai 1040, #3.3.227) at [10.11] to [10.22].

85 Dr Garth Cant Crown Sponsorship of Mass Deforestation in Whangaroa and Hokianga 1840-1900 (Wai 1040,
#A52) at 64.
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The Crown, as early as 1874, had a comprehensive knowledge
base that could have been used to protect claimant lands and
waters at the point where lands were settled and converted from
forests to farmland. Neither the Forests Act 1874, nor the Lands
Act 1908, nor the Maori Land Settlement Act 1906 provided this

protection.®

69. The Crown expanded on its knowledge base through the insights and
evidence of scientist Norman Taylor in 1938, and the findings of the 1939
Committee of Inquiry into the maintenance of vegetative cover and the
prevention of soil erosion.®” However timber milling and clearing forests
for the purposes of pastoral farming continued unabated® and Maori
were excluded from the discussion and decisions on forestry

management.

70. Mrs Deborah Hill describes the extensive traditional use of the ngahere in
Whangaroa.?® She describes how her whanau had no notice of major
clearances of ngahere containing these rongoa, and how information
about the clearances was difficult to access.*® The result of these
clearances was a loss of birdlife, rongoa and materials used for
weaving.®* Bark from certain trees used to smoke kai has also
disappeared.” Mrs Hill notes the extensive list of materials used for

rongoa which are no longer accessible due to the clearance of ngahere.

There were many plants in the forest and throughout our natural

environment that we used for medicinal or spiritual purposes and

8 Dr Garth Cant Crown Sponsorship of Mass Deforestation in Whangaroa and Hokianga 1840-1900 (Wai 1040,
#A52) at 67.

87 Dr Garth Cant Crown Sponsorship of Mass Deforestation in Whangaroa and Hokianga 1840-1900 (Wai 1040,
#A52) at 122.

8 Dr Garth Cant Crown Sponsorship of Mass Deforestation in Whangaroa and Hokianga 1840-1900 (Wai 1040,
#A52) at 126.

89 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [80].

9 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [78].

91 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [79].

92 Brief of Evidence of Deborah Annie Hill dated 25 August 2014 (Wai 1040, #N3) at [100].
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for kai. As but a few examples we used pangu or putawa, hinau
pokaka, ko wharawhara, titoki, rimu, maire tawake, and miro.
Most of our native ngahere is rongoa one way or another. These
have all gone from our ngahere, from the designated and blessed
places where our tohunga set them aside for their particular
purposes and so that they would not be disturbed by people with

other purposes.”®

71. Deforestation had other significant effects for the claimants, apart from
the loss of the ngahere itself. It caused the siltation and blockage of many
Northland waterways. Mrs Hill gives the examples of Waihapa and Matoki
Bays.

Waihapa and Matoki Bay are the most inland bays of the
Whangaroa Harbour. The entrance to these bays was where the
Totara North Bridge is today on State Highway 10. When | was a
child boats and craft of many descriptions (some large and some
small) accessed these bays...when the new bridge was built in
the late 1960s or early 1970s the lay of the bridge closed off
water craft access — other than to a small dinghy. This, on top of
the building up of silt in the bay, has effectively closed the

channel off for anything other than a dinghy.**

72. Mrs Hill also talks about how, in 1958, her family built a fence along their
land at Matoki. She estimates the original fence posts put in would have
been approximately 1.5 metres high. On her return to the fenceline in
1972, the fence came up to just above her knee. In 2014, only the tops of
the original fence posts are showing. Mrs Hill states that this is because

of silt building up and burying the fence posts.*

93 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [80].

94 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [88].
9 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [94].
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In my opinion, all this silt is coming from the farms up the valley,
this silt began to be brought down since the forests and ngahere

have been cut down to make way for farming.%

73. In answering the challenge of the Whangaroa claimant community about
how the Crown has fallen short in relation to forestry, Dr Garth Cant

concludes:

The evidence provided by these sources [claimant and technical
evidence] suggests that the Crown was remiss in that it allowed
large quantities of forest to be removed or destroyed from the
1870s onwards. It failed to recognise the needs of Hokianga and
Whangaroa hapu by preserving sufficient areas of forest to
provide habitats, food and protection for manu. Hokianga and
Whangaroa hapu were not only deprived on many, they also lost

much of the matauranga associated with manu.®’

74. Counsel adopt paragraphs 11.6 to 11.12 of the generic closing
submissions on Issue 10: ownership and management of environmental,
water and other non-land resources which discuss deforestation as an
example of where the Crown had sufficient knowledge of the permanent
and negative effects, and which the Crown did little or nothing to prevent
or minimise, compounding the original economic policies that positively

encouraged clearance of ngahere to provide for pastoral farming.”®

75. Counsel submit that there is sufficient evidence for the Tribunal to
conclude that the Crown’s encouragement of timber milling and pastoral
farming has resulted in the loss of much of Northland’s rich native forest
and contributed to the siltation and blockage of Northland waterways.
Counsel submit this is in direct contradiction to the Crown’s obligations

under Te Tiriti, and in particular the principle of active protection, to

9% Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [97].

97 Dr Garth Cant Crown Sponsorship of Mass Deforestation in Whangaroa and Hokianga 1840-1900 (Wai 1040,
#A52) at 126 -127.

9% Generic Claimant Closing Submissions regarding Ownership and Management of Environmental, Water and
Other Non-Land Resources (Wai 1040, #3.3.227) at [11.6] - [11.12].
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preserve Te Raki Maori lands and resources in a state where customary
rights such as the taking of native plants for rongoa, can be exercised.
Counsel submit that this is a continuing breach, as the Crown continues
to prioritise particular kinds of economic development well above
preservation of the natural environment, resulting in the lack of access to

ngahere felt by the claimants today.

Reduction in the quality and quantity of native kai

76. A significant grievance for the claimants is the reduction in the quality and
quantity of native kai that is available in Northland waterways. Their
reduced access to the kinds of kai awa and moana that sustained their
tupuna can be attributed to the way in which the Crown has mismanaged
these bodies of water. Counsel submit that this is in direct contradiction to
Article 2 of Te Tiriti which guarantees to Te Raki Maori including the

claimants their customary fisheries.

77. The Crown’s only comment on Te Raki Maori access to their customary
fisheries is outlined in the Crown Statement of Position and Concessions
at paragraphs 664 to 667.%° The essence of its position is that non-
commercial customary fisheries are not justiciable by the Tribunal. The

Tribunal has already found that this is not the case.*®

78. The Crown has not produced any evidence on this issue. Counsel
therefore contend that the evidence of technical and tangata whenua

witnesses should be accepted by the Tribunal.

79. Counsel adopt paragraph 18.1 of the generic closing submissions on
Issue 10: ownership and management of environmental, water and other

non-land resources.**

This paragraph states that the Crown has acted
inconsistently with Maori rights under Te Tiriti by assuming ownership,

control and management of customary fisheries in Northland, and

9 Crown Statement of Position and Concessions, 6 July 2012 (Wai 1040, #1.3.2) at [664] - [667].

100 Memorandum-Directions of Judge C T Coxhead dated 27 July 2015 (Wai 1040, #2.6.0145) at [22] and [23].
101 Generic Claimant Closing Submissions regarding Ownership and Management of Environmental, Water and
Other Non-Land Resources (Wai 1040, #3.3.227) at [11.18] - [11.19].
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regulating the access of Te Raki Maori to their kaimoana. Counsel also
adopt paragraphs 18.4 to 18.7 of the generic closing submissions on
Issue 10: Ownership and management of environmental, water and other
non-land resources'® which state that Northland Maori in their view have
maintained ownership of their customary fisheries since Te Tiriti. This is
most certainly the case in this inquiry district where Maori did not cede
sovereignty to the Crown to make or enforce laws over their customary
fisheries. Despite this, the Crown has acted as though customary
fisheries are a resource which can be used and abused by the Crown or

its delegates at their convenience.

Counsel adopt paragraphs 11.18 and 11.19 of the generic closing
submissions on Issue 10: Ownership and management of environmental,
water and other non-land resources'® regarding how Crown actions have
limited the ability of Te Raki Maori to undertake traditional practices such

as the gathering of kai from the rivers and sea in the Whangaroa area.

The evidence of Mrs Hill is that the kaimoana have been severely
depleted at Waihapa and Matoki Bay because of environmental damage

permitted or inflicted by the Crown.

The kaimoana at Waihapa and Matoki were karehu, pupu, pipi,
kutai, and purewha in abundance. We also gathered pakirikiri
(flounder). The development of farmlands and the construction of
the bridge, and the negative environmental impacts of this,
resulted in our local kaimoana being destroyed. Up until then,
there had been no real need to go out into the main Whangaroa
Harbour or out to the open sea to gather kaimoana. Today you

need a boat if you want to gather kaimoana.'®*

102 Generic Claimant Closing Submissions regarding Ownership and Management of Environmental, Water and
Other Non-Land Resources (Wai 1040, #3.3.227) at [18.4] - [18.7].

103 Generic Claimant Closing Submissions regarding Ownership and Management of Environmental, Water and
Other Non-Land Resources (Wai 1040, #3.3.227) at [11.18] - [11.19].

104 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [90].
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Mrs Hill also notes the former predominance of kai in the Pupuke,

195 Mrs Katene describes the access her

Waihapa and Mangapa rivers.
mum had to mahinga kai around the border between Mangamuka and

Otangaroa.*®®

Mum would drop the net in at the end of Weber’s Road. Fish were
plentiful in those days. This was their main kai, eels and karahu, a

small, freshwater shellfish like periwinkles.*®’

Our Mum was very resourceful and utilised all the nooks and
crannies all around the area through Weber’s Road and Pupuke.
Those channels yielded mullet and snapper. Down Waihapa
Channel by boat, heading towards Totara North, she could get a
multitude of fish and shell fish, especially oysters and karahu that

were plentiful and as big as eggs.'®®

Mrs Katene clarified under cross-examination that the period where fish
were plentiful was prior to 1945.'%° She also talked about the streams of
wai from Taratara yielding tuna, mullet and karahu, but nowadays there is
hardly any kai left.**°

The claimants believe that silt build-up in their waterways, and around the
edges of the Whangaroa Harbour, is a major contributor to the loss of
kaimoana. Mrs Hill notes the loss of the breeding grounds of the Matoki

111

(grey heron),~ while Mrs Katene talks about how:

The increase of land reclamations and other activities allowed by

subsequent local government laws affecting the areas around the

105 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [100].

106 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [4.5].
107 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [4.5].
108 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [4.6].
109 Transcript from Hearing Week 10 (22 to 26 September 2014) (Wai 1040, #4.1.15) at 450.

110 Supplementary Brief of Evidence of Louie Katene, dated 13 October 2016 (Wai 1040, #AA5) at [16].
11 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [87].
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upper reaches of the harbour has contributed to the demise of

natural kai moana within the harbour waters.'*?

However, as acknowledged by the Crown, the health of the environment
and kai awa and moana in particular, can be affected by a wide range of
complex factors.'*® The claimants’ view is that there are likely a number
of pollutants and other causes, introduced or permitted by the Crown,

which are affecting the quality and quantity of their kai awa and moana.

Counsel submit that the ‘overall governance responsibility for

f1is an

environmental management’ that the Crown has claimed for itsel
imposition on Te Raki Maori sovereignty in contradiction of what was
promised under Te Tiriti. However, even in that role, the Crown has failed
to monitor and protect the fresh and salt water environments in which Te
Raki Maori customary fisheries lived, resulting in their decline. Counsel
submit this is a direct breach of Article 2 of Te Tiriti, which guaranteed to
Te Raki Maori the full, exclusive and undisturbed possession of their

customary fisheries.

Flooding

87.

88.

Counsel adopt paragraph 12.1 of the generic closing submissions on
Issue 10: ownership and management of environmental, water and other
non-land resources which states the claimants’ position. This position is
that the Crown through various legislation, policies and practices has
contributed to the increase and severity of flooding experienced by the
Whangaroa community, and that any attempts to remedy the
consequences of this severe flooding have been inadequate. Counsel
endorse the conclusion that this is a breach of the duty of active

protection under Te Tiriti.

The Crown has not addressed this issue in its Statement of Position and

Concessions. The Crown has also not provided evidence on this issue.

112 Statement of Claim dated 27 August 2008 (Wai 1040, #1.1.240) at [3].
113 Crown Statement of Position and Concessions, 6 July 2012 (Wai 1040, #1.3.2) at [645)].
114 Crown Statement of Position and Concessions, 6 July 2012 (Wai 1040, #1.3.2) at [648].
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Counsel therefore submit that the evidence of technical and tangata

whenua witnesses should be accepted by the Tribunal.

Counsel adopt the general discussion at paragraphs 12.3 to 12.13 of the
generic closing submissions on Issue 10: Ownership and management of
environmental, water and other non-land resources about Crown actions

which have caused flooding, particularly around Kaeo.'*®
The evidence of Mrs Deborah Hill supports this discussion:

Flooding was never a problem when | was growing up. Now it
consistently floods. The flat ground on the whenua | live on was
our mahinga — our kumara gardens...now we cannot plant here

as the frequent floods would wipe them away.**°

Mrs Hill talks about working with her mother on a dahlia bulb farm further
up the Otangaroa Valley in the late 1950s. Again, nothing can be planted
on this flat now due to flooding.**” Mrs Hill believes the severe flooding
they experience now first began in the 1970s.*®

Another prejudice suffered by the claimants is that a wahi tapu of theirs is
now underwater when it floods, so they have had to shift the bones of

their koiwi.'*®

Counsel adopt paragraphs 12.19 and 12.20 of the generic closing
submissions on Issue 10: ownership and management of environmental,
water and other non-land resources which conclude that the Crown’s role

in causing severe flooding, and failure to address the effects of this

115 Generic Claimant Closing Submissions regarding Ownership and Management of Environmental, Water and
Other Non-Land Resources (Wai 1040, #3.3.227) at [12.3] - [12.13].
116 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [98].

)
117 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [98].
118 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3)

( )

at [99].

119 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [96].
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severe flooding, was a breach of its duty of active protection under Te

Tiriti.12°

Introduction of exotic species resulting in the reduction or extinction of native

species

94.

95.

96.

Counsel adopt paragraph 15.1 to 15.3 of the generic closing submissions
on Issue 10: ownership and management of environmental, water and

other non-land resources'* which say that the Crown breached Te Tiriti

by:

@) assuming responsibility over the Northland environment and

thereby intruding on Te Raki Maori tino rangatiratanga,;

(b) introducing or allowing the introduction of invasive exotic flora and

fauna with profoundly negative effects on native species; and

© failing to control or remedy the spread of these invasive species

with profoundly negative effects on native species.

The Crown’s position on the introduction and management of exotic flora
and fauna is outlined at paragraphs 649 to 651 of the Crown Statement of
Position and Concessions.*?” The Crown sees the introduction of exotic
species as an incident of colonisation, and that where it was encouraged
or authorised by the Crown, it was done in the national interest. The
Crown believes that it is taking all reasonable measures, consistent with
both the national interest and Te Tiriti, to reduce or eradicate harmful

introduced species.

Counsel adopt paragraphs 15.4 to 15.7 of the generic closing

submissions on Issue 10: ownership and management of environmental,

120 Generic Claimant Closing Submissions regarding Ownership and Management of Environmental, Water and
Other Non-Land Resources (Wai 1040, #3.3.227) at [12.19] - [12.20].

121 Generic Claimant Closing Submissions regarding Ownership and Management of Environmental, Water and
Other Non-Land Resources (Wai 1040, #3.3.227) at [15.1] - [15.3].

122 Crown Statement of Position and Concession, 6 July 2012 (Wai 1040, #1.3.2) at [649] - [651].
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water and other non-land resources.*® These paragraphs outline the
Crown’s duty to ensure that the introduction of exotic flora and fauna did
not negatively impact on the Te Raki environment in such a way that
would render the Article 2 guarantee to land, forests and fisheries
meaningless. Counsel submit that in fact, that is exactly what the Crown
has done. Te Raki Maori have suffered in that they have lost their ability
to control and manage their natural environment, and many of the native
species of plants and animals that they used or valued have become

severely diminished or extinct.

Counsel adopt paragraph 15.29 of the generic closing submissions on
the introduction of rats. Mrs Deborah Hill recounts her experiences of
“kiore Pakeha” biting people, as well as going after eggs of native

birds."**

Mrs Hill also notes the disappearance of two native species important to

her people: honey bees and native frogs.**

Conclusion on environmental issues

99.

Counsel refer back to the overarching obligation of the Crown under Te
Tiriti, described at paragraph 63. This obligation requires the Crown to
maintain or protect the health of natural resources to a standard where
Te Raki Maori can still safely and reliably use these resources in
accordance with their customary rights. This standard is a logical
corollary of Article 2 of Te Tiriti, and the guarantee to lands, forests and
fisheries, as well as the principle of active protection, which requires the
Crown to be vigilant and proactively protect Maori interests. Undoubtedly,
the state of the Northland environment, which is so fundamental to

supporting life, is one such interest.

123 Generic Claimant Closing Submissions regarding Ownership and Management of Environmental, Water and
Other Non-Land Resources (Wai 1040, #3.3.227) at [15.4] - [15.7].

124 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [119] - [120].

125 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [104] - [106] and [107] - [108].
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The evidence of the claimants shows that the Crown has failed to meet
this standard. It demonstrates a number of problems with the Northland
environment which have eventuated because of the Crown’s preference
to use and abuse natural resources in Northland to the point of creating
irreversible and devastating damage. It has pursued this policy through a
resource management regime, weighted in favour of development rather
than protection, that has historically and up to the present day excluded
the claimants from any substantial involvement with the management of
their customary resources. The acts and omissions of the Crown have

contributed to:

@ deforestation and siltation of Whangaroa Harbour and
Whangaroa waterways;

(b) a reduction in the quality and quantity of native kai;

© flooding in the Whangaroa area; and

(d) introduction of exotic species reducing or resulting in the

extinction of native species.

The claimants, whose tupuna relied on Northland’s natural resources to
sustain themselves for many years, are now without access to kai awa,
kai moana, ngahere, birdlife and rongoa. Counsel submit that the
Tribunal must find the Crown’s role in the creation and perpetuation of

this situation a breach of Te Tiriti.

Socio-economic Issues

Employment

102.

The claimants say that the Crown has not done enough to support the
growth of industry and the creation of jobs in the Whangaroa region in
accordance with their Article 3 duty under Te Tiriti to provide Te Raki
Maori with the same rights and privileges as British citizens. Counsel

adopt paragraphs 32 to 105 of the generic closing submissions on Issue

kat676-001_222.docx v2



103.

104.

34

13: Socio-economic Issues: Employment which generally discuss this

point.*?®

These paragraphs allege that the Crown neglected or failed to
provide adequate employment assistance to Te Raki Maori, whether this
was through creation of jobs or self-employment opportunities in the Te
Raki district itself, or capacity building to assist with job hunting
elsewhere. In particular it is noted that the Crown’s policy of urbanisation
and integration from the 1950s onwards, based as it was on a particular
narrowly framed view of desirable economic development, may have
found jobs for some Te Raki Maori in the short-term in urban centres
such as Auckland, but did nothing to improve their career prospects or
ability to obtain a better life in accordance with Maori values in the long
term, and in fact helped to trap generations of Maori in low paid, unskilled
and ultimately unsatisfactory work. Urbanisation is discussed further

below.

The Crown’s position on the specific issue of employment is recorded in
the Crown’s Statement of Position and Concessions at pages 201-202.*%’
Counsel adopt the summary of the Crown’s concessions on this issue
listed at paragraph 18 of the generic closing submissions on Issue 13:
Socio-economic Issues - employment.*?® The Crown’s position appears
to be a positive one in that it has provided a range of initiatives to assist
Maori, including Northland Maori, with employment, and some of these

initiatives were not even available to non-Maori.*?°

Counsel also adopt the description of the Crown’s duties stemming from
the Tribunal’'s Te Urewera Report at paragraphs 15 to 17 (excluding
paragraph 16(d) which suggests to counsel that the Crown has ultimate
control of economic policy, an issue relating to sovereignty) of the generic
closing submissions on Issue 13: Socio-economic issues -

130

employment.”™ Te Urewera Report outlined the circumstances where the

126 Generic Closing Submissions of Counsel on Issue 13: Employment (Wai 1040, #3.3.218).

127 Crown Statement of Position and Concessions, 6 July 2012 (Wai 1040, #1.3.2) at 201 - 202.

128 Generic Closing Submissions of Counsel on Issue 13: Employment (Wai 1040, #3.3.218) at [18].

129 Crown Statement of Position and Concessions, 6 July 2012 (Wai 1040, #1.3.2) at 202.

130 Generic Closing Submissions of Counsel on Issue 13: Employment (Wai 1040, #3.3.218) at [15] - [17].
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Crown had obligations to provide aid and social services to the hapu and
iwi of Te Urewera, including “when there is a significant disparity between
Maori and non-Maori outcomes in socio-economic areas such as health
or education.”! It also stated that the Crown had a duty to provide
services equitably to Maori, and that this meant that “the services
provided must meet the needs of hapu and iwi, rather than just New

Zealanders in general.”**?

Although it noted that the cost of provision of
services in a remote location is a limiting factor on the Crown’s
obligations, the “services must be reasonably accessible to people living
in the district, even if they have limited financial means.”*
The Crown appears to acknowledge, to some extent, its duties under Te
Tiriti toward Te Raki Maori in relation to economic opportunities. It has
said:*3*
The Crown accepts that the Treaty requires it to ensure that
Maori share equitably in development opportunities as non-Maori,

when these are initiatives by the Crown.

Counsel contend that the right of Te Raki Maori to share equitably in
economic opportunities brought by the settlement of Aotearoa New

Zealand is a duty which stems from Article 3 of Te Tiriti.

The evidence in this inquiry stands in stark contrast to the positivity of the
Crown'’s position. Counsel adopt paragraphs 11 to 14 of the generic
closing submissions on Issue 13: Socio-economic Issues: employment,*®
which summarise the poor employment and income trends of Te Raki
Maori when compared both to Pakeha within Te Paparahi o Te Raki and

Maori and Pakeha nationally. Counsel also adopt the discussion of the

131 Waitangi Tribunal Te Urewera Report (Wai 894) at 669.

132 Waitangi Tribunal Te Urewera Report (Wai 894) at 669.

133 Waitangi Tribunal Te Urewera Report (Wai 894) at 669.

13Crown Statement of Position and Concessions, 6 July 2012 (Wai 1040, #1.3.2) at 196.

135 Generic Closing Submissions of Counsel on Issue 13: Employment (Wai 1040, #3.3.218) at [11] - [14].
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broader employment context described at paragraphs 20 to 31 of those

submissions. 1%

108. Counsel submit that the evidence brought by Wai 1684 and numerous
other claims in this inquiry, directly contradict the Crowns position
regarding both the employment situation and the effectiveness of such

Crown initiatives, as were made to remedy it.

109. The lack of employment opportunities in Whangaroa induced Mrs

137
5 ’

Katene’s parents to first leave Waihapa in 194 and it forced many of

Mrs Katene’s siblings and whanau to move to Whangarei or Auckland in

search of work in the 1990s."*®

110. Mrs Katene describes Te Runanga o Whaingaroa’s own attempts at
investing in the region, by employing a soil tester who advised people on
the quality of their soil and what they could use their land for. The soil
tester also created networks for sharing farming knowledge and assisting
Maori farmers to support each other.™*® However funding issues meant

that the Rununga could not replace her when her contract ended.

111. Mrs Katene describes employment as the most crucial factor in reviving
140

the Whangaroa community.
112. Counsel submit that the Crown’s urbanisation policies, which enticed
many of the claimants to leave their whenua and move to urban centres
such as Auckland for work, paired with the Crown’s lack of support for the
creation of jobs within Whangaroa, combined to produce a perfect storm
of lack of employment, low income and other associated negative social
outcomes for the claimants. This was further worsened by the fact the

Claimants lacked productive lands and could not support themselves off

136 Generic Closing Submissions of Counsel on Issue 13: Employment (Wai 1040, #3.3.218) at [20] to [31].
137 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [5.2].

138 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [10.3].

139 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [10.5].

140 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [11.2].
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the land to be self-sufficient. Counsel submit that the Crown’s
accumulation of failures in this area constitute a breach of Article 3 of Te
Tiriti - the right of Maori to benefit from similar employment opportunities

as those provided to their Pakeha counterparts.

Urbanisation

113. Related to the issue of employment are the Crown’s urbanisation policies.
The claimants say that the Crown has breached its duty of active
protection under Te Tiriti by instituting and failing to monitor a number of
socio-economic policies which encouraged the urbanisation of Te Raki

Maori. In the words of the claimants:

The reduction of our lands and our food resources, along with
Government urbanisation directives, also necessitated our tupuna
moving from our hau kainga whenua to live in cities thereby
alienating current generations form their history, their natural

Maori culture and their traditional turangawaewae.***

114. The Crown has made the following statement in the Crown Statement of

Position and Concessions under the heading “dispersal from homelands”:

The Crown recognises that the concepts of turangawaewae and
ahi kaa play an important part in Maori society and the Maori
world view. This dispersal of Northland Maori from their traditional
homelands to travel and acquire work was a common
phenomenon...While the extent to which urbanisation occurred
within Northland is difficult to measure, the Crown acknowledges
that some Northland Maori migrated to New Zealand'’s urban
centres as part of the wider urbanisation that occurred from the
mid 1930s."*

115. Counsel understand the Crown to be saying that urbanisation of
Northland Maori began from the mid-1930s, but that the extent of this

141 Statement of Claim dated 27 August 2008 (Wai 1040, #1.1.240) at [3].
142 Crown Statement of Position and Concessions, 6 July 2012 (Wai 1040, #1.3.2) at [796] - [797].
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phenomenon is difficult to measure. The Crown has said nothing about
the Crown’s role in creating a suite of policies that incentivised

urbanisation, or its knowledge of the negative impacts on Te Raki Maori.

Counsel anticipate that the Crown will reject any general duty under Te
Tiriti to prevent or address the effects of urbanisation. Counsel appreciate
that urbanisation is a very complex social phenomenon influenced by a
number of factors, some of which are beyond the control of the Crown.
However there are a number of policy areas within the control of the
Crown, including employment, housing and income policy, which can be
identified as directly contributing to the urbanisation phenomenon, and

where the Crown does have specific duties.

Counsel have discussed the duties of the Crown in relation to
employment at paragraphs 98 to 100 above. In relation to housing,
Counsel adopt paragraphs 9 to 12 of the generic closing submissions on
Issue 13: Socio-economic issues: housing describing the duties of the
Crown.*? In relation to economic development, Counsel adopt
paragraphs 22 to 44 of the generic closing submissions on Issue 12:
Economic Capability and Development relating to the duties of the

Crown.**

Counsel submit that a common theme amongst these duties is the
Crown’s responsibility to ensure relative equality of socio-economic
outcomes between Maori and non-Maori, stemming from the Article 3
guarantee under Te Tiriti to Maori of all the rights and privileges of British
subjects. Counsel submit that it is against this general standard that the
actions of the Crown should be judged. This is reinforced by the findings

in Te Urewera Report, discussed above at paragraph 104.

Counsel also submit that, in its assumption of the kawanatanga role, the

Crown has oversight of the cumulative effect of all these policy areas.

143 Generic Closing Submissions of Counsel on Issue 13 Housing (Wai 1040, #3.3.214) at [9] - [12].
144 Generic Closing Submissions of Counsel on Te Raki Maori Maori Economic Development And Capability (Wai
1040, #3.3.216) at [22] - [44].
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The Crown has acknowledged that the phenomenon of urbanisation did
exist amongst Northland Maori, indicating some awareness of it. Counsel
submit that it would be very difficult for the Crown to disclaim knowledge
of the negative effects of urbanisation for Northland Maori. In these
circumstances counsel submit that the Crown has a further duty under
the principle of active protection, to be monitoring the cumulative effect of
their policies on the socio-economic outcomes for Te Raki Maori, and

acting to correct these on discovering any significant imbalances.

120. Itis clear that during the twentieth century many Te Raki Maori were
leaving the Inquiry District due to the effects of a range of government

policies.

121. The technical evidence describes the suite of policies that contributed to
urbanisation of Te Raki Maori. A leading factor was the lack of

employment or ability to derive an income from land.

It is clear that by 1930 a combination of a growing population,
contracting land ownership, and the passing of what Belshaw
termed the ‘pioneering stage’ of New Zealand’s development
meant that only a small proportion of Maori in the Northland
Inquiry Districts could expect to find employment within rural

Northland.*®

122.  World War Two had an impact, with “the closing down of rural projects
and active manpower intervention” being the two key factors accounting
for the wartime Maori urban population increase.™*® Additionally, the
desire of Maori to experience a quality of life similar to their European
counterparts, particularly an equivalent level of housing, also drove Maori

to urban centres.*’

145 T J. Hearn Social and Economic Change in Northland ¢.1900 to ¢.1945: The Role of the Crown and the Place of
Maori (Wai 1040, #A3) at 848.

146 Tony Walzl Twentieth Century Overview Report, part Il 1935-2006: Volume 1 (Wai 1040, #A38) at 177.

147 Tony Walzl Twentieth Century Overview Report, part Il 1935-2006: Volume 1 (Wai 1040, #A38) at 182.

kat676-001_222.docx v2



40

Whilst it is likely that the inquiry district had long been inferior
compared with Pakeha accommodation, by the 1930s these
houses began to groan with the pressure of an increasing
population. Overcrowding and temporary arrangements
increased. In 1936, 43.9% of Maori within Te Paparahi o Te Raki
were living in huts and whare rather than a house — six times
more than the 6.92% of Pakeha within the inquiry district in the

same type of accommodation.'*?

123. During the 1950s and 1960s, the focus of the government on transitioning

Maori to an urban population continued.

Having made the decision to support urban migration and
designed policies in housing, welfare, education and employment
that were orientated towards it, over the next fifteen years,
migration increased.*

124. The 1960 Hunn Report continued this policy, by concluding that the
“‘urban drift’ can be welcomed as the quickest and surest way of
integrating the two species of New Zealander.”*° Government policies
were refocused and refined to encourage urban migration, in the name of

achieving “equality”, despite acknowledged hardships for Maori.***

125. The technical evidence demonstrates the impact of these policies.
Between 1936 and 1945 the Maori population of Whangaroa County
declined.™ The ages of the population changed too, with the remaining
Maori population showing a high proportion of those aged under 15 years

and those aged over 65 years.'*® At the other end, the Maori population

148 Tony Walzl Twentieth Century Overview Report, part Il 1935-2006: Volume 1 (Wai 1040, #A38) at 310.

149 Tony Walzl Twentieth Century Overview Report, part Il 1935-2006: Volume 1 (Wai 1040, #A38) at 819.

150 Tony Walzl Twentieth Century Overview Report, part Il 1935-2006: Volume 1 (Wai 1040, #A38) at 974.

151 Tony Walzl Twentieth Century Overview Report, part Il 1935-2006: Volume 1 (Wai 1040, #A38) at 1299.

152T J. Hearn Social and Economic Change in Northland c.1900 to c.1945: The Role of the Crown and the Place of
Maori (Wai 1040, #A3) at 848.

153 T.J. Hearn Social and Economic Change in Northland c.1900 to c.1945: The Role of the Crown and the Place of
Maori (Wai 1040, #A3) at 848.
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of Auckland grew by an estimated 178 percent in the period from 1936 to

1945, with Northland being a likely contributor of this influx.*>*

In the 1950s, Whangaroa experienced a small decrease in population

155

despite high fertility rates.”™ Auckland was still the destination of choice

for many Maori, including Te Raki Maori.

Between 1956 and 1961, when the Government’s welfare policy
became geared towards assisting individuals mould into
economic life, the Maori population of Auckland increased by

more than 66%.%°°

Whangaroa recorded a drop in population between 1961 and 1966 of 185

157 Urbanisation continued into the

people (19.3% of the population).
1980s, but at a slower pace than previously. By 1976, the majority of

Maori were living in major urban areas. **®

The evidence of the claimants shows the impact that urbanisation policies
had on attracting them to live and work in Auckland, and to lose their
connection with their whenua. Mrs Katene describes her father’s decision
in 1945 to leave the whenua in Whangaroa to look for work that would

enable him to provide a more comfortable life for his family.**® She says:

He did not know much detail of what they had by way of land
holdings and there was so much to do to make a home where he
was, so staying at Waihapa and within Whangaroa was not very

attractive compared with the opportunities far away.*®

154 T.J. Hearn Social and Economic Change in Northland c.1900 to c.1945: The Role of the Crown and the Place of

Maori (Wai 1040, #A3) at 848.

155 Tony Walzl Twentieth Century Overview Report, part Il 1935-2006: Volume 1 (Wai 1040, #A38) at 819.
156 Tony Walzl Twentieth Century Overview Report, part Il 1935-2006: Volume 1 (Wai 1040, #A38) at 820.
157 Tony Walzl Twentieth Century Overview Report, part Il 1935-2006: Volume 1 (Wai 1040, #A38) at 884.
158 Tony Walzl Twentieth Century Overview Report, part Il 1935-2006: Volume 1 (Wai 1040, #A38) at 885.
159 Brief of Evidence of Louie June Elizabeth Katene dated 26 August 2014 (Wai 1040, #N2) at [5.2].

160 Supplementary Brief of Evidence of Louie Katene dated 13 October 2016 (Wai 1040, #AA5) at [19].
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He found work in Te Teko and then Mamaku in the milling and logging

161

trade.™" They were soon able to afford a house and car.

However Mrs Katene also describes her father's desire to return to
Waihapa in 1985.1% She considers her whanau lucky that they could
move back — many whanau wanted to, but had no land or no

163
k.

infrastructure to support themselves if they moved bac Even so, Mrs

Katene’s father encountered obstacles to moving back onto his whenua
including huge rates debts.***

The revitalisation of their whenua was short-lived, as members of the
whanau had to move back to the cities for income.'®® There were
difficulties with developing the land and sustaining themselves with kai.*®®
As Mrs Katene says “so the cycle went around again and the land was
left.”**” Mrs Katene describes the current state of Waihapa 1A1D1 as

follows:

The land hasn’t completely reverted, but it does need
maintaining...For example our urupa is eroding at the back due to
the estuary. We have maintained the land, so it is not covered in
gorse. It's mostly lawn. However the land could be developed
more...We don’t have enough people to help us develop the land,

particularly to help with the labouring side.*®®

161 Brief of Evidence of Louie June Elizabeth Katene dated 26 August 2014 (Wai 1040, #N2) at [5.3].
162 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [5.6].
163 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [6.1].
164 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [6.5].
165 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [6.7].
166 Supplementary Brief of Evidence of Louie Katene, dated 13 October 2016 (Wai 1040, #AA5) at [27].
167 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [6.7].
168 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [6.7].
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Mrs Katene describes how she and her sister are struggling to keep up
with the rates demands on Waihapapa 1A1D1, and their fear of losing

their traditional kainga on their whanau whenua.*®®

Mrs Ihapera Baker had a similar experience. She describes how people
started to move to Auckland for work and education opportunities, leaving

her home town of Waitaruke deserted.*’® She says:

My family members moved to Auckland because there was work
there. Work in Whangaroa was becoming hard to get. The mill
wasn't cutting as many native trees as they used to and our farm
wasn'’t big enough to get any more cows to milk. The milk truck
didn’t come every day anyway and we didn’t have facilities to
store our cream for two or three days. The truck wouldn’t come

just to pick up our little one can of cream.'*

Mrs Baker moved to Auckland in 1959 to work at the Henderson

172 Her mother and father moved to Auckland in the

Exchange Post Office.
1970s to look after her maternal grandmother.*”® The whanau would
often come home to visit, or send money home, to those who were left

behind.**

We always came home a lot because my parents and aunties
and uncles were still living up here. We had to come home to
keep in touch with our extended whanau. | realise now that they
were our teachers. We didn’t get things Maori in the city, we had

to come home for that.*”

169 Brief of Evidence of Louie June Elizabeth Katene dated 26 August 2014 (Wai 1040, #N2) at [6.8].

170 Brief of Evidence of Ihapera May Baker, dated 3 September 2014 (Wai 1040, #N9) at [1.13] - [1.15].
171 Brief of Evidence of Ihapera May Baker, dated 3 September 2014 (Wai 1040, #N9) at [1.13] - [1.33].
172 Brief of Evidence of Ihapera May Baker, dated 3 September 2014 (Wai 1040, #N9) at [1.13] - [1.34].

173 Brief of Evidence of lhapera May Baker, dated 3 September 2014

174 Brief of Evidence of Ihapera May Baker, dated 3 September 2014 (Wai 1040, #N9) at [1.13] - [1.35].
175 Brief of Evidence of Ihapera May Baker, dated 3 September 2014 (Wai 1040, #N9) at [1.13] - [1.36].

(
( )
( )
(Wai 1040, #N9) at [1.13] - [1.25].
( )
( )
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135.  Although she has returned to her whenua, Mrs Baker worries that her
children cannot come home because there is no work to support them in

Whangaroa.'™

136. Counsel submit that the evidence of the claimants adds to the substantial
body of qualitative evidence before the Tribunal on the effect that
urbanisation policies had on the lives of Te Raki Maori. Many were forced
to move to urban centres in an attempt to achieve a bare minimum
standard of living. In doing so they left their lands and families behind.
Time and distance worked to reduce or sever the connections between
the claimants and their culture. Counsel submit that the scale and extent
of this prejudice is such as to show clearly a breach of the Crown’s Te
Tiriti duty to ensure relative equality of socio-economic outcomes
between Maori and non-Maori. The fact that Mrs Katene and Mrs Baker
struggle alone on what remains of their turangawaewae today shows that
the impacts of these policies are still being felt, and the Crown has not
adequately addressed the issue in accordance with its duty of active

protection.

Social services

137. A major grievance for the claimants is their lack of involvement in the
creation and delivery of social services for Whangaroa hapu within
Whangaroa. These services cover the broad areas of health, housing and
education. The Crown in contradiction to Te Tiriti has usurped the
sovereignty of Whangaroa hapu by assuming control of the provision of

social services and allocating a very small delivery role to the claimants.

138. The Crown does not directly comment on the role Te Raki Maori should
play, have played, and do play, in the provision of social services to Te
Raki Maori. In relation to health, the Crown’s position is outlined at
paragraphs 708 to 776 of the Crown Statement of Position and

177

Concessions.”"" This statement is directed to the provision of health care

176 Brief of Evidence of Ihapera May Baker, dated 3 September 2014 (Wai 1040, #N9) at [1.13] - [1.39] and [1.41].
177 Crown Statement of Position and Concessions, 6 July 2012 (Wai 1040, #1.3.2) at [768] - [776].
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services, rather than Maori involvement in designing and delivering those
services. The Crown’s position on housing at paragraphs 786 to 788
similarly does not address the role that Maori are to play in the
development, implementation and management of housing policy.*’® On
the issue of education, the Crown states that they have no Tiriti duty to
provide education but have assumed the role of doing so as part of their

governance responsibilities.*"

In its introductory comments on the
provision of social services, the Crown does claim a governance role

under Article One of Te Tiriti, which they say allows for:

...the democratically elected government of the day to determine
the extent to which it will provide such services to its citizens.

That is a prerogative inherent in kawanatanga.*®°

139. Thus, the Crown appears to claim for itself the sole role in the provision of

social services to Te Raki Maori.

140. Counsel submit that there is duty on the Crown, stemming from the
principle of partnership, and from the sovereign power reserved to Maori
under Te Tiriti to make and enforce law over their own peoples, to allow
Maori a partnership role in the provision of social services. Further the
Crown position outlined above simply does not envisage or have any
place for Maori input or partnership. Everything has been and largely

remains Crown designed and delivered.

141. Inrelation to health, counsel adopt paragraphs 25 to 28 of the generic
closing submissions on Issue 13: Socio-economic issues — health.*®" In
particular, counsel highlight the duties at paragraphs 25(h) and (k) which
are the duty to act in good faith and consult with Te Raki Maori in relation
to health services to be provided to them, including providing a role in

health initiatives for Te Raki Maori, and the duty to enable the Te Raki

178 Crown Statement of Position and Concessions, dated 6 July 2012 (Wai 1040, #1.3.2), at [786] - [788].
179 Crown Statement of Position and Concessions, 6 July 2012 (Wai 1040, #1.3.2), at [778].

180 Crown Statement of Position and Concessions, 6 July 2012 (Wai 1040, #1.3.2) at [759].

181 Generic Closing Submissions of Counsel on Issue 13: Health (Wai 1040, #3.3.212) at [25] - [28].
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Maori voice to be heard and Maori perspectives to influence the type of
health services delivered to Te Raki Maori, and the way in which those
services are delivered. In relation to education, counsel adopt paragraph
28 of the generic closing submissions on issue 13: Socio-economic
issues — education, and in particular sub-paragraph (d) which requires
the Crown to ensure that Te Raki Maori have a role in education
initiatives to promote and ensure an appropriate education for Northland
Maori.*® In relation to housing, counsel argue that the same general Te
Tiriti duty of allowing Maori to take a leading role in providing housing to

their people applies.

Counsel submit that the common theme underlying these duties is the
principle of partnership. This principle requires the Crown to act fairly,
reasonably and in good faith. Counsel submit that this translates into
allowing a leading role for Te Raki Maori, its partner under Te Tiriti, in the
creation and delivery of social services which are meant for Te Raki
Maori. To exclude Maori, or allocate them a minimal or tokenistic role,

would not be consistent with the principle of partnership.

Counsel also reiterate the importance of the finding in Stage One that Te
Raki Maori retained their sovereignty under Te Tiriti. Counsel submit that
this finding sets the stage for a much greater role for Te Raki Maori in the
creation and delivery of social services than they have experienced.
Counsel submit that their role as (often) reluctant end-consumers in a

euro-centric system is a usurpation of their sovereignty.

There is much technical evidence on the record of inquiry relating to the
minimal role Te Raki Maori have historically had, and still currently have,
in providing social services to their own people. In relation to health,
counsel adopt paragraphs 87 to 98 of the generic closing submissions on
Issue 13: Socio-economic issues — health which describes the Crown’s
historical failure to consult with Te Raki Maori in relation to the provision

of health care. *® Counsel also adopt paragraphs 99 to 106 which

182 Generic Closing Submissions of Counsel on Issue 13 Education (Wai 1040, #3.3.215) at [28].
183 Generic Closing Submissions of Counsel on Issue 13: Health (Wai 1040, #3.3.212) at [87] - [98].
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describes the Crown’s failure to allow or prepare Te Raki Maori to take a
leading role in the design, establishment, management and
implementation of health care policy for their own people.*® In relation to
housing, counsel adopt paragraphs 117 to 179 of the closing submissions
on Issue 13: socio-economic issues — housing which states that the
Crown has largely failed to consult with Te Raki Maori in relation to

housing policy.*®®

In relation to education, counsel adopt paragraphs 52
to 72 of the generic closing submissions on Issue 13: Socio-economic
issues — education regarding the Crown’s failure to consult meaningfully
with Te Raki Maori on education,*® and paragraphs 73 to 78 regarding
the lack of a role for Maori in the design, establishment, management and

implementation of education facilities, institutions and processes.*®’

The evidence of the claimants adds a modern example to this analysis.
Mrs Katene describes the establishment of Te Rununga o Whaingaroa in
1990 to provide social services to the Whangaroa community, including
health, education, housing, care of the elderly services and a
careers/community youth worker, which were not being provided at the
time.*®® Mrs Katene states that it was very difficult to secure contracts
from the government to provide these services in Whangaroa.'®® The
main grievance of the claimants lies in the abrupt withdrawal of the
funding and support to provide these services. The following are some
examples where funding has been withdrawn from social services to the

detriment of the Whangaroa community, including the claimants.

Mrs Katene talks about the withdrawal of funding by the Ministry of
Education from Te Runanga o Whaingaroa to provide truancy services

and an alternative education school which had been operating from 1994

184 Generic Closing Submissions of Counsel on Issue 13: Health (Wai 1040, #3.3.212) at [99] to [106].
185 Generic Closing Submissions of Counsel on Issue 13: Housing (Wai 1040, #3.3.214) at [177] - [179].
186 Generic Closing Submissions of Counsel on Issue 13 Education (Wai 1040, #3.3.215) at [52] - [72].
187 Generic Closing Submissions of Counsel on Issue 13 Education (Wai 1040, #3.3.215) at [73] - [78].
188 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [7.4].
189 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [7.4].
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to 1997. While Mrs Katene acknowledges that the new provider has

some advantages, she states:

...it also does not have the whanau involvement and development

that we were also aiming for and achieving.'*°

147.  She says that when the Ministry of Education initially moved the
programme to Whangaroa College, the social issues that the Rununga
dealt with became huge because the College was unaware of or did not
communicate with the Rununga about the whanau issues. Families were
left to flounder on their own, and the Runanga only became involved

when the problems exploded.***

148. Mrs Katene also describes how the Runanga was successful in securing
a contract to provide health services in a joint venture with the
Whangaroa Health Services Trust from 2002. This involved the provision

of the following services.

a) A Maori health coordinator was appointed from 2002 to 2005. Mrs
Katene describes how the coordinator ran health education
programmes on the marae and in the community, and linked

people up with the correct services.**?

b) A marae-based nurse was appointed from 2005 to 2013. Mrs
Katene describes her role as related more to the provision of
medical services, assisting the local GP doctors with follow-up
appointments.'®® Mrs Katene describes why this service was

ended:

The referrals from GPs dwindled and eventually stopped coming
through and the nurse became basically just another social

worker and taxi driver taking clients to appointments over the last

190 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [7.5].
191 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [7.5].
192 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [7.9].

193 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [7.10].
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few years. By the middle of 2012, our contract with the DHB was
cancelled as we were unable to re-establish the clinical
supervision required or provide the required appropriate data

collection and reporting system.**

149. Mrs Katene has acknowledged the role that the Whangaroa Health
Services Trust plays in the area, however she does not think it is enough
to meet the health needs of Whangaroa.’® She says the Health Trust
has its own vision and focus that sometimes does not gel with what the
Whangaroa community wants and needs, especially the Maori
community such as the claimants.**®

150. The Runanga’s rural lending programme to fix up houses, which began
approximately ten years ago, was “axed after about only six years,

leaving some of the houses unfinished.”*” Mrs Katene says:

I know of about five only where the renovations were completed
and the houses made liveable. There were supposed to be
another five.'*®

151. Similarly a Housing New Zealand project to provide houses at Waitaruke
was stopped midway through. Mrs Katene says that they didn’t have
enough houses approved — another three to five were needed.'®®

The Whangaroa Trust Board took out a lease with the Catholic

Diocese for the land to provide ten houses, but Housing NZ froze

the funding part-way through the project, partly through a debate

over the suitability of the land for housing in the first place.

194 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [7.11]. See also
Transcript from Hearing Week 10 (22 to 26 September 2014) (Wai 1040, #4.1.15) at 454.

195 Transcript from Hearing Week 10 (22 to 26 September 2014) (Wai 1040, #4.1.15) at 463.

19 Transcript from Hearing Week 10 (22 to 26 September 2014) (Wai 1040, #4.1.15) at 461.

197 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [9.1].

198 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [9.1].

199 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [9.1].
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152. The Runanga also provided several other services, including drug and
alcohol programmes, youth justice programmes, corrections
programmes, budgeting advice, family violence services and suicide
prevention programmes.?®® Mrs Katene says that very few of these are
still operational.”®*

153. Mrs Katene says that the issues are still there, and in particular the need
for health services is great,?*? but the programmes are no longer as

accessible as they once were.

They have started being depleted from 2009. Many of the
Runanga’s programmes have disappeared. There have been

cutbacks in funding.?*®

154. Mrs Katene concedes that some of these cut backs related to
mismanagement and bad reporting from within the Rununga between
2009 and 2011.2°* However she also believes that some of the blame lies

with the government:

...the Government contracts have also been changed to limit the

work of the kaimahi and the types of interventions that can be

done at our end. They have become much more bureaucratic and

prescriptive about the types of work and interventions that can be

done regardless of what is actually required.?®

155. She gives the example that under CYFS contracts, domestic violence has
to happen before intervention is permitted, and in the health contracts,

prevention and education work is not provided for.?%

200 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [7.14].
201 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [7.14].
202 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [8.3] - [8.5].
203 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [7.15].
204 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [7.15].
205 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [7.16].
206 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [7.16].
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The types of teams we had are not the sorts of things that are
now allowed as approved ways to work. In short, our successful
Whangaroa ways of dealing with issues have been sidelined and

shut down by the changes in Government policies.?’

156. Counsel submit that the abrupt withdrawal of these government contracts
for the provision of necessary social services to the Whangaroa
community, without any effort to work with the claimants to address the
problems that terminated these contracts, was a breach of the

partnership principle under Te Tiriti.

a) Counsel submit that it is not reasonable, honourable or fair on the
part of the Crown to expect community, and particular Maori,
groups, to immediately adapt and live up to the requirements of
government contracting without training and capacity building in
this area. The claimants were providing agreed social services
under government contracts when the rules were suddenly
changed on them, requirements of registration and certification
were imposed, and funding was subsequently withdrawn when
the Rununga could not adapt. The Crown has essentially adopted
a ‘one strike then you’re out’ policy with the claimants, not at all

congruent with the understanding of partnership under Te Tiriti.

b) Counsel also submit that the government’s failure to work with the
claimants to build their capacity or understand their needs shows
a disrespect and under appreciation for the specific skills, such as
cultural understanding, and a holistic and preventative approach
that looks to prevent harm in the long-term, that the claimants

bring to the effective delivery of their social services.

157. The brief of evidence of Mrs Ihapera Baker supports this grievance. She
talks about the lack of control and influence Whangaroa hapu have over
the operation of their kohanga reo. She was involved as a teacher at Te

Kohanga Reo in Whangaroa. She felt that from its inception in the late

207 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [7.16].
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1980s, Te Kohanga Reo made real progress in instilling the language

208 However she noticed a dramatic

and culture back into the community.
change when the National Te Kohanga Reo Trust partnered with the
Ministry of Education to deliver kohanga reo services. Mrs Baker felt that
the culture changed, and Te Kohanga Reo “had to accommodate every
government agency and Pakeha that came through the gate.”?®® She

says:

| really hated this time. | felt | was losing something again —
something called manaakitanga, aroha and my reo because of
how | felt the Ministry was taking over and taking control of our
kaupapa. Through the Ministry’s approach and attitude, | felt that
they would like to remove and bury Te Kohanga Reo and its
whanau through the Government structures and processes that
have now been put into Te Kohanga. | feel it has been designed

for Maori to fail again.?*

Mrs Baker explained further in cross-examination that the Education
Department was providing the funding for Te Kohanga Reo, so they got

211
d.

to determine the rules of how Te Kohanga Reo operate She states

that:

It wasn't a partnership as far as we are that work in kohanga reo
and even today it's never a partnership under te Tiriti o

Waitangi.?*?

Counsel adopt the generic closing submission on Issue 14: Te Reo
Maori, Wahi Tapu, Taonga and Tikanga, at paragraphs 28(e) and
37(d)**® which state that the Crown has breached its Article 2 Tiriti duty to

208 Brief of Evidence of Ihapera May Baker, dated 3 September 2014 (Wai 1040, #N9) at [1.45].

209 Brief of Evidence of Ihapera May Baker, dated 3 September 2014 (Wai 1040, #N9) at [1.47].

210 Brief of Evidence of Ihapera May Baker dated 3 September 2014 (Wai 1040, #N9) at [1.48].

211 Transcript from Hearing Week 10 (22 to 26 September 2014) (Wai 1040, #4.1.15) at 490 - 491.

212 Transcript from Hearing Week 10 (22 to 26 September 2014) (Wai 1040, #4.1.15) at 491.

213 Ko te Rapaetanga Whakakopani mo te take o Te Reo Maori, Tikanga, Wahi Tapu, Taonga (Wai 1040, #3.3.221)
at [28(e)] and [37(d)).
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protect Te Reo Maori by monopolising language policy. Counsel submit
that a similar argument, based on the principle of partnership, applies to
control over kohanga reo policy. Mrs Baker’s experience proves the truth
of the submission at paragraph 146 of the generic closing submission on

Issue 14: Te Reo Maori, Wahi Tapu, Taonga and Tikanga:***

For too long, schools have been bound by the Crown’s own
objectives and aspirations. The Crown emphasises that those
aspirations are achieved by the vast amounts of funding that it
has put into education and initiatives to promote Te Reo Maori.
However, counsel submits that this simply has not worked. If Te
Hunga Maori o Te Raki continue to follow the Crown’s objectives
and aspirations, they will not be able to reach the levels of
success they aspire to reach as Maori.

Counsel submit that the principle of partnership requires Te Raki Maori to
have a greater say in how their kohanga reo are run and what they teach
including in Whangaroa. The minimal role allocated to them currently is a
breach of the principle of partnership under Te Tiriti. Counsel adopt the

words of the Wai 262 Tribunal as it applies to kohanga reo:

There has been a failure of partnership, with Maori lacking control
over the key decisions being made about their own language.
This is despite lessons from New Zealand and overseas showing
that actual Maori decision-making will be crucial to the success of
the effort to revive te reo, for Maori choices and actions
(presupposing the existence of Crown support) will ultimately

decide te reo’s fate.?*®

214 Ko te Rapaetanga Whakakopani mo te take o Te Reo Maori, Tikanga, Wahi Tapu, Taonga (Wai 1040, #3.3.221)

at [146].

215 \Waitangi Tribunal, Ko Aotearoa Tenei (Wai 262, 2010) at 71.
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Loss of culture

Te Reo

161. Counsel adopt the claimant position laid out at paragraphs 26 to 29 of the
generic closing submissions on Issue 14: Te Reo Maori, Wahi Tapu,
Taonga and Tikanga.?*® These paragraphs state that after 1840, Te Reo
Maori went into a state of decline in terms of the number of fluent
speakers. This decline was caused by legislation, policies and practices
of the Crown that sought to elevate English above Te Reo. This was a
breach of the Crown’s obligations under Te Tiriti to protect Te Reo Maori

as one of the most precious and fundamental of Maori taonga.

162. The Crown position on Te Reo Maori is outlined at paragraphs 669 to 689

217 The Crown

of the Crown Statement of Position and Concessions.
acknowledges that Te Reo Maori is a taonga and therefore it has a duty
under Te Tiriti to actively protect it.**®* However the essence of the Crown
position is that, while it promoted English in schools, and that this had
negative effects on the number of fluent Te Reo Maori speakers, it had
no explicit policy to ban or suppress Te Reo and therefore it has not
breached Te Tiriti. The Crown says that through its current legislation,
policies and practices it is meeting its Te Tiriti duties to recognise and

protect Te Reo.?**

163. The Crown did not submit any evidence on its historical legislation,
policies and practices in relation to Te Reo Maori. Counsel therefore
submit that the technical evidence and the evidence of the claimants
remains unchallenged and should be accepted by the Tribunal. The

Ministry of Education witnesses that appeared for the Crown limited their

216 Ko te Rapaetanga Whakakopani mo te take o Te Reo Maori, Tikanga, Wahi Tapu, Taonga (Wai 1040, #3.3.221)
at [26] - [29].

217 Crown Statement of Position and Concessions, 6 July 2012 (Wai 1040, #1.3.2) at [669] - [689)].

218 Crown Statement of Position and Concessions, 6 July 2012 (Wai 1040, #1.3.2) at [669].

219 Crown Statement of Position and Concessions, 6 July 2012 (Wai 1040, #1.3.2) at [671].
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evidence to the very contemporary Tau mai te Reo (2013-2017) Maori

language in education strategy.?*°

164. The technical evidence of Dr J M Barrington on the teaching of Te Reo in
state schools concludes that over a period of 100 years, thousands of
Northland Maori children were seriously disadvantaged and therefore

have grounds for grievances against the Crown.?*

The use of the English
language only in state schools was “a cornerstone of the Crown’s
assimilation policy”, and was maintained as a policy for at least 100
years.??? Dr Barrington argues that this was not just a simple ignoring of
Te Reo by the government, but an active policy to suppress it as

numerous Te Raki claimants have insisted was the case.

Official directions to teachers by the Department of Education in
1917 advised them: “Do not speak to your pupils in Maori, and do
not permit them to speak in Maori to you, or to one another if you
can help it. They less they hear of Maori the better it will be for
their English.””*

165. In counsels’ submission, contradicting the Crown’s position that there
was no policy to suppress Te Reo, there is in practice such a fine
distinction between suppression and an instruction to “not permit them to
speak in Maori to you, or to one another if you can help it” as to render
the argument nugatory. And, as this Inquiry’s evidence shows, the
experience of numerous Te Raki withesses in scores of schools and

hundreds of classrooms, was that there was no distinction.

220 Brief of Evidence of the Ministry of Education, dated 9 November 2016 (Wai 1040, #25) at [15] - [17].
221 J M Barrington Northland Language, Culture and Education (Wai 1040, #A2) at 410.
222 ) M Barrington Northland Language, Culture and Education (Wai 1040, #A2) at 410.
223 J M Barrington Northland Language, Culture and Education (Wai 1040, #A2) at 411.
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166. Counsel adopt paragraphs 86 to 113 of the generic closing submissions
on Issue 14: Te Reo Maori, Wahi Tapu, Taonga and Tikanga®®,

including:

@) the chronology of events, legislation, and policies that describe

the decline of Te Reo Maori;

(b) the statistics describing the decline in the percentage of fluent Te
Reo Maori speakers in the twentieth and early twenty-first

centuries; and

(© the specific legislation and policies that essentially encouraged a
prohibition on speaking Te Reo Maori in schools beginning with
the Education Ordinance in 1847.

167. The evidence of the claimants demonstrates the qualitative side of the
story. For them, there was a stigma and fear associated with speaking Te
Reo in school. Mrs Katene’s father, Ihaka Huperio Moihi Riwhi, attended
Otangaroa Native School where only English was taught.??®> She
describes her father being lined up and caned in front of the whole school

for speaking Te Reo:

“That really hurt not just my bum, but who | believed myself to
be,” | heard him share with one of his moko. “We could not stand
up for who we were. In the end we were not sure ourselves who
we were meant to be,” he said.?*®

168. Mrs Hill describes a similar experience for her grandfather Te Tau Hapa,

who had the English name “Shepherd” forced upon him by a school

224 Ko te Rapaetanga Whakakopani mo te take o Te Reo Maori, Tikanga, Wahi Tapu, Taonga (Wai 1040, #3.3.221)
at [86] - [113].

225 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [4.1].

226 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [4.1].
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teacher.??” She says many other children were given English or biblical

names, and caned if they did not use them.?*®

169. Mrs Baker attended Waitaruke Convent School. Although not punished
for speaking Te Reo unless they were also being disrespectful, she says
that they were encouraged not to speak Maori.?*® Mrs Baker says that of
the nine children in her family, she was the only one who grew up

bilingual and who speaks Te Re0.?*°

170. Counsel note that the Crown has said that Maori leaders promoted
English themselves, suggesting that the Crown cannot be solely blamed
for the decline of Te Reo Maori.”*! Counsel reject this assertion, and
instead adopt the generic closing submissions on Issue 14: Te Reo
Maori, Wahi Tapu, Taonga and Tikanga at paragraphs 122 to 130.%?
These paragraphs describe the motivations of Maori parents in
encouraging their children to learn English, including the fear that their
children would suffer the same punishment and shame that they went
through if they did not, and the dominant culture imposed by the Crown

that seemed to prove a Pakeha education was the way to succeed in life.

171. Mrs Katene describes how her parents wanted a better life for their
children, so encouraged them to learn arithmetic, reading and writing and

to assimilate with their Pakeha neighbours.?*®

My mother could see what she had missed by not getting an

education. She just thought there had to be another way to help

227 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [4].

228 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [5].

229 Brief of Evidence of Ihapera May Baker, dated 3 September 2014 (Wai 1040, #N9) at [1.11].

230 Brief of Evidence of Ihapera May Baker, dated 3 September 2014 (Wai 1040, #N9) at [1.43].

231 Crown Statement of Position and Concessions, 6 July 2012 (Wai 1040, #1.3.2) at [670.1].

232 Ko te Rapaetanga Whakakopani mo te take o Te Reo Maori, Tikanga, Wahi Tapu, Taonga (Wai 1040, #3.3.221)
at[122] - [130].

233 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [5.8] and [5.11].

kat676-001_222.docx v2



58

us learn things we would need for our adult life. Te Reo and
234

tikanga were not important.

172. When Mrs Katene and her siblings began rediscovering their Maori
culture from friends, workmates and whanau, their mother disapproved
because she connected it to the poverty and shame she felt growing up

in Whangaroa.?*

When we came home and told Mum about what we had
experienced she would get mad and tell us there was no need for
us to be going there and doing that. My sister became upset that
we did not have reo. We did feel a little as though we had been

deprived of our reo and tikanga.?*®

173. Mrs Katene and her siblings mourned the absence of their reo in older

life.

It upset us hugely to think that our parents didn’t encourage us to
speak reo even though we lived at Mamaku, or to even teach us

a little bit of reo.?’

174.  Given the Tribunal’s previous findings®*®, and the Crown’s agreement,?*®

that the Crown has a duty to actively protect Te Reo Maori, the issue
becomes the exact parameters of this duty, and the factual situation that
would breach it. Counsel submit that the evidence paints a picture of a
dramatic drop in the level of fluent Te Reo Maori speakers over the latter
half of the twentieth century in Te Paparahi o Te Raki Inquiry District, as
well as a picture of the emotional and cultural pain and disconnection that
this has caused Te Raki Maori. This unfolded under the Crown’s

management of Maori education, and was a result of the culmination of

234 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [5.8].
235 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [5.10].
236 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [5.9].
237 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [5.15].
238 \Waitangi Tribunal Te Reo Maori Report (Wai 11, 1986) at 23.

239 Crown Statement of Position and Concessions, 6 July 2012 (Wai 1040, #1.3.2) at [669].
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legislation, policies and practices described above. Such a stark picture
cannot possibly be congruent with the Crown’s obligation to take all
reasonable steps to protect and preserve Te Reo Maori. Counsel submit
that the Tribunal must find a historical breach of Te Tiriti in the Crown’s

failure to protect Te Reo Maori.

Although not a focus of the Wai 1684 claimants’ evidence, counsel
submit that even today, the Crown is still not meeting its Te Tiriti
obligations. As recently as 2010 the Tribunal has found that the Crown’s
attempts to fulfil its active protection duty in relation to Te Reo Maori have
been inadequate:?*°

There has been a profound failure (or, at best, a belated move) to
develop policy that will assist in the revival of te reo and the
safeguarding of the dialect. The gains made since 1980 owe
more to the sheer power of the Maori language movement than to
Government action. That movement now has itself been
weakened by the governmental failure to give it adequate support

and oxygen.

Given the policy failure, the priority accorded to te reo in

resourcing has been inadequate.

Counsel submit that if the actions of the Crown today do not meet the Te
Tiriti standard, the actions of the Crown throughout the twentieth century

cannot possibly meet this standard.

Tikanga - Tupapaku

177.

Counsel note paragraph 654 of the generic closing submissions on issue
14: Te Reo Maori, Tikanga, Wahi Tapu and Taonga.?** If the Tribunal is
minded to defer consideration of the issue of tikanga in relation to

tupapaku to the Wai 2575: Health Kaupapa Inquiry, counsel respectfully

240 \Waitangi Tribunal, Ko Aotearoa Tenei (Wai 262, 2010) at 71.
241 Ko te Rapaetanga Whakakopani mo te take o Te Reo Maori, Tikanga, Wahi Tapu, Taonga (Wai 1040, #3.3.221)

at [654].
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ask that the Tribunal consider the evidence and make findings specifically
in relation to the Wai 1684 claim. Mrs Katene and the Wai 1684 claimants
seek resolution of this issue within this Inquiry, rather than going through

the whole inquiry process anew.

The claimants say that their tikanga in relation to the preparation and
removal of tupapaku from the Kaeo Hospital in the latter half of the
twentieth century was treated with contempt and disrespect by the
hospital staff. Counsel submit that the such treatment amounts to a
breach of the Crown’s obligation under Article 2 to actively protect tikanga
Maori, and breaches the principle of partnership under which the Crown

was to treat Maori fairly, respectfully and in good faith.
The Crown has not stated a position on this issue.

Counsel adopt paragraphs 172 and 173 of the generic closing
submissions on issue 14: Te Reo Maori, Tikanga, Wahi Tapu and
Taonga.?*? These paragraphs outline the Crown’s general duty of active
protection towards taonga, which includes the preservation of tikanga
Maori, and providing Maori with the space to adapt their tikanga to their
modern way of life as they see fit. Counsel submit that the first duty can
be said to arise from the Article 2 protection of taonga. In the Muriwhenua
Fishing Claim Report, the Tribunal said that "the term 'taonga' in Article 2
encompasses all those things which Maori consider important to their
way of life”*® Counsel submit that tikanga, in particular the emotional and
spiritual rituals associated with death, are a very important part of Te Raki
Maori culture and way of life. The second duty is an aspect of the
partnership principle, which requires the Crown to act honourably,
reasonably and in good faith. Counsel submit that this should and does
include providing space and respect for Te Raki Maori to carry out
tikanga in relation to the preparation and moving of tupapaku, given the

emotional and spiritual importance attached to this tradition.

242 Ko te Rapaetanga Whakakopani mo te take o Te Reo Maori, Tikanga, Wahi Tapu, Taonga (Wai 1040, #3.3.221)
at[172] - [173].
243 \Waitangi Tribunal The Muriwhenua Fishing Claim (Wai 22, 1988) at 26.
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Mrs Hill gave evidence of her childhood, and how her family tried to fulfil
the tikanga relating to tupapaku in the face of racist behaviour of hospital

staff at Kaeo Hospital, now Whangaroa Hospital.?**

Mrs Hill describes how the separation of Maori and European patients
was the attitude of the people at the time.?** When a Maori person died at
Kaeo Hospital, they would be placed in the boiler room out the back of
the hospital, and a message would be sent to the whanau to come and
collect their dead.?*® Mrs Hill’s father performed this task for their wider
whanau. This included picking up timber from Totara North Mill to build a

247

casket.”™" Mrs Hill continues:

The provisions the hospital made available to us to wash the
bodies were the cleaning buckets which stunk of floor detergents
and the old rags they used to clean the floors. Knowing this, my
father and mother would take their own provisions with them to
the hospital.?*®

Mrs Hill describes her job as brushing the hair of the tupapaku with
bicarbonate of soda until it shone. Women’s hair she would braid.*** Her
father and mother would press the fluids out of the body, and gather the
fluids in a sheet. Then every orifice would be packed with fern, moss and
wadding to avoid any leakage. The body was then dressed. Karakia were
said throughout.”®®

The body was then taken by ancient tracks to the whanau. Mrs Hill states
that everything used to clean the tupapaku would be buried with the

tupapuku.”* These days there is not the same spiritual protection for

244 Answers to questions from claimant counsel Daniel Watkins, 9 December 2014 (Wai 1040, #N3(c)) at 1.
245 Answers to questions from claimant counsel Daniel Watkins, 9 December 2014 (Wai 1040, #N3(c)) at 2.
246 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [22].
247 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [23].
248 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [24].
249 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [25].
250 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [26].
251 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [25].
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tupapaku who have to be taken by paved roads, as there was provided
by the ngahere, through which the ancient tracks ran and the spiritual

entities that inhabited it.

Hospital staff, matrons and administrators, were not accommodating

towards this tikanga:

There were many times that my father would be pulled out of the
boiler shed by the hospital authorities and demoralised, berated
and scolded. He was supposed to have taken them away and
‘deal with them’ somewhere else. This was a terrible thing

because at that time my father was so tapu.?*?

Not only was this an affront to his mana and tapu but to that of the

disrespected and outcast tupapaku.

Mrs Hill states that she found out later that this treatment was unique to

Maori people.

When a European person passed away there was a facility within

the hospital where they placed them.??

Counsel adopt paragraphs 655 to 659 of the generic closing submissions
on issue 14: Te Reo Maori, Tikanga, Wahi Tapu and Taonga®** relating
to the continuing failure of section 3 of the Coroners Act 2006 to provide

appropriately for tikanga Maori in relation to tupapaku.

Counsel submit that the Crown has breached Article 2 of Te Tiriti by

failing to provide, both historically and in the present day, appropriate
legislation and policy recognising tikanga in relation to tupapaku. The
Crown has done this by forcing Mrs Hill and her whanau to alter their

tikanga in relation to the preparation of tupapaku because of the attitudes

252 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [27].

253 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [29].

254 Ko te Rapaetanga Whakakopani mo te take o Te Reo Maori, Tikanga, Wahi Tapu, Taonga (Wai 1040, #3.3.221)
at [655] - [659].
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of Kaeo hospital staff, and failing to provide for appropriate legislation and
policies recognising tikanga tupapaku both historically and in the present
day. Counsel submit that the Crown has also breached the principle of
partnership. Mrs Hill and her whanau were treated with contempt and
disrespect while trying to fulfil their tikanga at an already deeply
distressing time. Counsel submit that this does not meet the Te Tiriti
standard of being treated honourably, reasonably or fairly by the Crown

and its agents.

Wahi Tapu

190.

191.

192.

Counsel adopt paragraphs 724(a) to (f) of the generic closing
submissions on Issue 14: Te Reo Maori, Tikanga, Wahi Tapu and
Taonga®*® which outlines the general position of the claimants in relation
to wahi tapu. This position is that the significance of wabhi tapu to Te Raki
Maori requires the Crown to actively protect wahi tapu in accordance with
Article 2 of Te Tiriti. The Crown has breached this duty by failing to enact
appropriate legislation and policies which involve Te Raki Maori in the
protection of their wahi tapu and prevent damage and desecration to wabhi

tapu.

Counsel further adopt paragraph 13.1 of the generic closing submissions
on Issue 10: ownership and management of environmental, water and
other non-land resources which lays out the claimants’ position on the
Crown’s land management policies in relation to wahi tapu.”*® The
claimants say that Crown legislation, policies and practices allowed wahi
tapu to be damaged or destroyed, and that the Crown’s more recent

attempts to protect wahi tapu have been inadequate.

The Crown accepts it has a duty of active protection under Te Tiriti
toward wabhi tapu. However it goes on to caveat its duty in that it is not

“obliged absolutely to protect every wahi tapu” and that it is limited in its

255 Ko te Rapaetanga Whakakopani mo te take o Te Reo Maori, Tikanga, Wahi Tapu, Taonga (Wai 1040, #3.3.221)
at[724(a)-(f)].

2% Generic Claimant Closing Submissions regarding Ownership and Management of Environmental, Water and
Other Non-Land Resources (Wai 1040, #3.3.227) at [13.1].
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ability to protect wahi tapu by practicalities such as wahi tapu being on

private land or at unknown locations.?’

193. Counsel adopt the general discussion from paragraphs 738 to 772 of the
generic closing submissions on Issue 14: Te Reo Maori, Tikanga, Wahi
Tapu and Taonga®®? which outlines the various and often complex
legislation which governs the management or protection of wahi tapu.
Counsel agree with the conclusion that this patchwork regime has failed
to provide adequate protection to wahi tapu. Counsel adopt in particular
the discussion at paragraphs 13.2 to 13.16 of the generic closing
submissions on Issue 10: ownership and management of environmental,
water and other non-land resources which generally discusses the
damage inflicted on wahi tapu in the Te Raki region under the watch of
the Crown.”®

194. Mrs Deborah Hill adds to this korero with two examples of wahi tapu in
her rohe that have been damaged. The first is the back face of the sacred

maunga Taratara.?®

At the end of Waihapa Road on the back face of Taratara, our
sacred maunga is a burial ground. Boulders have been moved. |
spoke to the present day farmer about four years ago, we ended
up in a row. | had asked him to have a little more sensitivity to our
tupuna. Standing on the side of the road and having your mana

tapu belittled and degraded is a takahi on our kaitiakitanga.

195. The second example is of a road being cut through an urupa.?*

257 Crown Statement of Position and Concessions dated 6 July 2012 (Wai 1040, #1.3.2) at [721] - [722].

258 Ko te Rapaetanga Whakakopani mo te take o Te Reo Maori, Tikanga, Wahi Tapu, Taonga (Wai 1040, #3.3.221)
at[738] - [772].

259 Generic Claimant Closing Submissions regarding Ownership and Management of Environmental, Water and
Other Non-Land Resources (Wai 1040, #3.3.227) at [13.2] - [13.16].

260 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [111].

261 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [112].
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There is another burial site at Pahuhu. The main State Highway
10 being cut through here has caused landslips. A lot of the
markers have falled down through the ngahere to the road, and
therefore quite obviously the koiwi buried there have been
disturbed.

Counsel adopt paragraphs 13.17 and 13.18 of the generic closing
submissions on Issue 10: ownership and management of environmental,
water and other non-land resources which conclude that the Crown’s
land management legislation, policies and practices did not and do not
give sufficient weight to the sacredness of wahi tapu.?®? Counsel submit
that the frequency of damage and desecration to Te Raki Maori wahi tapu
is evidence of the inadequacy of both the historic and current regimes,
and that this shows the Crown has breached its Article 2 obligation to

actively protect the claimants wahi tapu as being some of their taonga.

Settlement policy

197.

198.

199.

A contemporary grievance for the claimants is how the Crown’s Treaty

settlement policy has created new breaches of Te Tiriti.

Counsel note that the Crown’s Treaty settlement policy was not an issue
for inquiry in the Tribunal Statement of Issues. However the allegations of
the claimants in relation to the Crown’s Treaty settlement policy are
clearly laid out in Mrs Katene’s supplementary brief of evidence.?®® The
Crown chose not to respond to this evidence. Counsel respectfully ask
that the Tribunal consider this issue along with the other grievances of

the claimants highlighted in these closing submissions.

The claimants say that the Crown’s settlement policy is a blunt instrument
of justice in that it sweeps claims into a basket to be settled without

properly consulting with all of the claimant groups behind the claims. In

262 Generic Claimant Closing Submissions regarding Ownership and Management of Environmental, Water and
Other Non-Land Resources (Wai 1040, #3.3.227) at [13.17] - [13.18].
263 Supplementary Brief of Evidence of Louie Katene, dated 13 October 2016 (Wai 1040, #AAS5) at [38] - [49].
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this respect it is creating further injustices by intruding on the tino

rangatiratanga of these unconsulted claimants.

Mrs Katene cites the example of the Ngati Kahu ki Whangaroa
settlement, and how the original area of interest which included Stony
Creek as part of the claimants’ rohe, was extended through the process
to include Taratara, lwitau and part of Waihapa. Mrs Katene says these
lands should not have been included in the Ngati Kahu ki Whangaroa
settlement.?®*

In addition to this boundary creep, Mrs Katene says she was not

consulted about the Ngati Kahu ki Whangaroa settlement.

When the NKKW settlement was being negotiated and the Deed
of Settlement was being signed, | was neither informed nor
consulted about what was going on, even though | had been part
of filing this claim in 2008 and had given my first Brief of Evidence
to this Tribunal in front of Crown representatives in August
2014.7%°

Mrs Katene’s Wai number was included in the Ngati Kahu ki Whangaroa
settlement deed without her knowledge. She had to follow up with the
Office of Treaty Settlements to get an acknowledgement that the
settlement only covered the very small part of her claim that relates to

Ngati Kahu ki Whangaroa.?®® Mrs Katene states:

| think that the Crown should be more careful in who it includes in
a settlement such as that, and what processes it uses to put them
into it. The Crown officials and politicians don’t have a personal
Stake in it and it's only a job for them, but it can tear apart the

Maori who are being involved in it.2%’

264 Supplementary Brief of Evidence of Louie Katene, dated 13 October 2016 (Wai 1040, #AAS5) at [42].

(

25 Supplementary Brief of Evidence of Louie Katene, dated 13 October 2016 (Wai 1040, #AA5

266 Supplementary Brief of Evidence of Louie Katene, dated 13 October 2016 (Wai 1040, #AA5
(

at [45].

)
)
) at [48].
)

267 Supplementary Brief of Evidence of Louie Katene, dated 13 October 2016 (Wai 1040, #AAS5) at [49].
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203. Counsel submit that the Crown’s settlement policy, which allows and
endorses the extension of boundaries and inclusion of Wai numbers
without seeking the agreement of all Maori concerned, is a breach of its
obligation under Te Tiriti to preserve and respect the tino rangatiratanga
of the claimants, and, Counsel would further submit, of the basic tenets of

natural justice.

Prejudice
Land loss

204. The claimants have suffered significant land loss, often in ways
unbeknownst to them. In particular, they have given evidence of the way
the Native Land Court operated to disinherit their tupuna of their rights to
land, and how it detrimentally affected tikanga in relation to land, and
inter- and intra-hapu relationships. They cite the loss of Maunga Tautara
as a key example of this land loss. They also point to the public works
system as the mechanism by which the Crown took land for roading and
for a native school. Finally, the rating of Maori land was another way in
which the tupuna of the claimants, and the claimants themselves, have

lost land to the Crown.

205. The prejudice entailed in loss of land was not just of the land itself, and
the economic, cultural and spiritual associations with the land, it also
meant a loss of access to all the resources on the land and the ability to
cross the land to get to other places. Mrs Hill notes in particular the loss
of access to ngahere around Mangapa,®®® as well as the loss of the ability
to walk the Mangapa Track and the Taupo/Akatere Track. She describes
how these are not merely DOC-created public walking tracks but the way
in which for centuries the claimants’ tupuna got around and accessed
places within their rohe as well as connecting with their tupuna. She

states:

Our tracks have become only a verbal story to my children and

mokopuna. They have lost their right to live, sleep, walk, breathe,

268 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [81].
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mahi mirimiri and be nourished amongst the spirit of their tupuna
embodied in the ngahere on the whenua. You can’t replace our
tracks or our whenua by going to a botanical garden or to another
area of bush. You need to go to our places — that is where our

whenua is.?®°

206. Perhaps the most devastating effect in terms of land loss was what it did
to Maori culture. Mrs Hill says the mindset of Maori culture is now more

about the individual rather than the community.

| think another reason why they feel there is no longer anything at
home stems from the Crown-imposed system that divided our
whenua up with fenced, surveyed, legal boundaries. The whenua
stopped being the group’s and became the individual’s. It was not
ours, but theirs. If it wasn’t your group’s, why would you think you
had any connection any longer? That piece of paper has killed

the whanaungatanga.?™

Environment

207. The prejudice suffered by the claimants in relation to their natural
environment due to the Crown’s legislation, policies and practices is
clearly outlined above. Deforestation in Whangaroa, encouraged by the
Crown, has resulted in a loss of birdlife and access to materials for
cooking and healing purposes. It has also contributed to the siltation of
Whangaroa waterways, which has led to an increase in flooding. Siltation
and pollution from farming has also resulted in a drop in the quality and
number of kai the claimants can access at their traditional fishing areas.
Finally, the Crown’s introduction of and/or failure to manage exotic
species, such as rats, has upset the balance of the Northland
environment which the tupuna of the claimants had kept in check for so

many years before the arrival of the Crown.

269 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [14].
270 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [117].
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Socio-economic issues

208.

209.

210.

211.

All of the claimants have spoken of either their own need, or the need of
their tupuna, to leave the rohe in search of employment to sustain
themselves and their whanau in the Pakeha economy.?”* Counsel adopt
paragraph 127 of the generic closing submissions on Issue 31: Socio-
economic Issues — Employment which describes the general prejudice Te
Raki Maori suffered because of this lack of employment.?”?

Mrs Baker has also noted the lack of employment opportunities for young
people in the Whangaroa area currently, and how this continues to be a

reason for young people leaving the rohe:

For the young people now there are no jobs for them back here.
And there are very few work schemes or training opportunities.
What schemes there are have so many restrictions and
requirements that they almost need a degree to be able to apply
for the training scheme. As well the schemes are mostly out of

Whangaroa so they need a car to travel to get the scheme bus.?"

The Crown’s policies in relation to urbanisation from the 1960s onwards
had a hugely negative impact on the claimants. The combination of lack
of employment and poor housing in Whangaroa drove many of the
claimants to urban centres in search of a better standard of living. What
they found instead was the low-paid, low-skilled and unsatisfying work,

and housing that was hardly better than what they had left behind.

Mrs Katene says that more people are coming home due to the high cost
of living in Auckland. However there is a lack of housing and
employment, keeping the claimants trapped in their historically poor

situation:

211 Brief of Evidence of Ihapera May Baker, dated 3 September 2014 (Wai 1040, #N9) at [1.15]; Brief of Evidence of
Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [1.15]; and .Supplementary Brief of Evidence of
Louie Katene, dated 13 October 2016 (Wai 1040, #AA5) at [19].

212 Generic Closing Submissions of Counsel on Issue 13: Employment (Wai 1040, #3.3.218) at [127].

273 Brief of Evidence of Ihapera May Baker, dated 3 September 2014 (Wai 1040, #N9) at [1.41].
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They are trapped by not having decent jobs to pay for homes, yet
they are not able or assisted to make use of our whenua, which
then stays unused and getting in a worse state. Without housing,
our people can’t form or maintain communities either, while it also
makes the health problems worse.?”*

212. Mrs Katene talks about the axing of funding for the Whangaroa Rununga
to provide social services and how this has left many social issues to
fester, as well as bringing down the morale of the Whangaroa community.
Some examples are the shifting of their truancy programme to
Whangaroa College which made truancy interventions less effective,?’
and the loss of their marae nurse halting any progress made in the
promotion of healthy lifestyles amongst the community.?’® Mrs Katene
has identified many unmet needs in the Whangaroa community because

of the loss of funding for Whangaroa-based social services.?”’

Culture

213. Counsel adopt paragraphs 147 to 154 of the generic closing submissions
on Issue 14: Te Reo Maori, Wahi Tapu, Taonga and Tikanga that
describe the collective prejudice felt by Te Raki Maori in relation to the
oppression and loss of their reo.>’® What comes through clearly in the
evidence of the claimants is the emotional pain felt by those who do not
speak Te Reo Maori, or are one of only a handful of speakers in their
community. The loss is not just confined to the language, but the tikanga,
matauranga, and mana that goes with it. Mrs Hill says that the imposition
of the English language, and in particular English names, contributed to a

loss of cultural identity.

274 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [9.3].
275 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [7.5].
276 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [7.12].
27 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [7.15].
278 Ko te Rapaetanga Whakakopani mo te take o Te Reo Maori, Tikanga, Wahi Tapu, Taonga (Wai 1040,

#3.3.221) at [147] - [154].
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Today, as a result, a lot of our whanau do not know their
whakapapa, their cultural connection, their reo, all key aspects of
their very identity.?"

214. The Crown’s denial of the claimants’ right to perform tikanga tupapaku in
a respectful atmosphere has had a huge impact on the claimants, as
described by Mrs Hill. It has served to suppress the claimant’s tikanga in
relation to tupapaku, and implanted the message that the claimants’
practices were somehow abnormal or unworthy of respect. Counsel
adopt paragraphs 682 to 684 of the generic closing submissions on Issue
14: Te Reo Maori, Wahi Tapu, Taonga and Tikanga that describe the
prejudice this disrespect has caused to Te Raki Maori generally.?*

215.  Mrs Hill has described the frustration at being unable to access wahi
tapu, and the emotional pain at having others belittle the importance of,
or desecrate, wahi tapu.?®* Counsel adopt paragraphs 806 and 807 of the
generic closing submissions on Issue 14: Te Reo Maori, Wahi Tapu,
Taonga and Tikanga that describe the prejudice Te Raki Maori generally
have suffered because of the Crown’s failure to preserve and protect their

wahi tapu.?®?

Findings

216. Counsel ask the Tribunal to make the following findings in respect of the
Wai 1684 claim.

Land loss

217. The claimants adopt and endorse all the findings sought in the level 1

generic closing submissions on Issue 5: the Native Land Court 1865-

279 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [6].

280 Ko te Rapaetanga Whakakopani mo te take o Te Reo Maori, Tikanga, Wahi Tapu, Taonga (Wai 1040, #3.3.221)
at [682] - [684].

281 Brief of Evidence of Deborah Annie Hill, dated 25 August 2014 (Wai 1040, #N3) at [109] - [111].

282 Ko te Rapaetanga Whakakopani mo te take o Te Reo Maori, Tikanga, Wahi Tapu, Taonga (Wai 1040, #3.3.221)
at [682] - [684].
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1900.%% They ask the Tribunal to find that, in relation to the Wai 1684
claim, the Crown breached its Te Tiriti duties by:

a) failing to accommodate the claimants’ tikanga in relation to land

b)

c)

into the Native Land Court process or its governing legislation;

creating inter- and intra-hapu conflict through the Native Land

Court process; and

disinheriting the claimants’ tupuna of their rights to land.

218. In particular, the claimants ask the Tribunal to find that the Crown’s failure

to protect their rights to use and enjoy their sacred Maunga Taratara was

a breach of the Article 2 guarantee and the active protection principle

under Te Tiriti.

219. Counsel adopt the findings sought at paragraph 450 of the generic

closing submissions on Issue 8: Public Works Takings.?®* In addition, the

claimants as the Tribunal to find that:

a)

b)

Environment

The taking of Waihapa 2B4 for the Webber-Waihapa Road and
the taking of Waihapa 1A4 for the Otangaroa Road by the Crown
without consent or compensation was a breach of Article 2 of Te
Tiriti.

The Crown’s requirement that the claimants provide the land and
resources for the establishment of Otangaroa School in order to
have their children receive a state education was a breach of the

equal rights and privileges guarantee under Article 3 of Te Tiriti.

220. The claimants ask that the Tribunal find that the Crown had a duty under

the active protection principle of Te Tiriti to maintain or protect the health

283 Generic Closing Submissions Issue Five: The Native Land Court 1865-1990, Level One (Wai 1040, #3.3.225).
284 Generic Closing Submissions on Issue 8: Public Works Takings Level 2 - Response to Tribunal Statement of
Issues (Wai 1040, #3.3.211) at [450].
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of natural resources to a standard where Te Raki Maori can still safely
and reliably use these resources in accordance with their customary
rights. The Crown breached this duty by assuming control and

management of the Northland environment and:

a) encouraging the deforestation of Whangaroa resulting in a loss of
traditional materials used for cooking and healing, a loss of native
forest and birdlife, and the erosion and siltation of many
Northland waterways;

b) permitting the siltation and pollution of Northland waterways to a
point where the availability and quality of traditional kai has been
severely depleted, particularly around Waihapa and Matokoi
Bays, and waterways criss-crossing the Mangamuka/Otangaroa

area,

c) allowing siltation and significant changes in the Whangaroa
landscape that have contributed to the frequency and severity of

flooding, leaving mahinga kai and wahi tapu under water; and

d) introducing exotic species which have resulted in the reduction or

extinction of native species.

Socio-economic Issues

221. Counsel adopt the findings and recommendations asked for in the
generic closing submissions on Issue 13: Socio-economic Issues:
Employment at paragraph 128.%%° In addition, the claimants ask the
Tribunal to find that the claimants’ experiences of being forced to leave
their rohe to find work are an example of the Crown’s breaches in respect
of its Article 3 duty to enable Te Raki Maori to share equitably in

employment and economic opportunities.

285 Generic Closing Submissions of Counsel on Issue 13: Employment (Wai 1040, #3.3.218) at [128].
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The claimants ask the Tribunal to find that the Crown had the following

duties under Te Tiriti.

a) Under Article 3, the Crown had a duty to ensure that Te Raki
Maori enjoyed the same rights and privileges of British citizens,
including a parity of social outcomes in terms of employment and

housing.

b) Under the principle of active protection, the Crown had a duty to
monitor the cumulative effects of its social policies on Te Raki
Maori to ensure that at the very least, they were not contributing

to already emerging disparities between Maori and non-Maori.

The Crown breached these duties through its policies of urbanisation
which had a negative impact on those Te Raki Maori who left to live in
urban centres, and those who stayed behind or returned later in life to
their rohe. They suffered with unemployment, low income, poor housing
and a myriad of other social problems. Importantly, many lost their

traditional cultural connections to their whenua and their whakapapa.

The claimants ask the Tribunal to find that Mrs Katene’s father leaving
Waihapa in 1945 and Mrs Baker’s account of the desertion of the
Waitaruke settlement are typical examples of how the Crown’s

urbanisation policies negatively affected Te Raki Maori communities.

In relation to the provision of social services, the claimants ask the
Tribunal to find that:

a) The Crown has usurped the tino rangatiratanga of the hapu of
Whangaroa, guaranteed to them under Te Tiriti, by assuming
control of, and determining what social services, they can and
cannot provide, and by whom and how these services delivered

were to be delivered by determining the conditions of funding.

b) The principle of partnership under Te Tiriti requires the Crown to
act fairly, reasonably and in good faith towards the claimants. In

relation to the provision of social services, this requires the Crown
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to allow Whangaroa Maori, including the claimants, a leading role
in the creation and delivery of social services which are meant for
Whangaroa Maori.

The withdrawal of funding from Te Runanga o Whangaroa, by the
Crown, under various contracts with its agencies, coupled with
the failure to work with Te Runanga o Whangaroa to increase
their capacity for providing effective social services, is a breach of
the partnership principle.

Similarly, the Crown’s control of content and practice within
Whangaroa kohanga reo, particularly where specific orders of the
Crown contradicted tikanga, was a breach of the principle of
partnership.

Counsel adopt the findings sought in paragraphs 155 to 159 of the

generic closing submissions on Issue 14: Te Reo Maori, Tikanga, Wahi

Tapu, and Taonga.?®® In addition the claimants ask the Tribunal to find

that their specific experiences of:

a)

b)

the fear, shame and punishment inflicted on them for speaking Te

Reo in state schools, and

the encouragement by the Crown of social norms which made
English a more desirable language to learn at the expense of Te
Reo;

were breaches of the Crown’s Article 2 duty to actively protect the taonga

of Te Reo.

In relation to tikanga, the claimants ask the Tribunal to find that:

286 Ko te Rapaetanga Whakakopani mo te take o Te Reo Maori, Tikanga, Wahi Tapu, Taonga (Wai 1040, #3.3.221)
at [155] - [159].
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the Crown had a duty under Article 2 of Te Tiriti and the principle
of partnership to both protect and respect important aspects of
tikanga Maori such as the rituals associated with the preparation

of tupapaku; and

the Crown breached this duty generally through the failure to
provide appropriate legislation and policies recognising tikanga
tupapaku, both historically and through to the present day, and
specifically through staff at Kaeo hospital treating the claimants
with contempt and disrespect as they tried to carry out their

tikanga tupapaku.

228. Inrelation to wahi tapu, the claimants ask the Tribunal to find that:

a)

b)

C)

the Crown had and has a duty under Article 2 of Te Tiriti to
actively protect taonga such as wahi tapu;

the Crown’s various land management regimes have allowed

wahi tapu to be damaged or destroyed in breach of this duty; and

the claimants’ examples of wahi tapu on the back face of Maunga
Taratara and at their burial site in Pahuhu are examples of wahi
tapu being damaged and desecrated under the Crown’s land

management regime.

229. The claimants ask the Tribunal to find that the Crown has breached its Te

Tiriti obligation to preserve and respect their tino rangatiratanga by

creating a settlement process which allowed and endorsed the extension

of settlement boundaries and the inclusion of the Wai 1684 Wai number

without seeking the agreement of the claimants.

Redress

230. The claimants brought their claim to the Tribunal:
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...to help put things rights for our whanau and whanaunga and to
provide the basis on which the Crown will recognise what we

have lost and the difficulties we have faced...?®’

231. The claimants have focused their evidence on the impact that Crown acts
and omissions have had on life in Whangaroa. The redress they seek is
similarly focused — they wish to see the revival and improvement of the

standard of living for their community in Whangaroa.

232. First and foremost, the claimants request an apology from the Tribunal for

the many breaches of Te Tiriti described in these closing submissions.

233. The claimants ask the Tribunal to recommend that the Crown improve its
engagement with the Whangaroa community on the provision of social

services:

| wish we could focus on our issues and getting agencies to
connect with us and our needs, changing how the agencies

receive and hear what we are saying to them.?*®

234. In particular, Mrs Katene has cited the example of Child, Youth and

Family as an agency that could better listen to its community:

| don’t think that when we put in our reports or requests that
organisations such as the DHB or Child, Youth and Family are
really listening or hearing and so the relationship really isn’t
working. They may have their policies and procedures, but if
these don’t work they should be prepared to be more open and

more flexible.?®

235. The claimants also ask the Tribunal to recommend that the Crown
adequately resource and support Te Runanga o Whaingaroa to provide

social services to the Whangaroa community.

287 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [11.1].
288 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [11.4].
289 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [10.9].
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| wish we could receive adequate resources for the Runanga to
meet the needs of our people. Three workers is not even close to

being enough.**

The claimants wish to see the return of some successful initiatives, such
as the reinstatement of their marae-based nurse and clinical supervisor**
and the position of soil-tester to consult with land owners about potential

uses of their land.?*? Mrs Katene says:

It’s really about our land and making it more resourceful to us.
Turning it in to some kind of income base for us...I believe that
she’d be able to tell us exactly what we could and what our land
would be good at growing. And | think it's an opportunity for all
throughout Whangaroa to be able to have it.

The claimants ask the Tribunal to recommend that the Crown work with
the community of Whangaroa to revitalise its economy and bring back a

sense of prosperity to the region. Mrs Baker has said that:

My ambition is to see the same lights in Mangawhero as | did

growing up for my mokopuna and future generations.**

The claimants would like the Tribunal to recommend that the Crown
apologise specifically for the way their whanau were treated at public
hospitals when trying to carry out their tikanga in relation to death. They
also want the Crown to ensure that its practices towards Maori who are
retrieving the body of a loved one from a hospital are consistent with Te
Tiriti.

The claimants would also like the Tribunal to recommend that in future Te

Tiriti settlements, the Crown adjust its settlement policy to ensure that all

290 Brief of Evidence of Louie June Elizabeth Katene, dated 26 August 2014 (Wai 1040, #N2) at [11.5].
291 Transcript from Hearing Week 10 (22 to 26 September 2014) (Wai 1040, #4.1.15) at 456 and 463.
292 Transcript from Hearing Week 10 (22 to 26 September 2014) (Wai 1040, #4.1.15) at 459.

293 Brief of Evidence of Ihapera May Baker, dated 3 September 2014 (Wai 1040, #N9) at [1.13] - [1.6].
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claimants in this inquiry are individually consulted about their Wai

numbers being included in any proposed settlement.

240. The claimants welcome any other relief which the Tribunal sees fit to

grant.

D .l\) U Aalorsonn

\

Dr B D Gilling / A H Paterson
Counsel for the Wai(1684 g&imants
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