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| am objecting to the amalgamation of my land, in with, the Te Horo Scheme.

Grounds of objection are as follows:

My house is on the lands, valued at £800.

2. My ancestors and my children are buried on the land, the urupa is
fenced off, but it has not yet been gazetted as a burial ground.

3. | also understand that with my block included in this scheme it is likely
to suffer financially on the debt created by the lands which are to be

improved.

Considering the above grounds, | would appreciate my share being

partitioned out or left out of the scheme.’

Moetahi Te Rehu Hoterene.

! Wai 1040, #M20, Statement of Evidence of the Descendants of Moetahi Te Rehu Hoterene
(Wai 149) [21 July 2014], at [65].



MAY IT PLEASE THE TRIBUNAL.:

1.0

1.1

1.2

1.3

2.0
2.1

2.2

INTRODUCTION

These closing submissions are filed on behalf of Wai 149, a claim
originally filed by Te Rau Moetahi Hoterene on behalf of the whanau
and descendants of Moetahi Te Rehu Hoterene (“Moetahi”) in relation

to the Te Horo Development Scheme (“Te Horo Scheme”).

The whanau are of Te Orewai, Ngati Hine descent. Their statement of
evidence is filed on the record of inquiry at #M20. A chronology of key

events is attached and marked as Appendix “A”.

The crux of this claim is that the whanau objected to the amalgamation
of their land and the establishment of a development scheme. Despite
strong and consistent opposition, the Crown did it anyway. The Crown
completely disregarded the rangatiratanga of the whanau and they

have been suffering the consequences since.

MOETAHI AND HIS SIBLINGS

The Hoterene siblings Ngarongoa, Moetahi and Ataiti each have
claims before this Tribunal.? The siblings were raised at Pipiwai and
they inherited lands from Ganny Heeni who was a large land owner at
Pipiwai.> All three opposed the amalgamation of their lands from the

time it was first discussed and throughout their lives.*

According to Maori Land Court minutes from the 1965 amalgamation
hearing and from Te Puni Kokiri files, objections to the Te Horo

Scheme came primarily from the Te Rehu Hoterene whanau.®

2 Ngaron

goa Te Rehu Hoterene’s claim is Wai 1040, #M23, Brief of Evidence Pierre Lyndon (Wai

1520) [28 July 2014]. Moetahi’s claim is Wai 1040, #M20, above n 1. Ataiti Te Rehu (Hoterene)
Armstrong’s claim is Wai 1040, #M18 Statement of Evidence for Ataiti Te Rehu (Hoterene)
Armstrong and Descendants (Wai 1527) [22 July 2014].

3 At [14].

* Wai 1040, #M20, above n 1, at [13].
® Wai 1040, #E3 Anita Miles, Te Horo Development Scheme [1993], at 24.



2.3

3.0
3.1

Moetahi, the only brother of the siblings was steadfast in his opposition

to the Te Horo Scheme until his passing.6 He never accepted loss of

control over his family's land. Consequently, development did not

proceed on his land until after his death in 1976.”

THE EVIDENCE

The whanau tell the story of their experiences during the Te Horo

Scheme and their fraught engagement with the Crown. They make

the following key statements:

(a)

Moetahi vehemently opposed amalgamation and the

development scheme.?

The whanau could not reconcile or accept the Crown’s policy of
amalgamation because shares meant nothing if you did not live,

work and care for the land. ®

Whanau were told that there would be no interference with their
homes on the amalgamated lands.” However, Maori Affairs

demolished many houses in Pipiwai, including Moetahi’s."

Moetahi refused to move off his land because he knew he
would not get it back."”” His whanau lived in a cowshed for a
few years until Maori Affairs coerced them to move to

Whangarei."

® Wai 1040, #M20, above n 1, at [13], [52] - [55], [65], [71] and [73]; Wai 1040, #A10, H Bassett
and R Kay, Tai Tokerau Maori Land Development Schemes 1930-1990 (Whangaroa, Hokianga,
Bay of Islands, Whangarei and Mahurangi Inquiry Districts) [August 2006], at 510; Wai 1040,
#E3, above n 5, at 20, 25; and Wai 1040, #M4 Technical Brief of Evidence of Justine Jenkins
Concerning Te Horo Land Development Scheme for Wai 1518, 1520, 1533, 2153, 2182 and 2240
[14 July 2014], at [14].

7 Wai 1040, #E3, above n 5, at 26.

& Wai 1040, #M20, above n 1, at [13], [14], [52] - [55], [65], [71] and [73].

° At [43].
% At [71] and [76].

! At [14], [81] and [83].
2 At [73].
3 At [72], [73] (on pages 35 — 36); and [86].



The owners were told that the scheme would operate for five
years before the owners’ nominees could settle on the block.™
However, resettlement was inaccessible because the owners

could not afford to pay for the development scheme debt."

A complaint was made to the Ombudsman in 1978 in relation
to the maladministration by the Department of Maori Affairs.'
However, the investigator decided not to conduct a full
independent review because the issues had already been the
subject of a Court order or were more than 10 years old.”” The
whanau were advised to write more letters to the department

as a remedy."®
Moetahi’s land remained undeveloped until his death in 1976."

The whanau wanted the lands returned directly to the original
owners, however the land was vested in the Te Orewai Te Horo
Trust (“Te Horo Trust”) in 1986.%° The Trust poorly managed
the land?' and the whanau say Maori Affairs should have done

more to assess the skill and experience of each trustee.?

Maori Land Court processes have been cumbersome, lengthy,
ineffective and caused or facilitated much of the alienation.?
The whanau have been in the Court dealing with partition,

occupation orders and disputes for almost 50 years.24

% Wai 1040, #M20, above n 1, at [76].

> At [91].
18 At [96].
7 At [98].
8 At [99].
% At [86].
2% At [102].

! At [103] and [111].

2 At [107).
2 At [113].
2 At [114].



4.0

4.1

5.0

5.1

5.2

CROWN BREACH

The evidence shows that the Crown has acted inconsistently with Te

Tiriti, including:

(a)

Use of kawanatanga to abrogate the rangatiratanga of the
whanau, particularly in relation to the amalgamation of their
land, the establishment and administration of the scheme, and

returning the land to the Te Horo Trust;

Disregard for obligations in relation to the principle of
partnership, including good faith and full, free and informed
consent, particularly when the whanau strongly opposed the

scheme;

Lack of reciprocity in terms of mutual advantage and benefits
as highlighted by the Director of Maori Affairs who said “the
Crown has been the only winner... The Maori owners have had

nothing”;?* and

A failure to provide options and the inability of whanau to
exercise their right of autonomy, including decisions around the

control and utilisation of their land.

SUBMISSIONS

The Crown has not accepted responsibility nor been held accountable

for the significant prejudice it created when it amalgamated Moetahi’'s

land and established the Te Horo Scheme.

The whanau are expected to be grateful that the Crown tried, and even

though it failed, happy that they still own interests in the block. They

are to overlook the fact that the Crown had established 25 other

schemes in the district prior to the Te Horo Scheme, a majority of which

were unsuccessful, indicating that development schemes did not work.

2 Wai 1040, #A10, H Bassett and R Kay, Tai Tokerau Maori Land Development Schemes 1930-
1990 (Whangaroa, Hokianga, Bay of Islands, Whangarei and Mahurangi Inquiry Districts)
[August 2006], at 235-236.



5.3

5.4

5.5

5.6

5.7

5.8

The whanau do not accept this. The reality is that they have been left
with shares that amount to very little when previously they owned large
blocks outright. They have been hamstrung since the land was
handed back to the Trust, unable to access and occupy the land for a
variety of reasons including discrepancies with the Trust. They say
that the Crown’s good intention is not enough. More should, and could,

have been done.

In light of the jurisprudence outlined in Appendix “E”, Counsel submits

that the Crown has breach Te Tiriti where:

(a) It used its authority under kawanatanga to abrogate the

rangatiratanga of Maori; and

(b) It has departed from the principles of Te Tiriti causing Maori

significant prejudice.

In their statement of evidence the whanau talk extensively about their
whenua and how it provided everything they needed — papakainga,

food, fun and income.

It is evident in the way Moetahi is described that he was a man of the
land. He was a farmer with all the tools, a billiard saloon and a second-
hand shop owner, a businessman, a horseman, a gun smith.”® He was

“one of the richest men in the valley”.?

It is important to acknowledge his connection to the land because it
goes a long way to understanding the extent of prejudice he and his

whanau have suffered since 1965.

Counsel submits that there are three key areas where the Crown has
breached Te Tiriti:

(a) Moetahi’s opposition;

(b) Concerns raised; and

2% \Wai 1040, #M20, above n 1, at [40] and [41].
%7 At [40].



5.9

(c) Accountability.

Counsel submits that the first was the most severe and the other two
compound the severity of prejudice suffered by the whanau. Taken
together it shows the Crown’s disregard and disrespect for its duties

and the partnership owed under Te Tiriti.

Opposition

5.10

5.11

5.12

5.13

5.14

Following claims of rural struggle, delinquency and a typhoid
outbreak,®® which the whanau contest was not as bad as the
newspapers and Maori Affairs made out, the Crown amalgamated 62
land blocks to form Te Horo and then established a development

scheme. Moetahi owned three of the blocks that were included.

From the proposal of development in the early 1960s until the day he
died, Moetahi vehemently opposed the inclusion of his interests. At
the amalgamation hearing on 17 December 1965, the Court was of the

view that:?°

His [Moetahi’s] objection is one which cannot be maintained. The Court
has no doubt whatsoever that the lands following, held as they are under
separate title, could be more conveniently and economically worked or

dealt with if held in common ownership under one title.

This paternalistic perspective laid the foundation for 10 years of
dismissal from the Crown, to both Moetahi’s objection to the scheme

and his requests to have his land partitioned out.

The fact that the Crown proceeded in spite of Moetahi’s objection and

attempts to exercise rangatiratanga, was a breach of Te Tiriti.
The He Maunga Rongo Tribunal said:*

Maori development schemes were an important and practical Crown

initiative to assist Maori to overcome barriers to the use of their land for

2% Wai 1040, #A10, above n 6, at 507 — 509.

?° Wai 1040, #M20, above n 1, at [69].

*® Waitangi Tribunal, He Maunga Rongo: Report on the Central North Island Claims
[Wai 1200, 2008], at 1001, 1011, 1015, 1041.



farming, including title and governance difficulties, problems in obtaining

lending assistance, and a lack of skills and expertise.

5.15 Counsel submits that this perspective cannot be adopted by this
Tribunal, particularly in relation to the Te Horo Scheme and the Wai
149 claim.

5.16 In the first instance, development schemes would not have been an
important and practical initiative if the Crown had not alienated
approximately 83%' of Maori land by the time they were introduced
by Ngata in 1928. Crown alienation to this extent was a significant
exercise of kawanatanga over tino rangatiratanga and, given the level

of opposition to it, a breach of Te Tiriti.

5.17 The Te Horo Scheme was the last to be established in 1966. As
previously mentioned, a number of other development schemes
throughout the district had been implemented and were in various
stages of decline. Given the context, it cannot be said that the Te Horo
Scheme was an important and practical Crown initiative to assist
Maori, particularly when it was clear that this form of development was

not working.

5.18 Further, the whanau have provided evidence that clearly shows they
were not having any problems with title and governance. In fact,
Moetahi and his siblings had sorted out their land holdings in relation
to Kaikou X and were attempting to confirm them in the Maori Land
Court. Before they were able to get a Court order, Maori Affairs

intervened and took the land for the development scheme.*

5.19 Inregards to skill and expertise, and as eluded to above, Moetahi had
a life time of skill and experience, having lived off and toiled on the land

for a majority of his life.

' This percentage is based on Maori holdings being approximately 2.1 million acres of land
within Te Raki in 1840 (Wai 1040, #1.3.2(e). By 1928, total Maori land holdings in Te Raki had
fallen to 365,454 acres (Wai 1040, #A3, above n 6, at 534). The exact figure cannot be
determined from the existing data because the 1840 figure is based on five sub-districts within
Te Raki whereas the 1928 data records land holdings within five Te Raki counties, therefore
there is some variation in the data.

*2 Wai 1040, #M20, above n 1, at [57] — [64].



5.20

If the Crown was mindful of its obligations and duties under the 1840
agreement, it would have respected Moetahi’'s desire to keep his land

out of the scheme.

Concerns raised

5.21

5.22

5.23

5.24

5.25

Following the amalgamation and establishment of the Te Horo
Scheme, Moetahi continued to voice his concerns and show
apprehension over what was happening. Maori Affairs noted the

following:*

The activity of the Department is severely upsetting Mohi Shortland and
he said he has been in tears in the morning about what appears to him

to be the interference with their family lands.

The evidence shows that Maori Affairs “assured him first that there
would be no interference with his home and secondly no interference

with burial grounds.”*

Around 1974, the homestead was destroyed while the whanau were

out of town. Bassett notes:*

The District Officer was asked about the demolition of a house owned by
the Shortland family and he said that the department was under the

impression that it was abandoned.

Unwilling to move off his land despite the loss of his home, Moetahi
moved his family into the cowshed. According to his daughter, he said

“as long as I'm on my whenua I'm not moving for anybody.”*®

Moetahi and his whanau stayed in the cowshed until his health
deteriorated to the point that the promise of a house in Whangarei was

enough to persuade him to move.

** Wai 1040, #M20, above n 1, at [76].

* Wai 1040, #M20, above n 1, at [76]; Wai 1040, #A10, above n 6, at 536.
*> Wai 1040, #A10, above n 6, at 518.

*® Wai 1040, #M20, above n 1, at [72] (on pages 35 — 36).



5.26

5.27

5.28

5.29

5.30

5.31

5.32

The whanau say that by demolishing homes and property in Pipiwai,
the Crown left families with nowhere to stay,*” and that is why they are

poor today.®

The destruction of Moetahi’'s homestead demonstrates two significant
things. Firstly, that Maori Affairs made false assurances and were
reluctant to accept responsibility for circumstances that clearly caused
the whanau great distress. And secondly, the whenua meant
everything to Moetahi and he knew that if he moved that Maori Affairs

would prevent him from ever going back.

There is a clear absence of good faith in the Crown’s engagement,
correspondence and treatment of Moetahi and his whanau,
compounded by his vehement opposition and the clear lack of consent

to amalgamation and the Te Horo scheme.

Moetahi also raised recurring concerns over the duration of the Te
Horo Scheme. He was told that resettlement would begin within 5
years. The whanau note that this did not happen in five, ten or even

fifteen years.*

They say that resettlement was not accessible for the whanau because
they had to pay for the development debt that was charged against the
land. They question how they were supposed to pay for development

when they had no land to make money off.*

It is also important to note that Moetahi and the other owners had no
control over the land when Maori Affairs was administering it and could
not control the debt incurred. The whanau felt like they were misled

and lied to.*’

Counsel submits that despite previous Tribunal acceptance that

development schemes were a “well-intentioned Crown initiative”,*?

%7 Wai 1040, #M20, above n 1, at [119].

At [83].

*° Wai 1040, #M20, above n 1, at [6] and [77].

0 At [91].

At [90].

2 Waitangi Tribunal, The Wairarapapa ki Tararua Report Volume Il [Wai 863, 2010], at 1055.

10



Moetahi’s interactions with the Crown expose the fact that, in this
instance, the Crown was not mindful of the partnership it agreed to in
1840. Further, that the well-intentions noted by the Tribunal are
questionable. There has clearly been a lack of honesty, fairness and
trust. In this way, it is argued that the Crown has breached Te Tiriti,
and the claimants are justified in their request for favourable

recommendations of relief from this Tribunal.

Accountability

5.33

5.34

5.35

5.36

5.37

5.38

The claimants and people of Pipiwai have gone through a series of
processes to have the Te Horo Scheme reviewed and accountability

determined.

In 1978, Moetahi and others raised concerns with the Office of the
Ombudsman but it refused to conduct a full investigation of the issues

because of jurisdiction and timeframes.*?

The whanau say that the investigator accepted Maori Affairs’ version
of events and decided that the issues were too big and too complex to

examine.*

The whanau have also been through the Maori Land Court disputing
partitions, occupation orders and access since the Te Horo Scheme
was confirmed, none more so than when the land was handed back to
the Trust in 1986.

The whanau say that their efforts in the Maori Land Court have been
to no avail, and express frustration over being ignored and constantly
put off.*®

Counsel submits that the Crown has continued to evade responsibility

for its role in the establishment and administration of the Te Horo

3 Wai 1040, #M20, above n 1, at [95] — [101].
* At [100].
* At [115].

11



Scheme. This is in spite of numerous examples where it has failed,

not only in execution but in its duties and obligations under Te Tiriti.

5.39 The He Maunga Rongo Tribunal found the following:*°

The schemes were run in a way that largely excluded owners from
participation in decision-making, despite their protest and the availability
of mechanisms for their consultation and participation. As a result, the
Crown took too much power for itself, and we are not satisfied that the
debts were always loaded fairly or that land was returned appropriately

or promptly.

The degree of infringement of the tino rangatiratanga of owners and their
communities was unnecessary and in breach of the treaty. As a result
of this treaty breach, the farm development schemes were less
appropriate, and ultimately of less use and effect, for owners and their

communities than had been possible or than they wanted.

5.40 Counsel encourages the Tribunal to adopt a similar line of reasoning.

5.41

6.0

6.1

As was shown in the evidence, the Crown disregarded protest and the

importance of consultation and participation. Further, its infringement

of rangtiratanga was debilitating.

Counsel submits that the Crown could have, and should have, done

more. There were opportunities to observe and comply with its duties

under Te Tiriti and it purposely chose not to.

PREJUDICE

The Te Horo Scheme has caused the whanau significant prejudice

including:

(a)

(b)

Loss of rangatiratanga and the ability to choose how to utilise

their land;

A change in the way land was owned, and how rights and

interests could be exercised. The whanau went from outright

*® He Maunga Ronogo, above n 29, at 1043.

12



owners to shareholders in a larger block, despite clear
indications that they wanted to partition their land and prevent

it from being amalgamated;

(c) No decision-making capacity or meaningful input in the
administration and utilisation of the land during the operation of

the Te Horo Scheme;

(d) The mismanagement of the block by Maori Affairs meant huge
debt accrued against the land and the owners could not afford
settlement. Subsequently, the assurance of resettlement in five
years expanded to 22 years, causing dislocation, urbanisation

and great frustration;

(e) Demolition of their home resulting in undue hardship, poverty

and living in a cowshed;*’

(f) Loss of culture and the practice of tikanga, particularly in

relation to kaitiakitanga and ahi kaa;

(9) Loss of economic opportunity, the exercise of autonomy, and

the ability to choose how they used their land and resources;

(h) Land returned in a very different form from how it was taken

after the Te Horo Scheme was proven to be a complete failure;

(i) Failure to ensure the trustees on the Te Horo Trust were
experienced and skilled enough to administer the block on
behalf of the beneficiaries which has resulted in further debt

over the land and a number of other issues arising;

) Conflict and tension between whanau over shareholding,

occupation and authority over the land; and

(k) Being forced to go to the Maori Land Court to sort out the issues
that were created by the Crown in 1965 when it amalgamated

the 62 blocks to form Te Horo. This has been a costly exercise

*” Wai 1040, #M20, above n 1, at [83].

13



7.0

71

7.2

both financially and in the length of time that these matters have

remained unresolved.
FINDINGS AND RECOMMENDATIONS

The Claimants adopt the findings and recommendations in the
Overview Statement that accompanies this closing submission, and

also seek:

(a) Findings that the following Crown actions and omissions were
a breach of Te Tiriti:

(1) The amalgamation of their land despite consistent
opposition;

(i) The establishment of the Te Horo Scheme;

(i) Bad faith dealings through various agencies such as the
Maori Land Court and Maori Affairs to disempower the
claimants and render them landless;

(iv) Degradation of culture and autonomy;

(v) Loss of the ability to utilise the land for economic
progress; and

(vi) Disregard for tikanga and erosion of wairua.

They also seek the following redress:

(a) Reparation for the destruction of property including the

homestead;

(b) Resources to address the outstanding issues preventing

partition;

(c) Funding for all Maori Land Court matters pertaining to their

land;

(d) Compensation for lost opportunity, loss of utilisation, and

dislocation; and

14



(e) Compensation for the emotional, spiritual and physical distress

caused by the Crown.

DATED at this 7th day of July 2017

e e

Chelsea Terei Keith Hopkins

On behalf of the claimants
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