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meritda
Official


1. This memorandum-directions files Tribunal questions for claimant counsel Annette Sykes
for hearing week 24 (claimant generic closings) in stage 2 of the Te Paparahi o Te Raki
Inquiry (Wai 1040).

Written panel questions for hearing week 24 closing submissions

2. Appended to this memorandum-directions are written questions in response to claim-
specific closing submissions presented in hearing week 24. Those questions are
directed to:

(a) Jason Pou for Wai 540, Wai 1526, Wai 1728 and Wai 1513 (#3.3.297(a));
(b) Janet Mason for Wai 1384 (#3.3.286 & #3.3.286(a));

(c) Eve Rongo for Wai 1465 (#3.3.244); and

(d) John Kahukiwa for Wai 620, 1411 to 1416, (#3.3.305(a) and #3.3.305(b)).

3. Counsel are directed to file responses to these questions by 12pm, Monday 28 August
2017.

The Registrar is to send this direction to all those on the notification list for Wai 1040, the Te
Paparahi o Te Raki inquiry.

DATED at Rotorua this 26" day of July 2017

g R 2

Judge C T Coxhead
Presiding Officer

WAITANGI TRIBUNAL



Appendix

Questions for Jason Pou’s amended closings for Hokianga claims Wai 549, 1526 and
1728 (#3.3.297(a))

Questions from Dr Robyn Anderson

Téna koe Mr Pou

1.

At paragraph 96 and elsewhere: Even though the people of Hokianga had not ceded
sovereignty at 1840, could the Crown have legitimated the assumption of it if it had
adhered to the principles of the Treaty?

At paragraph 153: Why, in your submission, did the different parties in the Northern War
take such different approaches to the matter of honouring Te Tiriti?

At paragraph 184-6, 229 and elsewhere: Should the many later affirmations of support
for kdwanatanga be assessed in light of a changing understanding of its meaning given
the passage of time and growing experience of Crown action?

Questions from Dr Ann Parsonson

1.

In paragraph 334, you refer to the charges brought against the 16 Te Huihui captives in
1898. Are you able to shed any light on the legal basis for the charge of conspiracy to
levy war against the Queen?

Can you shed further light on Te Huihui's eventual decision to plead guilty to the second
charge conspiracy to prevent collection of taxes by force?

Can you explain why ‘the Crown agreed to change the first charge to one of unlawful
assembly, on which it then stayed proceedings’?

On what basis did the Court advise the Justice Minister in November 1898 that the
offences were not an ‘ordinary crime’?

In paragraphs 524-8, you cite various authorities in support of your contention that ‘the
way in which consents are treated creates property rights over resources’. Can you
comment on whether, or how widely this has been understood by tangata whenua in our
Inquiry area since the RMA came into effect?

(a) Did the Crown have Treaty obligations to ensure that Maori were aware of this
particular implication of the RMA and, if so, how far has it met those obligations?

In paragraph 619, you state that the claimants seek a recommendation that the Crown
forthwith desist from any sales of any Crown properties within the Inquiry District and
establish a Crown Settlement Portfolio in this district. Is it the case that there have been
sales of Crown lands within the District in recent years? Has a Crown Settlement
Portfolio not yet been established?

Given your comments on the same paragraph on the importance of the Crown
maintaining a vigilance within the region over lands that might become available by way
of accretion or reclamation, are you aware of any such lands that might become
available?



Questions for Janet Mason’s closings for Mr Elvis Reti’s and others Whangaruru
Lands Claim (Wai 1384) (#3.3.286 and #3.3.286(a))

Questions from Dr Ann Parsonson

8.

In paragraph 7, you say that ‘although Tino Rangatiratanga and Sovereignty are used in
these SCSs interchangeably, they are, in fact, quite different concepts’. In your
definitions section (Annex A) you explain your use of the terms ‘British Crown/Crown’ as
meaning ‘the executive branch of government, which...stands for the historical authority
of the sovereign, the Queen or King, as head of state’. And you explain that ‘tino
rangatiratanga’ means ‘the exercise of paramount and spiritually sanctioned power and
authority...[and] includes aspects of the English notions of...sovereignty’.

In general, however, your discussion in the first part of your submissions seems to be
couched in terms of tino rangatiratanga and kawanatanga except when you discuss the
Crown’s constitutional regime in its own terms.

In light of these various definitions, the question might arise whether the term
‘sovereignty’ is a useful one in the context of conveying Te Raki Maori understandings of
authority in their own society; or is tino rangatiratanga more appropriate?

In paragraphs 30-2, you state that the claimant ‘submits that, under Tikanga Maori, to
exercise Kawanatanga over Lands, you need to whakapapa to those Lands, that is, to
have mana tupuna...The Claimant...rejected the Crown’s imposition of Kawanatanga.
The Crown did not have Mana-whenua, mana tuku iho, mana tupuna or ringakaha over
their Lands...The Claimant says that Tino Rangatiratanga is interconnected with
whakapapa, mana tuku iho, mana tupuna, ringakaha, Mana-whenua and mana tangata.
It was and is untenable for the Claimant and his tupuna to relinquish their Tino
Rangatiratanga...’

Can you explain further the distinction between kawanatanga and tino rangatiratanga
that underlies these submissions?

Questions for Eve Rongo’s closings for Mr Peter Taskoff and others Pehi Makehuna
and Waima Lands Claim (Wai 1465) (#3.3.244)

Questions from Dr Ann Parsonson

1.

Is it possible to clarify the date on which rates arrears (the greater part of the $50,000)
on Waima E15 began to accumulate?

In paragraph 191, you cite Ms Claire Morgan’s evidence that when the whanau went to
the Land Court they were told that the FNDC would need to write a letter of support for
the block to revert to Maori land status. Was this a legal requirement at the time, that the
local council (the rating authority) must support an application that compulsorily
Europeanised land revert to Maori land status? If so, was the purpose of such a
requirement that the local authority could collect unpaid rates that had accumulated
during the period the land was in general title?

When was Waima E15 declared a special interest block by the FNDC? Had the owners
been consulted or notified before this declaration was made?

Could you clarify whether Waima E15 is subject to FNDC policy #R0O4/11 (Remission of
rates on land subject to protection for outstanding landscape, cultural, historic or
ecological purposes)? If so, could you clarify whether Waima E15 has been afforded



permanent legal protection through a covenant or reserves status, as outlined in s2
(conditions and criteria); or is the protection for a finite period? If the protection is for a
finite period, have the Trustees been advised that the Council intends to lift the
protective designation, in the future?

If FNDC policy #RO 4/11 is not the policy under which the trustees of Waima E15 are
able to apply for remission of rates, could you point us to the relevant FNDC policy?

Questions for John Kaukiwa’s closing submission for Te Waiariki/Ngati Korora/Ngati
Takapari (Wai 620, 1411-1416 and Wai 2239) (#3.3.305(a) and #3.3.305(b))

Questions from Dr Ann Parsonson

Téna koe Mr Kahukiwa

1.

In paragraph 117, you refer to Te Waiariki's ancestral rights to the lands beneath
Glenbervie Crown Forest, and state that ‘Our claim asserts that these lands are Te
Waiariki and no one else's’. To clarify, does this statement extend to all the lands within
the Glenbervie Crown Forest?

In paragraphs 275 to 276.2, you suggest that the principles of the Treaty can be
characterised in terms of both the ‘fundamental motives’ of the treaty agreement, and
‘the body of rules or standards of behaviour that logically ... flow from that fundamental
motive’ in order to maintain it; such ‘kinds of principles will manifest in terms of a party's
duty or obligation’. In paragraph 278, you suggest that in terms of ‘standards’, the
principles of the treaty agreement are also able ‘to be distilled at law', and in this broad
context you list a number of principles, from paragraphs 278.1-278.6. In paragraph
278.5, you list ‘Bilateralism (for instances of intermingling of the populations)’, and in
paragraph 278.6, you list ‘Comity’. In paragraphs 280.12 and 280.13, you list both
bilateralism and comity again as ‘principles of Te Tiriti'. On this occasion you add that
bilateralism incorporates ‘the principle of free consent for instances of inter-mingling of
the populations’. You refer to both principles again in paragraph 291, and in your
subsequent Application and Analysis sections relating to various heads of claim.

In light of their importance to your analysis (alongside other principles of Te Tiriti that you
identify), could you explain these particular principles and their significance further, and
indicate whether you refer to the meaning of ‘comity’ at law, or as it might be understood
more broadly in lay terms?
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