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MAY IT PLEASE THE TRIBUNAL 

1. This memorandum of counsel is filed on behalf of the Wai 784 claim, a claim by 

Rodney Graham and others on behalf of themselves and the Kauwhata Treaty 

Claims Komiti and Nga Uri Tangata o Ngāti Kauwhata ki Te Tonga (“the 

Claimants”). 

2. This memorandum responds to Memorandum-directions of her Honour Deputy 

Chief Judge Fox of 28 February 2018 (“Directions”), which directed claimant 

counsel to file full and comprehensive submissions by midday Wednesday 14 

March 2018 that:1 

(a) Respond to the plan for reporting outlined in the Directions; 

(b) Provide detailed priorities for the report, including why they should be 

given priority; and 

(c) Any topics or issues they consider should be de-prioritised or not given 

priority, and why. 

3. In response to 2(b) above, this memorandum sets out the Claimants’ detailed 

priorities both with respect to timing on reporting of issues raised2, and the 

matters of priority to the Claimants for reporting in the final Wai 898 report 

(“Report”) as a whole. 

Response to plan 

4. As outlined in the earlier memorandum of counsel filed for the Claimants 

regarding the Report, their key concern is that full and comprehensive Waitangi 

Tribunal findings are completed promptly (“First memorandum for Wai 784”).3 

5. Accordingly, the Claimants are pleased that two Parts of the Report will be 

released in pre-publication form in August 2018, with a further tranche in 

December 2018. 

                                                
1 Memorandum-directions of Deputy Chief Judge C L Fox confirming discussions and directions at judicial conference, dated 28 February 2018 
(Wai 898 #2.7.14) at [1.7]. 
2 In this memorandum “issues” refer to the 25 overarching topics contained in the Tribunal Statement of Issues in the Wai 898 Te Rohe Pōtae 
Inquiry (see Wai 898 #1.4.3), and the matter of Tribal landscape and/or customary interests. 
3 Memorandum of counsel (Johnston / Stretch) for Wai 784 regarding the final report for the Wai 898 Te Rohe Pōtae Inquiry, dated 12 February 
2018 (Wai 898 #3.5.17). 
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6. As to the content and structure of Parts 1 and 2 as set out in the Directions: 

(a) The Claimants are pleased that the priority issues4 outlined in the First 

memorandum for Wai 784 are encompassed by within the issues and 

topics proposed for Parts 1 and 2, namely Waikato war and raupatu, 

Crown and Te Rohe Pōtae Agreements 1882-1885: Te Ōhākī Tapu, and 

the Native Land Court.5 

(b) The Claimants are also pleased that “Tribal landscape” has been 

proposed as a priority issue, and satisfied with the indication that this 

chapter will tie in with the “takiwā” chapters to be released in a later Part. 

However, while it may be that further detail comes later in the takiwā 

chapters, counsel submit that findings on the Tribal landscape should be 

sufficiently detailed so as to identify who was where on the ground, at 

least down to an iwi and hapū level, to be of real utility.  

(c) It is considered appropriate that the Tribunal makes findings and 

recommendations regarding the issues arising in this Inquiry in a broadly 

chronological order. This is particularly appropriate given that earlier 

Crown-Maori interactions in the Inquiry were often the building blocks for 

the alleged Crown acts and omissions that followed, and generally share 

a degree of interconnection. To illustrate this at a high-level, the 

Claimants allege that, the opening of Te Rohe Pōtae saw the 

introduction of the Native Land Court and increased land alienation. As 

time went on and the Crown’s control over the district increased, other 

mechanisms, such as public works and rating legislation were 

introduced, and all the while, environmental issues increased, and the 

socioeconomic wellbeing of Te Rohe Pōtae Maori generally suffered. 

The Claimants will thus abide by a decision to include the remainder of 

the issues and topics proposed for Parts 1 and 2 in the Directions.  

(d) While conscious of not seeking the inclusion of further matters for 

completion in Parts 1 and 2 and thus delaying their release, for the 

reasons outlined at [6(c)], the Claimants would prefer that: 

                                                
4 In this memorandum “issues” refer to the 25 overarching topics contained in the Tribunal Statement of Issues in the Wai 898 Te Rohe Pōtae 
Inquiry (see Wai 898 #1.4.3), and the matter of Tribal landscape. 
5 Memorandum of counsel (Johnston / Stretch) for Wai 784 regarding the final report for The Wai 898 Te Rohe Pōtae Inquiry, dated 12 February 
2018 (Wai 898 #3.5.17) at [8]-[11]. 
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(i) The issues of the “Aukati” and “1865-1885 purchasing during the 

Aukati” are included in Parts 1 and 2 or, alternatively, included in 

the release of the second tranche of the Report to be released in 

December 2018. 

(ii) The topic “Te Tiriti”, consistent with the Tribunal statement of 

issues, covers the matters raised therein regarding 

“Constitutional Issues”, to avoid creating a disjoint where 

reporting on smaller aspects of this issue is necessary at a later 

point. 

(iii) For the same reason, the topic “Pre-emption era Crown 

purchasing”, should cover the matters raised in the Tribunal 

statement of issues regarding “Land alienation during the period 

of pre-emption”.  

Detailed priorities 

Background 

7. Key aspects of the Wai 784 Ngāti Kauwhata claim in this Inquiry include that:6 

(a) Ngāti Kauwhata’s ancestral rohe was extensive, and spread over a 

significant area, largely as a result of the southern migration of many of 

their number (along with those of other closely affiliated groups, Ngāti 

Wehi Wehi and Ngāti Raukawa) in the 1800s. This rohe is split between 

a number of Inquiry Districts, including Te Rohe Pōtae, Porirua ki 

Manawatū, Taihape – Rangitīkei ki Rangipō and the South-East Waikato 

Inquiry Districts. 

(b) At the time of the Native Land Court’s introduction in Te Rohe Pōtae, 

Ngāti Kauwhata had already suffered the confiscation of part of their 

rohe following the Waikato war, and had repeatedly but unsuccessfully 

sought to have their interests recognised in neighbouring blocks across 

the boundary line in the South-East Waikato Inquiry District, including 

through the Ngāti Kauwhata Claims Commission process in 1881. These 

earlier decisions provide essential context regarding the importance of 

                                                
6 See Closing submissions on behalf the Wai 784 Ngāti Kauwhata claim, dated 17 October 2014 (Wai 898 #3.4.147). 
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the customary interests of Ngati Kauwhata in Te Rohe Pōtae, and had 

wide-reaching impacts upon Ngāti Kauwhata, including: 

(i) forcing upon Ngāti Kauwhata an incorrect whakapapa, which 

disregarded Ngāti Kauwhata’s identity as distinct from Ngāti 

Raukawa, an iwi with which it did not share a direct line of 

descent; 

(ii) Ngāti Kauwhata’s tikanga, which had allowed them to remain on 

and return to their lands in the Waikato / Te Rohe Potae;  

(iii) on their later their dealings with the Crown; and 

(iv) likely their non-participation in later Native Land Court hearings, 

including in particular in relation to Wharepuhunga within Te 

Rohe Pōtae, a hearing in which Ngāti Kauwhata did not 

participate or have interests as Ngāti Kauwhata recognised by 

the Native Land Court, in spite of their customary interests in the 

block. 

(c) Those Ngāti Kauwhata tupuna who were fortunate enough to receive 

individual interests in the Wharepuhunga block (albeit through other 

descent lines) in Te Rohe Pōtae were left to watch those interests – 

some of their only remaining whenua connections to their northern rohe 

– eaten away at over time, through a variety of Crown acts and 

omissions. Today, once substantial holdings in the Waikato and Te 

Rohe Pōtae have been reduced to minute, individualised interests. 

(d) As a result, Ngāti Kauwhata were left disconnected from their 

whakapapa and their whenua in Te Rohe Pōtae / the Waikato. 
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Detailed priorities – timing and content 

Timing of issues for reporting – priorities for Wai 784 

8. If the issues for the Claimants were to be placed in groups in descending order 

of utility for earlier reporting for their claim, Counsel submit that these be graded 

in three tranches as follows:7 

(a) First set for release: issues the Tribunal has proposed for Part 1 or 2 as 

set out in the Directions8 and the matters set out at [6(d)(i)-(iii)], starting 

with those issues specifically sought by the Claimants in the First 

memorandum for Wai 784. 

(b) Second set for release: local government, tikanga, vested lands, 

twentieth century land reform, land development schemes, public works 

takings, rating, land alienation (other), environmental issues and Te 

Moana.9 

(c) Third set for release: social and cultural issues, economic development, 

education, and health. 

9. As to why the Claimants take this view, the reasons are twofold and 

interconnected: 

(a) as outlined above at [6(c)], it is considered appropriate that the Tribunal 

makes findings and recommendations regarding the issues arising in 

this Inquiry in a broadly chronological order, particularly given that earlier 

Crown-Maori interactions in the Inquiry were often the building blocks for 

the alleged Crown acts and omissions that followed, and most, if not all 

the issues arising in the inquiry have a degree of interconnection 

between them; and 

                                                
7 This list does not deal with the takiwā, as it focuses solely on issues as defined earlier. For the avoidance of doubt, the Claimants are supportive 
of the final Part of the Report containing the takiwā chapters. 
8 Memorandum-directions of Deputy Chief Judge C L Fox confirming discussions and directions at judicial conference, dated 28 February 2018 
(Wai 898 #2.7.14) at [1.3]. 
9 Counsel note that this second set would also include those issues at [6(d)(i)-(iii)], if these are not to be included in Part 1 or 2. 
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(b) the issues higher on the list are those issues the Claimants view as 

being of the most utility to have the benefit of findings and 

recommendations for at an earlier stage, taking into consideration the 

issues raised by the Wai 784 Ngāti Kauwhata claim and the information 

(including contextual information) considered necessary for the Tribunal 

to make full and comprehensive findings on those issues. 

Matters of priority to the Claimants for reporting in the Report as a whole 

10. In addition to overall findings and recommendations on the issues raised by the 

Wai 784 Ngāti Kauwhata claim, the Claimants are particularly desirous that in 

the final Report the Tribunal makes specific findings and recommendations 

relating to: 

(a) the position in which Ngāti Kauwhata was placed in its northern rohe in 

this Inquiry due to Crown acts and omissions. This includes in relation to 

the resulting dispersal and/or disconnection from their homelands, and 

the impact on aspects of Ngāti Kauwhata’s tribal identity such as their 

connection to their whenua, their whakapapa, and their whanaunga in 

and around Te Rohe Pōtae; and 

(b) the remedies as set out in the closing submissions for the Claimants to 

ensure that injustices suffered by Ngāti Kauwhata are set right. These 

include, for example:10 a recommendation that the Crown recognise and 

acknowledge that Ngāti Kauwhata did have a place in Te Rohe Pōtae 

and in the Waikato, and that Ngāti Kauwhata never lost its place in these 

areas. 

Topics for de-prioritisation 

11. Consistent with the submission made above, for the Claimants the questions of 

de-prioritisation, or not prioritising, necessarily come from the standpoint of 

which issues earlier reporting would be of the least utility for the Claimants, 

while taking into consideration that receiving findings and recommendations  

                                                
10 See remedies contained in Closing submissions on behalf the Wai 784 Ngāti Kauwhata claim, dated 17 October 2014 (Wai 898 #3.4.147) at 
[298(a)-(b)(xiv)]. The example that follows can be found at [298(b)(iv)]. 



regarding the issues arising in this Inquiry in a broadly chronological order will

enable the Tribunal to gain a full and comprehensive picture of Crown acts and

omissions in the Inquiry.

12. The Claimants' graded list of priority issues at [8(a)-(c)] provides an indication of

which topics the Claimants place higher importance on having reported on

earlier, the corollaries being that:

(a) whilst still being issues on which the Claimants eagerly await Tribunal

reporting (albeit later in 2018 or in 2019), those lower on the Claimants'

list above are of lower priority for reporting (timing-wise) for the

Claimants; and

(b) any issues not covered by the Claimants' list above are issues that are

not raised by the Wai 784 Ngati Kauwhata claim and/or do not relate to

matters raised therein. This is not to diminish the importance of such

issues to other groups, but are issues for which the Claimants do not

seek any prioritisation.

Dated this 14th day of March 2018

P Johnston / E Stretch

Counsel for the claimants
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