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HE WHAKAPA TUHINGA
MEMORANDUM OF COUNSEL

MENA KA PAI KI TE ROPU WHAKAMANA I TE TIRITI
MAY IT PLEASE THE TRIBUNAL

1. This Memorandum of Counsel (“Memorandum”) is filed on behalf of

the following claimants (“the Claimants”):

1.1. Richard Tiki o te Rangi Tamihana (Thompson) for Ngati
Tahinga (Wai 537);

1.2. Jackie Te Reti for Te Thingarangi (Wai 1309); and

1.3. The late John Hoane W1, and Hone Turu for Ngati

Tutakamoana and Ngati Hopu.

2, This Memorandum replies to Her Honour Judge Karen Fox’s
Memorandum Directions (“the Directions”) dated 28 February 2018

and provides a response to the following matters:

2.1. The Tribunal’s reporting plan outlined in the Directions?;

2.2, Issues which should be prioritised by the Tribunal in its

reporting approach and reasons why;

2.3. Issues which should be de-prioritised by the tribunal in its

reporting approach and reasons why.

Counsel’s Response to the Tribunal’s Reporting Plan

3. Counsel support in principle the general approach proposed by the

Tribunal at paragraphs 1.3-1.4 of the Directions.

1 Wai 898, #2.7.14.
2 Wai 898, #2.7.14 at [1.7(a)-(c)].



4.

The Tribunal reporting plan aligns with Counsel’s preferred reporting

process as outlined in earlier submissions filed on 12 February 2018:3

...we are not recommending early reporting, but rather for the
sequential release of the report in parts or volumes. Each part or volume
would be based on issues taken from, but not necessarily in the same
order as, the Tribunal’s ‘Statement of Issues’. Counsel recommend that
the parts or volumes be based on priority issues identified by claimants

and then considered by the Tribunal.

With regard to the reporting plan Counsel favour the sequential
release of the report in volumes to be identified by reference to the

Wai 898 Tribunal Statement of Issues.

Counsel are also desirous that priority issues should be identified by
Claimants and then considered by the Tribunal which we note aligns

with the Directions.

Of great importance to Counsel is that the report is comprehensive

and enables our Claimants to pursue their justiciable rights4.

Counsel also point out here that concerns raised in our earlier
Memorandums filed in response to the Maniapoto Maori Trust
Board (“MMTB”) and the Crown’s Joint Memorandum of Counsel

(“JMOC”) on 22 December 20186 are still relevant.

Counsel note that the Directions state that further parts of the pre-
publication report will be released in December 2018 and in 2019,
these will deal with issues additional to the Tribunal priority issues
identified in the Directions. Counsel respectfully ask that if our

priority issues identified in this Memorandum cannot be included in

3 Wai 898, #3.5.30 at [4].
* Wai 898, #3.5.30 at [6].
® Wai 898, #3.5.30 at [8]-[20].

6 Wai 898, #3.5.14.



10.

11.

12,

the Part I and II priority issues, that they be included in the next

tranche of issues in late 2018 early 2019.

One more point Counsel wish to express regarding the Tribunal’s
reporting plan is that we are pleased to hear that the Tribunal will

report on each specific claim via the Takiwa reports.

Our preference is that the Takiwa reports are released earlier than
indicated by the Tribunal at the 26 February 2018 Judicial
Conference in Hamilton (“the JC”). Hapiui will not have the benefit of
the Takiwa reports for some time and Counsel are apprehensive
about prejudice which may accrue to our Claimants as a result of this.

Which Issues should be prioritised and why?

The Tribunal have identified the following issues as priorities both in

the Directions and also at the JC:

12.1. The Tribal Landscape;

12.2.  Te Tiriti o Waitangi;

12.3. Old Land Claims;

12.4.  Pre-Native Land Court Crown Purchasing;

12.5.  War and Raupatu;

12.6.  Te Ohaki Tapu;

12.7. The Native Land Court;

12.8.  Pre-emption Era Crown Purchasing; and

12.9.  The North Island Main Trunk Railway line.



13.

14.

15.

16.

Counsel applaud the ongoing and obvious commitment and hard
work of the Tribunal, including His Honour the late Judge David
Ambler to advance report matters as far as they are presently.

With regard to priority issues for our Claimants, Our Claimants are
spread over three claims and have similar but unique priorities in
terms of those respective claims. Counsel will address the priority
issues for Te Thingarangi (Wai 1309), and for Ngati Tutakamoana and
Ngati Hopu (Wai 1455) together. Counsel will then address
separately, the priority issues identified for Ngati Tahinga (Wai 537).
Wai 1309, Wai 1455 Priority Issues

Priority issues for the Wai 1309, Wai 1455 claimants were originally

identified in our Memoranda, they are:

15.1. Findings of fact on any SOE memorialised lands or Crown

held forests in the inquiry district;

15.2.  water, rivers, lakes, catchments;

15.3.  war, raupatu and rawa kore (refugees) hosted and protected

by the claimants’ tipuna;

15.4. native land court issues;

15.5. Rohe Potae agreements with the Crown from 1882-85;

15.6. main trunk railway issues; and

15.7.  Tino Rangatiratanga and Tikanga.

Counsel are pleased to see that the War and, Native Land Court and

Main Trunkline Railway issues are priorities for the Tribunal. We



support this as they align with priority issues for Wai 1309 and Wai
1455 (and also Wai 537).

SOE Memorialised Lands

17. In our Memorandum dated 12 February 2018 we outlined reasons we
sought prioritisation for the issue of SOE memorialised lands:7 Our
submission on this point arose from concerns that the issues cherry-
picked by the Crown and MMTB in their JMOCS® seemed to avoid the
issue of Crown-held forests and SOE memorialised lands within the
Te Rohe Potae Inquiry District. This and the expedited reporting
process sought by JMOC had in our view, the very real potential to

hinder the Claimants’ right of resumption where applicable.

18. Counsel still prefer to see the SOE memorialised lands issue be given

high priority.

Waters, Rivers, Lakes and Catchments

19. We submit that Waters, Rivers, Lakes and Catchments is an issue
that must be a prioritised in the Tribunal reporting plan. The
despoliation and degradation of the waterways (and taiao) within the
lands of Te Thingarangi, Ngati Tutakamoana and Ngati Hopu is a
continuing harm that these hapi must be in the best position to
address as soon as possible. Timely findings and recommendations

relating to their waterways would assist to these ends.

The Rohe Potae agreements with the Crown from 1882-85

20. We submit that the Rohe Potae agreements with the Crown (1882-
1885) should be prioritised in reporting on this Inquiry. Te Ohaki
Tapu is a foundational kaupapa rangatira and sacred compact which
permeates and underpins all other issues within this Inquiry.

21,

7 Wai 898, #3.5.30 at [8]-[9].
8 Wai 898, #3.5.14 at [6.1]-[6.3].



22,

23.

24.

Tino Rangatiratanga and Tikanga

Counsel submit that Tino Rangatiratanga, and tikanga must be
priority issues with respect to any Tribunal reporting plan. The issues
of Tino Rangatiratanga and Tikanga are foundational to Ngati
Maniapoto identity and history. Te Rohe Potae was a bastion, an

enclave of Tino Rangatiratanga and Tikanga through till the late 19th

Century. Many argue persuasively that it still is today.

Furthermore it is submitted that the breach by the Crown of Te
Thingarangi (Wai 1309), Ngati Tutakamoana, Ngati Hopu (Wai 1455)
and Ngati Maniapoto te Tiriti rights irrespective of the issue are
essentially breaches of their Tino Rangatiratanga and undermining of
their tikanga.

Wai 537 Priority Issues

Priority issues for the Wai 537 claimants were originally identified in

our Memoranda and are as follows:

24.1.  War, raupatu and impacts on tangata whenua;

24.2.  te ohaki tapu;

24.3. findings on any SOE memorialised lands and Crown-held

forestry lands in the inquiry;

24.4.  wai maori, rivers, lakes, waters;

24.5. takutai Moana issues;

24.6.  Te Akau land block history and issues;

24.7.  Native Land Court issues; and

24.8. Tino Rangatiratanga and Tikanga.



25.

26.

27.

28.

29.

30.

‘The Tribunals’ Wai 898 priority issues; War and Raupatu, and the
Native Land Court align with Wai 537’s priority issues.

Wai 537 priority issues that do not appear in the Tribunal’s current
priority list but that mirror the priority issues identified for Wai 1309
and Wai 1455 are SoE Memorialised Lands and Crown-held Forests,
Wai Maori, rivers, lakes and waters, , and Tino Rangatiratanga. With
regards to these issues submissions for Wai 537 are the same as they

are for Wai 1309 and Wai 1455 in this Memorandum of Counsel.

Additional priority issues for Wai 537 are:

Te Ohaki Tapu

We submit that Te Ohaki Tapu sould be prioritised in reporting on
this Inquiry. It is a foundational kaupapa rangatira and sacred

compact which permeates and underpins all other issues within this

Inquiry.

Takutai Moana Issues

It is submitted that Takutai Moana Issues should be prioritised also
as they are synonymous and tied to the issue of Tino Rangatiratanga

which underpins all other issues and claims in this Inquiry.

Te Akau Landblock History and Issues.

Counsel acknowledge that the Tribunal’s takiwa reports will address
specific claims in detail, however Counsel submit that the drawn out
timeframe indications given by Dr Harris at the JC for the release of
the takiwa chapters may prejudice Ngati Tahinga, furthermore the
timeframes do not reflect the centrality of the Te Akau issue to the

Wai 537 Claim.

Which Issues should be de-prioritised and why?



31.

32.

Respectfully our Claimants have received no instructions on this and

make no submissions on this issue.

Finally Counsel wish to acknowledge the ongoing efforts of this
learned Tribunal, support staff and the Presiding Officer in this
Inquiry. Counsel also wish to thank the Tribunal for their
understanding in granting us an extension to file these submissions.

Counsel apologise for filing this Memorandum slightly out of time.

Na reira koutou ma i haere ki tua o ta arai haere. haere, haere atu

ra. Te hunga mate ki te hunga mate, te hunga ora ki te hunga ora.

Nga manaakitanga o te Matua, te Tama me te Wairua Tapu ki

runga i a tatou katoa.

Kei Tamaki Makau Rau, tenei te ra 21 o Poututerangi, 2018
At Auckland, This day, 21 March 2018

/

A

Tavake Afeaki / Neuton Lambert / James Lewis
Claimant Counsel

To: The Registrar of the Waitangi Tribunal
To: Learned Crown & Claimant Counsel — Te Paparahi o Te Raki
(Northern) Inquiry





