
 
IN THE WAITANGI TRIBUNAL 

Wai 2575 

 

CONCERNING the Treaty of Waitangi Act 1975 

 

AND    the Health Services and 
Outcomes Kaupapa Inquiry 

   

 

 

 

MEMORANDUM-DIRECTIONS OF JUDGE S R CLARK CONCERNING 
INTERESTED PARTY REQUESTS FOR STAGE ONE 

 
5 July 2018 

 

 

Wai 2575, #2.5.30

morganj
Official



 

2 

Introduction 

1. This memorandum-directions: 

a) Sets out the approach the Tribunal proposes to take concerning the participation of 
interested parties in stage one of Wai 2575, the Health Services and Outcomes 
Kaupapa Inquiry; 

b) Responds to a memorandum filed by Afeaki Chambers concerning stage two of the 
inquiry; 

c) Responds to a memorandum filed by Annette Sykes & Co concerning the Crown 
Historical Overview Report; 

d) Confirms that all evidence in chief for stage one will be taken as read; and 

e) Addresses various miscellaneous matters. 

Background 

2. On 8 December 2017, the Tribunal decided to proceed with a three-stage inquiry and hear 
the Māori Primary Health Organisations (PHO) and Providers (Wai 1315) and the National 
Hauora Coalition (Mason and Royal) (Wai 2687) claims as stage one.1 

3. Subsequently, we were asked to reconsider that decision and held a judicial conference 
on 15 March 2018 to hear submissions on that point. In a memorandum-directions dated 
29 March 2018, we reconfirmed our decision that stage one of the inquiry would be 
restricted to hearing the claims of Wai 1315 and Wai 2687 only.2 

4. In that memorandum-directions we anticipated that there would be applications to 
participate in stage one as interested parties. Counsel were directed to file memoranda 
outlining the basis on which they sought to participate in stage one. We said: 

In considering whether claimants should be granted interested party status, 
counsel will need to highlight how the proposed participation of their claimants 
relates to the legislative and policy framework of the New Zealand primary 
healthcare system. We expect that counsel will highlight for us any relevant 
pleadings filed and the extent and scope of the participation sought at the stage 
one hearing. The Tribunal will need to know whether interested parties propose 
to participate by watching brief only, whether they propose to cross-examine 
witnesses, present submissions and/or any evidence and the nature of that 
evidence. We reiterate that we will not hear matters outside the legislative and 
policy framework for the primary healthcare system or any evidence which 
duplicates that filed by the Wai 1315 and Wai 2687 claimants.3 

5. Twenty-one memoranda of counsel were filed seeking leave to participate by the deadline 
of 26 June 2018, representing approximately 100 claims.4 

6. In recent days, the Tribunal has also received further unsolicited memoranda of counsel 
from the Crown, the Wai 1315 and Wai 2687 claimants, the Te Ohu Rata O Aotearoa (the 
Māori Medical Practitioners Association) claim (Wai 2499), the Te Rūnanga o Aotearoa 
Tōpūtanga Tapuhi Kaitiaki o Aotearoa (the Māori nurses) claim (Wai 2713), and the Wai 
179, 996, 2623, and 2720 claims.5 

                                                           
1 Wai 2575, #2.5.17 at [10]. 
2 Wai 2575, #2.5.25 at [90]. 
3 At [92]. 
4 Wai 2575, #3.1.186, #3.1.189, #3.1.190, #3.1.191, #3.1.192, #3.1.193, #3.1.194, #3.1.195, #3.1.196, 
#3.1.197, #3.1.198, #3.1.199, #3.1.201, #3.1.202, #3.1.203, #3.1.204, #3.1.205, #3.1.206, #3.1.207, 
#3.1.208, #3.1.209. 
5 Wai 2575, #3.1.211, #3.1.212, #3.1.214, #3.1.215, #3.1.216, #3.1.217, #3.1.218 
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Legal Principles 

7. The Waitangi Tribunal is deemed to be a commission of inquiry under the Commissions 
of Inquiry Act 1908. Subject to the provisions of the Treaty of Waitangi Act 1975, all of the 
provisions of the Commissions of Inquiry Act 1908 apply.6 

8. Section 4A of the Commissions of Inquiry Act 1908 reads: 

4A Persons entitled to be heard 
(1) Any person shall, if he is a party to the inquiry or satisfies the Commission 

that he has an interest in the inquiry apart from any interest in common with 
the public, be entitled to appear and be heard at the inquiry. 

(2) Any person who satisfies the Commission that any evidence given before 
it may adversely affect his interests shall be given an opportunity during the 
inquiry to be heard in respect of the matter to which the evidence relates. 

(3) Every person entitled, or given an opportunity, to be heard under this 
section may appear in person or by his counsel or agent. 

 
9. In considering that section, the Court of Appeal in Re Royal Commission to Inquire into 

and Report Upon State Services in New Zealand7 established the following principles: 

a) Whether a party is a person having an interest in the inquiry apart from any interest 
in common with the public is a matter for the commission to decide and is a question 
of fact; and 

b) A commission of inquiry can regulate its own procedure and prescribe or restrict the 
extent of the participation of parties. The overarching consideration is natural justice, 
being generally the right of qualifying parties to a fair opportunity to make relevant 
statements and to correct or controvert prejudicial statements. 

10. In the decision of Badger v Whangarei Refinery Expansion Commission of Inquiry8 the 
High Court established the following principles in relation to the question of cross-
examination before commissions of inquiry: 

a) There is no absolute right for a party to cross-examine witnesses; 

b) Subject to the overriding principle of natural justice, a commission of inquiry is 
master of its own procedure and should be alert to keeping cross-examination within 
reasonable bounds; 

c) A commission of inquiry can indicate to counsel topics on which it does not wish to 
hear and indeed will not permit cross-examination on a particular topic; and 

d) A commission of inquiry has a wide discretion to exclude irrelevancies and to curb 
repetition, to control the procedure and decide how material probative of relevant 
fact or opinion shall be adduced. 

11. The Treaty of Waitangi Act 1975 also contains a number of relevant provisions, these 
being: 

a) Clause 5(9) of the second schedule, which provides that the Tribunal has statutory 
authority to regulate its own procedures in such manner as it thinks fit; and 

                                                           
6 Treaty of Waitangi Act 1975, sch 2, cl 8(1), the exceptions being ss 11 and 12 of the Commissions of 
Inquiry Act 1908 which do not apply. 
7 [1962] NZLR 96. 
8 [1985] 2 NZLR 688. 
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b) Clause 6 of the second schedule, which provides that the Tribunal may receive such 
evidence which, in the opinion of the Tribunal, may assist it to deal effectively with 
the matters before it whether legally admissible or not.9 

12. The above principles will be applied to any final decisions concerning interested party 
participation in stage one. 

What is the Tribunal inquiring into during stage one? 

13. By way of memorandum-directions dated 1 April 2015, the Chairperson of the Waitangi 
Tribunal indicated that the Tribunal had designed a kaupapa inquiry programme to provide 
a pathway for the hearing of claims which raise “nationally significant issues that affect 
Māori as a whole or a section of Māori in similar ways”.10 Health Services and Outcomes 
was one of the areas identified for hearing as part of a broader kaupapa inquiry 
programme.11 

14. A kaupapa inquiry into Health Services and Outcomes was formally commenced on 
30 November 2016 by way of memorandum-directions issued by the Chairperson. In doing 
so, the Chairperson reiterated that kaupapa inquiries were designed to address issues of 
national scale and significance. Claims with specific or local grievances might serve as 
case studies or examples but would otherwise be eligible to participate in the standing 
panel process for remaining historical claims.12 

15. Since then, this Tribunal has decided to proceed with a three-stage inquiry. We decided 
that in stage one we would hear the Wai 1315 and Wai 2687 claims. In making that 
decision, we said: 

This Tribunal therefore proposes to proceed with these claims in the context of 
a discrete and targeted inquiry into areas of primary care, for the purposes of 
these stage one proceedings.13... 

Whilst we acknowledge that there may be other claims that may meet some of 
the criteria above, it is our view an early inquiry into key matters relating to 
primary care would best support this Tribunal’s ability to report in a timely and 
effective manner whilst also providing an effective pathway forward to a 
broader inquiry by way of stage two.14 

16. We went on to say that: 

For clarity, the Tribunal does not intend, at stage one, to embark on a 
comprehensive inquiry into primary care. In order to achieve our intended aims, 
stage one of the proceedings will necessarily need to be targeted and selective 
in its approach in order to distil the structural dimensions of New Zealand’s 
health system as they inform (or otherwise) contemporary health services and 
outcomes for Māori.15 

17. In reconfirming that decision on 29 March 2018, we made the point that the Wai 1315 and 
Wai 2687 claims have the New Zealand primary healthcare framework and its alleged 

                                                           
9 Section 4B of the Commissions of Inquiry Act 1908 also bestows a similar power on the Waitangi 
Tribunal. 
10 Memorandum-directions of the Chairperson concerning the Kaupapa Inquiry Programme, 1 April 
2015 at [2]. 
11 At [25]. 
12 Wai 2575, #2.5.1 at [12]. 
13 Wai 2575, #2.5.17 at [10]. 
14 At [11]. 
15 At [16]. 
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flaws as their sole focus. We outlined, based on the material filed by those claimants, what 
we understood to be the New Zealand primary healthcare framework.16 We said that:  

...these two claims are national in scale and have as their sole focus the 
legislative and policy framework of New Zealand’s primary healthcare system 
as a whole and its alleged flaws. These are the issues we will be considering 
in stage one.17...  

We confirm that stage one of the Health Services and Outcomes Kaupapa 
Inquiry will be restricted to hearing the claims of Wai 1315 and Wai 2687 only.18 

We reiterate that we will not hear matters outside the legislative and policy 
framework for the primary healthcare system nor any evidence which 
duplicates that filed by the Wai 1315 and Wai 2687 claimants.19 

18. The Tribunal has since released a statement of issues for stage one.20 In it we again stated 
that the focus of stage one is the legislative and policy framework of New Zealand’s 
primary healthcare system as a whole and its alleged flaws when assessed against the 
principles of the Treaty of Waitangi. The statement of issues provides a clear indication of 
the issues which the Tribunal intends to address during stage one of the inquiry. 

19. We are inquiring into and reporting on the Wai 1315 and Wai 2687 claims during stage 
one. We will not be inquiring into nor reporting on the claims of any interested parties. The 
“inquiry” at stage one is not a broad all-purpose inquiry into primary health. The “inquiry” 
is into the claims of Wai 1315 and Wai 2687 and the issues they raise, as set out in the 
statement of issues. 

Memoranda filed seeking to participate as an interested party 

20. Having read the various memoranda seeking leave to participate as interested parties, I 
get the sense that: 

a) Parties have not properly understood what is the “inquiry” that we are embarking 
upon at stage one. In some instances, parties appear to have taken the attitude that 
the mere fact they have a registered claim before the Tribunal is sufficient without 
truly reflecting on the nature of the matters that will be inquired into at stage one; 
and 

b) Parties assume that stage one provides a convenient segue into hearing their 
claims. That is not the case. 

21. In that respect, those parties who participate in stage one will need to ensure that their 
submissions, evidence and questioning of witnesses relates to, demonstrates or highlights 
an issue raised in the Wai 1315 and Wai 2687 statements of claim and/or the statement of 
issues. That might conveniently be by way of a case study or an example of an issue. We 
also allow for the possibility that an interested party disagrees with  evidence that has been 
filed by the Wai 1315 and Wai 2687 claimants on a particular issue and  wishes to respond 
directly to that. However, the touchstone at all times will be the matters pleaded in the Wai 
1315 and Wai 2687 statements of claim and the statement of issues. 

22. Some of the memoranda filed made it clear as to the type of evidence that was proposed 
to be filed which in turn responded to the statement of issues. An example of that is the 
memorandum filed by Kahui Legal on behalf of Wai 2499. Counsel also clarified that 

                                                           
16 Wai 2575, #2.5.25 at [77]-[79] inclusive. 
17 At [80].  
18 At [90]. 
19 Wai 2575, #2.5.25 at [92]. 
20 Wai 2575, #1.4.1. 



 

6 

evidence to be brought by the Wai 2499 claimants will not duplicate the existing evidence 
filed by the claimants.21 

23. However, many memoranda were opaque. Unfortunately, there were also some which, on 
the face of it, bear little relevance to the stage one inquiry. Examples are: 

a) The memoranda filed by Phoenix Law Limited where they suggest evidence will be 
led concerning their claimants’ mana and tino rangatiratanga;22 

b) The memorandum filed by Te Mata Law referring to the Māori Maternal Health 
Services (Wai 2719) claim;23 

c) The memorandum filed by Te Mata Law in relation to the Mental Health (Baker) (Wai 
2723) claim;24 

d) The memoranda filed by Afeaki Chambers and Zwaan Legal which lack detail;25 and 

e) The memoranda filed by Daniel Watkins and Ranfurly Chambers, which do not 
clearly explain how their clients’ claims respond to Wai 1315, Wai 2687 or the 
statement of issues.26 

24.  I list those memoranda above as being examples in which it is not clear as to the basis 
upon which participation in stage one is sought, what parts of the Wai 1315 and Wai 2687 
claims or the statement of issues are being responded to and what evidence is proposed 
to be filed. 

Filing of memoranda and evidence by interested parties 

25. What is required is a proper understanding of what the Tribunal will be inquiring into at 
stage one and a disciplined approach on the part of claimants and counsel. 

26. At this stage I have not decided to rule out any proposed interested parties from 
participation in stage one; however, memoranda of counsel along with any proposed briefs 
of evidence must be filed with the Tribunal no later than 4.00pm, Friday 27 July 2018. 

27. In the memoranda, counsel must clearly identify the following matters: 

a) The party who wishes to participate in stage one and (where relevant) their Wai 
number; 

b) Where relevant their statement of claim and which part of it specifically pleads an 
issue identified in the stage one statement of issues; 

c) Whether they rely upon s 4A(1) or s 4A(2) tests set out in the Commissions of Inquiry 
Act 1908; 

d) The level of participation that is sought during stage one. That is whether: 

(i) They seek a watching brief only; 

(ii) They seek to file submissions only; or 

(iii) They seek to file evidence and make submissions during stage one. 

                                                           
21 Wai 2575, #3.1.189 at [6] and [7]. 
22 Wai 2575, #3.1.192 at [6(a)] and Wai 2575, #3.1.193 at [5] and [7(a)]. 
23 Wai 2575, #3.1.198. 
24 Wai 2575, #3.1.199. 
25 Wai 2575, #3.1.201 and #3.1.206. 
26 Wai 2575, #3.1.203 and #3.1.208 at [18]. 
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e)  Those parts of the Wai 1315 and Wai 2687 claims and/or the statement of issues 
which the evidence is responding to 

f) An assurance that any of the proposed evidence does not duplicate that which has 
already been filed by the Wai 1315 and Wai 2687 witnesses; 

g) Why the proposed evidence is not best left to be addressed in stage two or three of 
the broader inquiry; and 

h) If a party proposes to participate in reliance upon the test set out in s 4A(2) of the 
Commissions of Inquiry Act 1908, how and in what way their interests are adversely 
affected by any evidence which will be given during stage one. 

28. For any evidence filed, it must be obvious, on the face of it, which parts of the Wai 1315 
and Wai 2687 claims and/or the statement of issues the evidence filed relates or responds 
to. If this discipline is not adhered to, then the risk is that: 

a) The brief of evidence will not be placed on the record; 

b) The brief of evidence will be redacted; or  

c) Leave will be refused to participate in stage one.  

29. I reiterate that stage one is not an opportunity for interested parties to attempt to broaden 
its scope into issues which we will not inquire into or report on at this stage.  All proposed 
submissions and evidence must have a specific focus on the legislative and policy 
framework of the primary healthcare system. 

30. I will issue a decision by midday, Friday 10 August 2018 indicating who can participate 
and to what extent as interested parties during stage one. 

Cross-examination 

31. Counsel made a variety of suggestions on the topic of cross-examination. Some sought 
leave to cross-examine viva voce, and others sought leave to file questions in writing. 
Unfortunately, most of the requests for cross-examination of the Wai 1315 and Wai 2687 
witnesses were unspecific as to detail and length of time required. 

32. Of course, it is impossible for any of the proposed interested parties to have given any 
indications as to cross-examination of Crown witnesses given that that evidence has yet 
to be filed and circulated. 

33. The same need for discipline and a realistic understanding of the scope of stage one is 
required prior to any requests for cross-examination of either claimant or Crown witnesses 
being made. I direct that after the Crown evidence has been filed and circulated, interested 
parties are to file memoranda by midday, Friday 14 September 2018 providing detailed 
indications of the following: 

a)  The party and (where relevant) their Wai number on whose behalf counsel 
proposes to cross-examine; 

b) Where relevant which part of their statement of claim specifically pleads an issue 
identified in the stage one statement of issues; 

c) Which claimant and/or Crown witnesses they propose to cross-examine; 

d) On what topics; 

e) For what purpose; 

f) What aspect of the Wai 1315 and Wai 2687 claims and/or statement of issues they 
propose to explore; 
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g) How much time they require; and 

h) An assurance that their questions will not duplicate those asked by counsel acting 
for Wai 1315, Wai 2687 and any other parties who are granted interested party 
status. 

34. A decision will then be released by the Tribunal by midday, Friday 21 September 2018 
responding to those requests. 

35. If it becomes apparent that there is insufficient time to permit all of the requests for cross-
examination by the interested parties, we may need to revert to a process whereby 
questions are to be filed in writing, although that is not the preferred option. 

36. Counsel should confer amongst themselves to ensure that there is no duplication of issues 
and a sharing of the workload. 

Amendments to the timetable 

37. Given the above approach, it is necessary to amend the stage one timetable. It is attached 
as Appendix One. In doing so, I have attempted to preserve, as far as possible, the 
timeframes originally granted to the Crown and the Wai 1315 and Wai 2687 claimants for 
the filing of their evidence and evidence in reply. 

Memorandum by Afeaki Chambers concerning stage two 

38. On 28 June 2018, Afeaki Chambers filed a lengthy memorandum of counsel seeking to 
make submissions on the priority areas for stage two.  

39. I note the following: 

a) Afeaki Chambers supported a joint memorandum filed on behalf of a number of 
counsel on 15 May 2018 which set out proposals concerning stage two;27 

b) Although they indicated by separate memorandum that they would attend the 
judicial conference scheduled for 11 June 2018, they did not provide any separate 
submissions concerning planning matters for stage two;28 

c) During the recent judicial conference held on 11 June 2018, Te Mata Law sought 
and were granted leave to file a further memorandum concerning stage two.29 No 
other counsel sought to do so including representatives from Afeaki Chambers who 
were present at that judicial conference; and 

d) The memorandum filed by Afeaki Chambers on 28 June 2018 was filed after the 
Tribunal had released its memorandum-directions of the same date indicating 
priority matters for stage two.30 

40. I direct the Tribunal staff not to add the Afeaki Chambers memorandum of 28 June 2018 
to the record of inquiry. It was filed without leave and was received too late to be taken into 
account by the panel members. 

Crown Historical Overview Report 

41. On 6 June 2018, Annette Sykes & Co filed a memorandum expressing concerns about the 
historical health overview report that is being funded by the Crown.31 Ms Jordan made oral 
submissions concerning that issue at the judicial conference on 11 June 2018. 

                                                           
27 Wai 2575, #3.1.164. 
28 Wai 2575, #3.1.154. 
29 Wai 2575, #2.5.28 at [16]. 
30 Wai 2575, #2.5.29. 
31 Wai 2575, #3.1.179. 
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42. Annette Sykes & Co were granted leave to file a further memorandum clarifying their 
concerns by midday, Monday 25 June 2018.32 

43. A memorandum was subsequently filed on 26 June 2018, which I granted leave to be 
added to the record. Counsel clarified that their primary concern is that the Ministry of 
Health has allegedly limited the scope of the project in a revised Request for Quotation. 
This revised scope, counsel claimed, states that the report “is not intended to form the 
basis of evidence to support historical claims”. Counsel are concerned that this will not 
adequately address the alleged impact of colonisation on Māori.33  

44. I note that the scope of the proposed report was to: 

[I]nclude an analysis of the extent to which colonisation, institutional racism 
and other causes shaped Māori excess to social detriments of health (e.g. 
education, employment, social welfare, housing), as well as how those 
contributed to Māori health outcomes. It will also include positive developments 
that supported Māori health development.34 

45. In directing that the Crown proceed with the proposed report, I also advised that the report 
would be placed on the record of inquiry. I note also that the commissions recommended 
by part one of the pre-casebook assessment, and confirmed by my directions of 28 June 
2018, are contingent on the Crown-funded historical health overview report providing 
historical background for the period from 1840 to the 1990s. It is therefore anticipated that 
such a report will provide significant historical evidence to be considered and tested in 
these proceedings, and the author/s would need to be available for cross-examination 
purposes if required.35  

46. I trust the preceding paragraphs are of assistance in clarifying the Tribunal’s position. If an 
issue remains, I direct Crown Law to respond to the issues raised in the memorandum 
filed by Annette Sykes & Co by 4.00pm, Friday 20 July 2018. 

Evidence in chief for stage one 

47. The evidence filed in support of the Wai 1315 and Wai 2687 claims to date is voluminous. 
I am expecting that evidence to be filed by the Crown will likewise be voluminous. In 
addition, there will also be evidence from interested parties and reply evidence by the Wai 
1315 and Wai 2687 claimants. In order to get through our hearings in the time allotted, I 
direct that all evidence in chief on behalf of any stage one witnesses, whether in the form 
of a brief of evidence or affidavit, is to be taken as read. 

48. Counsel for Wai 1315 submitted that Katherine Gottlieb, the President/CEO of the 
Southcentral Foundation, give evidence during stage one. They propose that she 
effectively present Annexure “C”,  to  the evidence of Mr Taitimu Maipi which has already 
been filed on the record of inquiry.36 

49. Subject to there being no objection from the Crown, that request appears to be in order.  
Katherine Gottlieb’s evidence would be restricted solely to speaking to the annexure which 
is already in the evidence of Mr Maipi and on the record of inquiry. 

Miscellaneous matters 

50. Professor Smith has informed me that she and her husband recently had some 
conveyancing work carried out for them by Rainey Collins, Solicitors of Wellington. I 

                                                           
32 Wai 2575, #2.5.28 at [17]. 
33 Wai 2575, #3.1.188 
34 Wai 2575, #3.1.98(b). 
35 Wai 2575, #2.5.17 at [31]. 
36 Wai 2575, #A10. 
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understand that the legal work has concluded and that there is no ongoing solicitor/client 
relationship. I do not consider that this constitutes any real or perceived conflict of interest. 
However, out of an abundance of caution I provide this information to parties in the 
interests of transparency. 

51. On 2 July 2018, the Crown filed its statement of response to the stage one statement of 
issues.37 They submitted that as their evidence develops for stage one it may be beneficial 
to file an amended statement of response and summary of the Crown’s evidence in one 
document. I agree. The date for filing that document is midday, Friday 14 September 
2018. 

52. Tamaki Legal filed a memorandum on 4 July 2018 seeking an extension of the time within 
which to file further submissions concerning the Crown’s statistical project. That extension 
is granted. They now need to file any further submissions by midday Friday, 20 July 2018. 

 

The Registrar is to send this direction to all those on the notification list for Wai 2575, the 
Health Services and Outcomes Kaupapa Inquiry. 

 

DATED at Hamilton this 5th day of July 2018 

 
Judge S R Clark 
Presiding Officer 
WAITANGI TRIBUNAL 
  

                                                           
37 Wai 2575, #1.3.1. 




