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Introduction

1. This memorandum-directions responds to the Crown’s proposal for the Tribunal to defer
the proposed kaupapa inquiry into claims concerning Housing Policy and Services (Wai
2750).

Crown proposal to defer inquiry

2. On 31 July 2018, Jacki Cole and Sam Eccles, counsel for the Crown, filed a memorandum
responding to new and amended statements of claim and accompanying submissions of
eligibility (Wai 2750, #3.1.99). Crown counsel noted that the government is in the process
of establishing a dedicated Ministry for Housing and Urban Development (the Housing
Ministry), which will commence with initial functions from 1 October 2018.

3. Crown counsel proposed that the Tribunal defer further work on the proposed inquiry until
the government and the Housing Ministry have had a reasonable period of time to establish
the new work programmes. Counsel suggested that the Tribunal reconvene on or about 1
April 2019 to hear from parties on the progress and achievements of the Housing Ministry
and other Crown work programmes.

Claimant responses to the Crown’s proposal to defer inquiry

4. On 7 August 2018, | issued memorandum-directions instructing claimant counsel to file by
30 August 2018 submissions in response to the Crown’s proposal that the Tribunal defer
further work on the proposed inquiry into claims concerning Housing Policy and Services
(Wai 2750, #2.5.7).

5. The Tribunal received the following memoranda in response to the Crown’s proposal by
30 August 2018:

a. Te Kani Williams and Coral Linstead-Panoho on behalf of Wai 1781, Wai 2699,
and Veronica Henare (Wai 2750, #3.1.111);

b. Cameron Hockly on behalf of Wai 2716 (Wai 2750, #3.1.113);

c. Dr Bryan Gilling and Sarah Dysart on behalf of Wai 972, Wai 1661, Wai 1670, Wai
1843, Wai 1940, and Wai 2389 (Wai 2750, #3.1.114);

d. David Stone on behalf of a number of parties (Wai 2750, #3.115);
e. Season-Mary Downs and Josey Lang on behalf of Wai 682 (Wai 2750, #3.1.116);
f. Alana Thomas on behalf of Wai 2722 (Wai 2750, #3.1.117);

g. Bryce Lyall and Linda Thornton on behalf of Wai 869, Wai 874, Wai 1832, Wai
2368, and Wai 2742 (Wai 2750, #3.1.118);

h. Mr Lyall on behalf of Raymond Hall, and John Tamihere (Wai 2750, #3.1.119) with
accompanying brief of evidence of Mr Tamihere; and

i. Michael Sharp on behalf of Wai 2757 (Wai 2750, #3.1.120).



6. In addition, the Tribunal received the following memoranda out of time:

a.

e.

Mr Williams and Ms Linstead-Panoho on behalf of Wai 1781, Wai 2699, and Ms
Henare with accompanying briefs of evidence of Hurimoana Nui Dennis, Veronica
Ellen Henare, Beth Bowden, and Jane Hopkirk (Wai 2750, #3.1.121);

Winston McCarthy on behalf of Wai 2739 (Wai 2750, #3.1.122);

Darrell Naden and Siaosi Loa on behalf of a number of parties (Wai 2750,
#3.1.123);

Annette Sykes, Rebekah Jordan and Jordan Bartlett on behalf of Wai 558, Wai
1885, Wai 2494, and Glen Tupuhi (Wai 2750, #3.1.124); and

Donna Hall and Eilish O’Connor on behalf of Wai 2758 (Wai 2750, #3.1.126).

7. | grant leave for these memoranda filed out of time to be added to the Wai 2750 record of

inquiry.

Extension request

8. On 30 August 2018, the Tribunal received an extension request from Janet Mason and
Sophia Collinson on behalf of a number of parties to file a response by 5 September 2018
(Wai 2750, #3.1.125).

9. On 4 September 2018, via an email sent from the Tribunal’s Registrar, | granted the leave
sought and directed Ms Mason to file the above by 5 September 2018. Subsequently, on
5 September 2018, counsel filed their memorandum (Wai 2750, #3.1.127).

Responses by parties to the Crown’s proposal

10. All claimant memoranda oppose the Crown’s proposed deferral as unreasonable and
unnecessary.

11. There was general consensus raised in submissions on the following:

a.

The Tribunal’s findings and recommendations will assist the new Housing Ministry
to develop future policies and programmes that will be more compliant with Te
Tiriti;

The need to address housing disparities is an urgent and significant concern and
any delay to an inquiry will exacerbate the prejudice currently suffered by the
claimants;

An inquiry should proceed in a focused and efficient manner and could be done in
parallel with the Crown’s work programme; and

The Crown will still have a reasonable period of time to develop its workstreams
and set out its policies.



Discussion

12.

13.

14.

15.

16.

17.

The majority of the claims filed in respect of housing which are to be heard in this inquiry
were filed prior to the 2008 deadline.

A judicial conference was held on 13 March 2018 to discuss these claims and the form
that the inquiry would take. During this judicial conference, there was agreement between
the Crown and claimants that the inquiry should commence as soon as possible in respect
to claims relating to contemporary issues. There was also discussion that a possible way
forward would be to hold mediation in relation to contemporary and focussed issues.

The Crown’s request to now defer the inquiry is at odds with the decisions reached during
the judicial conference. The establishment of a new Housing Ministry is to be applauded
but it does not and cannot defer the importance and urgency of hearing claims that have
been before the Waitangi Tribunal for some years and require determination within a
reasonable timeframe.

| also agree with claimant counsel that proceeding with the inquiry will not limit or affect
the new Housing Ministry, but may in fact assist in its development of contemporary Crown
policy. Furthermore, as noted by claimant counsel, there is nothing to prevent the Crown
from developing workstreams for the new Ministry while the Tribunal inquiry is underway.

One option suggested by parties is to progress directly to a Tribunal inquiry with a staged
approach whereby contemporary matters are dealt with at the outset followed by historical
issues. Crown counsel submitted that any kaupapa inquiry into Housing Policy and
Services should have a contemporary focus (Wai 2750, #3.1.99, paras 22 and 23).

Another option raised by Ms Sykes during the 13 March 2018 judicial conference was a
Tribunal-led mediation (Wai 2750, #4.1.1, p 34). There was some support from parties with
respect to this suggestion. | note that, under clause 9A of the Second Schedule of the
Treaty of Waitangi Act 1975 (the Act), the Waitangi Tribunal may refer a claim to mediation
as an alternative resolution method.

18. Both of these options appear to have merit, however that will be for the panel to determine.
Decision
19. Having regard to the above discussion, further work on the Housing inquiry will not be

20.

deferred as requested by the Crown.

| will be appointing a panel to inquire into the Housing claims in the near future.



The Registrar is directed to send a copy of this direction to counsel for the claimants, Crown
counsel and all those on the distribution list for Wai 2750, the Kaupapa inquiry into claims
concerning Housing Policy and Services.

DATED at Wellington on this 30" day of October 2018.

L\J LN -

Chief Judge W W Isaac
Chairperson
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