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Introduction 

1. This decision concerns an application for an urgent inquiry into Wai 2624, the Alcohol 
Healthcare Claim. The claim relates to the Sale and Supply of Alcohol Act 2012 (the Act), 
specifically the lack of consultation with Maori and lack of reference to the Treaty of 
Waitangi. 

Procedural History 

2. On 13 February 2017 the Tribunal received a statement of claim from David Ratu which 
was registered on 4 May 2017 (Wai 2624, #1.1.1 & #3.1.1). The allegations in the 
statement of claim relate to the lack of reference to Te Tiriti 0 Waitangi in the Act and the 
Crown failing to implement the recommendations of the Law Commission in its 2010 
Report Alcohol in Our Lives: Curbing the Harm. The claimant originally sought to have 
the claim heard as part of Wai 2575, the Health Services and Outcomes Kaupapa Inquiry 
(the Health inquiry). 

3. On 8 March 2019, the Tribunal received an amended statement of claim and application 
for an urgent inquiry into Wai 2624 from David Ratu, on behalf of those affected by the 
alcohol-related prejudice suffered by Maori as a result of the failings of the Act (Wai 2624, 
#1.1.1 (a) & #3.1.4). This was accompanied by the affidavit in support by Mr Ratu (Wai 
2624, #A1). 

4. The amended statement of claim relates to the lack of reference to Te Tiriti 0 Waitangi in 
the Act, the lack of consultation with Maori and their ability to be part of the decision
making process. The urgent application relates to the allegations in the amended 
statement of claim. 

5. On 25 March 2019, the Crown filed its submissions in response, opposing the application 
(Wai 2608, #3.1.5). 

6. Counsel for Wai 2624 filed submissions in reply to those of the Crown on 9 April 2019 
(Wai 2624, #3.1.7). 

Background 

7. The Sale and Supply of Alcohol Act 2012 replaced the Sale of Liquor Act 1989 and 
provides for the regulatory control of the sale and supply of alcohol (s 3). The object of 
the Act is that the sale, supply and consumption of alcohol should be undertaken safely 
and responsibly, and to minimise the harm caused by the excessive and inappropriate 
uses of alcohol (s 4). 

8. The Act provides for an Alcohol Regulatory Licensing Authority and District Licensing 
Committees to consider applications made under the Act. Section 105 sets out the 
matters that must be taken into consideration when considering whether to issue a 
licence, which are as follows (s 105(1)): 

(a) the object of this Act: 
(b) the suitability of the applicant: 
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(c) any relevant local alcohol policy: 
(d) the days on which and the hours during which the applicant proposes to sell 

alcohol: 
(e) the design and layout of any proposed premises: 
(f) whether the applicant is engaged in, or proposes on the premises to engage 

in, the sale of goods other than alcohol, low-alcohol refreshments, non
alcoholic refreshments, and good, and if so, which services: 

(g) whether the applicant is engaged in, or proposes on the premises to engage 
in, the provision of services other than those directly related to the sale of 
alcohol, low-alcohol refreshments, non-alcoholic refreshments, and food, 
and if so, which services: 

(h) whether (in its opinion) the amenity and good order of the locality would be 
likely to be reduced, to more than a minor extent, by the effects of the issue 
of the licence: 

(i) whether (in its opinion) the amenity and good order of the locality are 
already so badly affected by the effects of the issue of existing licences 
that-

(i) they would be unlikely to be reduced further (or would be likely to 
be reduced further to only a minor extent) by the effects of the issue 
of the licence; but 

(ii) it is nevertheless desirable not to issue any further licences: 
U) whether applicant has appropriate systems, staff, and training to comply 

with the law: 
(k) any matters dealt with in any report from the Police, an inspector, or a 

Medical Officer of Health made under section 103. 

9. Of further relevance to this application is that the Act provides a process for objections 
to applications. Section 102 provides for objections to applications for a liquor licence 
from any person with "a greater interest in the application for the licence than the public 
generally" (s 1 02( 1)). 

Parties' Submissions 

Applicant's Submissions 

10. The applicant submits that Maori are suffering and are likely to continue suffering 
irreversible prejudice as a result of the legislative failings of the Act (Wai 2624, #3.1.4). 

11. The applicant identifies three specific aspects of the Act as legislative failings. These are 
that the Crown has breached the principles of the Treaty of Waitangi by failing to: 

a) require that District Licensing Committees and the Alcohol Regulatory Licensing 
Authority take into account or have regard to Te Tiriti or its principles, particularly 
in s 105; 

b) guarantee that Maori have standing within the meaning of section 102(1) of the Act, 
which fails to acknowledge the special place of Maori in society as mana whenua 
and signatories to Te Tiriti and fails to take into account that the alcohol-related 
prejudice suffered by Maori is greater than that of the general public; and 

c) guarantee Maori representation on District Licensing Committees or the Alcohol 
Regulatory Licensing Authority, which are the bodies that decide whether an 
alcohol licence is granted. 
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12. The applicant therefore submits that due to these legislative failing, Maori are suffering 
irreversible prejudice. The applicant draws on a range of statistics to support his claim to 
demonstrate that Maori are suffering more than non-Maori as a result of alcohol-related 
prejudice (Wai 2624, #3.1.4). For example, he says Maori are 1.8 times more likely to 
binge drink or have a hazardous drinking pattern, 2.5 times more likely to die from an 
alcohol attributable death and young Maori men aged between 15-24 years old suffer 
more harm living in areas with high liquor outlets, than non-Maori. 

13. The applicant submits that this year there will be over 10,000 applications for an alcohol 
licence or renewal in the Auckland region alone, meaning that the legislative failings of 
the Act will continue to prejudice Maori unchecked. Further, the applicants rely on my 
decision made to grant an urgent application for Wai 2540, the Department of Corrections 
and Reoffending Prisoners Claim, on the basis that the imminence of the prejudice to 
large numbers of Maori is better dealt with now and not in years' time (Wai 2540, #2.5.4). 
The applicant submits this supports his application as the prejudice is to all Maori. 

14. The applicant submits that there is no alternative remedy available that would be 
reasonable to exercise. They submit that this claim will not be heard in full through the 
Health inquiry. Furthermore, the applicant submits that if this were to proceed as part of 
the Health inquiry. the timeframe for hearing is not urgent, and the report is not due to be 
released for at least two years. Counsel for the applicants submit further that if this were 
to be the alternative course taken, approximately 20,000 alcohol licences would be 
issued and renewed without the legislative failings being taken into consideration. 

15. Counsel for the applicant submits they are ready to proceed to hearing urgently. 

16. Further, the applicants submit that this application is of national significance and all Maori 
communities are affected. The applicant provides statistics to demonstrate how Maori 
are suffering in relation to alcohol more than any other group of people, yet have no part 
to play in the issuing of alcohol licences. Finally, the applicant submits that it is of great 
significance that the Treaty is ignored in legislation, to the direct prejudice of Maori. 

Crown's Submissions 

17. The Crown opposes the application for an urgent inquiry but submits that the effect of 
alcohol on Maori is a significant issue and one that the Tribunal should inquire into (Wai 
2624, #3.1.5). Crown counsel submits that the Tribunal has already recognised this and 
identified alcohol abuse, among other matters, as a priority for stage two of the Health 
inquiry. He submits that significant commissioned research is currently being prepared 
for the alcohol-related issues and that as this claim is consolidated into the Health inquiry, 
it should therefore be heard by that Tribunal panel. 

18. Further, counsel submits that alcohol-related prejudice is a multi-faceted issue, and this 
should not be heard on its own, but rather with other related claims. The Crown submits 
that for the Tribunal to gain a comprehensive understanding of this issue and respond 
effectively, it should engage in a broad inquiry of all alcohol-related prejudice, rather than 
taking a narrow approach and inquiring solely into the legislation focused on by the 
applicant. 

19. The Crown disagrees that stage two of the Health inquiry is too far away. Crown counsel 
submits that even if urgency is granted, this claim is unlikely to be heard before stage 
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two of the Health inquiry and therefore urgency will not advance the rate at which it is 
heard. The Crown further su~.r,nits that if this claim were granted an urgent hearing and 
legislative reform was recommended, it would likely not be implemented any quicker than 
if this claim were inquired into 'as part of the Health inquiry. 

20. The Crown submits that this application essentially relates to alleged legislative failings 
which have been in place since 2012 and as this issue has been raised seven years later, 
there is no current or imminent Crown action that requires Tribunal action. The Crown 
submits that alcohol licences lie with licensing Committees operated by city and district 
councils through the legislative setting, rather than an imminent Crown action. Therefore, 
the Crown submits that as this issue is legislative, the urgency criterion of imminent 
Crown action cannot be satisfied. However, the Crown accept that urgencies of this 
nature have been granted in past, such as in the case of Wai 2540. Crown counsel 
submits that there are stark differences between the grant of urgency in Wai 2540 and 
this application. In particular, the Crown submits that in the former case there was no 
kaupapa inquiry already launched and therefore the prejudice suffered was significantly 
greater than in this case, and that the Health inquiry panel has already identified alcohol, 
tobacco and SUbstance abuse a separate topic within the inquiry, so this claim will not be 
lost in a broader inquiry. 

21. Finally, the Crown submits that if urgency is granted, all those claims related to alcohol 
will apply for urgency, meaning that practically there will be no further prioritisation than 
has already occurred. 

Applicant's Reply 

22. In response to the Crown, the applicant submits the specific issues pleaded in this 
application will be lost amongst the overarching Health inquiry (Wai 2624, #3.1.7). The 
applicant distinguishes this claim from the others related to alcohol as it specifically 
addresses the "primordial and primary prevention of alcohol harm among Maori 
stemming from the legislative context which governs the sale and supply of alcohol" (at 
[6]). In contrast, counsel submit the other alcohol-related claims in the Health inquiry 
focus on secondary prevention of alcohol harm, namely ensuring further harm is 
minimised through health services. Counsel submit that the Health inquiry is likely to 
adopt a health services and treatment-focused lens and therefore only consider the role 
of health services in alcohol-related harm to Maori, and that this is evident from the 
research currently being prepared for that inquiry. 

23. Claimant counsel submit that that the Crown's submission that this claim relates to a 
legislative setting and would require changes to be made to legislation is irrelevant. They 
submit that many changes have been made since the implementation of the Act and 
there are currently two members' Bills before the House which could benefit from the 
findings sought in this application. 

24. Counsel further emphasise that the Health panel has not yet determined the order in 
which it will address the three priority issues for stage two. They submit that each of the 
priority issues could easily take 18 months to be heard, which could mean significant 
delay to alcohol-related claims being heard by that panel. Counsel further argue that the 
application raises issues of a constitutional nature and it is possible that this claim will 
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not be heard as part of the Health inquiry but rather as part of the future constitutional 
kaupapa inquiry. They submit that the Chairperson's -recent memorandum on the 
kaupapa inquiry programme indicates that it is not anticipated that the constitutional 
kaupapa inquiry will proceed any time soon. 

25. In response to the Crown's argument that this claim is not urgent because the Act was 
passed in 2012, the applicant submits that the Ministry of Justice recommended that the 
Act be given a period of five years to "bed in" before any broader changes were 
investigated. Those five years have now passed. Further, counsel argue that the 
applicant has already explained in his brief of evidence (Wai 2624, #A 1) that this claim 
has always been urgent but has only just been brought before the Tribunal because 
before now the applicant did not have the necessary paper trail or jurisprudence to 
validate his allegations (at [7]). 

Urgency Criteria 

26. The Tribunal's Guide to Practice and Procedure states the following with regards to 
applications for an urgent hearing: 

In deciding an urgency application, the Tribunal' has a regard to a number of 
factors. Of particular importance is whether: 

• The claimants can demonstrate that they are suffering, or are likely to 
suffer, significant and irreversible prejudice as a result of current or 
pending Crown actions or policies; 

• There is no alternative remedy that, in the circumstances, it would be 
reasonable for the claimants to exercise; and 

• The claimants can demonstrate that they are ready to proceed urgently 
to a hearing. 

Other factors that the Tribunal may consider include whether: 

• The claim or claims challenge an important current or pending Crown 
action or policy; 

• An injunction has been issued by the courts on the basis that the 
claimants have submitted to the Tribunal the claim or claims for which 
urgency has been sought; and 

• Any other grounds justifying urgency have been made out. 

Prior to making its determination on an urgency application, the Tribunal may 
consider whether the parties or the take or both are amenable to alternative 
resolution methods, such as informal hui or formal mediation under clause 9A 
of schedule 2 to the Treaty of Waitangi Act 1975. 

Discussion 

27. The fraught relationship between Maori and alcohol is well-known and well documented 
down through almost 200 years. The accounts from Kororareka in the 1820s down to the 

6 



here and now are readily available. There is nothing new in a claim about this but it forms 
the background to it. 

28. The Crown has made various attempts to deal with this. These are also well-known. 
Reference only needs to be had to the restriction to on-license sales to Maori between 
1847 and 1948.1 There was also the prohibition of alcohol in the King Country until 1953.2 

That is one side of it. The other is the repeal of the on-license prohibition in 19483 it is 
often said under pressure from Maori soldiers returning from World War 2. 

29. The applicant and the Crown seem close to agreement on the issue of harm. One view 
is to see alcohol harm in terms of health and in terms of alcohol's confederates: tobacco 
and drugs. The Health Kaupapa Inquiry Stage 2 will be looking at these issues in the 
medium future. 

30. The applicant appears to recognise that view but says that the Tribunal should go behind 
this matter to the pOtake. He says the Tribunal should look at the rights and needs of 
Maori in Treaty terms and the consequent duties of the Crown. 

31. When I look at the three points referred to in paragraph 11, it is clear to me that the issue 
is so important to Maori that it can be well said that Maori, who appear to suffer more 
than the general population, should have an active role in decision-making in relation to 
the supply of alcohol. 

32. I work on that basis, but the Tribunal hearing the matter may have a different view. My 
working hypothesis, however, provides a means to reach the decision that I do. 

33. It comes down to a judgment call. In the end there is no evidence that if the three 
propositions advanced in paragraph 11 were accepted and acted upon by the Crown that 
there would be any positive effect for Maori in the short term. By the short term I mean 
from one year out at the near end. I choose that time because that is how long it would 
take to set up an urgent inquiry to hear it, and to report, and for changes to be 
implemented. The further end of the "short term" would be when the Constitutional and 
Health Inquires could advance in the same way. It is my view that the proposals and 
propositions advanced by the applicant will not provide a quick fix. The harm is 
continuous and serious but a limited inquiry would have little utility. 

34. The issue is best dealt with in a broader context of Health and Constitutional issues rather 
than the narrow "one off' approach, that is suggested. 

35. I should conclude by remarking that I do not accept that it is beyond the remit of the 
Health Inquiry to deal with the way in which decisions are made in relation to the supply 
of deleterious substances. 

1 Enacted through various legislative instruments including: Sale of Spirits to Natives Ordinance 1847; 
Outlying Districts Sale of Spirits Act 1870; Native Licensing Act 1878; Licensing Act 1881; Licensing 
Amendment Act 1904; Licensing Amendment Act 1910; Licensing Amendment Act 1948. 
2 Proclamation that no liquor license be granted in the King Country (3 December 1884) 2 New Zealand 
Gazette 1685, which remained in force until the enactment of the Licensing Amendment Act (No.2) 1953 
and subsequent poll. 
3 Licensing Amendment Act 1948. 
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Decision 

36. Urgency is refused. 

The Registrar is to send a copy of this direction to counsel for the applicant, Crown counsel 
and those on the notification list for Wai 2624, the Alcohol Healthcare Claim. 

DATED at Wellington this 30th day of April 2019 

] 
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Judge P J Savage 
Deputy Chairperson 

WAITANGI TRIBUNAL 
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