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Introduction · 

1. This decision concerns an application for an urgent inquiry into Wai 2608, the Prosecution 
of Maori Offenders (Morrison) Claim . The cla im relates to alleged bias in the exercise of 
discretion by the New Zealand Police (Police) as to whether or not to prosecute Maori , 
and the Crown's failure to address the disproportionate prosecution of Maori. 

Procedural History 

2. On 17 November 2016 the Tribunal received a statement of claim from Timothy 
Aperehema Morrison which was registered by the Tribunal on 22 February 2017 (Wai 
2608, #1.1.1; & #2 .1.1 ). The claim alleges there is institutional bias in the justice system 
that disproportionately targets Maori. 

3. The Tribunal received an amended statement of claim and application for an urgent 
inquiry into Wai 2608 from Timothy Aperehama Morrison on behalf of all Maori on 8 
February 2019 (Wai 2608, #1 .1.1 (a) & #3 .1.1 ). This was accompanied by two affidavits 
in support from Mr Morrison and Timothy Brian McKinnel (Wai 2608, #A 1 & #A2). The 
urgent application relates to the allegations in the amended statement of claim. 

4. On 6 March 2019, the Crown filed its submissions in response (Wai 2608, #3.1.2) . 
Counsel for Wai 2608 filed submissions in reply to those of the Crown on 20 March 2019 
(Wai 2608, #3.1.3). 

5. On 23 April 2019, the Tribunal rece ived a Crown memorandum seeking leave to file 
further submissions in relation to the merits of this urgency application in light of the 
Chairperson's memorandum on the kaupapa inquiry programme dated 27 March 2019 
(Wai 2608, #3.1 .4). 

6. The Crown filed its revised submissions opposing urgency on 9 May 2019 (Wai 2608, 
#3.1.5). On 23 May 2019, the applicant responded to those submissions of the Crown 
(Wai 2608, #3.1.6). 

Parties' Submissions 

Applicant's Submissions 

7. The applicant submits that Maori have suffered and are likely to continue suffering 
irreversible prejudice as a result of the alleged bias by Police when determining whether 
or not to prosecute Maori (Wai 2608, #3 .1.1 ). 

8. The applicant alleges that Maori are prosecuted and charged with offences in situations 
where non-Maori are not and that regardless of the outcome of prosecution, this causes 
significant and irreversible damage and prejudice to Maori. The applicant submits that 
Maori suffer collateral consequences when they are found not guilty, including being held 
in remand, the loss of employment and a diminished reputation in society. The applicant 
further submits that the fact Maori are prosecuted at a higher rate than non-Maori results 
in negative stereotypes that Maori are inherently crimina l. 

9. The appl icant draws on his own experience to support his claim and sets out in his 
affidavit his personal experience of being charged with manslaughter without evidence 
to support such an allegation. The applicant submits that this has tarnished his reputation 
as some still believe he is guilty although he was found not guilty (Wai 2608, #A 1 ). 

10. The applicant submits that there is no alternative remedy available that would be 
reasonable to exercise. The applicant has already filed a complaint to the Independent 
Police Conduct Authority (IPCA) regarding the issue of disproportionate prosecution 
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against Maori , but it was dismissed. Further, the applicant alleges that the IPCA has no 
awareness of systemic bias against Maori and refuse to accept that such bias exists. The 
applicant also noted that consultation between the claimant, Crown and Police could be 
an alternative remedy. However, the applicant submits that the Crown and Police have 
been aware of the allegations of Police bias against Maori for many years and have failed 
to act. Therefore, the applicant submits that it is not realistic to seek a remedy through 
consultation. While the applicant accepts there has been communication to settle the 
grievance individually, the applicant submits that the claim needs to be heard publicly 
rather than behind closed doors. Further, the applicant appreciates the offer from the 
Police for consultation but believes that the Police are not internally equipped to deal with 
the issues and grievances involved in this claim (Wai 2608, #3.1.1 ). 

11 . The applicant acknowledges the value of the Crown's reform programme Hapaitia te 
Oranga Tangata - Safe and Effective Justice, but submits that the focus of this 
programme is too general and does not appear to accommodate consideration of the 
impact of Police exercise of discretion and the alleged bias against Maori. The applicant 
also suggests that the Tribunal 's input and any finding or recommendations from an 
inquiry into this matter would be invaluable to the advisory panel for the programme. 

12. The applicant dismisses the suggestion that the Tribunal does not have jurisdiction to 
inquire into this claim due to s 16(2)( c) of the Policing Act 2008, which requires the 
Commissioner to act independently of the Crown regarding the investigation and 
prosecution of offences (Wai 2608, #A 1 (a)). Rather, the applicant refers to section 7(1) 
of the Policing Act 2008, which states the Police is an instrument of the Crown (Wai 2608, 
#3.1.1 ). Counsel for the applicant also submits in the alternative that if there is a 
jurisdictional bar, s 16(2)(c) should be amended to be Treaty-compl iant. 

13. Counsel for the applicant submits that they have undertaken sign ificant planning and are 
ready to proceed to hearing urgently. She provides a proposed procedural timetable, 
should urgency be granted. It is proposed that the hearing take place at the Auckland 
University of Technology marae in Auckland , with one week of evidential hearing split 
between the applicant and Crown. One further day of legal submissions is suggested , 
either at the Auckland District Court or the Waitangi Tribunal Offices in Wellington (Wai 
2608, #3.1.1 ). 

14. Finally, the applicant submits that should urgency be declined , this claim should be heard 
as the first step of a prioritised justice system kaupapa inquiry (Wai 2608, #3.1.1 ). 

Crown 's Submissions 

15. The Crown opposes the application for an urgent hearing on the basis that there are 
wider, fundamental issues relating to the justice system that should be addressed 
cumulatively rather than in a silo. The Crown's position is that it would be artificial to 
separate Police actions with other stages of the justice system, such as legal aid, and 
rehabilitation and training programmes. The Crown acknowledges that the applicant's 
claim is meritorious and would be valuable as part of the future justice system kaupapa 
inquiry (Wai 2608 , #3.1.2) . 

16. The Crown sees value in the prioritisation of the justice system kaupapa inquiry. The 
Crown acknowledges that the actions and decisions of the Police affect Maori (and non
Maori) in significant ways, and if in breach of Treaty principles, deserve to be scrutinised 
publicly (Wai 2608, #3.1.2). Further, the Crown is concerned that the launch of the 
Hapaitia te Oranga Tangata- Safe and Effective Justice programme, may lead to Justice 
reform before the Tribunal has considered these issues, meaning prioritisation is 
imperative (Wai 2608, #3.1.2). The Crown informed the Tribunal that lnaia Tonu Nei, the 
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Maori Justice Hui, occurred as part of Hapaitia te Oranga Tangata on 5-7 April 2019 in 
Rotorua (Wai 2608, #3.1.5) . 

17. The Crown has also advised that the applicant and Police are currently in constructive 
dialogue, both wanting a positive outcome for Maori and New Zealand (Wai 2608, 
#3.1.2). 

18. In their revised submissions, Crown counsel submit that the application raises three 
distinct subjects, namely Police decision-making, Crown direction and oversight, and the 
claimant's personal experience. (Wai 2608, #3.1 .5). 

19. The Crown submits that the first aspect, Police decision-making, is very wide in scope, 
ranging from resourcing to decisions relating to the arrest and charging of an individual. 
The Crown submits that this aspect of the application would be best heard as part of a 
prioritised criminal justice kaupapa inquiry. Crown counsel rely on two decisions I have 
issued to illustrate their reasoning . The first is my decision to grant an urgent application 
for Wai 2540, the Department of Corrections and Reoffending Prisoners Claim, on the 
basis that the issue to be heard was narrow (Wai 2540, #2.5.4). The Crown submits this 
supports its argument as the issue of Police decision-making is too wide for this decision 
to be relied upon. Further, the Crown relies on my decision to decline urgency in Wai 
2624, the Alcohol Healthcare Claim, on the basis that alcohol-related issues are multi
faceted and should be dealt with in a broader inquiry. I declined urgency on the basis 
that a limited inquiry would have little utility (Wai 2624, #2.5.3) . The Crown submits that 
the present claim is similarly too broad and will not be dealt with effectively by way of an 
urgent, narrow inquiry. 

20. The Crown submits that the second aspect of the claim , Crown discretion and oversight 
raises questions of constitutional principle. In response to the applicant's argument that 
s 16(2)(c) of the Policing Act 2008 does not bar the Tribunal 's jurisdiction, the Crown 
submits that this provision is not a run-of-the-mill provision, but rather reflects that core 
constitutional principle of prosecutorial independence. The Crown makes only 
preliminary submissions on jurisdiction at this stage but submits that any suggestion of 
Crown oversight of charging decisions raises issues of fundamental concern . However, 
Crown counsel acknowledge that not all aspects of the claim are complicated by the 
appropriate relationship between the Crown and the Police. 

21. The Crown submits that the final aspect of the claim is the claimant's personal experience 
and the claimant's alternative remedy was to seek review through the IPCA, which was 
attempted and unsuccessful. The Crown submits that the Tribunal is not a review body 
for the IPCA. Further, Crown counsel submit that in relation to this aspect there is no 
current or pending Crown action which may cause significant and irreversible prejudice. 
The Crown submit that the prosecution complained of commenced in 2012 and was 
resolved by acquittal at trial in 2013. 

22. Finally, Crown counsel submit that the statistics relating to incarceration are serious and 
pressing but should not be heard individually. The Crown submits that it should not even 
be heard with a handful of other similar claims, but within a targeted criminal justice 
kaupapa inquiry (Wai 2608, #3.1.5). If a prioritised criminal justice system kaupapa 
inquiry is not launched, the Crown also submits that the Tribunal's prioritisation of future 
kaupapa inquiries cannot justify the grant of urgency on the basis that a full hearing is 
some years away. 

Applicant's Reply Submissions 

23. In reply to the Crown, the applicant submits that the Crown has explicitly acknowledged 
that Maori are facing significant and irreversible prejudice (Wai 2608, #3.1.3). The 
applicant states that since this urgency application was filed on 8 February 2019, 330 
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young Maori children have been prosecuted and only 180 non- Maori. The applicant says 
that for these 330 young Maori children , these will be life altering, significant events. 

24. The applicant rejects the Crown 's submission that this should be heard within the Justice 
system kaupapa inquiry and urgency declined. This is submitted on the basis that this 
consideration is a procedural matter rather than a component of the urgency criteria (Wai 
2608, #3.1.3) . Furthermore, counsel for the applicant submits that as there is no set date 
for the justice system kaupapa inquiry, a declined application will lead to unreasonable 
delay and continued significant prejudice to Maori (Wai 2608, #3.1 .3). The applicant 
submits that the issue is narrow in scope as the Police play a unique and important role 
for entry into the criminal justice system and these actions can be separated from those 
that occur at other stages (Wai 2608, #3.1.6). 

25. The applicant submits that the Crown has focussed on the Hapaitia te Oranga Tangata 
- Safe and Effective Justice programme which does not include consideration of police 
discretion or bias. Further, the applicant submits that the Crown have acknowledged this 
programme would benefit from Tribunal findings . The applicants conclude that if this 
claim was granted urgency the programme would benefit from Tribunal findings however 
if the claim was part of the future criminal justice system kaupapa inquiry, the programme 
would not have the benefit of Tribunal findings and recommendations. 

26. The applicant reiterates that while there have been discussions with the Crown , this is 
not an alternative remedy to urgency. The discussions were intended to gain support 
from the Police for this application, rather than to settle individually behind closed doors 
(Wai 2608, #3.1.3). The applicant submits that he is seeking to address police bias 
against Maori through transparency and accountability by highlighting his experiences. 
The applicant submits that it is appropriate for an individual to provide evidence from their 
own experience that illustrates a problem faced widely by Maori. The applicant clarifies 
that this urgency is not just about his own experience, but to shed light on the issues 
suffered by Maori generally. The applicant submits that he is suffering collateral damage 
as a result of his wrongful prosecution, including legal aid debt, his tarnished reputation 
and the psychological damaged caused by the prosecution. 

27. The applicant submits there is no jurisdictional bar on the Tribunal inquiring in to IPCA 
decisions as the I PCA is a Crown entity and any action by it can be characterised as an 
act on behalf of the Crown. 

28. In response to the jurisdictional argument of the Crown, the applicant submits that this 
demonstrates the level of control Police hold regarding prosecution decisions. The 
applicant submits that if urgency is granted , a significant impact for Maori could be 
achieved within a short timeframe. The applicant clarifies that the basis of this claim is 
challenging the propriety of the Police's exercise of discretion in the prosecution of Maori. 
The applicant submits that it is not an infringement of fundamental constitutional 
principles to insist that there is sufficient oversight or checks and balances in place to 
ensure police discretion is exercised without bias. Further, counsel for the applicant 
submits that it is concerning that the Crown submit that the Police do not and should not 
have to answer to the Tribunal for the rates of Maori being prosecuted. 

29. The applicant takes a different view from the Crown on my decision to grant urgency in 
Wai 2540. The applicant submits that the issue in this claim is the bias in the exercise of 
discretion to prosecute Maori , which is as narrow as the issue in Wai 2540, which was 
Maori reoffending. The applicant also distinguishes my decision to decline urgency in 
Wai 2624, which was relied on by the Crown, on the basis of the contextual differences 
differentiating the applications. The applicant notes that there is an active inquiry which 
can deal with health-related issues and the constitution issue be dealt with in the 
upcoming constitution inquiry, whereas there is no real timeline for the launch of the 
proposed justice system kaupapa inquiry. The applicant submits that in the Wai 2624 
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urgency decision, I said that no real positive effect for Maori would be imminent if the 
remedies sought were acted upon by the Crown (Wai 2624, #2.5.3). The applicant argues 
that there would be an immediate positive effect on Maori if the recommendations they 
are presently seeking were implemented. 

Urgency Criteria 

30. The Tribunal's Guide to Practice and Procedure states the following with regards to 
applications for an urgent hearing: 

In deciding an urgency application, the Tribunal has a regard to a number of 
factors. Of particular importance is whether: 

• The claimants can demonstrate that they are suffering, or are likely to 
suffer, significant and irreversible prejudice as a result of current or 
pending Crown actions or policies; 

• There is no alternative remedy that, in the circumstances, it would be 
reasonable for the claimants to exercise; and 

• The claimants can demonstrate that they are ready to proceed urgently 
to a hearing. 

Other factors that the Tribunal may consider include whether: 
• The claim or claims challenge an important current or pending Crown 

action or policy; 
• An injunction has been issued by the courts on the basis that the 

claimants have submitted to the Tribunal the claim or claims for which 
urgency has been sought; and 

• Any other grounds justifying urgency have been made out. 

Prior to making its determination on an urgency application, the Tribunal may 
consider whether the parties or the take or both are amenable to alternative 
resolution methods, such as informal hui or formal mediation under clause 9A 
of schedule 2 to the Treaty of Waitangi Act 1975. 

Discussion 

31. As discussed previously at [18], the Crown has submitted that there are three issues in 
play. I agree with that and will deal with them in the following order: 

(a) Mr Morrison's personal experiences. 

(b) The relationship of the Crown with the Police and the principle of prosecutorial 
independence. The resolution of this issue will impact upon this Tribunal's 
jurisdiction. 

(c) Police decision-making in relation to charging or not charging and, in particular, 
pre-charge warnings, verbal warnings and diversion. 

32. While I will deal with these separately, it will be clear that they bleed into each other and 
the separation is somewhat artificial. 

Mr Morrison's Personal Experiences 

33 . Mr Morrison was very frank in his affidavit about his difficult and sad history as a child 
and younger man. He became a prolific offender with a long list of criminal convictions. 

34. At para [26] of his affidavit, Mr Morrison said this: 

6 



I'm not saying that I didn't do any of these things, like I said I was a little shit. 
But the Police were so all over me, and half the time the Judge would see me 
and throw me in remand to wait for trial because they reckoned I was a menace 
who needed to be taken off the street to make it safe. Apart from a conviction 
for fighting in public, my only conviction for violence was throwing the Molotov 
cocktail in front of the bus. 

35. Mr Morrison's assertion that the Police were all over him relates to the third issue and I 
will bear it in mind when I address that. I should also say at this point that his affidavit 
discloses that he was able to turn his life around and begin to do well. He is to be 
commended for that and what he achieved was remarkable. 

36 . In July 2012 things changed dramatically. He was involved in an incident where another 
man died. He was charged with manslaughter and was acquitted in August 2013 after a 
jury trial. His basic point is that this was an example of Police making wrong decisions 
which affected him as a Maori. 

37. I am not able to accept this . The charge decided upon by the Police simply initiated the 
process. That initial decision would have been made at a senior level within the New 
Zealand Police. It is relevant to note that Mr Morrison was legally represented at least 
after the charge had been laid and at trial. 

38. Well before trial, conduct of the matter passed into the hands of the Crown Solicitor at 
Auckland. At that point the Police no longer had the power to make decisions as to the 
conduct of the trial. The Crown Solicitor could prosecute for any charge that was thought 
proper having a regard to the evidence. The charge could have been greater or lesser 
than the initial charge or a decision could have been taken that no charge was to be laid. 
This was the proximate cause of Mr Morrison's trial. A Crown Solicitor holds a warrant 
from the Governor General to act as such and is completely independent of the Police. 

39. In the amended statement of claim at [26.5] it is said that the Police could have decided, 
at any point in the year leading up to trial, to withdraw the charge of manslaughter against 
the claimant. That is simply not so. 

40. I add to that, the fact that if at any time during the trial, it became evident that the evidence 
was such that a jury, properly directed , could not reasonably convict the defendant then 
the trial could have been aborted at that stage on an application by Mr Morrison's counsel 
and indeed if the Judge formed such a view, he could have stopped the trial on his own 
motion. 

41 . All of this means that the proximate decisions and assessments from the time the Crown 
Solicitor took over the matter, through to the jury's verdict, were not decisions of the 
Police and a not guilty verdict is not an indication that a prosecution was improper. 

Crown direction and oversight 

42 . This decision deals with urgency only. For the purposes of this decision I will presume 
that if the Crown is aware that the discretion to prosecute is being exercised in a way that 
is prejudicial to Maori, its duty of active protection is very much brought into focus. 
Because of the decision I am about to make, I do not need to discuss the matter further. 

Police decision-making 

43. There are two preliminary points to be made here. The first is that an affidavit has been 
filed by Mr McKinnel. It does not provide any evidence, but he offers to provide evidence 
as an expert witness if urgency is granted. I must say that this does not assist me at all. 

44. The next matter is that the Crown has filed no evidence in reply on the application for 
urgency and has taken a measured position. The Crown accepts that there is merit in 
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the application and that it ought to be heard but says that it should be heard at a kaupapa 
level, not as an urgency. 

45. The Crown set up Te Uepa Hapai i te Ora - the Safe and Effective Justice Advisory 
Group last year, to give advice on the criminal justice system. Its terms of reference 
include inquiry into:1 

Symptoms of current failures of the system include (but are not limited to) : 
i. New Zealand's high and growing prison population 
ii. Disproportionally high number of Maori being caught up in criminal 

justice processes. 

46. In its first report at page 9, that advisory group says this :2 

A consistent message throughout our conversations has been that racism is 
embedded in every part of the criminal justice system. We heard that the 
system often treats Maori, and Maori ways , as inferior and that individuals acting 
within the system hold active biases against Maori (consciously and 
unconsciously). This was reflected in the comments we heard (see, for 
example, comments in right column), in the different effects of the system on 
Maori and the composition of the justice workforce. 

47. Again , at page 9, the following is said:3 

In the mid-20th century, driven largely by economic pressures, Maori moved 
from the rural areas they had previously lived in to urban areas, where they 
were encouraged to integrate into 'mainstream' (Pakeha) society. A major 
effect of this was to separate Maori from whanau and traditional structures of 
support. This shift coincided with a sign ificant increase in Maori involvement in 
the criminal justice system. For the first half of the 20th century, convictions 
against Maori were more or less commensurate with their share of the 
population : this pattern changed rapidly from around 1950. 

48. We have a Maori population which comprise 16% of the total population . The prison 
population is 51 % Maori. Our prison population is much higher per 100,000 of the 
general population than Australia, England and Wales or Canada. For us, the figure is 
206. For Canada, the figure is 114. 

49. For the purpose of this decision only, I will presume that there is a systemic disadvantage 
to Maori in the exercise of Police discretion to prosecute. I do that simply to demonstrate 
why this case is not suitable for urgency and the parties should not assume that the 
Tribunal panel hearing this matter will reach that conclusion. 

50. It is clear that the Crown accepts the matter has to be heard by the Tribunal. The broader 
picture suggests a justice system which may not be fit for purpose and may well not be 
Treaty-compliant in a number of respects. I also note the final report of the independent 
panel examining the 2014 family justice reforms. That panel has made wide ranging and 
important recommendations as would affect Maori. 

51. On the basis of the assumption that I have made above at [49] it is likely in my view that 
Police prosecutorial decision-making is only one brick in a wall made up of many bricks 

1 The Safe and Effective Justice Programme Advisory Group - Te Uep0 Hapai i te Ora, Terms of 
Reference at para [9] . 
2 Safe and Effective Justice Advisory Group, He Waka Roimata - Transforming our Criminal Justice 
System, at page 9. 
3 Ibid. 
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and there will be other and interconnected walls where health, social welfare, and drug 
policy stand . 

52 . That being the case, I see little utility in a narrow, highly-focused inquiry examining only 
one brick. I also believe that in these circumstances, focus could not be maintained in 
an urgent inquiry and the hearing would inevitably spill over into collateral issues. Also, 
the panel hearing matter on an urgent basis would be constrained as to the 
recommendations it could make. 

Decision 

53. Urgency is declined. 

54. As an aside, which forms no part of my decision I note Exhibit E to the applicant's affidavit. 
This is an email from the New Zealand Police containing tables of statistics. One of these 
deals with whether an offender is dealt with by non-Court action. In particular, for the 
period Jan to June 2018, it appears to indicate that Maori offenders were dealt with by 
non-Court action 25.4% of the time whereas non-Maori, were so dealt with 31 .2% of the 
time. I did not hear from the parties on this issue. There may be a number of reasons 
for it and there is no reason for me to carry it further in view of the working assumption 
made at [49]. I simply draw it to parties' attention . 

The Registrar is to send a copy of this direction to counsel for the applicant, Crown counsel 
and those on the notification list for Wai 2608, the Prosecution of Maori Offenders (Morrison) 
Claim. 

at Wellington this 25th day of June 2019 

Judge J Savage 
DeputYi Chairperson 
WAIT NGI TRIBUNAL 
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