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KO NGA KAIHONO - THE CLAIMANTS

1.  WAI 575 was filed by the late Sir Hepi Te Heuheu and the Tuwharetoa Maori Trust
Board in 1996 for and on behalf of nga hapu o Ngati Tuwharetoa.

2. Nga hapu o Tuwharetoa are the descendants of Tuwharetoa and Tia and other tupuna
who have occupied the Taupo region continuously since the arrival of Te Arawa. Ngati
Tuwharetoa are linked by whakapapa to their lands and their taonga. This connection
establishes their mana whenua and their tino rangatiratanga including their right to
establish and maintain a meaningful and sustainable relationship between hapu, whanau
and their ancestral taonga.

3. Ngati Tuwharetoa’s relationship with their land and taonga is confirmed by the
maintenance of ahi kaa. These associations are reflected in waiata and other forms of
Ngati Tuwharetoa custom that relate how their ancestral maunga, awa, moana and other
taonga are connected through whakapapa with all entities from the beginning of time or
Te Ao.

4. In 1886, Te Arikinui Horonuku Te Heuhen Tukino named 141 hapu of Ngati
Tuwharetoa.! This claim is brought to represent the harm suffered by those hapu at the
hands of the Crown, and the suffering of their descendants in the years that followed.

5.  Those named hapu are set out in Appendix 1 to this statement of claim.
TE ROHE - THE CLAIM AREA

6.  The rohe of Ngati Tuwharetoa was defined by Te Heuheu Tukino at the commencement
of the Maori Land Coust sitting at Taupo-nui-a-Tia on 16 May 1886 as:

...It commences at Ruapehu, [t]hence northerly to Wanganui River thence to Petauia thence
to Tarupamotu stream and goes along eastern slope of the Tuhua Range to Pakahi thence to
Tuhungamatu, [sic] thence to Maraeroa, thence to Turiohuiatu, thence to tomotomoariki
thence by Waipapa stream to the Waikato river to Atiamuri and there joins the boundary of
the Kaingaroa from Kaingaroa thence to Paeroa in an easterly direction to
Ngatiwhakaweawe, thence to the Rangitaiki river and there joins the boundary of
Ngatimanawa from there to Mohaka river, thence up the Mohaka river and joins on to the
boundary of Omatatua block and from there to Waitangi the boundary of Rangipo, thence to
Kahikatoa, thence to the commencing point Ruapehu...” [Taupo Minute Book No. 4:34]

7.  Parts of that rohe are contained within the Central North Island regional inquiry district,
including the entire Taupo inquiry district, most of Kaingaroa inquiry district and the
southern portion of Rotorua inquiry district.

! As stated by Te Arikinui Te Heuheu Tukino Horonuku in 1886 to the Maori Land Court (Taupo Minute Book
No. 4:39).
2 Taupo Minute Book, No. 4:34.
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TE PUTAKE O TE KEREME - THE CLAIM

8.  This Statement of Claim identifies the past and continuing breaches of the principles of
the Treaty of Waitangi by the Crown, which have caused and continue to cause
prejudice to nga hapu o Ngati Tuwharetoa.

9.  The claimants say that all of the Acts, Regulations, Orders, policies, practices and
actions taken, omitted or adopted by or on behalf of the Crown referred to are and
remain a breach of the terms and principles of the Treaty of Waitangi.

10. The claimants further say that they have been prejudicially affected by the Ordinances,
Acts, Regulations, Proclamations, Notices and other statutory instruments, and the
policies, practices, acts or omissions of the Crown, the referenced particulars of which
are set out in this Statement of Claim.

NGA HARA O TE KARAUNA - THE GRIEVANCES
POLITICAL ENGAGEMENT

Ko te Tuatahi — First Cause of Action: Undermining Tino Rangatiratanga of
Ngati Tuwharetoa

11. In breach of the guarantees made in Article II and the principles of the Treaty of
Waitangi, the Crown failed to respect the autonomy and te tino rangatiratanga of Ngati
Tuwharetoa, and actively sought to undermine the tribal leadership of Ngati
Tuwharetoa.

11.1. The rangatira of Ngati Tuwharetoa, including the ariki Mananui Te Heuheu
Tukino, Iwikau Te Heuheu Tukino and Horonuku Te Heuheu Tukino, sought to
prevent the encroachment of colonisation on lands under their mana and to
prevent the loss of land, but the Crown actively opposed their efforts.?

11.2. The Crown refused to respect te tino rangatiratanga of Ngati Tuwharetoa in its
opposition to movements such as the Kingitanga and Rohe Potae alliance.

11.3. The mana and authority of chiefs was undermined and social cohesion
diminished through Crown policies and actions, including in particular:

11.3.1. the individualization of title;

3 Angela Ballara, Tribal Landscape Overview, c1800-c1900 in the Taupo, Rotorua, Kaingaroa and National Park

Inquiry Districts, section 4.3.2, p431.
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11.3.2. the Crown’s actions in failing to recognize the authority of
traditional leaders in favour of those friendly chiefs with whom it
could deal; and

11.3.3. the failure to ensure that Ngati Tuwharetoa were partners in local
and central government, including by ignoring or undermining
Ngati Tuwharetoa decision-making processes and leadership.

Ko te Tuarua — Second Cause of Action: War

12. Without lawful excuse and in gross breach of its obligations under the Treaty of

Waitangi, the Crown waged war against Maori, seeking actively to defeat by military

force Maori te tino rangatiratanga. Ngati Tuwharetoa were drawn into the war in the

Waikato and the military campaigns against Te Kooti and his supporters in the following

ways.

12.1.

12.2.

12.3.

12.4.

Ngati Tuwharetoa, bound by their allegiances to the Kingitanga, went to the
‘Waikato to defend the King, fighting in the battles of Rangiaowhia, Hairini, and
Orakau, amongst others, suffering casualties.”

Other Ngati Tuwharetoa fought for the Crown forces on various occasions.’

The capturing of Horonuku Te Heuheu Tukino by Te Kooti,® and the assaults by
Te Kooti’s forces on Te Hatepe, Tokaanu and Waihi.

The assaults by Crown forces on Te Kooti at Tokaanu and Te Porere, resulting
in death, looting and destruction of property.’

13. The actions of the Crown caused significant prejudice to Ngati Tuwharetoa, including:

13.1.

13.2.

13.3.

13.4.

The death and suffering of Ngati Tuwharetoa people and destruction and looting
of their pa, kainga, crops and possessions.

Divisions within and between Ngati Tuwharetoa hapu, as hapu split between
allegiances to the Kingitanga, Te Kooti or the Crown. ‘

Disruption to the economic pursuits and agricultural activities of the hapu,
resulting in economic deprivation and poverty;

Ultimately, the wars set the context for land selling in the Central North Island.®

ER I MY IS

Ballara, pp451-453.
For example, Poihipi Tukairangi, see Ballara, p455.

Ballara, p505.

Ballara, p508-509.

Ballara, p430.
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14. 1In breach of the spirit of partnership and the duty of good faith, the Crown sought to
exploit the advantage gained from its military victory to force Ngati Tuwharetoa to open
up their lands to colonisation and defeat the mana and rangatiratanga of the hapu of
Ngati Tuwharetoa.

NATIVE LAND COURT
Ko te Tuatoru — Third Cause of Action: Native Land Court System

15. In breach of the principles of the Treaty of Waitangi, including the principles of active
protection and of partnership, the Crown established the Native Land Court and enacted
related legislation, including the Native Land Acts 1862 and 1865, and pursued policies
that had the effect of extinguishing Maori customary ownership and rights and replacing
them with individual title, thereby facilitating fragmentation and alienation of the land
and resources of nga hapu o Ngati Tuwharetoa.

15.1. The Native Land Court sittings occasioned considerable inconvenience to Ngati
Tuwharetoa, requiring them to attend multiple and lengthy hearings in order to
defend their interests in their lands. The timing and location of the Native Land
Court hearings was often prejudicial, being in a different location, or at times of
the year when food was short or the failure to attend crops had a detrimental
impact on the agricultural production of Ngati Tuwharetoa,’ thus contributing to
the debt cycle;

15.2. The costs of the Native Land Court process, including in particular survey
charges, court costs, legal fees, food and travel expenses, resulted in debts that
could only be paid off through the sale of land; ' '

15.3. The process of individualisation of title imposed by the Native Land Acts had a
severely prejudicial effect on Ngati Tuwharetoa society, including:

15.3.1. undermining the tino rangatiratanga and traditional communal
authority of Ngati Tuwharetoa, and the traditional system of land
tenure;

15.3.2. the loss of customary rights to and ownership of land;

15.3.3. rapid and large-scale alienation of land, as the individual shares of

owners were purchased;

15.34. increasing fragmentation of title over succeeding generations;

Y Stirling, Taupo-Kaingaroa 19" Century Overview Praject, Vol 2, pp896-897, relating to the timing of the

Tauponuiatia block hearing in January when food was scarce.
10 Stirling, p923.
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15.4.

15.3.5. damage to the social structure and organisation of Ngati
- Tuwharetoa.

The Native Land Court system was incapable of recognising and reflecting the
complex and overlapping customary rights to land. The division of land into
blocks and the award of exclusive title within those blocks resulted in:

154.1. Ngati Tuwharetoa losing their customary rights in border areas of
multiple and overlapping interests (such as the Tauponuiatia West
block);

15.4.2. costly appeals and rehearings, and in the case of the Tauponuiatia-

West block, a commission of inquiry.

Ko te Tuawha — Fourth Cause of Action: Effect of Native Land Court System to
Alienate Land

16.

In breach of Article II and the principles of the Treaty, the Native Land Court system

was designed to, and had the effect of alienating a significant portion of Ngati

Tuwharetoa land.

16.1.

16.2.

16.3.

16.4.

To prove legal title, often in the face of competition to land, Maori were
required to put their land through the Native Land Court.

In order to proceed before the Native Land Court, the land had to be surveyed
(Native Lands Act 1862, section 13 and the Native Lands Act 1865, section 25).
The Crown imposed the surveying costs on Maori by law, even though it knew
Maori had no means of paying these costs other than through the sale of land.
Maori were required to pay the survey costs even where the Crown sought to
purchase the land for its own benefit.

The costs of putting land through the Native Land Court system, in surveying
charges, lawyers and court fees, food and loss of production of crops, were so
exorbitant that Maori were forced to sell land to pay the costs of the process.

The individualisation of title allowed the Crown to purchase individual shares in
land and bypass the traditional tribal authority that controlled the land.
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COMPACTS AND RELATIONSHIPS WITH THE CROWN

Ko te Tuarima — Fifth Cause of Action: Rohe Potae Compact

17.

18.

19.

By forming the Rohe Potae alliance, Ngati Tuwharetoa sought to exclude the intrusion
of the Native Land Court into their remaining customary lands and thereby avoid the
devastating impact that the Native Land Court had had in northern Taupo and elsewhere.

The Crown’s agreement with the Rohe Potae, referred to as the Rohe Potae Compact,
envisaged that the government would honour the tino rangatiratanga of the Rohe Potae
iwi over their lands and their desire to maintain possession of their lands, in exchange
for agreeing to the construction of the main trunk line."

By the Rohe Potae petition of 1883, Ngati Tuwharetoa sought:

19.1. that Parliament pass a law to secure the lands of Ngati Tuwharetoa and make
them absolutely inalienable by sale;

19.2. that the Rohe Potae alliance, not the Native Land Court, would fix the
boundaries of their lands, and determine hapu and individual entitlements;

19.3. that the Crown legally recognise the boundaries of the lands determined by
Rohe Potae;

19.4. that individual owners would be permitted to lease their lands;

19.5. land would be made available for roads and other public works."

Ko te Tuaono — Sixth Cause of Action: Undermining of Rohe Potae

20.

In breach of its guarantee of tino rangatiratanga under Article II and the other principles
of the Treaty, the Crown refused to respect the desire of Ngati Tuwharetoa to maintain
tino rangatiratanga over and possession of their customary lands and actively sought to
undermine the Rohe Potae alliance/ compact:

20.1. The Crown failed to implement the proposals sought by Rohe Potae and it did

not honour the Rohe Potae Compact.

20.2. Instead, the Crown sought actively to undermine the Rohe Potae through the
introduction of the Native Land Court into the Rohe Potae lands. This was
achieved by requiring a survey of the Rohe Potae boundary, by “divide and

Stirling, p823 and 875.
Stirling, pp801-802.
Stirling, pp808-809.
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rule” tactics through only acknowledging Ngati Maniapoto land to be within
Rohe Potae, and through encouraging various hapu and iwi to make applications
to the Native Land Court, thereby forcing Te Heu Heu to file a single unified
claim rather than be forced to respond to the smaller claims."

20.3.  Once the land was placed through the Native Land Court process, it became
inevitable that large tracts of the land would be alienated, and that the Ngati
Tuwharetoa leadership would be powerless to prevent it.

20.4. The Crown sought to subsidise the cost of the railway by purchasing vast tracts
of Ngati Tuwharetoa land at artificially low prices prior to the construction, and
then on-selling the land at a profit to settlers. To further this goal, the Crown
banned private speculation of the Rohe Potae lands.”” In effect, therefore, Ngati
Tuwharetoa was being asked to subsidise the construction of the main trunk
railway.

Native Townships
Ko te Tuawhitu - Seventh Cause of Action: Tokaanu Native Township

21. The Crown breached the principles of the Treaty in proclaiming Tokaanu as a native
township without securing Ngati Tuwharetoa’s agreement, and in failing to protect the
owners’ interests in the establishment and operation of the township.

22. The Crown wished to acquire Tokaanu for its geothermal springs and tourism potential.
When attempts to purchase the land failed due to strong opposition from Ngati
Tuwharetoa, the Crown promoted the establishment of a native township under the
Native Townships Act 1895, which it pushed through notwithstanding the opposition to
the proposal. The Tokaanu Native Township site, comprising 490 acres, was
proclaimed on 11 March 1897.'

23. Ngati Tuwharetoa were severely prejudiced by the establishment of the township:

23.1. On 4 June 1898, one-third of the township (135 acres) was taken under the
Public Works Act without compensation to the owners, and further land was lost
for roads.'” Land taken in this way included:

23.1.1. The Tokaanu hot springs (the 57-acre Tokaanu Township Section 1,
Block V), regardless of their significance to Ngati Kurauia and
other Ngati Tuwharetoa hapu as taonga and a vital resource, and

14
15
16

Stirling, p860, p892.
Stirling, p848 and p851.
Stirling, p1411.
Stirling, p1418.
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23.2.

23.3.

234.

23.5.

23.6.

23.17.

23.8.

without regard to the customary ownership of the geothermal
resource;

23.1.2. Maunganamu (60 acres) was taken as a recreation reserve,
notwithstanding the prescence of urupa on it.

Ngati Tuwharetoa were entitled to 20% of the sections, but the Crown refused to
allow them to select the best sites, and owners lost some of their maara and
residences.

Less than a quarter of the sections were disposed of, and the Crown imposed
artificially low values on the sections, with the result that the rental return for 36
sections was little more than Ngati Tuwharetoa had been getting for informally
renting out 4 sections prior to the township being established.'®

The costs of preparing the township were high and resulted in a very
significantly reduced income for the first five years of the leases. Further, the
Crown did not distribute the rental income amongst the owners for more than
five years."

There were insufficient sections reserved for Ngati Tuwharetoa owners, with the
result that some had to take up leasehold sections and pay rental to live on their
own land.”

The township was a failure, failing to attract the development envisaged and the
bulk of the land lay unoccupied by leasees. By 1941 Ngati Tuwharetoa were
receiving less rent than they had prior to the township being established. Poor
administration by the Crown contributed to the failure, including inferior
accommodation. Nor did the Crown protect the owners’ interests, leasing out
sections being used by the owners, failin:g to charge market rents, and, in the
case of the hotel, reducing the rent and issuing a perpetually renewable lease
without the consent of Ngati Tuwharetoa.*!

The Crown failed to revest the hot springs in Ngati Tuwharetoa,
notwithstanding its 1896 agreement to return the Marakerake hot pools to Ngati
Tuwharetoa as soon as buildings had been established and to pay net income to
Ngati Tuwharetoa as rent once the building costs had been paid.”> Nor was rent
ever paid.

Control and ownership by the Domain Board and the Crown excluded or
compromised Ngati Tuwharetoa interests.

Stirling, pl1421.

Stirling, p1419 and p1428.
Stirling, p1426.

Stirling, pp1432-1433.

Stirling, 1410.
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23.9. Crown and non-Ngati Tuwharetoa interests have been promoted in relation to
the geothermal resource through legisiation, regulation and policy with the net
effect of preventing the exercise of kaitiakitanga and sustainable development of
these taonga by Ngati Tuwharetoa.

NINETEENTH CENTURY LAND ALIENATION

Ko te Tuawaru — Eighth Cause of Action: Alienation of Ngati Tuwharetoa lands

24. 1In the nineteenth century, a total of 499,037 hectares was alienated from Ngati
Tuwharetoa’s approximate total land base of 996,061 ha?® This amounted to
approximately 50% of Ngati Tuwharetoa’s total land interests. The breakdown by

decade is as follows:

Decade Amount of land alienated
Before 1870 23 ha

1870-1879 _ 2,977 ha

1880-1889 361,518 ha

1890-1899 134,519 ha

25. Most, if not all, of the land alienated from Ngati Tuwharetoa in the nineteenth century
was alienated in circumstances where the Crown was in breach of the principles of the

Treaty of Waitangi.

Ko te Tuaiwa - Ninth Cause of Action: Crown Purchase Practices in Taupo

26. In breach of the guarantees in Article II, and in breach of the duties actively to protect
Maori interests and act in the spirit of good faith, in the late nineteenth century the
Crown actively sought to purchase as much land as it could from Ngati Tuwharetoa in
the Taupo district, taking advantage of legislation designed to facilitate the sale of Maori

B Source: LHAD data. This calculation is based on the 1886 boundary that Te Heuheu Tukino presented to the
Native Land Court when the Taupo-nui-a-tia block went through the Court. The 1886 boundary includes blocks from the
Taupo, Kaingaroa, National Park and Rotorua Inquiry Districts. The figures under-represent Ngati Tuwharetoa’s complete
land base, because at its outer limits the 1886 boundary extends beyond the CNI inquiry districts and these areas are
therefore not included in LHAD.
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land, unfair purchase methods and the pressure tactics adopted by Crown purchase

agents 2

26.1.

26.2.

126.3.

26.4.

26.5.

26.6.

4

The Crown used legislative processes to bar private competition and thereby
create effectively a monopoly situation in purchasing land from Maori,
including:

26.1.1. The suspension of the operation of the Native Lands Act in the
Taupo region from 1872-1877;

26.1.2. The use of the Government Native Land Purchases Act 1877 to
prohibit private purchasing in any block in which the Crown had
begun negotiations.

26.1.3. The use of the Thermal Districts Springs Act 1881.

The Crown did not respect tribal authority over land, and deliberately bypassed
tribal leaders to negotiate with individuals who did not have the right to sell or
negotiate.

The Crown exploited Ngati Tuwharetoa indebtedness resulting from the expense
of placing land through the Native Land Court and survey costs to acquire land.

The actions and conduct of the Crown’s land purchase agents were
unconscionable and their methods were designed to facilitate the purchase of
land. Such methods included:

26.4.1. the practice of tamana or “ground baiting” payments, advances
made to Maori on the security of their land interests;?

26.4.2, obtaining receipts from vendors before paying the full purchase
price, allowing the agents to make deductions for hotel or store
debts or to pay bonuses to favoured or influential vendors.?

26.4.3. the payment of bonuses to induce reluctant sellers to part with their
land, or for services rendered in persuading others to do so.

The Crown entered into negotiations for sale of land before title had been
determined, thereby placing increased pressure on Maori to sell in order to have
their interests recognised.

The Crown acquired large blocks of land cheaply, the low prices contributing to
further land loss by Maori. For instance, by 1885, almost 300,000 acres of land

24
25
26

Stirling, p6.
Ballara, p576.

Stirling, p1153.
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26.7.

in Taupo and Kaingaroa had been sold to the Crown at a cost of little more than
20,000 pounds.”’ Up to half the purchase payments had gone before the
purchases were finalised, through advances, ‘rents’, and survey costs.

The Crown failed to provide sufficient reserves for Ngati Tuwharetoa hapu
when it bought their land, and in fact it sought to restrict the area of such
reserves to the minimum required for occupation and cultivation.?®

26.7.1. The actions of the Crown in purchasing the Tauhara blocks provide
examples of the dubious purchase practices of the Crown, and of the
disadvantage that Ngati Tuwharetoa were placed at as a result of the
Native Land Court process.”

26.7.2. By 1900, the Tauhara hapu had retained only one-third of their
traditional lands.*® They had lost virtually all of the increasingly
valuable land in and around the Taupo township, reducing their
ability to participate in the economic opportunities afforded by the
growth of the town.

Ko te Tekau - Tenth Cause of Action: Unconscionable Leasing Practices

27. In breach of the principles of the Treaty of Waitangi, and in breach of the duties of

active p

rotection and to act in the spirit of good faith, the Crown used leases as a land

purchase tool and by this means was ultimately able to secure the outright purchase of

land.*!

27.1.

27.2.

27.3.

The Crown sought to circumvent the wishes of owners opposed to sale by
instructing its agents to “tie land up” in long leases of 21-99 years’ duration
with purchase clauses, and it then proceeded to pursue sale.*

In order to lease land, Ngati Tuwharetoa were required to take on debt to pay for
surveys or other court-related costs.

The Crown entered into leases in the Taupo area that:
27.3.1. paid low rents;

27.3.2. contained clauses allowing the Crown to withhold rent until the title
had been perfected through the Native Land Court;

27
28
29
30
3
32

Stirling, p7.
Stirling, p470.

Stirling, Tauhara Blocks, pp424-551.

Stirling, p 425.
Stirling, p288.
Stirling, p287.
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27.4.

27.5.

27.6.

27.3.3. contained purchase clauses, enabling the Crown to purchase the
land during the course of the lease.

It was common practice for the Crown to fail or refuse to pay rent over a
number of years, in some cases on the grounds that title hadn’t been completed,
notwithstanding the fact that the owners were unable to perfect title due to the
suspension of the Native Land Court in Taupo over the period 1872-1877.%

The Crown advanced money to the owners to clear debts for surveys or other
costs, but treated the advances not as back rent, but as advances to be charged
against the purchase of land.

Eventually, the owners were forced to sell the land due to their impecunious
circumstances and the inability to use the land to support themselves.

Ko te Tekau ma Tahi - Eleventh Cause of Action: Corrupt Private Land
Purchase Practices

28. In breach of the principles of the Treaty of Waitangi, including the duty of active

protection, the Crown failed adequately to protect Ngati Tuwharetoa from the corrupt

and/ or unconscionable practices of private land speculators, with the result that land

was lost through dealings that were not bona fide sales by the rightful owners of the

land.

28.1.

28.2.

28.3.

Advances were paid to individuals prior to the land proceeding through the
Native Land Court.

The Native Land Court process was manipulated by land purchase agents so that
the land was awarded to those individuals who were more likely to sell (for
instance, individuals who were indebted to the land purchase agents).

The Native Land Court failed adequately to prevent abuse of its process or to
investigate such allegations, and invariably rehearings did not see justice done.

28.3.1. 'The Wairakei purchase is one example of how Ngati Tuwharetoa
land was lost to corrupt land speculators. Robert Graham was able
to manipulate the Native Land Court process through bribery and
corruption to ensure that the. title was awarded to five individuals
who were indebted to him, and who then sold him the block.*

33

Ballara, p656.

Stirling, pp 384-396, part p391.
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28.3.2. In the five years up to 1885, private purchasers acquired a total of
287,000 acres in the Taupo and Kaingaroa inquiry districts at a cost
of about 22,000 pounds.35

Ko te Tekau ma Rua - Twelfth Cause of Action: Alienation of Tauponuiatia

Block

29. In breach of the principles of the Treaty and the Rohe Potae compact, in 1885 the Crown
induced Ngati Tuwharetoa to place the Tauponuiatia block through the Native Land

Court,

having given Ngati Tuwharetoa assurances that this process would not

detrimentally affect Ngati Tuwharetoa rangatiratanga over their papatupu lands. Vast

areas of the Tauponuiatia block were alienated during and following the Native Land
Court process. [Details to be provided by LHAD when available]

29.1.

29.2.

29.3.

The Crown had a right of pre-emption through the Native Land Alienation
Restriction Act 1884 and the North Island Main Trunk Railway Loan
Application Act 1886 and its 1889 amendment, giving it a monopoly that
enabled it to profit through the purchase of land at low prices and on-selling it at
market rates.

The lack of competition enable the Crown to set low purchase prices that did not
reflect the true value of the land, in some cases less than had been authorised.”
The Crown land purchase agents pursued a deliberate policy of achieving low
prices for some blocks to set benchmarks for other blocks to be purchased.

29.2.1. A quarter of the Kaimanawa No 1 block (almost 20,000 acres) were
vested in the Crown, for the extremely low price of only one
shilling six pence per acre, with over half the purchase price being
to discharge a survey lien for the costs of determining title to the
remaining 57,000 acres of the block.*®

29.2.2. Waihaha No 2 block was taken for survey liens at the rate of two
shillings an acre, the Crown’s stated objective being to fix the price
for other portions of the block.*

25 blocks of the Tauponuiatia block were vested in the Crown on award of title,
due to purchase by the Crown during the Native Land Court Sittings, to pay
survey debts in land and the gifting of the Tongariro maunga.

35
36
a7
38
39

Stirling, p7.

Stirling, p1150.
Stirling, pp1191-1192.

Stirling, p990.

Stirling, p1191 and 1204.
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29.4.

29.5.

Significant portions of the Tauponiatia block were alienated to discharge survey
liens or other debts associated with the costs of the lengthy Native Land Court
hearings.”

29.4.1. For example, Kaimanawa No 1 (856 pounds of total price of 1,526
pounds).

The Crown failed or refused to consider leasing of land as an alternative to
outright purchase.

Ko te Tekau Ma Toru - Thirteenth Cause of Action: Gifting of Tongariro
Maunga

[This claim is subject to amendment once the final report has been received from
Robin Anderson]

30.

31.

The Crown failed to act in accordance with the principles of the Treaty by breaching the
conditions under which it accepted the peaks of Tongariro.

30.1.

30.2.

30.3.

30.4.

The Deed of Gift did not extinguish the Treaty partnership created in 1840, and
the recipient of the gift is still obliged to ensure that Ngati Tuwharetoa retains
their mana.

The Crown has implemented policies to use the park as a commodity by the
granting of monopoly concessions and exclusive use areas for the commercial
skifield operations.

The Crown has failed to treat the wahi tapu within the park as such, by allowing
serious problems to develop over the years through inappropriate construction,
inadequate sewerage, skifield pollution and rubbish problems.

The Crown failed to recognise Ngati Tuwharetoa kaitiakitanga and failed to
treat Ngati Tuwharetoa as a Treaty partner in the management of the park.

Having received the gift of the sacred maunga of Ngati Tuwharetoa, the Crown ought

not to have acquired from Ngati Tuwharetoa further lands that comprise what is now the

Tongariro National Park and lands in the vicinity of the National Park, including in
particular the Department of Defence lands (the Rangipo-Waiau and Rangipo North

blocks).

40

Stirling, p1148; p1191 and Section 6.2.6 at p1237.
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TWENTIETH CENTURY LAND ALIENATION

32.

Notwithstanding the alienation of 50% of Ngati Tuwharetoa land during the nineteenth
century, in the twentieth century the Crown continued to acquire Ngati Tuwharetoa land,
either by purchase or compulsory acquisition, or to allow private purchasers to acquire
it, in circumstances amounting to breaches of the principles of the Treaty of Waitangi.
During this period, approximately 304,534 ha of the remaining lands of Ngati
Tuwharetoa were alienated (30% of the original land base), leaving Ngati Tuwharetoa
with insufficient land to sustain them as an iwi.

Decade Amount of land alienated

1900-1909 29,515 ha

1910-1919 53,087 ha

1920-1929 110,534 ha
[including the bed of Lake
Taupo at 61,454 ha]

1930-1939 42,404 ha

1940-1949 30,351 ha

1950-1959 13,759 ba

1960-1969 15,504 ha

1970-1979 3,882 ha

1980-1989 5,250 ha

1990-1999 225ha ..
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Ko te Tekan Ma Wha - Fourteenth Cause of Action: Alienation of Maori Land
for Settlement by Pakeha

33.

In the early twentieth century, the Crown came under increasing pressure to “open up”
the Central North Island for settlement. The Crown’s policy was to acquire large areas
of Maori land in order to achieve this purpose. In formulating this policy, the Crown
decided or assumed that in order to successfully develop the land it was required to
alienate land from Maori and redistribute that land for Pakeha settlement.'’ The
Crown’s policy breached the rights of Ngati Tuwharetoa under the Treaty, including
Article II and their rights as citizens pursuant to Article III.

33.1. For example, the Native Land Settlement Act 1907 enabled the compulsory
acquisition of and disposal of undeveloped land held by Maori. Land “not
required for occupation by the Maori owners” could be compulsorily acquired
and half of it put up for sale, the other half leased.*?

Ko te Tekau Ma Rima - Fifteenth Cause of Action: Crown Purchase of Ngati
Tuwharetoa Land, 1918-1925

34. In 1909, Ngati Tuwharetoa held a conference at Tokaanu at which the iwi sought the

35.

36.

37.

retention of the ownership of its remaining lands, which were estimated at 800,000 acres
(323,748 ha), and the right to deal with those lands as it saw fit.* Ngati Tuwharetoa
expressly sought assistance from the Crown to develop their remaining lands as they
saw fit for the benefit of their people and, ultimately, for the benefit of the national
economy.

Instead of assisting Ngati Tuwharetoa, the Crown embarked on a large-scale land
purchase programme from 1914, the bulk of the purchases being completed between
1918-1925.* From 1914-1929, the Crown purchased 71,808 ha of Ngati Tuwharetoa
land.”

The Crown actively pursued its programme notwithstanding Ngati Tuwharetoa’s strong
objections.46

The Crown acted in breach of the principles of the Treaty in purchasing or allowing the
purchase of further land from Ngati Tuwharetoa in the early twentieth century, in that by

41

administr
2

43
44
45
46

For instance, see Hearn, Taupo-Kaingaroa Twentieth Century Overview: Land alienation and land

ation, pp199-200. :
Hearn, p38.

Hearn, p44.
Hearn, p105.
Source: LHAD.
Hearn, p102.
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so doing, many hapu of Ngati Tuwharetoa were left with insufficient land on which to

support themselves.

38. The Crown’s methods, supported by legislation, were unfair to Ngati Tuwharetoa and

facilitated the sale of the land, in that the Crown created a “coercive market

environment” in which there was a serious imbalance between vendor and purchaser*’”:

38.1.

38.2.

38.3.

38.4.

38.5.

Through the passage of the Native Land Act 1909, the Crown removed all
restrictions on the sale of Maori land, whether general in nature or specific to a
particular block.*®

The Crown exploited (and allowed private purchasers to exploit) the perilous
economic circumstances in which many Ngati Tuwharetoa people found
themselves.* In the absence of any other sources of capital, the primary means
of raising money was by the sale of land.*

Through the Native Land Act 1909, the Crown was able to purchase land on the
resolution of a bare majority present at an owners’ meeting, even if those
present represented only a tiny proportion of the total owners and/ or
shareholding.”

The Crown placed considerable pressure on owners to sell. The Crown called
meetings of owners to seek a resolution to sell, but if the owners voted against
sale, the Crown then proceeded against the express wishes of the collective
owners to seek the purchase of individual shares.*® Similarly, private purchasers
could purchase individual interests, irrespective of the opposition of the owners
as a whole. The Crown also sought succession orders so that it could approach
successors individually to sell their undivided shares.*

Pursuant to the Native Land Act Amendment Act 1913, the Crown was able to
acquire land against the wishes of the collective owners by purchasing the

shares of individuals and then partitioning the vendors’ interests out. >

38.5.1. On partitioning, the Crown sought the best part of the block, in
terms of location, soil, and access.>

47
48
49
50
5)
52
53
54
55

Hearn, p246.
Hearn, p45.

Hearn, p101 and p195.

Hearn, p195.

Hearn, p48; for example, the purchase of the Hautu block, refer p111.
Hearn, pp99-100.

Hearn, p219.
Hearn, p69.
Hearn, p218.
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38.6.

38.7.

38.8.

38.9.

38.10.

38.5.2. Continued partitioning had the effect of making it harder to achieve
an economic return on the remainder of the block, which facilitated
sale of the shares of the remaining owners.*®

The Crown imposed orders prohibiting alienation on blocks it had selected for
purchase, to prevent competition from private purchasers, and then took
advantage of the monopoly position it had created to purchase the land cheaply
and at less than a fair price.”’

The Crown failed to establish adequate protection mechanisms to ensure that
Ngati Tuwharetoa received fair value for their lands. The Crown did not pay the
owners a fair value for the land and valuations did not take into account the
value of the land on an open market.®

The Crown prevented Ngati Tuwharetoa from developing their land through the
indiscriminate and prolonged use of orders prohibiting alienation, such orders
being imposed for the purposes of the Crown’s land purchase programme. The
orders prevented owners from earning income on their land privately either
through partial sale, lease, sale of cutting rights to timber or through use of the
land as security.”

The Crown ignored, opposed or sought cancellation of partition orders sought
by Ngati Tuwharetoa with the objective of developing their land where those
plans interfered with the Crown’s purchase plans.%

In seeking to complete purchases of undivided interests in Ngati Tuwharetoa
lands, the Crown pursued purchases over a period of years, in some instances up
to 15 years. The Crown paid the same purchase price at the end of the purchase
period as at the start, thereby acquiring land at discounted costs.®!

Ko te Tekau Ma Ono - Sixteenth Cause of Action: Crown Purchase of Tongariro
timber blocks

39. In the period 1918-1922, the Crown purchased a total area of 35,054 acres in the
following Ngati Tuwharetoa blocks:*

39.1.

Hauhungaroa 1D1 and D2

56
57
58
59
60
6l
62

Hearn, p218.
Hearn, p100.
Hearn, p219.
Hearn, p231.
Hearn, p241.

Hearn, p327 and p334.
Source: Wai 61: Kaimanawa to Rotoaira Land Claims. Some of these blocks are within the Taupo Inquiry
District and some within the National Park Inquiry District.
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40.

41.

42.

39.2. Okahukura 3, 4B and 6

39.3. Pukepoto1,2,3,4

39.4. Waimanu 2G

39.5. Waituhi Kuatau 1, 1B, 4A, 4B1, 4B2

Prior to purchase of said lands, the Crown, through its agent the New Zealand Forestry
Department, had assessed the value of the lands to be worth £1,299,979 pounds on
account of the indigenous timber on the land.

In breach of the duties to act in good faith and actively to protect Maori interests, the
Crown failed to advise Ngati Tuwharetoa of the valuation and then proceeded to
purchase the said lands from Ngati Tuwharetoa for the pitifully inadequate sum of
£77,303.18.2 (a rate of £2 s and 2 shillings per acre, compared to the £37 per acre the
Crown had valued the claim at).

In further breach of its obligations under the Treaty, in particular the duty to provide
redress, the Crown steadfastly refused to remedy the injustice it had wrought on Ngati
Tuwharetoa.

Ko te Tekau Ma Whitu - Seventeenth Cause of Action: Failure to Ensure That
Ngati Tuwharetoa Retained Sufficient Endowment of Land

43.

44,

The bulk of Ngati Tuwharetoa lands have been alienated as a result of the Crown’s
breaches of the Treaty. Today Ngati Tuwharetoa retain just 19% of their ancestral
lands, around 742,117 ha of land having been alienated (or 803,571 ha, if Lake Taupo is
included).” \

The Crown actively pursued further acquisition of Ngati Tuwharetoa lands, both by way
of Crown pilrchase and by allowing private purchases, even where the land loss of nga
hapu o Ngati Tuwharetoa had reached the point where they no longer retained a
sufficient endowment of land. In so doing, it failed to adhere to its Treaty obligations to
ensure the retention of a proper endowment of land for Ngati Tuwharetoa and to avoid
any further alienations of land when Ngati Tuwharetoa already had insufficient land on
which to support the hapu and whanau.

44.1. The insufficiency of land owned by Ngati Tuwharetoa hapu was evident thfough
the operation of the development schemes in the district, as the land developed

The 19% figure is calculated on the basis of the land remaining in Maori ownership within the Taupo, Kaingaroa

and National Park Inquiry Districts that fall within Ngati Tuwharetoa’s 1886 boundary. It does not include the bed of Lake
Taupo. If Lake Taupo is included, the amount of land retained is 25%. Within this area, 253,776 ha remain in Maori
ownership, including Lake Taupo.
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was only able to benefit a relatively small proportion of whanau, with other
whanau leaving the district to seek work in the urban areas.

442, Much of the land retained by Ngati Tuwharetoa was second-class land.

44.3. The loss of land was unevenly spread across the rohe of Ngati Tuwharetoa, with
some hapu losing most of their land very early on (prior to 1890), particularly
on the northern side of Lake Taupo, while some hapu to the south of the lake
retained much more of their land until the Crown purchasing programmes of the
early twentieth century.

Ko te Tekau Ma Waru - Eighteenth Cause of Action: Breach of Duty of Active
Protection

45. In breach of the guarantees in Article II and in breach of the duty of active protection,
the Crown could have, but chose not to:

45.1. leased land that it required from Ngati Tuwharetoa on fair terms, rather than
seeking an outright purchase;

45.2. assisted the owners in the development of their lands. In the absence of
government assistance, virtually the only way that Ngati Tuwharetoa hapu could
raise capital to develop their lands was to sell portions of their land.

PUBLIC WORKS PROJECTS (i.e. COMPULSORY LAND TAKINGS FOR
PUBLIC PURPOSES)

Ko te Tekau ma Iwa — Nineteenth Cause of Action: Public Works Takings

46. 1In breach of the fundamental guarantee in Article II of the Treaty of Waitangi, and
further in breach of the principles of the Treaty of Waitangi, the Crown used public
works and other legislation to compulsorily acquire Ngati Tuwharetoa land.

46.1. The public works legislation, including the Public Works Acts of 1882,
1894,1928 and 1981%: '

46.1.1. is fundamentally inconsistent with the basic guarantee given in
Article II of the Treaty of Waitangi that Maori could keep their land

&4 McBurney, Scenery Preservation & Public Works Takings (Taupo-Rotorua) c1880s-1980, p15-20 reviews the

legislation in detail.

Page 24



46.2.

46.3.

46.4.

46.5.

46.6.

until such time as they wished to sell it at a price agreed with the
Crown;%

46.1.2. failed adequately to recognise the relationship of Ngati Tuwharetoa
with their ancestral land and to provide for adequate compensation
for the loss of land and such failure is in breach of the Treaty
obligation of the Crown adequately to recognise and protect the
rangatiratanga of Ngati Tuwharetoa.®®

70,535 ha of Ngati Tuwharetoa land has been taken for public works.” 61,454
ha of this relates to the acquisition of Lake Taupo, the remainder being 9,081 ha.

The Crown resorted to public works legislation to facilitate the acquisition of
multiply-owned Maori land because it was less developed and therefore cheaper
to acquire and the ownership complications made the use of compulsory
acquisition legislation simpler than direct willing buyer/ willing seller
negotiations with owners.%

Under the Public Works Act 1894, up to 5% of land could taken from Maori
land for roads or railways without compensation being paid to the owners and
“almost without exception” land taken for roading from Taupo Maori was made
without paying the owners of the land any compensation.” According to
LHAD, 843 ha of land was taken in the Ngati Tuwharetoa rohe without payment
of compensation.

When the Tokaanu township was established, the Tokaanu hot springs and
Maunganamu, a total of 135 acres, were taken under the Public Works Act for

reserves, without compensation being paid to the owners.™

Not all land taken under public works legislation is used for the purpose for
which it was originally acquired, and in some cases the Crown takes more than
it needs.”! Ngati Tuwharetoa have been prejudicially affected by the omission
of the Crown to make provision, when exercising its powers of compulsory
acquisition under the public works legislation over Ngati Tuwharetoa land, for
any such land no longer required for the public work for which it was taken to
be returned to Maori ownership at the earliest possible opportunity and with the
least cost and inconvenience to the Maori owners. Such omission is inconsistent

65
66
67
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6y
70
7

Waitangi Tribunal, Turangi Township Report 1995, p377.

Turangi Township Report, p378, para 22.2.3,

Source: LHAD data for Ngati Tuwharetoa rohe. .

McBurney, p21, quoting from the evidence of David Alexander to the Hauraki Tribunal.
McBurney, p16, p427. .

Stirling, p1418.

McBurmey, p431.
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with the Crown’s Treaty obligation under Article II actively to protect Ngati

Tuwharetoa rangatiratanga over their ancestral land.”

46.7. The offer back provisions of the Public Works Act 1981 (sections 40, 41 and
42) are inconsistent with the principles of the Treaty of Waitangi in that they:"

46.7.1.

46.7.2.

46.7.3.

46.7.4.

46.7.5.

46.7.6.

permit the Crown, in certain circumstances, without consultation
with former Maori landowners or their successors, not to offer
surplus land back to such former owners;

permit the Crown to retain the whole of the profit from the sale of
such surplus land at current market value, whether sold back to the
former Maori owners from whom the land was compulsorily taken
or on-sold to a third party;

fail to require the Crown to make allowances for the circumstances
surrounding the compulsory acquisition of the land from former
Maori owners, including the need for the compulsory acquisition of
the land or, if the use of the land was essential, whether it was
necessary to acquire the freehold of the land;

permit the Crown to offer to sell such surplus land at a price or on
conditions which are manifestly in excess of the ability of the
former Maori owners or their successors to meet;

fail to require the Crown to have regard to the special circumstances
of multiple Maori owners of such land and to seek to accommodate
such circumstances, and

fail to permit the Crown to offer to sell the land to the wider hapu or

-tribal group to which the former Maori owners belong, if such

owners are unable or unwilling to purchase surplus land offered to
them by the Crown.

46.8. The Crown acted under the public works legislation without adequate

consultation with Ngati Tuwharetoa, and without adequately considering

alternatives to permanent alienation of the land.

46.9. Power lines leading from power stations have been located across Ngati

Tuwharetoa forest land, restricting the use of a corridor of land underneath it.

kY3
3

Turangi Township Report, p378, para 22.2.2; McBurney, p431.
Refer to Turangi Township Report, p378, para 22.2.4.
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Ko te Rua Tekau — Twentieth Cause of Action: Scenery Preservation

47. In breach of the principles of the Treaty of Waitangi, the Crown developed scenery
preservation policy and legislation that failed to respect the fundamental right of Ngati
Tuwharetoa to retain their land for so long as they wished and failed to respect the right
of Ngati Tuwharetoa to exercise rangatiratanga over their taonga tuku iho.

47.1. The Crown’s scenery preservation policy was an aspect of the colonisation
process, in that the Crown’s objective was to acquire Maori-owned wilderness
land to bring it under Crown control.”

47.2. As most of the undeveloped land in the Central North Island was Maori land, in
effect the Crown’s scenery preservation policy targeted Maori land.

47.3. The Crown failed to respect the kaitiaki role that Ngati Tuwharetoa have over
their taonga tuku iho.

47.4. The Crown failed adequately to consult with Ngati Tuwharetoa regarding ways
in which legitimate environmental protection objectives could be met in ways
that were consistent with the Treaty.

47.5. The legislation failed to provide for Maori to retain ownership of reserve land.

Ko te Tekau ma Tahi — Twenty-First Cause of Action: Taupo Basin Reserves
Scheme

48. 1In the 1960s, the Crown became increasingly aware that intensive land use around Lake
Taupo, such as the development of towns and farms, was causing eutrophication and
pollution of Lake Taupo.

49. In response to the problem, the Crown developed a policy known as the Taupo Basin
Reserves Scheme that aimed to create a buffer zone of reserves around Lake Taupo and
the contributory rivers, and sought to control the use of land surrounding the lake, for
instance, by developing forestry.

50. At this time, Ngati Tuwharetoa owned large tracts of undeveloped land around Lake .
Taupo. '

51. In breach of the principles of the Treaty of Waitangi, including in particular the
guarantees in Articles II and III and the principle of active protection, the Crown
developed and implemented the Taupo Basin Reserves Scheme.

" McBurmey, p25.
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51.1.

51.2.

51.3.

51.4.

51.5.

51.6.

The scheme was developed without adequate consultation with Ngati
Tuwharetoa, and without reference to Maori cultural values.

The problems in Lake Taupo were caused by intensive land use by mainly
Pakeha land owners, and encouraged by Crown policies that promoted land
clearance and development, and yet Ngati Tuwharetoa were expected to
shoulder a disproportionate share of the solution by contributing their
undeveloped land as reserves.”

The Crown failed to respect the right of Ngati Tuwharetoa to exercise
rangatiratanga over their land, including the right of Ngati Tuwharetoa to
develop their land as they saw fit.

The Crown failed to respect the role of Ngati Tuwharetoa as kaitiaki over their
ancestral land and Lake Taupo.

In breach of its guarantees under Article II and the principle of active protection,
the Crown failed to protect the mana and tino rangatiratanga of Ngati
Tuwharetoa over their land and their right to development, in that planning
legislation and regulations were used to thwart the development or clearance of
Ngati Tuwharetoa land.

51.5.1. The Taumarunui and Taupo County Councils imposed a zoning
designation of “Proposed Lakeshore Reserve” over land targeted for
the scheme, thus preventing land zoned in this way from being
developed or sold.™

51.5.2. The Crown failed to protect the right of Ngati Tuwharetoa
landowners to establish papakainga on their land, in that the land
around the lake was zoned as “rural”, and this designation only
permitted single dwellings to be constructed.”’

Notwithstanding its assurances that it would not compulsorily acquire land from
Ngati Tuwharetoa for the Taupo Basin Reserves Scheme,” the Crown promoted
or permitted the use of planning legislation to thwart the development or private
sale of Ngati Tuwharetoa land around Lake Taupo. With their land “locked up”,
impecunious Ngati Tuwharetoa landowners were forced into selling their land to

the Crown, making the sale of land “compulsion in all but name”.”

75
76
7
78
79

McBurney, p242.

McBurney, p268. For instance, example of Ohuanga North 2B2A (M), p260.
McBurney, p323. For instance, example of Waihaha, pp278-288.
McBurney, pp261-265.

McBurney, p323.
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51.7.

51.8.

The Crown also used or permitted the use of powers to sell land for unpaid rates
to force the sale of Ngati Tuwharetoa land considered desirable for the Lake
Taupo Basin Reserve Scheme.

51.7.1. For example, he forced sale of land at Waitahanui for unpaid rates,
with the highly desirable lakeside portion of the Tauhara Middle
4A1 blocks being acquired for the Lake Taupo Basin Reserves
Scheme.*

The nitrification of Lake Taupo is an ongoing issue, with the Crown currently
formulating policy that is likely to have a disproproportionate impact on the
interests of Ngati Tuwharetoa as landowners and as tangata whenua.

Ko te Rua Tekau ma Rua — Twenty-Second Cause of Action: Water

52. In breach of the principles of the Treaty of Waitangi, including in particular the

guarantees in Article I and the principle of active protection, the Crown:

52.1.

52.2.

has failed to recognise and protect the mana and te tino rangatiratanga that Ngati
Tuwharetoa held over their lakes and their rivers, including Te Moana a
Tauponui-a-Tia, including customary rights that entitled them to use and control
the use of the waters of their lakes and rivers;

failed to protect Ngati Tuwharetoa’s right to manage and develop their waters
for energy purposes through the enactment of the Water Power Act 1903, which
vested the right to develop hydroelectric resources in the Crown, and subsequent
legislation which has preserved that right in the Crown.*

Ko te Rua Tekau ma Toru — Twenty-Third Cause of Action: Waikato River
Hydro Scheme

53.

In breach of the principles of the Treaty of Waitangi, the Crown established the hydro-
electric power scheme on the Waikato River, including the construction of the Taupo

Control Gates, without giving adequate consideration to the effects of the scheme on

Ngati Tuwharetoa’s taonga tuku iho, including in particular the environmental, cultural

and spiritual impact of the scheme, and the negative implications on future economic,

social and cultural development and tribal identity.

53.1. The consultation with Ngati Tuwharetoa prior to establishment of the scheme
was inadequate. The Crown did not have proper regard to Ngati Tuwharetoa’s
s McBurney, pp310-321.
81 McBurney, p333.
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53.2.

53.3.

534.

53.5.

53.6.

53.7.

53.8.

relationship with Te Moana a Tauponui-a-Tia, having wrongly taken the lake
from Ngati Tuwharetoa in 1926.

The construction of the Taupo Control Gates at the outlet of Lake Taupo
impeded the flow of the waters of Te Moana a Tauponui-a-Tia and harmed the
mauri of the lake and Te Awa o Waikato.®

The dams on the Waikato River have permanently destroyed wahi tapu and
places of special significance to Ngati Tuwharetoa, including Aratiatia® and
Orakei Korako.

The construction of the scheme necessitated public works takings of land, and
consequential community and hapu social dislocation.

Lake Taupo is used as a reservoir and as such it is integral to the scheme. Yet
the Crown failed to provide an opportunity for Ngati Tuwharetoa to participate
in the benefits of a major economic asset in their rohe that uses their taonga.

The Crown has failed adequately to compensate Ngati Tuwharetoa for the
impact of the Waikato River hydro scheme, notwithstanding the Lake Taupo
Compensation Claims Act 1947.

The tino rangatiratanga of Ngati Tuwharetoa has been undermined by the failure
to give Ngati Tuwharetoa a meaningful role in the management and decision-
making process relating to the operation of the Waikato River hydro scheme.

The establishment and operation of the Waikato River hydro scheme has
resulted in the desecration of Ngati Tuwharetoa taonga tuku iho, including in
particular Te Moana a Tauponui-a-Tia and Te Awa o Waikato, in spiritual and
environmental terms: ~

53.8.1. Harming of the mauri of the lakes and rivers, through artificial
interference with the natural flow of the waters from the mountains
to the sea, the artificial rising and lowering of the water and the
mixing of water from the Whanganui headwaters;

53.8.2. Flooding and environmental damage caused by artificially holding
the lake at high levels.. During the 1940s, Lake Taupo was held at
artificially high levels and this caused extensive damage and
flooding in Tokaanu and other areas;

53.8.3. Damage and loss of wahi tapu;

8 McBurney, pp308-309.
8 McBurmney, p197.
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53.84. The destruction of bio-diverse native species including the fishery,
and the consequent loss of this important resource for Tuwharetoa.
Prior to the Taupo Control Gates, the upper Waikato River was a
world renowned fishery, but has been completely wiped out;

53.8.5. Other environmental damage, such as erosion around Lake Taupo
and on the upper Waikato River.

53.8.6. The consequential loss of cultural knowledge as a result of the
destruction of wahi tapu and changes in the environment.

Ko te Rua Tekau ma Wha - Twenty-Fourth Cause of Action: Tongariro Power
Development

54. In breach of the principles of the Treaty of Waitangi, the Crown established the
Tongariro Power Development scheme without giving adequate consideration to the

effects of the scheme on Ngati Tuwharetoa’s taonga tuku iho, including in particular the

environmental, cultural and spiritual impact of the scheme, and the negative implications

on future economic, social and cultural development and tribal identity.

54.1.

54.2.

54.3.

54.4.

The Tongariro Power Development was engineering on a grand scale that
permanently transformed the land, lakes and rivers within the rohe of Ngati
Tuwharetoa. As a result, taonga tuku iho of Ngati Tuwharetoa, including Lake
Rotoaira, Lake Taupo and the Tongariro River, were changed forever.

The construction of the scheme necessitated public works takings of land, and
consequential community and hapu social dislocation.

Prior to the establishment of the scheme, the Crown undertook negotiations with
Ngati Tuwharetoa, and in the course of negotiations made various promises
about the benefits of the scheme to Ngati Tuwharetoa, including the
development of the economy and infrastructure of the region and the continuing
economic and social advancement of Ngati Tuwharetoa.® The Crown failed to
ensure that the promises it made to Ngati Tuwharetoa of the benefits that would
accrue actually materialised.

Ngati Tuwharetoa played a significant role as major landowners in the
catchment areas of the lakes in protecting the hydro assets, through for example,
the afforestation scheme around Lake Rotoaira that was introduced onto Maori
land to prevent nutrification of Lake Rotoaira and preveht soil erosion and run-
off. This restricted Ngati Tuwharetoa’s tino rangatiratanga over its land and
development.

84

Koning, Maori Ownership and Crown Policy Towards Electricity Generation: 1964-1972, pp2-3.
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54.5.

54.6.

54.7.

54.8.

The tino rangatiratanga of Ngati Tuwharetoa has been undermined by the failure
to give Ngati Tuwharetoa a meaningful role in the management and decision-
making process relating to the operation of the Tongariro Power Development
scheme.

In proceeding with the Tongariro Power Development for the benefit of the
nation, the Crown failed to provide an opportunity for Ngati Tuwharetoa to
participate in the benefits of a major economic asset in their rohe that uses their
taonga and resources.

The Crown has failed to compensate Ngati Tuwharetoa for the impact of the
Tongariro Power Development.

The establishment and operation of the Tongariro Power Development has
resulted in the desecration of Ngati Tuwharetoa taonga tuku iho, including in
particular Lake Rotoaira, Lake Taupo and the Tongariro River, in spiritual and
environmental terms:

54.8.1. Harming of the mauri of the lakes and rivers, through artificial
interference with the natural flow of the waters from the mountains
to the sea, the artificial rising and lowering of the water and the
mixing of water from the Whanganui headwaters;

54.8.2. Damage and loss of wahi tapu;

54.8.3. The destruction of bio-diverse native species including the fishery,
and the consequent loss of this important resource for Ngati
Tuwharetoa;

54.8.4. Other environmeital damage, such as the build-up of silting and
weeds.

54.8.5. The consequential loss of cultural knowledge as a result of the
destruction of wahi tapu and changes in the environment.

Ko te Rua Tekau ma Rima - Twenty-Fifth Cause of Action: Lake Rotoaira

55. In breach of the principles of the Treaty of Waitangi, the Crown included Lake Rotoaira

in the Tongariro Power Development scheme without the free and willing agreement of

the owners, and further, required the owners to forfeit their right to compensation for the

use of Lake Rotoaira in the Tongariro Development through a deed signed 30 November

1972.% The Trustees of the Lake Rotoaira Trust were acting under duress in entering

85

Koning, ibid, p16. Also refer to the Wai 178 claim.
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into the deed, in that they knew the Crown would use its powers under public works
legislation to take the title to the bed of Lake Rotoaira if they did not sign the deed.

55.1.

55.2.

In 1970, the Crown issued a notice to the Trustees of Lake Rotoaira Trust that
the title to Lake Rotoaira would be taken under the Public Works Act. The
Trustees opposed the taking of their title, and following negotiations in 1972 the
Crown agreed to leave the title in Maori ownership, on the condition that the
Trustees forfeit their rights to compensation for the use of Lake Rotoaira to
generate electricity under the Tongariro Power Development.

The owners of Lake Rotoaira have suffered serious prejudice as a result:

55.2.1. There was no compensation for the use of Lake Rotoaira in the
Tongariro Power Development, or for the impact of the Tongariro
Power Development on Lake Rotoaira.

55.2.2. There has been a significant loss of income due to the irreversible
destruction of a world-renowned fishery and consequentially serious
economic downturn to the Lake Rotoaira Trust as owners of the
lake.

TWENTIETH CENTURY LAND ADMINISTRATION

Ko te Rua Tekau Ma Ono — Twenty-Sixth Cause of Action: Prejudicial Land
Administration

56. In breach of the principles of the Treaty of Waitangi, since introducing the Native Land

Court system the Crown -has failed to counteract the prejudice caused to Ngati
Tuwharetoa by the introduction of Maori freehold land and individualization of title.

56.1.

56.2.

The Crown has failed to prevent increasing fractionation and fragmentation of
Maori land.

The difficulties of raising development finance on multiply-owned land have
severely hampered efforts to use Maori-owned lands effectively.

57. In breach of its guarantee under Article II of the Treaty, in the Maori Affairs Act 1953
the Crown implemented a policy to compulsorily acquire “uneconomic shares” in land,

thereby divesting owners of their ancestral land.

86

Hearn, p547.
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58.

In breach of the principles of the Treaty of Waitangi, the Crown has implemented land

administration policies that have encroached upon and undermined te tino rangatiratanga

of Ngati Tuwharetoa to develop, use, manage and alienate their land.

LAND DEVELOPMENT SCHEMES

Ko te Rua Tekau Ma Whitu — Twenty-Seventh Cause of Action: Land
Development Schemes

59.

60.

Throughout most of the twentieth century, the Crown’s prevailing ideology was to

promote the transfer of tribal or communal control over Maori land to individual

interests, notwithstanding its Treaty guarantee that Maori could continue to exercise tino

rangatiratanga over their land, which by implication includes the right to hold land

according to tikanga Maori.

In breach of its Treaty guarantees under Article II and Article III, the Crown’s

development schemes:

60.1.

60.2.

60.3.

60.4.

Were too little too late — by the time the Crown launched the first development
schemes in 1929, Ngati Tuwharetoa did not have enough land left to support
their people. If earlier requests for assistance had been heeded by the Crown,
Ngati Tuwharetoa may have retained more of their land and been able to sustain
their people.

In breach of Article IIl, Maori were excluded from some settlement assistance
programmes available to Pakeha such as the Advances to Settlement
Programmes 1894.

Operated with the goal of converting the use of Maori land to western-style
concepts of property use. The Crown’s ideology resulted in an emphasis on
developing the schemes for the benefit of the occupiers, that is individual
farmers, at the expense of the owners. The Crown failed to promote and
implement alternative models that enabled the land to be managed collectively,
such as the use of trusts and incorporations that are widespread today.

Deprived owners of the rights of ownership over their land, which may have
been acceptable to the extent that the development schemes promoted the
interests of owners but became problematic when the schemes suffered through
poor administration or unsustainable debt levels. Some schemes were
overcapitalized, leaving owners with a heavy burden of debt to discharge. The
rights of minority shareholders in particular were overlooked.
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FORESTRY

Ko te Rua Tekau Ma Waru - Twenty-Eighth Cause of Action: Tongariro
Timber Company

61.

62.

63.

In 1906, Ngati Tuwharetoa entered into an agreement with the Tongariro Timber
Company in respect of a total of 134,000 acres of Ngati Tuwharetoa land (“the
agreement”). The objective of the agreement was to develop the land for farming
through the logging of their indigenous forest resource. The benefits to Ngati
Tuwharetoa included:

61.1.  the building of a railway, which was essential infrastructure if the land was to be
farmed;

61.2. the payment of royalties in advance;

61.3. employment for Ngati Tuwharetoa in building the railway and working the
timber;

61.4. the return of cleared land that could be farmed using the capital raised through
the agreement.87

The Tongariro Timber Company faced ongoing difficulties in raising finance for the
project, and obtained a series of concessions to assist it. After many years of continuing
failure to implement the agreerrient, the scheme eventually failed in 1929. Ngati
Tuwharetoa suffered significant losses as a result:

62.1. Ngati Tuwharetoa did not profit from their forests over a 35-year period. The
total (and incomplete) payment of royalties was less than the total rates and
taxes.

62.2. Land loss resulted from impoverished individuals selling their interests to the
Crown. ‘

62.3. During the settlement process, a payment of £23,500 was charged against owner
interests.

62.4. Over this period, other Ngati Tuwharetoa initiatives that had been founded on
the assumption that the agreement would be honoured, freeing up capital and
providing a railway, faltered.

In breach of the principles of the Treaty of Waitangi, the Crown failed actively to
protect Ngati Tuwharetoa’s interests with respect to the agreement, failed to facilitate

Walzl, Maori and Forestry (Taupo-Rotorua-Kaingaroa) (1890-1990), p209 and 917.
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the implementation of the agreement and acted in ways that impeded the chances of the

agreement being successfully implemented.

63.1.

63.2.

63.3.

63.4.

63.5.

The Crown had a responsibility, as a result of its regulation of Maori-owned
land, to vet the agreement before allowing it to proceed. The Crown failed to
ascertain whether the Tongariro Timber Company really had the capacity and
access to finance to implement the agreement.”

The Crown failed to provide finance or to underwrite the agreement, even
though the passage of years made it increasingly evident that the Tongariro
Timber Company was struggling to raise finance and that it was failing to pay
royalties as agreed, and even though the Crown was aware that Ngati
Tuwharetoa landowners were impoverished and suffering without the income
expected from the royalties.

From 1918, the Crown sought to purchase Ngati Tuwharetoa land subject to the
agreement, and succeeded in acquiring one quarter of the land:

63.3.1. despite there being opposition to purchasing from Ngati Tuwharetoa
lest the agreement be undermined;

63.3.2. in the full knowledge that the sellers were doing so due to
impoverishment caused by the non-fulfilment of the agreement; and

63.3.3. despite the fact that purchasing caused disruption within Ngati
Tuwharetoa.*”

In pursuit of an objective to acquire control over the west Taupo forest lands,
the Crown tried to acquire Tongariro Timber Company interests and, when this
proved unsuccessful, tried to undermine the agreement by including conditions
of operation that were known as being almost impossible to comply with.*°

From 1921, in the face of mounting opposition from Ngati Tuwharetoa
landowners, with little or no consultation with Ngati Tuwharetoa landowners,
the Crown maintained the agreement and continued to make concessions that
were prejudicial to the interests of the owners.”’ In one concession made, the
rights of the Egmont Box Company were recognised through legislation, which
ultimately enabled it to obtain damages of £23,500 from the landowners.

88
89
90
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Walzl, p238.

Walzl, pp218-220, p918.
Walzl, pp221-224, p918.
Walzl, pp225-230, p918.
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Ko te Rua Tekau ma Iwa — Twenty-Ninth Cause of Action: Indigenous forests

64.

65.

The indigenous timber forests on Ngati Tuwharetoa land were a significant and valuable
resource for Ngati Tuwharetoa. Traditionally, the forests were an important source of
birds and other food and resources. As Ngati Tuwharetoa began drawn into the cash
economy, the timber increasingly became viewed as an important economic resource.
Ngati Tuwharetoa sought to develop this resource for the benefit of their people, in
accordance with their responsibilities as kaitiaki of the land and their need to preserve
their traditional mahinga kai.

In breach of the principles of the Treaty of Waitangi, in particular the guarantees in
Article II of the Treaty, the principle of active protection and the duty to act in good
faith, the Crown failed to protect Ngati Tuwharetoa’s indigenous timber resource for the
benefit of Ngati Tuwharetoa and further actively prevented Ngati Tuwharetoa from
exercising their mana and tino rangatiratanga over their indigenous forests..

65.1. Timber was a valuable resource that could provide an income to Ngati
Tuwharetoa landowners, or provide a means of capital to pave the way for land
development.”

65.2. The Crown actively purchased, or permitted the purchase of, large areas of
Ngati Tuwharetoa land on which was located valuable indigenous timber
forests. Purchase prices did not reflect the true value of the timber, so that on
sale of the land Ngati Tuwharetoa landowners effectively lost the value of the
timber resource.”

65.3. When indigenous forest reserves began dwindling, the Crown sought to
conserve Ngati Tuwharetoa’s remaining indigenous timber reserves in the

t94

national interest, ™ even though the Crown was at the same time establishing a

state afforestation programme on former lands of Ngati Tuwharetoa.

65.4. The Crown failed to protect the mana and tino rangatiratanga of Ngati
Tuwharetoa over their remaining indigenous forests by effectively imposing a
prohibition on commercial use of the timber on their lands.”: The imposition of
regulations and controls by the Crown included such measures as proclamations
that prohibited private alienations of the land or logging.”®

65.4.1. In some cases, whole blocks were included when only parts may
have had a bush covering, putting owners to the expense of
partitioning out the block.
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93
94
95
96

‘Walzl, p506.
Walz], p485.
Walzl, p480.
Walzl, p506.
Walzl, p484.

Page 37



65.4.2. The regulations remained in place for many years, in some cases as
long as 40 years.

65.5. The Crown failed to consult with Ngati Tuwharetoa, or consider the impact that
such policies would have on them.

65.6. The impact of the restrictions was that Ngati Tuwharetoa landowners either had
to leave the land unused or to sell it to the Crown.

Ko te Toru Tekau — Thirtieth Cause of Action: Forestry industry

66.

In breach of the principles of the Treaty of Waitangi, including the principle of active
protection, the Crown has failed to protect Ngati Tuwharetoa interests through the
restructuring and subsequent swift withdrawal from the forestry industry. In particular,
the Crown failed to give due consideration to the social and economic impacts that
restructuring the industry would have on Ngati Tuwharetoa.”

GEOTHERMAL ISSUES

Ko te Toru Tekau Ma Tahi — Thirty-First Cause of Action: Customary
Ownership of Geothermal Resource

67.

In breach of the principles of the Treaty of Waitangi, including in particular the
guarantee in Article II and the principle of active protection, the Crown has failed to
recognize and provide for customary interests according to tikanga in the geothermal
resource, including by trespassing on and exploiting geothermal resources without due
regard for the spiritual significance of the resources, without consulting, without
payment, and without due regard for customary ownership and kaitiakitanga over the
resources.

67.1. Traditionally, rights to ‘use geothermal pools and springs were allocated
according to tikanga.

67.2. The geothermal resource was used for many purposes, including medicinal,
cooking and food preparation, heating, washing, bathing, cultivation and
extraction of products such as paru, kokowai, soap and clay.’®

67.3. Geothermal resources which are regarded as taonga of Ngati Tuwharetoa
include Wairakei, Tauhara, Tokaanu, Waihi, Ketetahi, and Mokai.
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Ko te Toru Tekau Ma Rua — Thirty-Second Cause of Action: The Acquisition of
Geothermal Springs

68.

In breach of the principles of the Treaty of Waitangi, including in particular the
guarantee in Article II, the principle of active protection and the right to development,
the Crown has acquired Ngati Tuwharetoa lands in order to gain control of geothermal
springs for the benefit of the Crown, for tourism and energy purposes, disregarding
Ngati Tuwharetoa’s right to retain the land and geothermal resources for their own use
and to use and develop the resource as they saw fit.

68.1. In acquiring Ngati Tuwharetoa land that has manifestations of geothermal
energy, the Crown has failed to acknowledge and compensate for the Treaty
interest that arises in the geothermal resource by reason of it being an inherently
valuable resource in its own right.

Ko te Toru Tekau Ma Toru — Thirty-Third Cause of Action: Right to
Development of Geothermal Resource

69.

In breach of the principles of the Treaty of Waitangi, including in particular the
principles of active protection and the right to development, the Crown has failed to
protect Ngati Tuwharetoa’s right to manage and develop the geothermal resource for
energy purposes through the enactment of:

69.1. The Geothermal Steam Act 1952, which assumed usufructory ownership rights
in geothermal steam and vested such rights solely in the Crown;

69.2. The Geothermal Energy Act 1953, which vested the sole right to tap, take, use
and apply geothermal energy in the Crown (whether the land had been alienated
from the Crown or not) and enabled the Crown to impose resource rental
charges (without accounting to Ngati Tuwharetoa), including upon Ngati
Tuwharetoa;

69.3. Planning legislation, namely the Water and Soil Conservation Act 1967 and the
Resource Management Act 1991, vesting in regional authorities the right to
control the taking or use of geothermal energy;

69.4. The Crown’s imposition of its own management regime has enabled geothermal
resources to be exploited, which has enabled the destruction of wahi tapu,
caused Maori lands to subside, and undermined the integrity of taonga
(including the demise of geysers and the depletion of geothermal heat within hot
springs).
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69.5. The Crown actively undermined Maori endeavour to use their lands and
associated geothermal resources, including by introducing and by threatening to
introduce legislation, and by compulsorily acquiring and threatening to
compulsorily acquire Maori land.

69.5.1. The Crown established a monopoly in developing geothermal
resources for energy regulation.

69.5.2. The establishment of State-Owned Enterprises and subsequent
deregulation of the electricity industry, resulted in the sale of
electricity generation assets (including geothermal wells) to private
interests, to the continued exclusion of Ngati Tuwharetoa.

Ko te Toru Tekau Ma Wha — Thirty-Fourth Cause of Action: Wairakei

70.

In breach of the principles of the Treaty of Waitangi, the Crown established the
Wairakei Geothermal Power Station without recognising and providing for Ngati
Tuwharetoa customary ownership and/ or interests in the Wairakei geothermal resource,
and without recognising and providing for Ngati Tuwharetoa rangatiratanga in the
development of the resource.

70.1. The extraction of geothermal fluid by the power station has caused significant
and irreversible damage, including ground subsidence that has negative impacts
on wahi tapu and taonga such as puia, ngawha and waiariki.

TOURISM

Ko te Toru Tekau Ma Rima — Thirty-Fifth Cause of Action: Tourism

71.

In breach of the principles of the Treaty of Waitangi, the Crown actively sought to
acquire Ngati Tuwharetoa land and resources for their tourist potential and/ or passed
legislation that controlled participation in the tourist industry, thereby marginalizing
Ngati Tuwharetoa and limiting their role in the tourist industry. Actions of the Crown
that have prejudiced Ngati Tuwharetoa’s ability to participate in tourism include:

71.1.  The alienation of Ngati Tuwharetoa land by Crown and private purchase in and
around Taupo township.

71.2.  The Thermal District Springs Act 1881 and its application over Taupo.
71.3.  The alienation of land that comprises the Tongariro National Park.

71.4. The acquisition by public works legislation of the Tokaanu geothermal springs.
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71.5.

71.6.

Native Land Claims Adjustment Act 1926, which alienated from Ngati
Tuwharetoa Lake Taupo, the upper Waikato River and the tributaries to Lake
Taupo.

Restrictions on the development of lakefront land around the shores of Lake
Taupo.

NATURAL ENVIRONMENT/ HERITAGE

Ko te Toru Tekau Ma Ono - Thirty-Sixth Cause of Action: Natural
Environment

[Subject to amendment on receipt of the Environmental Report]

72.

73.

In breach of the principles of the Treaty of Waitangi, including the principles of

partnership and active protection the Crown failed to recognise or incorporate the

traditional management systems of Ngati Tuwharetoa within its systems for managing

indigenous forests and wildlife.

72.1.

72.2.

The Crown has failed to ensure that Ngati Tuwharetoa have any or any
sufficient participation in the management of indigenous forests and wildlife;

The Crown has failed to implement policies, practices and acts that ensured that
the Crown and its agents managed the environment in a way that involved Ngati
Tuwharetoa as Treaty partners and as kaitiaki of their taonga

In breach of the principles of the Treaty of Waitangi, including the principles of

partnership and active protection, the Crown failed to maintain the integrity of the

natural environment within the Ngati Tuwharetoa rohe.

73.1.

73.2.

73.3.

The Crown failed to ensure that the lands of Ngati Tuwharetoa were not
severely eroded or flooded, that the habitats for indigenous plant, fish and bird
life were not devastated, degraded, depleted or made extinct and that Ngati
Tuwharetoa did not suffer from the deterioration or disappearance of their
traditional housing, food gathering and land resources.

Almost the whole of the Ngati Tuwharetoa rohe has been cleared of indigenous
forests, which has devastated ownership and access by Ngati Tuwharetoa to
their taonga including bird and plant life.

The Crown’s failure to implement policies, practices and acts to retain
indigenous forests and its policies, practices and acts of encouraging clearfelling
and farming or exotic forestry have led to the replacement of indigenous forest
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with pastoral and exotic plants, further undermining the kaitiaki obligations of
Ngati Tuwharetoa.

73.4. Much of the remaining significant indigenous habitat is in the hands of the
Crown (through its agents the Department of Conservation, and local and
regional authorities) or in private hands.

73.5. Pursuant to the Wildlife Act 1953 the Crown granted itself the sole right to
control the dead bodies of indigenous birds and marine mammals (including
feathers), and to manage the harvest and use of indigenous birds, and it
continues to do so.

73.6. By those acts and omissions, the Crown was responsible for the loss of
uncultivated mahinga kai (including birds, fernroot, berries and kiore) and the
loss of resources (including feathers and raupd), which were used to make tools,
clothing, and to support other economic activity.

LAKE TAUPO

Ko te Toru Tekau Ma Whitu — Thirty-Seventh Cause of Action: Crown
Acquisition of Lake Taupo and Upper Waikato River

74.

75.

76.

Te Moana a Tauponui-a-Tia (“Lake Taupo”) is a tribal taonga of Ngati Tuwharetoa.
The hapu of Ngati Tuwharetoa encircle the lake and their traditional rohe inciude the
important fishing grounds in the lake itself. As well as being a source and focus of tribal
identity, the lake is the locality of wahi tapu and sites of tribal significance, a traditional
means of travel, a food source and a habitat for taonga such as native fish, including
kokopu, inanga, koura and kakahi, bird life and plants.

In the 1880s, Ngati Tuwharetoa retained ownership of most of the land surrounding
Lake Taupo, as well as Lake Taupo itself, and Ngati Tuwharetoa continued to exercise
tino rangatiratanga and Kaitiakitanga over the lake. Following the introduction of trout
into Lake Taupo in the 1880s, Ngati Tuwharetoa continued to exercise practical control
over the lake, and were able to derive an income from charging anglers for access to the
lake and tributary rivers to fish and for camping on their land.”

In breach of the guarantees in Article II of the Treaty of Waitangi, the Crown
extinguished the customary title of Ngati Tuwharetoa and vested the beds of Lake Taupo
and the Waikato River from the lake mouth to Huka Falls in the Crown, pursuant to the
Native Land Amendment and Native Land Claims Adjustment Act 1926, and by
regulation on 8 October 1926 (pursuant to said Act) vested the beds of the following
rivers in the Crown: Waihora, Waihaha, Whanganui, Whareroa, Kuratau, Tongariro,
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Poutu, Waimarino, Tauranga-Taupo, Waipehi, Waiotaka, Hinemaia (Hatepe) and the
Waitahanui (Lake Taupo, the upper Waikato River and the tributary rivers listed being

collectively referred to hereinafter as the “Taupo waters™).

76.1.

76.2.

76.3.

76.4.

76.5.

Ngati Tuwharetoa did not freely agree to extinguishment of their customary title
in the Taupo waters or vesting ownership of the beds of the Taupo waters in the
Crown.

A right of way a chain wide was imposed on the land surrounding the lake,
which affected the rights of Ngati Tuwharetoa landowners around the lake and
also impacted on wahi tapu around the lakeshore.'®

Without the consent of Ngati Tuwharetoa, the Crown extended the legislation to
impose rights of access to all Maori-owned land adjacent to the tributary rivers
of the Taupo waters. The property rights of non-Maori remained unaffected.

The rights of Ngati Tuwharetoa landowners adjacent to the tributary rivers were
not adequately safeguarded. As well as losing an important source of income,
the landowners were inadequately compensated and had to wait until 1948 to
receive any compensation at all.""!

The 1992 agreement did not return to Ngati Tuwharetoa Lake Taupo and the
upper Waikato River, but merely the beds of the lake and the river.

77. 1In breach of the principles of the Treaty of Waitangi, including in particular the

guarantee in Article II and the principles of active protection and partnership, the Crown

has failed adequately to provide for the exercise of tino rangatiratanga and kaitiakitanga

by Ngati Tuwharetoa over Lake Taupo.

717.1.

77.2.

77.3.

After 1926, Ngati Tuwharetoa’s rights with respect to the Taupo waters were
reduced to consultation rights. The Crown made important decisions without
the consent of Ngati Tuwharetoa that significantly and permanently impacted on
the mauri of Lake Taupo and the Taupo waters, in particular through the
implementation of the hydro-electric power schemes.

The introduction and management by the Crown and its agents of exotic fish
such as trout has detrimentally affected the prevalence, quality and viability of
customary fisheries.

The Crown has undertaken or enabled the undertaking of works in the lake and
waterways that have detrimentally affected Ngati Tuwharetoa taonga (including
mahinga kai, tauranga waka, wahi tapu, customary fisheries, and water quality)
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without the consent or adequate involvement of Ngati Tuwharetoa. Such works
include:

77.3.1. Flood protection works;

77.3.2. Taking of shingle;

77.3.3. Drainage;

77.34. Discharges to the lake (including of sewage);

77.3.5. Construction and use of structures on the lake bed, including the
Taupo Control Gates; and

77.3.6. The artificial raising and lowering of the lake water levels.

LOCAL GOVERNMENT

Ko te Toru Tekau ma Waru - Thirty-Eighth- Cause of Action: Local
Government

78. The Crown has delegated powers to local government bodies within the Ngati

Tuwharetoa rohe, including provincial governments, river boards, catchment boards,

road boards, highway boards, borough councils, county councils, city councils, regional

councils, regional authorities and territorial authorities (“Local Government”).

79. In breach of the principles of partnership and active protection, the Crown has failed to

ensure that the process of those delegations to Local Government is consistent with the

Treaty guarantees and principles.

79.1.

79.2.

79.3.

79.4.

The Crown has failed to consult Ngati Tuwharetoa about the establishment of
Local Government processes within their rohe.

The Crown has failed to consistently incorporate the Treaty guarantees and
principles into all legislation delegating powers to Local Government.

The Crown has failed to incorporate into the Local Government processes the
traditional decision-making, leadership and governance processes of Ngati
Tuwharetoa. ' '

By requiring office holders in Local Government to be freehold owners or
ratepayers, members of Ngati Tuwharetoa that held land in common have been
excluded from democratic election processes.
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79.5.

79.6.

The Crown has failed to implement policies, practices, and acts that ensured
Local Government managed the environment in a way that had any or any
sufficient regard to the cultural and spiritual values of Ngati Tuwharetoa.

The Crown has failed to ensure that Ngati Tuwharetoa are sufficiently resourced
to participate in Local Government processes.

Ko te Toru Tekau ma Iwa — Thirty-Ninth Cause of Action: Failure to
Incorporate Ngati Tuwharetoa Values in Planning

80. In planning the development of Taupo, and other urban areas around Lake Taupo, the

Crown, and the local authorities that the Crown has delegated its responsibilities to, have

failed to respect and protect the rangatiratanga and cultural values of Ngati Tuwharetoa,

and have failed adequately to protect wahi tapu of Ngati Tuwharetoa.

80.1.

80.2.

80.3.

For example, refer to the case study of the Rangatira Blocks at Nukuhau.'®

The Crown has sought to acquire Ngati Tuwharetoa land for the purposes of
urban development, rather than permitting Ngati Tuwharetoa to undertake
development of its own land.

The Crown has permitted development in a manner that does not protect the
cultural values of Ngati Tuwharetoa, resulting in inappropriate development and
the failure to protect sites of significance to Ngati Tuwharetoa, including wahi
tapu.

RIGHT TO DEVELOPMENT

Ko te Wha Tekau — Fortieth Cause of Action: Failure to Protect Right to
Development

81. Article II of the Treaty guaranteed to Ngati Tuwharetoa the continning right to exercise
tino rangatiratanga over their land, forests, fisheries and other taonga and to control, use
and develop the available resources for the benefit of their people, including:

81.1.

81.2.

81.3.

the whenua;

Te Moana a Tauponui-a-tia (Lake Taupo), Lake Rotoaira, and the rivers flowing
into and out of Lake Taupo;

the ngawha;
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82.

83.

84.

81.4. the forests;
81.5. the flora and fauna.

The Crown has a duty to facilitate Ngati Tuwharetoa’s development of its resources.
This duty stems from the duty of active protection requiring the Crown actively to
protect Maori interests.

In breach of the principles of the Treaty, including in particular the principles of active
protection and the right to development, the Crown has failed to protect and facilitate
Ngati Tuwharetoa’s right to development of its resources.

Instead, the Crown has through various breaches of the Treaty misappropriated the
possession and/ or control of Ngati Tuwharetoa taonga for an array of projects in the
“national interest”. In effect, Ngati Tuwharetoa resources have contributed to the
development of the nation, but Ngati Tuwharetoa have been largely marginalised and
excluded from the benefits of this development:

84.1. Large areas of Ngati Tuwharetoa land in and around the developing township of
Taupo were acquired cheaply.

84.2. It was official Crown policy to pay for infrastructure and national development
through the profit made on the purchase and on-sale of Maori land, in effect
meaning that Maori subsidised national development. The construction of the
main trunk railway line was paid for in part through the Crown’s speculation on
Ngati Tuwharetoa land, and Ngati Tuwharetoa land was taken for roads without

compensation.

84.3. The Crown acquired geothermal springs such as Tokaanu with a view to
developing the tourist industry.

84.4. 'The Crown accepted the gift of Ngati Tuwharetoa’s sacred maunga, but failed to
ensure that Ngati Tuwharetoa participated in the management of or commercial
benefit of the tourism and skiing activities undertaken within the National Park.

84.5. The Crown acquired vast areas of Ngati Tuwharetoa land with the aim of
developing the area for farming by settling Pakeha on the land.

84.6. The Crown purchased from Ngati Tuwharetoa vast tracts of lands for the value
of the indigenous timber on them and made an enormous profit in doing so.

84.7. The Crown sought to conserve in the national interest the remaining indigenous
forests owned by Ngati Tuwharetoa, and to this end for many years effectively
prohibited Ngati Tuwharetoa landowners from using their own land.
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84.8.

84.9.

84.10.

84.11.

The Crown alienated Lake Taupo, the upper Waikato River and the tributary
rivers to Lake Taupo from Ngati Tuwharetoa, in order to reguiate access to the
fishery. Tourism and fishing are significant industries on and around the lakes
and rivers.

The establishment of the hydro electricity schemes on the Waikato River and
the Tongariro Power Development. Lake Taupo and Rotoaira are owned by
Ngati Tuwharetoa but they receive no compensation for the use of their taonga
in the operation of the hydro-electric schemes.

The establishment of the Wairakei geothermal electricity power station, using a
resource that is a taonga to Ngati Tuwharetoa.

Through the Taupo Basin Reserves Scheme, and subsequent policy
developments, the Crown has in the national interest sought to prevent or restrict
the development of Ngati Tuwharetoa land surrounding Lake Taupo.

TE TINO RANGATIRATANGA O NGATI TUWHARETOA

Ko te Wha Tekau ma Tahi — Forty-First Cause of Action: Failure to Protect
Tino Rangatiratanga

85.

86.

The overarching principle of the Treaty is that the cession by Maori of kawanatanga to

the Crown was in exchange for the protection by the Crown of Maori tino rangatiratanga

over their whenua and their taonga katoa.'® Inherent in this basic principle is the Crown

obligation actively to protect Maori Treaty rights and tino rangatiratanga.

The Crown has breached its kawanatanga responsibilities through failing to adhere to its

reciprocal duty to respect and protect the exercise of tino rangatiratanga by Ngati

Tuwharetoa over their people, their whenua and their taonga katoa.

- 86.1.

86.2.

Prior to colonisation, Ngati Tuwharetoa exercised their mana and their tino
rangatiratanga, including the right to control access to and use of the resources
in their rohe in accordance with tikanga. Those rights have been removed,
compromised and/ or eroded by the Crown in a myriad of ways, through its
legislation, policy, practices, acts and omissions, all of which have impacted on
the relationship that Ngati Tuwharetoa have with their taonga. The ways in
which that has happened are set out in the above causes of action.

The Crown has failed to respect the mana and te tino rangatiratanga of Ngati
Tuwharetoa by pursuing assimilationist policies through its education system,
resulting in the near extinction of te reo Maori me ona tikanga.
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86.3.

The Crown has failed to meets its obligations under Article III of the Treaty by
failing to provide Ngati Tuwharetoa people with health and education systems
and services of the same high standard as Pakeha.

86.4. The cumulative impact of the Crown’s actions has been the systematic
dismantling of the relationship between Ngati Tuwharetoa and their taonga tuku
iho.

PREJUDICIAL EFFECTS

87. The prejudicial effects suffered by Ngati Tuwharetoa include (but are not limited to):

87.1.

87.2.

87.3.

87.4.

87.5.

87.6.

87.7.

87.8.

87.9.

87.10.

87.11.

87.12.

the desecration and destruction of waahi tapu and other significant sites and the
severance of Ngati Tuwharetoa from those areas;

the dispossession of substantially all of their cultural, spiritual, economic and
political resource base;

loss of life;

the derogation of mana and the consequent loss of economic, cultural and
political autonomy through the continuing erosion of rangatiratanga;

the loss of customary fisheries in the Ngati Tuwharetoa rohe;
the loss of economic independence and potential prosperity;
the destruction of the traditional system of tenure;

being left with fragmented and individualised land holdings that are manifestly
insufficient for the present and future needs of Ngati Tuwharetoa;

being left with insufficient land and resources to actively participate in the
economy and enjoy the benefits of European settlement as contemplated by the
Treaty of Waitangi and in particular, the principle of development;

the damage to the natural environment of Ngati Tuwharetoa rohe and its
abundance of natural resources caused by the pollution of the lands, waterways,
and air;

the arousal of division, dissention and conflict between the people of Ngati
Tuwharetoa, and between Ngati Tuwharetoa and other iwi leading to a
breakdown of their traditional structures;

the damage to and gradual erosion of the social structure and organisation of
Ngati Tuwharetoa;
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87.13.

87.14.

poor health, wealth and education as a direct or indirect result of the prejudice
and losses referred to;

the imposition of anxiety, stress and trouble on Ngati Tuwharetoa as a result of
the above matters.

RELIEF SOUGHT

88.

The claimants have long anticipated the recommendations of the Tribunal on their

claims. Ngati Tuwharetoa seek the following recommendations in terms of the Treaty
of Waitangi Act 1975:

88.1.

88.2.

88.3.

88.4.

88.5.

88.6.

88.7.

88.8.

That the Crown offer a full apology for the actions and omissions that were in
breach of the Treaty of Waitangi;

Pursuant to ss.8A-8H(j) of the Treaty of Waitangi Act 1975 with the return to
the claimants of all relevant Crown land, Crown forest land, land held by any
State Owned Enterprise, land held by any institution under the Education Act
1989 and land vested under the New Zealand Railway Corporation
Restructuring Act 1990 or any interest in any such land and together with
improvements thereon;

That all land owned by the Crown within the claim area and any improvements
thereon including Crown. forests, reserve and conservation land be returned to
the claimants;

That the Crown compensate the claimants for the prejudicial effects as a result
of the Crown’s legislation, acts, omissions, policies and practices as identified in
their Statement of Claim;

That the Crown restore the mana and mauri of Ngati Tuwharetoa through
Crown acknowledgment of their ancestral, customary and historical interests
within their rohe through various mechanisms and processes to be agreed
between the parties;

That the Crown takes all steps necessary to restore the appropriate names to
sites and landmarks of importance within the rohe of Ngati Tuwharetoa;

That the Crown pay the full costs to Ngati Tuwharetoa for the preparation and
presentation of their claim and the costs of recovering any land recommended to
be returned or other costs incurred in securing the implementation of
recommendations;

That the Crown provide sufficient compensation to Ngati Tuwharetoa for lands
compulsorily taken for public works;
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88.9. That the Crown provide Ngati Tuwharetoa with ownership of Te Moana a
Tauponiui-a-Tia, sites of significance, urupa and waahi tapu (that are not
returned or already in the ownership of Ngati Tuwharetoa);, -

88.10. That the Crown recognise and provide for the tangata whenua status of Ngati
Tuwharetoa at local government level;

88.11. Such other recommendations that the Tribunal deems appropriate.

This First Amended Statement of Claim is filed by PRUE KAPUA, Solicitor for the Claimants, of
Tamatekapua Law, Auckland. The address for service of the claimants is at the offices of
Tamatekapua Law, 8 Augustus Terrace, Parnell, Auckland.

Documents for service on the plaintiff may be left at that address for service, or may be-
] Posfed to the solicitor at PO Box 37 347, Parnell, Auckland;
e Transmitted by facsimile to 09 336 1841,

¢ Emailed to prue@tamatekapua.co.nz
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SCHEDULE ONE

141 HAPU OF NGATI TUWHARETOA

1. Te Mahau
Turumakina
Hukere

Hinewaitoroa

2

3

4

5. Kurauia
6 Raumai

7 Tiherau

8 Te Aho

9. Pou

10. Turangi

11. Parehuia

12 Torekura

13. Weka

14, Hinewai

15. Te Rangihiroa
16. Hinemihi

17. Rakeipoho

18. Hikairo
19. Pouroto
20. Wi

21. Waewae

22. Rongomoi
23. Te Marangataua

24. Kowhiti
25. Rangiuaua
26. Tu

27. Te ka

28. Ngauru
29. Hine

30. Huruao
31. Manunui

32. Hinetakuao
33. Te Atahuanui
34. Purakau

35. Moetu

36. Tutetawha

51
52.

54.

70.

Rua
Meremere
Tukatahi
Tarakaiahi
Wheoro
Ha
Kiri
Huarere
Pareuekaha
Parehingawatea
Hori
Urunumia
Parekawa
Te Kohera

* Paratakaihae
Manatu
Te Maunga
Tuwhakarehu
Piri
Whakarata
Meremere
Te Whanaupukupuku
Hinekuia
Moekino
Wairangi
Moe
Rawharitua
Te Tapore
Korotuoho
Pakiuru
Karewa
Manu
Waihuruhia
Pakorotangi
Tupori
Matakore

73.
74.
75.
76.
71.
78,
79.
80.
81.
82.
83.
84.
85.
86.
87.
88.
89.
90.
91
92.
93.
94,
95.
96.
97.
98.
99.

101.
102.
103.
104.
105.
106.
107.
108.

Whakatere
Pikiahu
Rongo

Poutu
Tama-ihutoroa
Te Mauu
Moeiti
Karetoto
Parehuia
Waikarau
Ohomairangi
Rauhoto
Parehunuku
Te Urunga
Ruingarangi
Kikopiri
Mohonoa
Manuka Tuangaanga
Whaita

Te Rangiita (ki raro nei)
Hingawatea
Kapawa

Te Ao
Tuapani
Aockarere
Raho

Koko
Tamatehura
Tahu

Maru
Matarae

Te Rama
Rahurahu
Hinemanu
‘Whaoa

Pareuru

109.
110.
111,
112,
113.
114,
115.
116.
117.
118.
119,
120.
121.

122.

123.

124,
125.
126.
127,
128.
129.
130.

131.
132.
133.
134.
135.
136.

137.

138

139.

140

141.

Ngarangi
Haeretonga
Waitaua
Taoi

Te Apiti
Manawa
Apa

Whero
Hape
Hineuru
Paehi
Wharekoiwi
Hui
Ngaitokowaru
Koro
Kauae
Tangiharuru
Pakiuru

Tu

Hinerau
Pareawa
Purua

Hika

Te Kohu
Te Rangiita
Maruahine
Kurapoto
Tuataka
Ranginui
Ruamanehu
Urumangai
Wetenga

Tuhinaroto
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