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' Mike Rika
124 Clayton Rd
Rotorua

6 April 1998

Geoff Melvin
Registrar
Waitang Tribunal

Tena koe Geoff,
Wai 681 Broadcasting Deregulation Claim
Many thanks for your letter dated 2 April 1998 and the information contained in it.

Since my letter I have heard from Dr Shearer who has informed me of the funding
situation and I have also received a number of documents from the Ministry of
Commerce useful to my research. They have also commented on the Claim.

I must apologise for the mistake I made and my confusion with the relevant Act as
during the period covering aspects of my claim (1987-1991) there were 3 Acts passed
into legislation. The Act I should have referred to was Section 61 of The Radio
Communications Act 1989.

The Acting Manager of Spectrum Mr Ian Hutchings (MOC) has written to me and has
indicated that Section 61 of the Act does not appear to apply in this instance however
I’m not convinced that it doesn’t.

To date I have not consulted a Solicitor due to my financial situation, so your advice
on legal aid is much appreciated and timely and I will act on it accordingly.

Since my original Claim 12 Months ago I have been able to undertake further
preliminary research enabling me to make a re submission so that the Tribunal is
better able to consider the nature of the Claim.

Please find enclosed as suggested a new Claim document containing various changes
and additional information, could you please add this to the record of inquiry for the

claim

Yours sincerely

Mike Rika



Compensation

6¢ Compensation for mistake or misfeasance of Registrar---Any person--- (a) Who
sustains loss or damage through any omission, mistake, or misfeasance of the
Registrar, or of any employee employed to assist the Registrar in the exercise of the
Registrar's functions under this Act, in the execution of their respective duties; or (b)
Who is deprived of any management rights or licence in respect of which the person is
registered as the manager or rightholder, or of any interest as mortgagee of any
management rights or licence, by the registration of any other person as the manager or
rightholder of those management rights or that licence or, as the case may require, as
mortgagee of those management rights or that licence, or by any error, omission, or
misdescription in any record of management rights, or in any entry or memorial in the
Register, or has sustained any loss or damage by the wrongful inclusion of management
rights in any record of management rights, and who by virtue of section 58 of this Act is
unable to bring an action in respect of those management rights or, as the case may
require, that licence or that interest--- may bring an action against the Crown for
recovery of damages.




Waitangi Tribunal Claim

Research:

Michael Rika

Rika-Isis Ltd

124 Clayton Rd

Rotorua

Ph: (07) 348 9792
E-mail: rika@wave.co.nz




THE CLAIM

This supersedes the Claim lodged with the Waitangi Tribunal in April 1997

THE CLAIMANTS

Michael Rika and the Descendants of Te uru o te ao Rika, shareholders of
Mangonui Ltd the previous part owner of 1350 Khz and 99.1Mhz in Rotorua

BACKGROUND

Establishment of the Arawa Training Station
In 1987 the Arawa Maori Trust Board applied for and received a Temporary

Broadcasting Licence as an Iwi Training Station and began broadcasting on 1440
Khz AM.

The location of its antenna and transmitter was at Hinemoa Point so as to get a
wider coverage of the Arawa Rohe including Lake Rotoiti (Pikiao) Whakawerawera
(Tuhourangi), Ngongotaha (Rangiwewehi) Te Ngae (Uenukukopako) and Reporoa
(Tahu/Whaoa)

The condition of these licences was that they were essentially non-commercial and
served a specific Community purpose. The hours of broadcast were flexible and the
licence holder was required to regularly renew its authorisation to hold the ficence.

In the first instance the Board confined the Station’s activities and use of facilities to
Students being trained and funded under the Maori Access Schemes. As such, the
hours of transmission were restricted to those of the recognised course hours, which
excluded nights and weekends.

Although the Board held the licence the Arawa Community Services Trust (the
training arm of the Board) was the Broadcaster and source of funds.

Addition of Public Access

Over time and with each renewal of its Authorisation which the Broadcaster was
required to apply for every 28 days, the Management increased the hours to cater
for the wider Iwi and Non-Maori Organisations commonly referred to as Public
Access, until finally it was operating continuously over 24 hours, including
weekends. To cater for this, a separate structure of volunteers was set up to
operate during the non-training hours and sponsors for the various programs were
canvassed to cover the additional costs.




Financial Crisis within Trust Board and cutting of Public Access
1988 saw the much publicised ‘Maori Loans Affair and allegations of corruption
and mismanagement within the Boards structures and the subsequent demise of the
Arawa Community Services Trust.

During the upheaval the interim Managers of the Trust Board took control of the
Station and decided to cut the Public Access element and revert back to its original
restricted hours.

Support for reinstatement of Public Access Radio

The cuts and financial restraints imposed on the Trust Board left a number of Iwi
Organisations, Taura Here (Maori from other Iwi) and other Maori Programmers with
no airtime. At the time of the cuts a number of non-Maori Organisations were also
presenting Programs on the Station and included all of the High Schools and some
Primary Schools in the Rotorua Broadcast area as well as the Women’s Refuge and
other Religious and Social organisations.

Mangonui Ltd applies for Public Access Licence
In March 1989 Mangonui Ltd a company which is wholly owned by the Descendants

of Te uru o te Ao Rika - a Hapu of Ngati Whakaue was given an Authorisation to
broadcast on 1350Khz AM but was only authorised to broadcast on the hours cut by
the Trust Board, ie nights and weekends.

The primary coverage area was the Central Business district (Pukeroa -
Oruawhata), Ohinemutu / Koutu (Pukaki) and the Western Suburbs (Whakaue). In
each of these areas the Te uru o te ao Rika Estate Trust is a shareholder in the
Maori Blocks. To achieve this coverage criteria Mangonui leased the Radio New
Zealand transmitter and antenna located on Tihiotonga, abandoned by Radio
Geyserland when it went to FM.

To limit the coverage to the above areas the existing 5000 Watt transmitter was not
utilised but the low powered 200 Watt stand-by transmitter was used and licensed
accordingly.

AMALGAMATION OF LICENCES

In April 1989 the Broadcasting Tribunal suggested to both licence holders that they
share the 1350 Khz frequency outlining the advantages of such a move. On the
understanding that the opportunity did not exist to extend their hours of broadcast in
the future, Mangonui agreed to the amalgamation

DEREGULATION

In 1990 following the enactment of the Radiocommunications Act 1989 the two
stations were given 20 year licences under The seventh Schedule of the Act which
preserved the existing conditions and restrictions and making the previous
amalgamation permanent.

However in July 1991 following a Review, all Schedule 7 broadcasters were given
an opportunity to obtain ordinary licences (unrestricted) on the frequencies and
hours in which they held the rights.




IMPACT OF PRIOR AMALGAMATION
Opportunity for extension Pre - empted

Had the licence holders not been coerced into amalgamation they would have had
the opportunity to obtain the unused hours on their respective frequencies by tender
and if successful each could have been in receipt of full and tradeable commercial
rights in accordance with the Schedule 7 Review and later policies relating to it.

As both stations were Maori owned, Te Arawa would have been in a highly desirable
Commercial position in the Rotorua district.

Failure to comply for NZ On Air funding

After a lengthy delay (due to the Maori Council High Court Challenge), a 20 year
licence was issued to Mangonui Ltd under Schedule 7 of the Radio Communications
Act 1989. The purpose of this licence was for Public Access.

Twice between 1991 and 1993 Mangonui applied for N.Z on Air funding but was
rejected with the reason not being made clear to the Applicants but was understood
to have been because of the shared nature of the two Licence holders.

Mangonui compelled to take Commercial Approach

Following the failure to attract funding an attempt was made to take a more
Commercial approach which included a short term joint venture exercise with a local
Commercial Broadcaster. This was vigorously challenged by Radio New Zealand
which indicated its opposition to the establishment of a Commercial Maori Station in
Rotorua

Te Arawa Maori Trust Board Financial Restraints

A number of opportunities existed at the time for long term joint ventures with some
major networks however due to the imposed financial restraints and its status as a
Statutory body the board would not enter into any risk type ventures. This meant
because of the shared nature, Mangonui was locked into a no - win situation.

Demise of Mangonui Ltd

Eventually after a number of failed attempts Mangonui Ltd ceased operating and
transferred its half of the licence to The Paengaroa South 4 Trust a land based
investment trust who together with the Trust Board leased the whole frequency to a
commercial broadcaster for, it is understood, the balance of the 20 years.

Original Purposes lost

The situation now exists that the original licences and purposes have been lost
forever and the efforts of the founders of these pioneer Maori Stations which
includes the original students, program presenters and the personal investment of
the management of Mangonui Ltd have passed unrewarded into history




REPLY TO COMMENTS BY MINISTRY OF COMMERCE

The following is the reply to comments received from Mr | R Hutchings Acting
' Manager Spectrum in a letter to Mike Rika dated 16 March 1998.

Reply The initial arrangement using separate licences was brought about by the
Trust Board reducing its hours of transmission from 24 a day to those hours used for
training only, having progressively increased them since it began broadcasting in
1987. This restricted its use to students being trained under the Maori access
scheme and meant that the public access element and use by other members of the
Iwi were denied.

The situation was brought about by the imposed financial restraints and the freezing
of the Board’s bank account during the period leading up to the Section 33 (Trust
Boards Act 1955) investigation. Consequently the funds to operate the station were
supplied by The Te Arawa Community Services Trust - a separate body, who by
agreement with the Funding Agency could only apply its funding to training.
Mangonui, at the request of other members of the Iwi not affiliated to the Board or its
training schemes and non-Maori organisations (such as the Rotorua Country Music
Club, The Rock and Roll Club, The Cook Islands Community, Rotorua Boys High
and other Primary and Secondary Schools), applied for a 24 hour licence on a
different frequency.

There were several reasons why | applied for a separate STBA and frequency to
take up the services dropped by the Trust Board, these were clearly outlined in the
original application. Additionally | took into account the ongoing crisis being
experienced by the Board and the instability and claims of mismanagement within
the Arawa Community Services Trust. The Broadcasting Tribunal acknowledged my
reasons but were not prepared to grant two 24 hour STBA's in the same district but
under the circumstances | could utilise the hours not used by the Board. As RNZ
had recently vacated 1350Khz | applied to use that frequency as the Board would
not allow me to use their frequency and transmitter.

The comment could give the impression that both licences commenced
simultaneously with different licences (frequencies) being issued on a temporary
basis - this is not true. The Arawa Maori Trust Board began Broadcasting in 1987 as
a training station and later increased its hours to cater for public access and other
members of the Iwi not involved in training. Mangonui began broadcasting in March
1989 over a year later when the Trust Board permanently restricted its own hours of
transmission.




Reply My acceptance was based on the assurance by the Tribunal that Mangonui
would not be able in the future, to extend its hours of Broadcast. It was further
influenced by the offer by RNZ to halve the Leasing fees if the Board utilised the
transmitter. As the transmitter was remotely operated it was kept on all the time for
technical and access reasons, although only used by Mangonui at certain times, the
charge was for 24 hours.

This situation also applied to the Board whose Transmitter was located some 10 Km
away but paid for its 24 hour use, switching the STL off and on at the appropriate
times.

Naturally in light of the fact that neither were allowed to extend the hours of
broadcast | endorsed the amalgamation. | also said that | could see no problems
with the arrangements as RNZ had made available an automatic time switch which
operated at designated times switching between the two studios.

When | received the first account from RNZ after the amalgamation the charges had
not halved but had remained the same for both, with RNZ doubling its income. This
lead to the much publicised dispute in which both the Board and Mangonui refused
to pay the full amount and RNZ terminating the arrangement.

Reply This Act permanently locked in the previous amalgamation of The Arawa
Maori Trust Board and Mangonui Ltd which was understood to have been a
temporary arrangement.

The Crown as part of the process of “deregulation” had made provision for both
Maori and Public Access stations to be funded under the Public Broadcasting Fee
the criteria of which matched these two in their respective program content. Each
independently applied for NZ on Air funding but were unsuccessful due to the
shared nature of the frequency, information held by NZ on Air will attest to this.




Reply The reason for the request to change from AM to a VHF-FM frequency was
to solve the long running dispute over the cost of leasing the RNZ transmitter from
Radio Geyserland. Instead of halving the cost of the lease when the Arawa Trust
Board utilised the hours not used by Mangonui Ltd the price remained the same.
This was contrary to the understanding prior to the amalgamation, recognising this
the Ministry agreed to a swap.

Until this time the Mangonui part of the frequency was being run by volunteers from
the Iwi with members of the Rika Whanau contributing financially to its operation
including the purchase or hireage of equipment. The Board on the other hand was
being financed by its training funds. Also at this time or immediately before, |
inquired into the possibility of a stand alone frequency, this was rejected so | had to
persuade the board to also agree to move to the FM frequency if the Ministry was
agreeable to the swap.

Sometime during the period 1991-93 the Trust Board lost its funding or decided not
to continue with training and could not contribute financially to its operation so |
offered to buy out its share. This was refused so | offered to sell Mangonui’s hours
for the cost of the FM transmitter bought with money loaned by Paengaroa Sth 4
Trust. This too was refused so the licence was transferred to Paengaroa Sth 4 Trust
by default in repayment of the loan.

Reply By 1991 it was becoming clear that neither station was going to be funded by
any type of Crown Agency and the Trust Boards indebtedness was limiting its
potential to invest in its share of the frequency.

Following the elections and prior to the Schedule 7 Review | had the opportunity to
talk with Mr Williamson here in Rotorua and explained the difficulties of the shared
situation especially if the parties had differences of opinion or one format was in
conflict with the other. He said that the amalgamation was temporary and would be
sorted out by the Ministerial Review at a later date.

Although the Review addressed a number of issues it kept the shared situation in
place so that unless both parties agreed to act in tandem the frequency would
remain effectively non-commercial.

Moving off the Schedule 7 Status offered no advantages to either Broadcaster other
than to convert the licences into tradeable instruments, this was done to create an
opportunity for one to buy the other out.

The Board would not do one thing or the other but preferred the status quo which
meant a unified long-term management by one of the parties was not possible.




Mangonui then transferred its licence to Paengaroa Sth 4 Trust and both agreed to
~ lease to a third party, the NZ Radio Group which is the current situation.

Reply This is a very interesting comment and may account for a number of my
misgivings and frustration’s up until 1994 and beyond.

It is important to note that Mangonui originally applied for a 24 hour STBA but was
declined and was given the restricted hours. So it had always been Mangonui’s
desire for a full time licence.

Prior to the suggestion of Amalgamation the question was asked again and it was
because the answer was no that | agreed to and supported the amalgamation. | was
also lead to believe at the time, that the amalgamation was temporary.

At the time of the first Iwi consultation meeting in Rotorua, Max Bradford arranged a
personal meeting with Mr Willamson and myself where | outlined my problems with
the shared situation and he informed me then that this would be looked at in his
Review.

In 1993 it was my expectation that the 7" Schedule conditions that were removed by
the Review would include the ‘temporary’ shared situation. As this did not happen
and an application for funding as an Access station was declined (refer - NZ on Air)
it is not difficult to understand why | disposed of the frequency.

In the comment above it is suggested that there was ample opportunity for a case to
be made to extend the hours after 1993 and before | disposed of it. The extension
would not have been possible on account of the fact that the unused hours had
already been allocated to the Arawa Maori Trust Board for 20 years. If this was an
option it would surely have been taken but | was assured it was not.




CONCLUSION

BREACH OF THE TREATY OF WAITANGI

it is without doubt that the Radio Frequency Spectrum existed in pre European
times.

Although its presence had not then been detected no one can say that the
Indigenous people would not have eventually become aware of it and developed a
means to exploit it had New Zealand not been colonised

Inventing a method (Radio) of exploiting an existing resource does not give the
inventor or the country of origin of the inventor right of ownership of that resource.

In 1840 neither Maori or Pakeha were fully aware of the Radio Frequency Spectrum
or its potential, but its later discovery should be considered as an existing resource
to be shared, in accordance with the partnership principles of the Treaty

The essence of this claim is centred on the fair and equitable treatment of Mangonui
Ltd an incumbent Maori Broadcaster and Treaty partner who by mistake
misfeasance or oversight was disadvantaged by the pre - emptive actions of the
Crown prior to its sale of selected frequencies which make up this resource

RESERVATION
In accordance with Tribunal Policy, the Claimants reserve the right to alter this Claim




DEREGULATION

Public Announcement by Government

Extract

“The Government, as part of its policy decisions on sound radio Maori Broadcasting,
will ensure that use of AM or FM frequencies is made available for the development
of radio services, including those directly sponsored by iwi authorities, whose
primary objective is the promotion of Maori language and culture.

Accordingly this invitation is also to obtain additional information for this purpose™.

B Invitation for expressions of interest in radio spectrum for sound radio broadcasting -Nov
1989

Reply by Mangonui Ltd

Expression of interest No 54

It was indicated in this submission that Mangonut Ltd wished to expand its service in
the Bay of Plenty region (7). As an alternative to the shared situation of 1350 Khz, an
FM frequency was indicated in order to obtain a stand alone frequency.

Publication of discussion paper and draft
broadcasting plan - mMay 1990

Draft Broadcasting plan for AM, Table 5a: Existing AM Radio Stations falling
within the Category of Maori Broadcasters.

As at 9% of May 1990 Mangonui Ltd and the Arawa Maori Trust Board were listed as
Schedule 7 broadcasters jointly using the frequency of 1350 Khz in Rotorua.

Included in this table were three other broadcasters who were not directly sponsored
by an Iwi Authority they were , Radio Ngati Porou Charitable Trust Inc, Aotearoa
Maori Radio Trust Board and Nga Kaiwhakapumau I Te Reo.

Draft MF Plan for Maori Services, Table 13

Mangonui Ltd and the Arawa Maori Trust Board are also listed in this table with the
three other non Iwi sponsored Maori Broadcasters. Also included are the proposed
new assignments for stations to be sponsored By Iwi Authorities

Summary

It is relatively clear from the Government’s statement regarding Maori Broadcasting
in its tnvitation for expressions of interest, that there was in its mind two distinct
types of Maori Broadcasters and indeed there were:

The existing Maori Broadcasters who were included with others in Schedule 7 Of the
Radio Communications Act 1989 and who were not necessarily sponsored by an Iwi
Authority.

And
The proposed new broadcasters who were to be sponsored by Iwi Authorities
primarily for the promotion of the Maori language and culture and for whom
frequencies had been reserved under the Act.




2)

It is obvious from the inclusions in the Tables of the Draft Plan that Mangonui was in
the former group and in its submission of expression of interest indicated its desire to
expand its services.

To cater for this request the Schedule 7 Review should have made available the
opportunity for Mangonui Ltd to obtain the additional hours not available on 1350
Khz in accordance with the policy to “make frequencies available for the
development of services” such as was requested by Mangonui Ltd in its EOI

To achieve this, identical hours could have been allocated on a FM frequency as
requested in the EOI such as 99.1 Mhz which was not included in the st tender round
and could have been made available for this purpose.

Mangonui would then be free to tender for the unencumbered additional hours for
which it did not hold the Rights.

This would also leave 1350 Khz free for the Trust Board to extend its hours although
it did not indicate any expression of interest to do so.

This opportunity was available to non Maori 7" Schedule Broadcasters with restricted
hours but denied to Mangonui Ltd an incumbent Maori Broadcaster. Because of the
wording of the 7" Schedule Review it failed to change the shared situation and was
thus duly considered a condition of the Licence.




Amalgamation of Licences

Time Line

November 1987

February 1989

March 1989

April 1989

July 1989

November 1989




