Wai 2915, #2.6.19
Wai 2700, #2.5.36(c)

IN THE WAITANGI TRIBUNAL

Wai 2915
CONCERNING the Treaty of Waitangi Act 1975
AND the Oranga Tamariki Urgent

Inquiry

MEMORANDUM-DIRECTIONS OF M J DOOGAN REGARDING THE NEW
ZEALAND MAORI COUNCIL, DISTRICT MAORI COUNCILS AND
REPRESENTATION ISSUES

24 November 2020



MAMEATI
New Stamp


The New Zealand Maori Council, District Maori Councils and Representation Issues

1

Woodward Law acts for the New Zealand Maori Council (NZMC) and a number of District
Maori Councils (DMC). Phoenix Law also says it acts for several DMCs. There is a contest
between the parties as to the authority to represent the DMCs in this inquiry.

| had initially come to the view that it would not be necessary or appropriate for this panel
to take a position on the conflict. This is because our jurisdiction is primarily one that is
directed at inquiry into allegations of breaches of the Treaty by the Crown. The Tribunal
has no jurisdiction with respect to disputes within Maoridom. This was the approach taken
by the Chairperson when similar issues arose in the National Freshwater and Geothermal
Resources Inquiry (Wai 2538)."

However, having considered the various memoranda filed by Ms Hall and Ms Mason over
the past several months, | accept that there is an issue as to representation that needs to
be addressed and clarified.?

Ms Hall for the NZMC points to the recent High Court proceedings in Re Paul and Re
Dargaville, where the High Court struck out applications that were unlawfully claiming to
represent particular DMCs.? This, it is said, creates a clear and binding precedent for the
Wiaitangi Tribunal in the present case.*

Ms Mason argues that previous directions from the Chairperson in the National
Freshwater and Geothermal Resources Inquiry from September 2016 remain applicable
and that recent decisions of the High Court in Re Paul and Re Dargaville contain only
obiter statements as to representation. Furthermore, these issues are still before High
Court.

Discussion

6.

| accept that the decisions in Re Paul and Re Dargaville are relevant and that | ought to
have regard to findings made in those proceedings, particularly in the Re Paul case.’

In this inquiry Ms Mason acts for Cletus Maanu Paul, described as “Chairperson of the
Mataatua District Maori Council on behalf of himself, and the Mataatua DMC”.

Ms Mason also acts for named individuals (Ms Hall and Harawira) on behalf of themselves
and the Tamaki Makaurau DMC, Mr Ratima on behalf of himself and the Takitimu DMC,
Ms Black and McLean on behalf of themselves and the Tamaki ki Te Tonga DMC and Mr
Dargaville on behalf of himself and the Te Tai Tokerau DMC.

Ms Hall represents Ta Taihakurei Durie on behalf of himself and the NZMC and as Chair
of the Raukawa DMC, Mr Puriri Chair of the Te Tai Tokerau DMC, Ms Minhinnick the Chair
of the Tamaki ki te Tonga DMC, Tane Cook of Mataatua DMC and Raewyn Harrison
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Deputy Chair of the Tamaki Makaurau DMC and Wi Derek King Huata Chair of the Takitimu
DMC.

10. Ms Hall has filed an affidavit of Wiremu Puriri dated 15 September 2020.° In that affidavit
Mr Puriri says that on 6 September 2015, the NZMC issued directions that all litigation in
the name of a district must have approval of the legal committee (a sub-committee of the
NZMC). On 27 April 2017 the NZMC reaffirmed that direction. Mr Puriri goes on to depose
that both directions were issued to prevent the use of the name of the NZMC or any DMC
in litigation before the High Court or within the Waitangi Tribunal. These directions remain
in force and are binding on DMCs pursuant to s 16 of the Maori Community Development
Act 1962 (MCDA).

11. With respect to this inquiry Mr Puriri states that the NZMC legal committee has given
approval to the claimants set out above, as represented by Woodward Law, to represent
the NZMC in the Waitangi Tribunal Oranga Tamariki Urgent Inquiry. The authorised legal
counsel is Woodward Law. Permission from the NZMC legal committee, or from any other
person has not been sought or granted.

12.In Re Paul the High Court struck out in its entirety an application brought by Mr Cletus
Maanu Paul for orders under the Marine and Coastal Area (Takutai Moana) Act 2011.

13. His Honour Justice Churchman noted Mr Paul’s reliance on his role as Chairperson of the
Mataatua DMC and his position as co-chair of the NZMC. The Court referred to an affidavit
where Mr Paul had referred to the functions of the NZMC and its advocacy role in relation
to Maori and said “we therefore consider the we are the appropriate entity, and are best
placed to apply for title on behalf of all Maori in Aotearoa New Zealand over the application
area.”

14. Justice Churchman notes that the “we” being referred to appears to refer to the NZMC
though that is not explicitly stated. The High Court goes on to note that the affidavit refers
also to the functions and roles of the Mataatua DMC and Mr Paul’s claim that the DMC
functions are identical to the functions of the NZMC and as such provided the Mataatua
DMC with an overarching advocacy role.

15. In response Justice Churchman notes:

“Unsurprisingly, the filing of the two so-called national applications by individual
members of the NZMC purporting to make claims under the Act for the whole of New
Zealand, seeking an order that customary marine title be held by either the NZMC or
individual members of the NZMC, caused some consternation. The NZMC itself filed
memoranda dated 30 May 2017 and 18 August 2017 confirming that the NZMC had
not authorised either of these applications, had no involvement with them, and had
also made directions that no District Maori Council could lawfully be involved in any
such application”.”

16. The High Court goes on to observe that, unlike the other National applicant (Mr
Dargaville), Mr Paul never relinquished his claim to be able to pursue a claim on behalf of
all Maori for all of New Zealand and to be able to add additional claimants in the future as
he saw fit. Ms Mason sought to rely upon Mr Paul’s longstanding membership of the NZMC
and the Mataatua DMC, but as the High Court pointed out those submissions did not
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17.

18.

address the fact that the claim was not made on behalf of either the NZMC or the Mataatua
DMC and the NZMC had specifically disavowed any involvement with authorisation for Mr
Paul to advance a claim on behalf of either body.

The High Court observed that a fundamental justification advanced for Mr Paul's claim
was that he had obligations under both s 18 of the MCDA, with respect to his role with the
Mataatua DMC, and obligations arising under s 16. The Court rejected both submissions
pointing out that s 18 of the Act lists the general functions of the NZMC. It does not confer
obligations or responsibilities on individual members of the NZMC. The Court noted that it
was unchallenged that Mr Paul was not authorised to act on behalf of the NZMC in the
High Court proceeding. The same point applied to s 16 of the Act in relation to which the
High Court said that it is the Council as a whole and not individual members that are
referred to and such functions as are authorised are clearly limited to Maori residing within
the district. Furthermore, s 16(2) of the MCDA specifically provides that each district Maori
Council shall be subject in all things to the control of the NZMC and should act in
accordance of directions general or special given to it by the NZMC. There was no
challenge by Mr Paul to evidence filed by the NZMC stating that it had directed that no
DMC was to be involved with any application under the Marine and Coastal Area (Takutai
Moana) Act.

The High Court concluded;

“There is nothing in the MCDA which authorises Mr Paul, as an individual, to
commence an application under the Act. Mr Paul was not authorised to act on behalf
of NZMC. In respect of the claim that he was somehow acting on behalf of the
Mataatua DMC, in accordance with s 16(2) of the MCDA, the NZMC had directed that
no DMC be involved in any application under the Act”.®

Conclusion

19.

20.

21

22.

23.

These are all findings which | consider to be of direct relevance to the representation issue
now being raised before this Tribunal.

Ms Mason has produced no evidence as to the basis upon which her named claimants
have authority to represent various DMCs. Neither has Ms Mason challenged the evidence
submitted by the NZMC which says they have no authority to represent either the NZMC
or any of the DMCs in this inquiry.

Pursuant to s 6 of the Treaty of Waitangi Act 1975, a claim may be submitted to the
Tribunal by any Maori who claims that he or she or any group of Maoris of which he or she
is a member, is or is likely to be prejudicially affected by various acts or omissions done
by on or behalf of the Crown.

By s 7(2) of the Treaty of Waitangi Act, a claimant or other person entitled to appear before
the Tribunal may appear personally or with the leave of the Tribunal by a barrister or
solicitor. Leave may be given on such terms as the Tribunal thinks fit and may at any time
be withdrawn.

| see no material distinction between the representation matter argued before the High
Court in the Re Paul case, and the issues now being raised in this inquiry. | therefore see
no reason to depart from the reasoning of the High Court and conclude that Ms Mason’s
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24.

25.

26.

clients do not have authority to represent the respective DMCs named in the claim
documents and subsequent filings.

Therefore, | do not accept Ms Mason has authority to represent any of the DMCs and
further leave to appear in this inquiry on that basis is declined.

The named individuals who are members of various DMCs represented by Ms Mason
have distinguished records of service to their communities. These findings as to
representative capacity are not meant to diminish or disrespect that fact. As individuals
they are entitled to lodge claims and be heard in this inquiry (indeed we welcome the
insights they can bring).

However, in this inquiry they may no longer do so in their capacity as District Maori Council
representatives. Ms Mason is accordingly directed to amend all future filings to remove
any assertion (express or implied) in that the named individuals have authority to represent
or speak on behalf of any of the DMCs or the NZMC. On or before Friday 4 December
2020 Ms Mason is also to file amended statements of claim deleting references to
representation for or on behalf of any of the DMCs or the NZMC. Pending my
consideration, these amended statements of claim will be added to the record of inquiry
and will replace the current statements of claim.

Affidavit of Harry Scott Berger

27.

28.

20,

30.

31.

32,

33.

34.

Amongst the evidence filed by Ms Mason was evidence of Mr Harry Berger dated 7
October 2020. Mr Berger is a solicitor employed by Ms Mason’s firm (Phoenix Law).

In the brief Mr Berger says that he is a practicing lawyer who provides legal services for
parents and whanau who have cases before the Family Court. The brief goes on to discuss
issues that are said to arise because of alleged inequities in the funding available through
legal aid. This is said to raise access to justice issues.

At a Judicial Conference on the 14 October 2020 Dr Gilling, counsel for another party in
this inquiry raised an objection to the filing of this evidence. Dr Gilling subsequently filed
a memorandum on the 15 October 2020 outlining concerns that this brief contravened the
Lawyers and Conveyancers Act (Lawyers: Conduct and Client Care) Rules 2008 (Rules),
particularly principles relating to independence in litigation.

On the 5 November 2020 Ms Mason filed a memorandum in response. She did not accept
the objection raised.

At my directions Mr Berger’s brief has not been added to the record pending consideration
of the issue.

| have come to the view that it would not be appropriate to add Mr Berger’s brief to the
record for the following reasons.

Whilst it may be arguable as to whether or not the brief breaches the relevant provisions
of the Rules, | think it ill-advised for Ms Mason’s firm to have attempted to file a brief of
this nature.

Dr Gilling is right to point out that Mr Berger has been active in this inquiry. It is apparent
from the range of evidence filed by Phoenix Law that following publicity surrounding the
Hastings Case they have received a range of instructions from clients who have ongoing
proceedings in the Family Court jurisdiction. This gives rise to a risk that evidence such
as this can be seen as self-serving.



35. Furthermore, the relevance of the brief to our central issues is at best marginal and the
foundation for Mr Berger’s capacity to speak to the issues raised is weak.

36. The brief will not be added to the Wai 2915 Record of Inquiry.

The Registrar is to send this direction to all those on the notification list for Wai 2915, the
Oranga Tamariki Urgent Inquiry

DATED at Wellington this 24" day of November 2020

I 1 d)AJa;__,—
Judge M J Doogan
Presiding Officer
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