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Purpose

1.

This memorandum-directions:
(a) addresses matters relating to the recent community case of COVID-19 in Northland;
(b) confirms the hearing timetable for tGapapa hearing one; and

(c) addresses memoranda filed in relation to the election of claimant counsel representatives
on the joint research committee.

COVID-19

2.

9.

Parties will be aware that a woman has tested positive for COVID-19 after leaving managed
isolation in Auckland and travelling to Northland. | am conscious that this may have
implications for tiapapa hearing one, which is scheduled to take place from 3 to 5 February
2021, at the Turner Centre, in Kerikeri.

I am also aware that the Turner Centre is currently being used as a testing station for COVID-
19. | understand that the Turner Centre is scheduled to cease operations as a testing station
on 29 January 2021.

Waitangi Tribunal Unit staff have been in contact with the Turner Centre, who have confirmed
that testing is being conducted in the carpark, which is located on the opposite side of the
building to where the hearing will be convened. Staff at the Turner Centre have confirmed that
their rooms are being cleaned daily by a professional cleaner and that they will have someone
available during the hearing to ensure that those seeking to be tested do not enter the building.

| acknowledge that Maori, particularly kaumatua and kuia, are some of the most at-risk to the
virus in our communities. | also understand that Te Tai Tokerau Border Control intends to
establish check points at key locations in the region for this reason.

Under present circumstances, in terms of the information we currently have to hand, | intend
to proceed with the hearing as planned. However, we will review the situation daily, and should
there be an escalation and/or the official advice changes, then we will look to either postpone
the hearing or conduct the hearing via Zoom. Neither option is ideal, but the safety of all
participants and the wider community is paramount.

In any event, should the hearing proceed as scheduled, | wish to provide parties the
opportunity to seek leave to appear via Zoom, rather than in person, by 12pm, Friday 29
January 2021.

| also wish to signal now to parties that the hearing will be livestreamed and available for
viewing via a closed YouTube channel. This link will be circulated to the inquiry distribution list
prior to the hearing.

Any changes to these arrangements will be communicated to parties as soon as possible.

Hearing timetable

10. On 18 January 2021, a teleconference was convened to discuss dates and locations for the

tGapapa hearings, indications of proposed witnesses for tiapapa hearings one to three,



11.

12.

13.

confirmation that evidence proposed to be presented falls within the scope of the tdapapa
hearings, and any update on the joint research committee.

At the teleconference, | confirmed that a third tGapapa hearing would be convened in July
2021 at a location in either Auckland or Whangarei and requested that co-ordinating counsel
file an update on timetabling issues for tiapapa hearings one to three by 22 January 2021.
This was subsequently confirmed via email from the Tribunal’'s Registrar on 19 January 2021.

On 22 January 2021, Stephanie Roughton filed a memorandum providing an update on
timetabling issues (Wai 2700, #3.1.336), as well as hearing timetables for tiapapa hearings
one and two (Wai 2700, #3.1.336(a); #3.1.336(b)), and proposed witness lists for tlapapa
hearings three to five (Wai 2700, #3.1.336(c); #3.1.336(d); #3.1.336(e)).

I now confirm the hearing timetable for tGapapa hearing one, attached to these directions as
Appendix A. Decisions about subsequent hearings will be made in due course.

Claimant representatives on joint research committee

14. On 7 December 2020, | directed parties to file an update on progress relating to the election

15.

16.

17.

of claimant counsel representatives on the joint research committee by 18 December 2020
(Wai 2700, #2.5.36).

On 18 December 2020, Ms Roughton and Katherine Alty filed a memorandum outlining three
options for the election of claimant counsel representatives, namely (Wai 2700, #3.1.321):

(a) Option one: the role of claimant counsel representatives would be seen as an extension
of the role of existing co-ordinating counsel who would be elected to this role on
agreement of the parties (Tamaki Legal, Kahui Legal and/or Tukau Law).

(b) Option two: the claimants engage in a voting process with one vote per claim.

(c) Option three: the claimants make submissions to the Tribunal arguing for their preferred
nominee and the Tribunal would then decide and appoint the claimant counsel
representatives by direction.

Counsel advised that insufficient feedback had been received from claimants to make a
consensus or majority decision on the preferred election process and accordingly sought an
extension to file confirmation of the preferred position by 24 December 2020. This extension
was confirmed via an email from the Tribunal’'s Registrar on 21 December 2020.

On 24 December 2020, Mses Roughton and Alty filed a memorandum indicating that the
majority of claimants who provided feedback supported option two and submitted that it would
therefore be appropriate to confirm this as the process for electing claimant counsel
representatives (Wai 2700, #3.1.323). Counsel sought leave to obtain agreement on the
timeline for appointing claimant counsel representatives and which firm should act as a
compiler of the votes and update the Tribunal by 14 January 2021. This leave was granted via
an email from the Tribunal's Registrar on 11 January 2021.

18. On 14 January 2021, Mses Roughton and Alty filed a memorandum advising that a Zoom hui

was held on 13 January 2021 to discuss this issue further (Wai 2700, #3.1.328). Counsel
indicated that counsel for the New Zealand Maori Council does not support a voting process
that involves one vote per claim and intended to file submissions to this effect and that other
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counsel may wish to do the same. Counsel accordingly sought leave for all claimant counsel
to file submissions on the process for appointing claimant counsel representatives by 18
January 2021 and requested that the Tribunal make a determination on this matter following
receipt of these submissions.

Submissions from claimant counsel

19.

20.

21.

22.

On 18 January 2021, submissions were filed by counsel from Phoenix Law, Woodward Law,
Mahoney Horner Lawyers and Tamaki Legal on this matter (Wai 2700, #3.1.329; Wai 2700,
#3.1.330; Wai 2700, #3.1.332 & Wai 2700, #3.1.333). A further submission was filed by Kahui
Legal on 19 January 2021 (Wai 2700, #3.1.334). | accept this filing out of time.

While counsel from Tamaki Legal reiterated their support for option two, counsel from Phoenix
Law, Woodward Law and Kahui Legal expressed support for option three. Counsel from
Mahoney Lawyers advised that they would abide by the decision of the Tribunal. There was
no support for option one.

Both Woodward Law and Kahui Legal raised concerns around the one claim one vote nature
of option two and submitted that it may have the effect of advantaging counsel who represent
multiple claims in the inquiry. Kahui Legal submitted that the advantage of option three is that
it keeps the focus on suitability for the role, which should be determined in consideration of
the terms of reference (Wai 2700, #3.1.273(b)), particularly paragraphs 4.14 and 2.10.

Finally, Woodward Law advised that the New Zealand Maori Council had nominated its own
counsel as one of the representatives and submitted that the other seat should be filled by
counsel for a second national-level organisation with a clear mandate to represent Maori
women. Tamaki Legal submitted that while they accepted there will be criteria for the role, the
size of a claim’s constituency is of little consequence given that claimant counsel
representatives are not appointed to represent their own clients, but rather to represent and
engage with the wider claimant community.

Decision

23.

After carefully considering the submissions of parties, | have determined that the filling of the
two claimant counsel representatives on the joint research committee will proceed as follows:

(a) One position is to be filled by co-ordinating counsel from either Kahui Legal or Tamaki
Legal. | understand Tukau Law have indicated they do not wish to have a role on the
research committee. Co-ordinating counsel have provided a valuable role in the initial
stages of this inquiry and | am confident their involvement in the research committee will
contribute to the smooth running of the work of the committee. | suggest the role be shared
by the two firms, and | am confident they can agree the basis for how that will work in
practice.

(b) The second role is to be filled through a vote by those claimants not represented by either
Kahui Legal or Tamaki Legal. | would like this matter of membership of the research
committee to be settled by the end of February so that the committee can commence its
work.



The Registrar is to send this direction to all those on the notification list for Wai 2700, the Mana
Wahine Kaupapa Inquiry.

DATED at Wellington on this 26" day of January 2021

Judge S F Reeves
Presiding Officer
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