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PEPEHA O NGATI REHIA
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Awhiowhio te rangi ki runga Whakataha Maunga
Kei raro te Awa o Waitangi
Ka hirere ki Pokaka
Totika ki te whatumanawa o Ipipiri
Ko Ngati Réhia te hapu
Ko Ngapuhi te iwi
Ko Whitiora, ko Hiruharama Hou, ko Takou, 0na marae

Tihewa mauri ora ki te wheiao, ki te ao marama



MAY IT PLEASE THE TRIBUNAL

INTRODUCTION

1. As Stage One of the Te Paparahi o Te Raki Northland Inquiry
(“Inquiry”) concludes, Ngati Rehia (Wai 492 and Wai 1341) present
these closing submissions in support of their claims before the

Waitangi Tribunal.

2. Ngati Réhia feel honoured to have presented their korero tuku iho and
given voice to their Tupuna Tareha before the Tribunal, the Crown and

Ngapuhi.

3. Stage One of this Inquiry has been unique in that it has focused solely
on constitutional issues. Ngapuhi and the Crown have examined
these issues at a level never before seen by a Tribunal. At the heart
of these discussions has been He Wrlh]akaputanga o Te
Rangatiratanga o Nu Tireni 1835 (“He Whakaputanga”) and Te Tiriti o
Waitangi 1840 (“Te Tiriti”).

4. In identifying what the main issues are in this Inquiry, the Tribunal has
stated that:

[tlhe essence of the difference between the claimants and the
Crown lies in their different understandings of the meaning and
effect of He Whakaputanga and Te Tiriti (including their

respective English texts).!

5. The Tribunal asked the claimants to focus on seven substantive

issues, as follows:

! Waitangi Tribunal Memorandum-Directions, Wai 1040, #2.5.23, paragraph 22, p.4.



He Whakaputanga / The Declaration

1. How did Maori understand He Whakaputanga / The
Declaration? And, therefore, what was the nature of the
relationship and the mutual commitments they were

assenting to in signing He Whakaputanga / The Declaration?

2. How did the Crown understand He Whakaputanga / The
Declaration? And, therefore, what was the nature of the
relationship and the mutual commitments it was assenting to

in signing He Whakaputanga / The Declaration?

3. What, then, was the effect of He Whakaputanga / The

Declaration at 18357

Relationship between He Whakaputanga / The Declaration and
Te Tiriti / The Treaty

4. What, if any, was the relationship between He

Whakaputanga / The Declaration and Te Tiriti / The Treaty?

Te Tiriti/ The Treaty

5. How did Maori understand Te Tiriti / The Treaty? And,
therefore, what was the nature of the relationship and the
mutual commitments they were assenting to in signing Te
Tiriti / The Treaty?

6. How did the Crown understand Te Tiriti / The Treaty? And,
therefore, what was the nature of the relationship and the
mutual commitments it was assenting to in signing Te Tiriti /
The Treaty?



7. What then, was the effect of Te Tiriti / The Treaty at 18407

6. Central to this Inquiry is the question of where the mana lay in
Ngapuhi post 1840. For Ngati Rehia, and Ngapuhi, the answer was

reaffirmed during the Hearings: Ko matou nga Tino Rangatira.

7. As stated in Ngati Rehia evidence, the power and authority that Ngati
Rehia ancestors had was “well established long before the advent of

»3.

He Whakaputanga and Te Tiriti™:

Kia hoki ake kia Tareha ma, ko nga Tikanga i puta mai i enei
mana atua, i tino marama nga Rangatira nei ki enei momo
whakahaere i te mea he mea tukuiho, kua tuhia ke ki o ratou

ngakau e o ratou matua ara tdpuna hoki.

Coming back to Tareha and the others ... our Rangatira were
very clear about the Standards that came from the powers that
be because they were handed down, and were already written

into their hearts by their parents and of course their ancestors.*

Ko o matou tipuna matua hoki nga tino rangatira o roto o

Ngapubhi, kahore tua atu.

Ka riro na o matou tdpuna matua, ko ratou nahe ano te hunga
tika hei whakarite, hei whakahaere i a ratou tikanga, hei
whakaoti, hei whakatutuki hoki i a ratou mahi kafoa i runga i te

ahuatanga o te muru; te utu; me te fuku.

? Waitangi Tribunal Memorandum-Directions, Wai 1040, #2.5.23, paragraph 25, pp. 4 — 5.
* Hohaia, Te Huranga, Brief of Evidence, Wai 1040, #D8, paragraph 59, p. 21.
* Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 25, pp. 6 and 23 — 24.



Tae iho ki te hainangatanga o He Whakaputanga; ki Te Tiriti
hoki, haina ranei, kihai ranei i haina, i a ratou nahenahe ano tera

mana, i kore nei e tukua e ratou ki tetahi atu: kia ahakoa pehea.

Our ancestors were indubitably the rulers within Ngapuhi, there

was no other.

It remained exclusively with our ancestors, who were the only
ones with authority to formulate and execute their laws, and fo
implement all actions based upon the principles of: confiscation;

reciprocal balance; gifting.

Right down to the signing of He Whakaputanga, as well as Te
Tiriti, regardless of whether they signed or did not sign the latter,
only they possessed supreme authority, which they would never

cede: come what may.®

8. This Inquiry has provided Ngati Réhia and Ngapuhi an opportunity to
tell their story and to examine a legacy rich with shared whakapapa,

history and challenges.

9. Above all, tangata whenua through their evidence have made one
point very clear to the Tribunal and the Crown: Ng&puhi has never
surrendered its sovereignty to the Queen, the Crown or the

Government.

* Hohaia, Te Huranga, Brief of Evidence, Wai 1040, #D8, paragraphs 60 — 62, p. 11 and 21.



NGATI REHIA CASE

Ngati Réhia never ceded their mana to the Crown

10. Te Riu o Ngati Rehia is detailed in the above pepeha® and illustrated in
the Ngati Rehia mapbook’. Ngati Réhia remains in its rohe to the
present day, despite the actions of the Crown. Although the history of
Ngati Rehia is one enriched by strong whakapapa links to many Hapu,

Ngati Rehia maintains its distinct identity and autonomy.

11. In a formal pleading sense, Ngati Réhia refers to its own statements of
claim.® The over-arching issues regarding He Whakaputanga and Te
Tiriti were addressed by Ngati Réhia at its appropriately named
wharehui Te Rangatiratanga during Week Four of the Inquiry. During
the presentation of their evidence, Ngati Rehia kaikorero Te Huranga
Hohaia and Wiremu Heihei showed clearly the whakaaro of Ngati
Réhia tupuna and how they understood both He Whakaputanga and
Te Tiriti.

12. At the heart of the Ngati Rehia case is the assertion that Ngati Réhia
have never ceded their mana to the Crown. Building on the
foundational evidence of Kai Korero Rima Edwards® and Hirini
Henare'®, Ngati Réhia state that the origins of their mana and tikanga
are traced back to nga mana atua and passed on to them by their
tupuna through whakapapa.'' As such, their mana forms the fabric of
who they are that could not be, and was not, ceded. This mana rested

exclusively with nga rangatira who chose to declare this in He

® As recited in the Te Huranga Hohaia Brief of Evidence, Wai 1040, #D8, paragraph 2, p.2.
7 Te Riu o Ngati Rehia, Ngati Rehia Mapbook, Wai 1040, #D17, Plate 4.

N gati Rehia Statements of Claim, Wai 492, #1.1 and Wai 1341, #1.1.1.

? Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 23, p. 5.

19 Hohaia, Te Huranga, Brief of Evidence, Wai 1040, #D8, paragraph 10, p.4.

! Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 65, p. 30.



Whakaputanga. As Tareha had already signed He Whakaputanga'?,
he had no need or desire to sign Te Tiriti.

Ko te mana motuhake i whakaputaina e ratou ma roto i He
Whakaputanga, ko ta Tareha nei (ara me nga hapu katoa i roto i
Te Whakaminenga), i whakaputa ki te ao, anei ko wai matou me

ta matou whakai ia matou ano mo ake tonu atu.

E ai ki nga korero o Tareha i te tau 1840, “Ko koe ki runga ko au

ki raro, e kore rawa au e whakaae...”, kua puta téifahi

maramatanga.

The mana motuhake as declared in He Whakaputanga was
Tareha’s (and nga hapu katoa of Te Whakaminenga) declaration

fo the world, who they were and forever continue to be.

Tareha’s subsequent words in 1840 “... You above and | below, |

will never agree...” then begins to make sense.™

Recognition and affirmation of Tino Rangatiratanga

13. Given that Ngati Réhia never gave away their authority, their case
demands the recognition and affirmation of Ngati Réhia Tino

Rangatiratanga by the Crown and its agencies.

Kahore tua atu i téra: nona [Tareha] te ao, te ora, fe mate. He
aha mana te whakaaroaro noa i nga whakaaro poka noa o tetahi

atu....

12 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 75, p. 32.
13 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraphs 43 - 44, pp. 9 and 26.



There is nothing else to consider: he [Tareha] ruled the world...
power over life and death. What makes you think that he would,
even for a minute, deign to consider the improper and

presumptuous thoughts of some lowly non-entity...."*

14. The case has been clearly made that Ngati Réhia and Ngapuhi mana
has been usurped by the Crown. Claimants throughout this Inquiry
have presented compelling and overwhelming evidence that shows
the Crown acted dishonourably in its dealings with tangata whenua. It
is therefore for this Tribunal to produce findings that right the wrongs
of the past and affirm that Maori hold Tino Rangatiratanga over

Aotearoa. As noted by Erima Henare:

The choice today for the Crown, for the Government, is quite
clear, to honour or dishonour between treachery and good faith
and that we have at last reached the dividing line which makes

or mars a nation worthy of the name."®

The Crown has to be prepared to be bold. Let us say now, that
the claims to the Waitangi Tribunal are not because we are
materialists, but to satisfy wrongs committed in the name of the

Crown."®

15. By seeking the recognition and affirmation of their Tino
Rangatiratanga, Ngati Réhia want to exercise their mana and tikanga
in accordance with their customs and practices, without hindrance

from the Crown, bringing back into reality the words of their tupuna:

" Hohaia, Te Huranga, Ngati Rehia Memorandum of Counsel — Amendments to Transcript, Wai
1040, #3.1.412, paragraphs 2. ff) and 3. 1), pp. 3 — 6. Also Hohaia, Te Huranga, Week Four
Hearing Transcript, Wai 1040, #4.1.4, lines. 22 — 43, p. 55.

'S Henare, Johnson Erima, Brief of Evidence, Wai 1040, #A30(c), paragraph 248, p. 77.

16 Henare, Johnson Erima, Brief of Evidence, Wai 1040, #A30(c), paragraph 253, p. 79.



Ko matou, matou anake nga tino rangatira - nga
kaiwhakahaere. E kore rawa e tukua ftétahi atu, hei

kaiwhakahaere i a matou.

We, we only are the chiefs — the rulers. We will not be ruled

over.”

Direct challenge to the Crown

16. Alongside other Ngapuhi Hapu, the aim of Ngati Réhia was to present
their case strongly against the Crown. Ngati Réhia have focused on
the Crown and have, through its evidence, sought to directly challenge

the legitimacy of its assumed standing in Aotearoa:
Kia koutou e te Kawanatanga e noho Karauna mai nei....
He teka te teka, he tahae te lahae (ko koutou enei — e te
Karauna). He pono ano hoki te pono (ko matou enei), ka
whakad tonu.

To you the Government posing as the Crown....

Your lies remain lies, your theft remains theft and yet as the truth

remains so do we.'®

17. Wiremu Heihei in his evidence stated that Tareha would not give up

his supreme authority and become subordinate to “liars” and “thieves™:

....kahore rawa ia ko te tuku i tona mana i a ia hoki ona atua, e

kore hoki ia e whakataurekareka i a ia ano mo tetahi atu, penei i

" Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 74, pp. 13 — 14 and 31.
'8 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraphs 106 — 107, pp. 19 and 36.

10



nga taurekareka tahae, fteka, tangata whakararu, tangata
puremu me nga tangata e tarai nei ki te whakakoretake i tana tii

rangatira.

....what he was not prepared to do was give up his mana, he had
his atua, and in no way would he become a slave to anyone. Let
alone a slave to thieves, liars and cheats, adulterers and people

who threatened his very position and status as Rangatira."

18. In no uncertain terms, Mr Heihei made it clear that the mana remained
with Ngati Réhia and that “the Government pretending to be the
Crown™ had predetermined their actions and acted dishonourably

towards Ngapuhi Hapu:

Nga mahi kua mahia nei e koutou ki to koutou Kuini, kua mahia

e koutou kia matou nga hapu o Ngapuhi.

Engari, whakarongo mai, ka whawhai fonu matou mo ake tonu

atu.

By your continued dishonourable deeds, in the name of your
Queen, you not only besmirch the reputation and honour of your
Queen but also the honour and reputation of the people of

Ngapuhi.

Listen welll We will never give in and fight forever and ever

without endf’

' Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 79, pp. 15 and 32.
2 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 90, p. 34.
2! Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraphs 91 — 92, pp. 17 and 34.

11



UNDERSTANDINGS OF HE WHAKAPUTANGA

Te Ao Maori

19.

20.

Beginning with the comprehensive and profound korero of select
Ngapuhi Kai Korero during Week One of the Inquiry on 10 — 14 May
2010 at Waitangi, these Kai Korero including Rima Edwards, Hirini
Henare, Hone Sadler, Patu Hohepa and Erima Henare laid the
foundational evidence and provided the context leading up to and
including the signing of He Whakaputanga and Te Tiriti. Reciting
sacred histories and ancient whakapapa, these Kai Korero also
discussed in detail the two sacred documents, He Whakaputanga and
Te Tiriti.

Through their evidence, these Kai Korero built the picture of a people
so connected to Te Ao Maori, their tupuna, their whenua, their tikanga,
that the notion that rangatira just “signed it all away” is ridiculous. It

simply didn't happen. As stated by Rima Edwards:

In order to understand why these are sacred documents, it is
necessary to understand where tapu emanates from and the
tikanga and practices that apply to such things. This tapu
emanates from creation which is imbued into nature, including

mankind....

From this evidence it will become obvious to the Tribunal why it
would have been impossible for the Rangatira to knowingly sign
their mana away within one day. Their mana is intrinsically
bound into their entire world view and into the entire Maori social

structure. How could they have signed it over to somebody else?

12



How could they have decided fo do this within a matter of a few

hours %2

21. Similarly, Dr Manuka Henare in his report “The Changing Images of
Nineteenth Century Maori Society — From Tribes to Nation” contends
that:

....it is not in the nature of being human for Maori, or any other
group, to cede sovereignty, meaning power over one’s life,
forever. In the context of this proposition, the term sovereignty
refers not so much fo a system of processes or actions, as to the
locus of power itself. | intend to support this proposition by
presenting evidence to show that Maori actively sought to assert
their sovereignty, and to secure the locus of power within their

own group rather than give it away to another authority.®

22. Given their Maori world view, rather than ceding their mana, rangatira

took action in order to preserve it.

23. The evidence of the Week One Kai Korero and historians like Mr
Henare provided the basis for Ngapuhi to progress their claims against

the Crown.

24. In their evidence, Ngati Réhia sought to build on the context
developed by previous witnesses. For example, Pereme Porter builds

context in his description of Maori and relationships:

Fundamental to understanding is fo know that Maori culture is a
culture of relationships. Our existence is based on our

relationships with everything and everyone in Te Ao Marama

22 Bdwards, Rima, Affidavit, Wai 1040, #A25, paragraphs 4.6 and 4.7, p. 7.
* Henare, Dr Manuka, The Changing Images of Nineteenth Century Maori Society — From
Tribes to Nation, Wai 1040, #A16, p.1.

13



(the world of light) as creatures that whakapapa fo the source of

that creation, the creator of the cosmos, 10.2*

25. Ngati Réehia provided evidence to enable the Tribunal to see the power
and authority that Ngati Réhia tupuna had that was well established
long before the advent of He Whakaputanga and Te Tiriti.?

26. The tikanga upon which Ngati Réhia held fast to came from lo Matua
Kore me nga mana atua katoa.®® Mr Heihei refers to Rima Edwards

who describes the depth of nga mana atua.’ Mr Heihei states:

E ai ki nga korero o te Whare Wananga o Te Ngakahi, ko
Tareha te Kaitiaki i te tapu o lo Matua Kore e rere nei ma roto i
nga mana atua e korerohia ake nei a tatu mai kia taua ma roto i
fe atuatanga o te tangata (He kakano i ruia mai i Rangiatea). Ki
te takahia nga tapu o enei mana, e ai ki nga korero, he parekura

ka haere. He kaupapa hanga Tikinga tenei.

According to the teachings of the Whare Wananga o Te
Ngakahi, Tareha was the caretaker of the sacredness of lo
Matua Kore which flows [through] from the god’s, spoken of as
above, and resting upon us [through] the likeness of god within
man (A seed sown from the Heavens). According to the
teachings, if this sacredness is desecrated, devastation will

mobilise. Standards are set by this mechanism.?®

27. In putting his moko to He Whakaputanga, Tareha was affirming his
mana. His mana, from time immemorial, came from lo Matua Kore,

down through nga mana atua, to his ancestors, then to him, which he

2 porter, Pereme, Brief of Evidence, Wai 1040, #B14, paragraph 7, p. 3.

% Hohaia, Te Huranga, Brief of Evidence, Wai 1040, #D8, paragraph 59, p.21.

2 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 22, pp. 5 and 23.
! Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 23, pp. 5 and 23.
8 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 23, pp. 5 and 23.

14



released down to all his descendants.®® Mr Heihei in his evidence
stated that the laws (lore) of nga rangatira were the only laws (lore)
that existed, and there was to be no erosion of their mana motuhake

which came from time immemorial.*

28. Having absolute authority, Mr Heihei says that Maori were the law, the
force at the time. They had the power to carry out and enforce the law
if that is what it took. Tareha demonstrated this at times, when he

would simply help himself to Pakeha goods without permission.®’

Horekau noa atu ki a Tareha ki te tango i nga taputapu a nga
Mihinare ahakoa e aha fe haora o te ra. Ahakoa mama noa iho
ki a ia tenei mahi ki nga Mihinare, e tino kaha ia ki te tiaki i a
ratou e noho nei i roto i tana rohe potae. Koia ano tenei te ahua

0 nga Rangatira o taua wa.

Tareha had no hesitation in taking goods from missionaries, and
would do this whenever it suited him. As easily as he would take
away from them, he also protected the missionaries residing in

his rohe when required; such was the role of a rangatira.*®

29. Similarly, Erima Henare notes:

The whole landscape contains the threads and strands which
lead to the reasons why our tipuna wanted their own
rangatiratanga and mana. They were all powerful. They were
all dominating at that time, and this is not being boastful, and |
don’t want members of the Tribunal to take this wrong. The fact

that Ngapuhi were able to sustain an economy, the fact that

# Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 65, pp. 12 and 30.
* Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 42, pp. 8 and 26.
31 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 32, pp. 7 and 24.
*? Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 33, pp. 7 and 24.

15



Ngapuhi were able to sustain almost everyone living in Port
Jackson and Port Phillip at that time, it (Ngapuhi) waged war
against almost every iwi in this country, speaks of the mana of

Ngapuhi®®

The mana of He Whakaputanga

30. Bearing in mind the context above, Ngati Réhia and Ngapuhi rangatira
brought to bear their mana and all it carried with it when they decided

to put their sacred moko to He Whakaputanga:*

Horekau a Tareha i wehi ki te haina i He W/h]akaputanga i te

mea i marama ia:

1. Ko matou ko nga Tino Rangatira o nga iwi o Nu
Tireni i raro mai o Hauraki kua oti nei te huihui i
Waitangi i Tokerau 28 Oketfopa 1835 ka wlh]akaputa i te
Rangatiratanga o fo matou wlhlenua & ka meatia ka
wlh]akaputaia e matou he w[h]enua rangatira kia huaina

Ko te wih]akaminenga o nga Hapu o Nu Tireni.

2. Ko Te Kingitanga ko te mana i te w[h]enua o te
wfhJakaminenga o Nu Tireni ka meatia nei kei nga Tino
Rangatira anake i to matou huihuinga a ka mea hoki e
kore e tukua e matou te wlhjakarite ture ki te tahi
hunga ke atu me te tahi Kawanatanga hoki kia meatia i
te w/hlenua o te wlhlakaminenga o Nu Tireni. Ko nga
tangata anake e meatia nei e matou e wfh]akarite ana
ki te ritenga o o matou ture e meatia nei e matou i to

matou huihuinga.

** Henare, Johnson Erima, Brief of Evidence, Wai 1040, #A30(c), paragraph 279, P. 89.
3 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 64, pp. 11 — 12 and 29 — 30.
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3. Ko matou ko nga Tino Rangatira ka mea nei kia huihui
ki te runanga ki Waitangi a te Ngahuru i tenei tau i tenei
fau ki te wlh]akarite ture kia tika ai te wakawakanga, kia
mau hoki te rongo, kia mutu te he, kia tlika te
hokohoko....

Tareha did not hesitate to sign He Whakaputanga because he

understood:

1. We, the hereditary chiefs and heads of the tribes of
the northern part of New Zealand, being assembled at
Waitangi, in the Bay of Islands, on this 28th day of
October 1835, Declare the Independence of our country,
which is hereby constituted and declare fo be an
independent state, under the designation of “The United
Tribes of New Zealand”.

2. All sovereign power and authority within the
territories of “The United Tribes of New Zealand” is
hereby declared to reside entirely and exclusively in the
hereditary Chiefs and heads of the tribes in their
collective capacity, who also declare that they will not
permit any legislative authorily separate from
themselves in their collective capacily to exist, nor
any function of Government to be exercised within the
said territories unless by persons appointed by them,
and acting under the authorily of laws regularly
enacted by them in congress assembled.

3. The hereditary Chiefs and heads of the tribes agree to

meet in congress at Waitangi in the Autumn of each year

17



for the preservation of peace and good order, and
the regulation of trade....*

31. For Ngati Rehia, He Whakaputanga expressed clearly what the state
of affairs were at 1835 and what Ngati Réhia have maintained mai
rano and asserted throughout this Inquiry — Ko matou nga Tino

Rangatira:

I marama Tareha ma, ki te haina ratou i He Whakaputanga, ka
ahei ratou ki te mahi hokohoko ki te ao katoa. Nui atu tenei i ta
ratou e mahi takitahi nei me nga kaipuke e fae mai nei ki tenei

whenua, ki wiwi, ki wawa hoki....

| marama ano hoki Tareha, ma roto i He Whakaputanga nei, ka
kitea mai e te ao, motuhake, ko wai nga Tino Rangatira o tenei

whenua hei tutakinga ma te hunga ka tatu mai ki roto i a ratou.

Tareha understood that by signing he Whakaputunga Maori
would be able fo participate in frade on an international basis to

a far greater extent than Maori were presently carrying out....

He also understood that He Whakaputanga simply affirmed and
declared fo the world what the current position was to be, which

was: “Ko matou nga Tino Rangatira.”®®

32. In their evidence, Ngati Réhia noted that He Whakaputunga did not
give independence as such because nga Hapu were already an
independent nation®”, and that the basis of their laws and rights were a

natural progression of the natural laws that stem from lo Matua,

% Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 64, pp. 11 — 12 and 29.
3 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraphs 27 — 28, pp. 6 and 24.
7 Heihei, Witemu, Brief of Evidence, Wai 1040, #D9, paragraph 29, pp. 6 and 24.
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including Tapu, Rahui, Tuku Whenua and Whangai for example.®®
This is how Tareha understood the world and lived his life. It was
expected that his people and Pakeha would behave accordingly, and
that Pakeha would continue to live alongside Maori but subject to

M3ori Mana Motuhake.®®

33. Under He Whakaputanga, rangatira agreed to meet annually at
Waitangi in the Autumn to administer laws for example, affirming the
stance “Ko matou nga Tino Rangatira”. This stance equally applies to

the descendents of these rangatira right to this day.*

Kia matou o Ngati Rehia, e hara He W[h]akaputanga i te pepa
noa iho nei kia panga hei kai mo te kiore i roto i nga tutae o te
Whare Miere o te Kawanatanga tahae nei, engari, he mea

whakahirahira, he mea tapu rawa atu kia matou.

Ko He Whjakaputanga he mea ora i Te Tii, he mea manawa pa
kia Ngati Rehia, ahakoa ano nga mahi o te Pakeha ki te

whakahuri i nga whakaaro o tenei hapu, ka @ tonu matou.

For us Ngati Rehia, He Whakaputanga is not just a piece of
paper to be discarded in the dungeons of parliament building to

be eaten by rats, but is alive and real for us.

He Whakaputanga is alive in Te Tii and a great concern for us

as Ngati Réhia, in spite of the colonization of the minds of many

of our people, we still adhere to it.*

*® Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 29, pp. 6 and 24.

* Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraphs 30 — 31, pp. 6 and 24.

“® Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 97, pp. 18 and 34.

! Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraphs 98 — 99, pp. 18 and 34 — 35.
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Oral tradition

34. Maori histories, their whakapapa, their waiata, their haka are all

expressed in oral tradition. Without their language, Maori are lost.

We share a belief, we share oral traditions that Maori was the
language of our Supreme Being, lomatuakore; Maori was the
language of the gods — spoken between Papafuanuku the
Earthmother, and Ranginui e ta iho nei, the Skyfather, when
their children separated them. If was the language of Hawaiki
when Tane and his earthbound brothefs built their homes and
defences at Moutere rangi te rake pohutukawa. [t was the
language Tane and his fellow guardians passed on to
Hineahuone and from her to her descendant’s heke heke iho to
Maui, then through all our waka ancestors to all of us. It is our

taonga tuku iho.*

35. Today, Maori still hold fast to Te Reo, despite the actions of the Crown

and its agencies who have sought to extinguish the language at one

point or ancther during their existence in Aotearoa. Common are the

stories of Maori children in the not too distant past being corporally

punished for speaking their language. Ngati Réhia has sought to hold

on to Te Reo and the oral traditions of their ancestors.

36. Although the English written language had been introduced prior to He

Whakaputanga and Te Tiriti, very few rangatira could read and write

before 1840 as writing had only been around “for less than one

generation and writing was not yet an essential part of their

communication system”.*® Dr Hohepa goes on to state that:

*> Hohepa, Dr Patu, Linguistic Evidence, Wai 1040, #D4, paragraph 47, p. 19.
* Hohepa, Dr Patu, Linguistic Evidence, Wai 1040, #D4, paragraph 53, p. 21.
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The culture of Maori was still overwhelmingly oral, one where
the spoken words were valued, thought about, and their

meanings shared.**

37. Given the obvious importance of Te Reo Maori and the Maori oral
tradition, it is important to note again the relationship between Hongi
Hika and King George. After meeting with King George IV in 1820, in
his mind, Hongi “now had a personal reciprocal relationship with King

George”.*® Dr Henare notes that:

The mana was not just accorded to himself [Hongi Hika] ... but to
Maori people.... In his mind, he had secured a new long-term

relationship with the King and with England....*

38. As stated previously, in the opinion of Hongi Hika, the King was a Tino
Rangatira and also a friend. His word was his bond.*” Being close
relatives, Hongi had told Tareha about his talks with King George.*®
Regarding He Whakaputanga, Tareha and the Chiefs always believed
that they were speaking to the King.*

39. In light of the oral tradition described above, and the relationship
formed between King George and Hongi (and by extension Maori), it is
clear that Ngapuhi rangatira understood He Whakaputanga to be an
agreement between two sovereign people that affirmed Maori mana

over Aotearoa.

* Hohepa, Dr Patu, Linguistic Evidence, Wai 1040, #D4, paragraph 54, p. 21.

* Henare, Dr Manuka, The Changing Images of Nineteenth Century Maori Society — From
Tribes to Nation, Wai 1040, #A16, pp. 170 — 171.

* Henare, Dr Manuka, The Changing Images of Nineteenth Century Mdaori Society — From
Tribes to Nation, Wai 1040, #A16, p. 171.

7 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 94, pp. 17 and 34.

“8 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 71, pp. 13 and 30.

* Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 70, pp. 13 and 30.
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Trade

40. Ngati Rehia and Ngapuhi tupuna understood the importance of trade.

41.

Hapu wished to continue their participation the in western economy.
Trade brought wealth and new materials, and afforded Maori another
avenue to deal with the outside world and satisfy their curiosities.
Whilst working to accommodate the ever growing demand for their
produce and goods, Maori showed remarkable ability to adapt their

practices to suit the changing environment. Dr Grant Phillipson notes:

....Maori  society demonstrated remarkable  economic
adaptability.... Still working largely through traditional structures
and for lraditional ends (whanaungatanga, manaakitanga,
reciprocity and balance (utu), and mana), Nga Puhi carried out
an agricultural revolution. They grew new crops and on a larger
scale than was customary. They also adapted their society to
provide new types of services required by Europeans, and for

which the latter were willing fo pay.5 0

Trade figures during the period leading up to the signing of He
Whakaputanga were incredible. Speaking about rangatira and their

experiences, Dr Manuka Henare states:

....many had first had experience in trade with foreign vessels
and knew of the value that such business bought to their
respective kainga. The value of trade was of extraordinary
levels. In a seven-year period 1826 to 1833, exports from Nu
Tireni to New South Wales alone, totalled £531,403. While the
imports from New South Wales totalled only £164,083."

50 Phillipson, Dr Grant, Bay of Islands Maori and the Crown, 1793 — 1853, Wai 1040, #A1, p.

68.

3! Henare, Dr Manuka, The Changing Images of Nineteenth Century Méori Society — From
Tribes to Nation, Wai 1040, #A16, p.111.
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42.

43.

44.

45.

Tareha understood that by signing He Whakaputanga, Ngati Réhia
could participate in trade on an international basis to a much higher
level than they were carrying out. “If they got a flag, then they could

trade the world over”.%

Trade is referred to in Article 3 of He Whakaputanga.®

Mr Heihei stated in his presentation to the Tribunal during Week Four
that “[w]e wanted to enter into trade the right way”®* and that “we are
quite able amongst ourselves to treat with other people face to face on

our own lands throughout these islands....”*®

Through He Whakaputanga, Ngati Réhia sought to develop and
benefit from their relationship with Pakeha regarding trade, and
generally. Pakeha brought with them new technology and new ideas

that added to an already rich way of life:

He mea pai, ma rofo i wa ratou mahi hokohoko ki te ao, i rata ai
Tareha ki te hoatu whenua hei nohonga mo ngai Pakeha, me
kaua hoki ratou e whakaparahako i ta Tareha ma nei mana, me
te mea ano, kia ora ai hoki te iwi o Tareha ara me ratou, ngai
Pakeha ma.

He [Tareha] was willing to accommodate this by providing land
for them to live on, so long as they didnt undermine their

authority and that it benefited his people and Pakeha as well.”®

*2 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 27, pp. 6 and 24.

%3 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 64, pp. 12 and 29.

>* Heihei, Wiremu, Week Four Hearing Transcript, Wai 1040, #4.1.4, lines. 30 — 31, p. 50.
55 Heihei, Wiremu, Week Four Hearing Transcript, Wai 1040, #4.1.4, lines. 31 — 33, p. 50.
%8 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 50, pp. 9 and 27.
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A national document

46.

47.

Although having its genesis in the north and signed in the first instance
by Ngapuhi rangatira, He Whakaputanga however was by no means
an exclusively Ngapuhi document. Despite being derided by
historians and ethnographers®, He Whakaputanga expanded,
including other rangatira to become not just a northern declaration, but

a national one.

From October 1835 to 1839, other rangatira joined the te
Whakaminenga and became adherents to the intentions of the
declaration. Two very important new signatories were Te
Hapuku of Ngati Kahungunu and Te Wherowhero of Waikato.
The involvement of these ariki ensured He Whakaputanga was

much more than a Tai Tokerau agenda.”®

During Week Four of the Inquiry at Whitiora Marae on 10 — 15 October
2010, the descendants and representatives of these two rangatira
attended, reaffirming their links to He Whakaputanga and reinforcing
the national nature of this sacred document. Ngati Réhia and Ngapuhi
were honoured to host both Moana Jackson of Ngati Kahungunu and
Ngati Porou, and Te Amohia McQueen, a descendent of Te

Wherowhero. Both presented evidence before the Tribunal.

He Whakaputanga and the Crown

48.

Ngati Réhia contend that through He Whakaputanga, Tareha, as the
Rangatira nui o Ngapuhi, was addressing the King of England, the

Rangatira nui o Ingarangi — “Rangatira to Rangatira, Paramount to

" Henare, Dr Manuka, The Changing Images of Nineteenth Century Maori Society — From
Tribes to Nation, Wai 1040, #A16, p. 194.
*® Henare, Dr Manuka, The Changing Images of Nineteenth Century Maori Society — From
Tribes to Nation, Wai 1040, #A16, p. 194.
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Paramount....” The declaration made by Ngati R&hia was to make
clear to the King that their Rangatiratanga, their Kingitanga was
acknowledged, accepted and honoured through the flag chosen by

nga rangatira, being acknowledged and endorsed by the King.®

49. Tareha and nga rangatira always believed that they were speaking to
the King (the same King who was friends of Hongi Hika).®' As Tareha
and Hongi Hika were very close relatives, Hongi had told Tareha about
his talks with the King of England.®?

50. King George was a Tino Rangatira in the opinion of Hongi Hika, and
also a friend. His word was his bond. So, when the King
acknowledged and affirmed He Whakaputanga by way of the flag and
acknowledged that the Maori Chiefs were the rangatira of a nation
state, he was addressing a sovereign people, from a sovereign state.®

In light of this, Mr Heihei posed powerful questions to the Crown:

E mea ana koutou i aianei, he teka me te tahae to koutou Kingi?

Ne? E kore matou e tautoko i tena whakaaro.

Engari, ko koe e te Kawanatanga me te Karauna tahae o Niu
Tireni, he tangata whakaparahako koutou i nga iwi taketake o te

ao i mua noa atu i to koutou taenga mai ki Aotearoa nei? Ne?

This “Crown” who sits before us, are you now saying that your

King is a liar and a cheat? We do not support that idea.

% Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 67, pp. 13 and 30.
% Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 69, pp. 13 and 30.
®! Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 70, pp. 13 and 30.
%2 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 71, pp. 13 and 30.
% Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 94, pp. 17 and 34.
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Is the Government and the Crown of New Zealand admitting

they are a dishonourable people? Is that right ®*

51. Regarding the Crown’s understanding of He Whakaputanga, the most
important aspect for Ngapuhi is that He Whakaputanga was

recognised by the Crown. Dr Paul McHugh notes that:

This Declaration received wholehearted approval from the
Governor of New South Wales and the Colonial Office.... The
recognition of Maori sovereignty in the Declaration was accepted

straight-forwardly....*°

52. However, during the presentation of the Crown’s evidence during
Week Four of the Inquiry, it soon became apparent to Ng&ti Rehia that
the Crown’s evidence, in particular that of Dr McHugh, covered British
imperial constitutional and international law, informing the Tribunal

about Crown understandings only.

53. Limited in expertise regarding Maori understandings of He
Whakaputanga and Te Tiriti, this deficiency in the Crown’s evidence
was best highlighted in the cross-examination of Professor Alan Ward

by Claimant Counsel Mike Doogan who asked:

MD  If I can just have liberty to use a phrase from Churchill
because he can put it a lot better than | can. He
described history as “stumbling along the trail of the past
with a flickering lamp, trying to re-kindle with pale gleams
the passions of former times”. In relation fo the Maori
understanding, do you think you have got a flickering

lamp or a bright torch?

® Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraphs 95 - 96, pp. 17 and 34.
% McHugh, Dr Paul, Brief of Evidence, Wai 1040, #A21, paragraph 71, p. 40.
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AW  If you are asking me about texts, | would say a flickering
lamp, no question, very flickering. | am not particularly —
my work has not been particularly focused on textual

analysis of yours....*®

54. The focus of the Crown was on its own understandings of the two
documents, which meant that it failed to engage with Ngapuhi on any

meaningful level.

The effect of He Whakaputanga

55. In putting their moko to He Whakaputanga, Ngapuhi rangatira
declared to the world that they held mana over Aotearoa, holding the

locus of power within their group.

56. As Tareha had already made his commitment to He Whakaputanga,

the effect was that he had no need or desire to sign Te Tiriti.

66 Doogan, Mike and Ward, Dr Alan, Week Four Hearing Transcript, Wai 1040, #4.1 4, lines.
23 - 30, p. 325.
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RELATIONSHIP BETWEEN HE WHAKAPUTANGA AND TE
TIRITI

....hoki ano ki nga korero o Tareha i te tau 1840: “... You up,
and me down...” Kua kite haere tatou i te pono o ana korero.
Taenga mai ki te hainanga o te Tiriti, e tino marama ana a
Tareha kua rapa ke tana moko ki He Whakaputanga, koia nei

hoki tana tino ta.

....It is evident in Tareha’s statement of 1840 “...Ko koe ki runga,
ko au ki raro...” that by the time of the signing of Te Tiriti, Tareha
was clear that he had already attached his moko to [H]e
Whakaputanga and that was his stand.”’

57. As detailed in the Ngati Réhia evidence, Tareha did not sign Te Tiriti.%®
Ngati Rehia had already signed He Whakaputanga which affirmed

their mana. There was no need to sign Te Tiriti.

58. Concerning the signing of both documents, Mr Hohaia noted that
regardless of whether rangatira signed or did not sign Te Tiriti, “only
they possessed supreme authority, which they would never cede:

come what may”.%®

59. Mr Heihei says that despite the stated position of Tareha, the majority
of Ngapuhi assert that “the document placed before our ancestors for
consideration was ‘Te Tiriti,’ and not ‘The Treaty.””® Mr Heihei goes

on to state:

§7 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 75, pp. 14 and 32.

® Hohaia, Te Huranga, Brief of Evidence, Wai 1040, #D8, paragraph 21, pp. 6 and 16.
® Hohaia, Te Huranga, Brief of Evidence, Wai 1040, #D8, paragraph 62, pp. 11 and 21.
® Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 100, pp. 18 and 35.
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Tena pea ma te "Whakaputanga i nga Tika o nga Tangata
Whenua o te Ao’ ka kitea he putanga mo matou ki te kore fonu

koutou e te Kawanatanga, e whakaae ki enei kawenala tapu.

Kia anga mua ai latou katoa, kia whakaputaina te pono i te
tuatahi, i te mea ki te kore, ka kaukau tonu tatou i rofo i nga
tutae mo ake tonu atu.

If you the Government refuse to recognise these sacred
covenants, then the only solution for us lies in a direct appeal to

The Declaration of the Rights of Indigenous Peoples.

In order for us all to move forward together, the truth must
be told in the first instance, otherwise we are eternally

doomed to be submerged in defecation.”

60. In other words, if this journey continues without integrity, we are lost.

The truth must be told in order to restore the balance.

61. Whether or not rangatira sighed both documents or just one, it is an
affront to Ngapuhi to suggest at all that their tupuna ceded their mana,
given that this mana stems from their atua and is passed on to them
by their ancestors, and could not be simply signed away. Erima

Henare states:

in my opening remarks on behalf of Ngapuhi in Week One | said
that to suggest that the rangatira of those times would or could
surrender their personal and hapu sovereignty without a fight

was absurd. The very fact that Te Tiriti was signed is evidential

" Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraphs 101 — 102, pp. 18 and 35.
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proof that no demand fo surrender or cede sovereignty or

rangatiratanga was made.”

62. The fact that He Whakaputanga, signed a mere five years before Te
Tiriti, placed into writing Maori Tino Rangatiratanga over Aotearoa, it
shows clearly the intention of Ngapuhi rangatira and highlights again
the absurdity of the Crown argument that rangatira ceded their mana.

"2 Henare, Erima, Amended Brief of Evidence, Wai 1040, #D14(b), paragraph 49, pp. 16 — 17.
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TE TIRITI O WAITANGI

63. Counsel wishes to clarify that from the outset that references in the
following sections of these submissions to the Treaty are references to
the English version. Conversely Te Tiriti is a reference to Te Tiriti o

Waitangi as opposed to a translation of the English Treaty.

64. Ngati Réhia have been steadfast in the position that He
Whakaputanga provides the basis of how Maori are to be portrayed to
the world. In particular the act of Tareha attaching his moko to the
document in essence illustrates the sacred status that He
Whakaputanga was held by Maori. Counsel acknowledges the
evidence of Mr Rima Edwards when he describes “Te Tiriti itself is

73 and this is also

sacred to Maori as it bears the tohu of our tupuna
reiterated in the evidence of Mr Ralph Johnson describing Te Tiriti as

a tapu compact.”

65. To this day many of Ngati Réhia strive to live their lives in accordance
with the ethics and principles as declared under He Whakaputanga.
However, this is against the backdrop of a history in which the political
authority and resources of Ngati Réhia have been progressively
eroded by the Crown. Several generations after Tareha signed He
Whakaputanga, Ngati Réhia have been subjected to an onslaught of
colonizing practices and a dulling down of He Whakaputanga to a

point where only the ‘Treaty’ and its principles are discussed.

66. In essence Tareha rejected the sovereignty of the Queen. As

illustrated in the evidence of Mr Wiremu Heihei Tareha stated, “No

™ Edwards, Rima, Affidavir, Wai 1040, #A25, p. 94.
™ Johnson, The Northern War 1844-46, Wai 1040, #A5, pp. 43-44; Johnson, The Northern War:
Presentation summary, Wai 1040, #A5 (a), p. 11.

31



Governor for me — for us native men. We, only are the chiefs — the

rulers. We will not be ruled over.” Tareha went on to state:

Ko matou, matou anake nga tino rangatira — nga
kaiwhakahaere. E kore rawa e tukua {€lahi atu, hei
kaiwhakahaere i a matou. Aha! ko koe te Tauiwi ki runga, ko au
ki raro. Ko koe ki runga rawa, ko au, Tareha, te rangatira nui o
Ngapuhi, ki raro rawa! kahore, kahore, e kore rawa, e kore
rawa. E parohea ana ahau ki a koe; ae, ka penei tonu au kia
haere ra ano koe me o kaipuke. Haere atu, haere atu, e kore
koe e ahai ki te noho mai ki konei. E kore, kore rawa ahau e
whakaae kia noho mai koe! Ha! Mo te aha? Te aha ai? He aha
kei konei mou? kua riro katoa k& o matou whenua. Ae, koina,
engari ka & tonu o matou ingoa. Hei aha; kia ahatia — kua riro
hakangarongia atu ké nga whenua a o matou matua? E pohehe
ana koe he rawakore rawa atu matou — ka hiahia nei matou | o

koutou momo kakahu, kai ranei? Tirohia tenei!

What! Thou a foreigner, up, and | down, thou high, and I, Tareha
the great chief of the Ngapuhi tribes, low! No, no, never, never. |
am jealous of thee; | am, and shall be until thou and thy ship go
away. Go back, go back, thou shall not stay here. No, no, | will
never say "yes Stay! Alas! What for? Why? What is there here
for thee? Our lands are already all gone. Yes, it is so, but our
names remain. Never mind; what of that — the lands of our
fathers alienated? Dost thou think we are poor, indignant,
poverly stricken — that we really need thy foreign garments, thy
food? Look at this!

67. With that Ngati Rehia did not sign the Treaty of Waitangi.

5 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 74, p. 31.
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68. By not surrendering sovereignty to the Queen, the source of Ngati
Réhia’s power and authority continued to be, as it always had been,
their mana whenua, mana awa, mana moana, mana hapu, mana
tangata and confirmed by whakapapa and enforced by tikanga and
kawa. Notwithstanding that, Ngati Réhia’s rejection of the Treaty, the
imposition of kawanatanga by the Crown is now a matter of historical

record.

69. As noted in the evidence of Mr Heihei since 1840, Ngati Réhia has
been witness to the way in which the Crown has managed its own
affairs and described the current situation as “madness.”” It is
perhaps a testament to the foresight of Tareha that we now see what
the impacts that the Crowns insistence on the Treaty and Treaty

principles has resulted in.

70. This perhaps is also evidence of the Crowns insistence with
reinterpreting and changing the emphasis of the meaning of

documents and compacts signed between Maori and the Crown.

71. The understanding that Tareha had of Te Tiriti cannot be
underestimated. By virtue of his non-signing of both Te Tiriti and the
Treaty, it was in fact a clear demonstration of a number of things, first
the significance and sacredness that He Whakaputanga had for
himself and Ngati R&hia. Secondly, Tareha'’s inherent belief in his own
authority to act on behalf of his people for their benefit. And thirdly, it
also indicated a recognition of the Crowns capricious and changeable
nature in which they had dealt with Ngati Réhia and Maori throughout
the five years from signing He Whakaputanga to 1840.

8 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, p23.
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72.

73.

74.

In a similar vein to Tareha's stance, Mananui Te Heuheu of
Tuwharetoa also rejected the Treaty and the sovereignty of the Queen

in 1840.”” Furthermore, Mananui Te Heuheu stated:

| will never agree to the authority [mana] of that woman and her
people intruding on our islands, | am a chief of these islands, this
is my response, stand up! And leave! Go! Te Arawa, listen! This
is my word for the waka of Te Arawa do not agree for we will be

lost as slaves to that woman.”®

The Central North Island (CNI) Tribunal went on to find that the
rejection of Te Tiriti and the Treaty led by Mananui Te Heuheu and
endorsed by other respective tribes was ‘a deliberate act which cannot
therefore be considered to have made a formal cession of their

sovereignty at that time.””®

it is further submitted that regardless of whether parties signed the
Treaty or not in Ngapuhi it is clear that the Tribunal through the
Rekohu Tribunal and the CNI Tribunal found that ‘the protections of
the Treaty applied to all tribes, whether they signed it or not”® In that
regard Ngati Reéhia maintain that while protections under Te Tiriti and
the Treaty may exist, the mana and authority of Ngati Réhia must also
exist alongside that of the Crown and its Government. Further, it has
been established by the CNI Tribunal that in generic terms tino

rangatiratanga involves:

¢ The right to be a distinct people;
¢ The right to territorial integrity of their land base;

¢ The right to freely determine their destiny;

" Waitangi Tribunal, He Maungarongo - Central North Island Report, Chapter 3, p92.

"8 Waitangi Tribunal, He Maungarongo - Central North Island Report, p. 194,
" Waitangi Tribunal, He Maungarongo - Central North Island Report, p. 195,
8 Waitangi Tribunal, He Maungarongo - Central North Island Report, p. 196.
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e The right to self government; and

e The right to have previous injustices remedied.®’

75. The fact that the Treaty came into place by 1840 does not detract from
the fact that Ngati Rehia retained authority over their own affairs prior
to 1840 and that did not change with Te Tiriti or the Treaty. Ngati
Rehia continue to organise their hapu and marae governing
themselves according to their own customary law and as interpreted

by their leaders and whanau.

76. It is submitted that it is certainly the belief within Ngati Réhia that the
Treaty would not bring them anything more than what they already
had. Tareha had everything he needed for himself and his people, “He
had the food of Tangaroa, his land, he had his Pakeha, and he had his
wives,”® Tareha also recognised what the implications would be if he
was to sign Te Tiriti or the Treaty, and he was not prepared to give up
his mana which was not guaranteed within either document. The
threat to Ngati Réhia was well evident by 1840 and Tareha had
witnessed and heard the stories told to him by his son-in-law Captain
John Baldwin, an American whaler, about the abuse of the indigenous

people in America.®®

77. In not signing Te Tiriti or the Treaty Tareha was well aware of the
significance of not signing. By not signing Te Tiriti or the Treaty Ngati
Réhia would be seen as having its mana and rangatiratanga remain
intact as signified within He Whakaputanga. For Ngati Réhia He
Whakaputanga provided that guarantee of their mana motuhake and

rangatiratanga.

#1 Waitangi Tribunal, He Maungarongo - Central North Island Report, p. 200.
82 Neihei, Wiremu, Brief of Evidence, Wai 1040, #D9, p32.
% Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, p31.
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78. While it is clear in the evidence of Ngati Réhia that there are instances

where settlers resided and interacted with those in the rohe of Ngati
Réhia, that interaction and relationship was not at a political level.
Tareha was firm in his belief that the Pakeha settlers who resided
within the rohe of Ngati Réhia were in fact ‘his’ Pakeha and essentially
they were there for the purpose of serving him. The evidence of Mr
Heihei points to a Tareha that was very suspicious of Pakeha settlers
and the Crown officials arriving in Aotearoa. Nevertheless despite
having not signed Te Tiriti or the Treaty Ngati Réhia acknowledge the
findings of the Urewera Tribunal in finding that the Crown undertook

Treaty obligations to all Maori, whether or not claimants had signed.®

Tino Rangatiratanga

79.

80.

The Generic Submissions of Counsel cover this issue well in relation
to Ngapuhi tino rangatiratanga and those submissions are adopted in
full. However, in brief it is submitted that the Crown never acquired
sovereignty over Ngati Rehia on 6 February 1840 and indeed it is
submitted that exclusive sovereignty does not apply even today under
Te Tiriti. Nonetheless, from Ngati Réhia’s point of view it is important
to record that Ngati Réhia have never consented to or voluntarily

relinquished sovereignty to the Crown.

The Crown witness Dr Paul McHugh identified consent as ‘a legal
necessily, in keeping with similar observance in other non-Christian
zones...*at least in the initial years following 1840. Essentially, he
argued that by obtaining consent from Maori it would mean
sovereignty had to be recognised as non-exclusive or extra-territorial,
and therefore did not extend to include all inhabitants of that particular

territory until all had consented.

8 Waitangi Tribunal, Urewera Report, p52.
85 Bvidence of McHugh, (Wai 1040, #421), para 133, p. 73.
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81. McHugh consistently suggests in his evidence that ‘the Crown
acquired sovereignty by a series of jurisdictional steps... .*° While
McHugh appears to dismiss the issue of the ‘moment’ of British
Sovereignty as a pointless debate,”” there is extensive evidence
showing that Maori did not interpret Te Tiriti as giving the Crown
exclusive sovereignty over their people and their land.®® Furthermore,
the first Attorney-General William Swainston argued that the Crown
did not have sovereignty over the tribes that did not sign the Treaty.*
He argued that sovereignty over those tribes could only be obtained
when the tribes consented. Although Swainston’s views were at odds
with Imperial authorities,® it highlights the belief that initially at least

the Crown’s sovereignty was based upon a legal fiction.

82. While Ngati Réhia recognise Te Tiriti as a distinct expression of the
rights of tangata whenua, notwithstanding that they did not sign Te
Tiriti, it is a matter of principle that given the imposition of
kawanatanga by the Crown over all Maori, the Crown’s obligations
emanating from Articles Il and Ill must extend to all Maori. It is also
argued that such duties would emanate from the Crown’s fiduciary

duties to Maori independent from Te Tiriti or the Treaty.

83. It is a well established principle that the Crown’s right of kawanatanga
pursuant to Article | is qualified by its guarantee of tino rangatiratanga
in Article Il. Further, the Whanganui River Inquiry Tribunal noted that
the Crown’s sovereignty under the Treaty of Waitangi is a “qualified

sovereignty’.*!

84. While it has been set out in these submissions that Ngati Réhia did

8 Evidence of McHugh, (Wai 1040, #A21), para 167, p.96.

87 Evidence of McHugh, (Wai 1040, #A21), para 167, p.96.

# See for example, Claudia Orange, The Treaty of Waitangi 1987. (“The Treaty”).
8 Evidence of McHugh, (Wai 1040 #421), p74

% Bvidence of McHugh,(Wai 1040 #A21), para 140, p.77.

9 See for example The Whanganui River Report, p265.
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sign Te Tiriti or the Treaty, it should be noted that the Treaty of
Waitangi Act 1975 imposes in law the right for all Maori to take claims
based on the principles of the Treaty of Waitangi. The Tribunal has
held that the Treaty creates an equal source of right for all Maori,
irrespective of their historical and constitutional circumstances, to take

claims against the Crown for breaches of the Treaty of Waitangi.*?

Hakiro and Mene’s Signature

85. An issue that arose during the course of the inquiry related to the
signing of the Treaty by two of Tareha’s sons, Hakiro and Mene. In
both instances it was alleged that Hakiro had signed on behalf of
Titore and that Mene had signed on behalf of Tareha. However, there
is an inconsistency with the signing by Hakiro in that Titore had died
well before the signing of the Treaty in 1837. Similarly there are
discrepancies with the actual signature of Mene which appears to be
in the same style of writing as many of the other additions and names

that were signed.®

86. Mene and Hakiro were well aware of their fathers understanding and
position in relation to the Treaty. Furthermore, Mene was present
when his father Tareha gave his speech declaring that he would not
come under the authority of the Queen and why he rejected the
Treaty. It is highly inconsistent with Ngati Réhia oral history which
maintains that Mene would never have signed the English version of
the Treaty which was not only completely different from Te Tiriti but

was completely against the Ngati Rehia position.

87. It is submitted that no reliance can be placed on either signature as
evidence of Ngati Rehia signing the Treaty. Further, it is submitted

°2 Waitangi Tribunal, The Kaipara Report, p159.
% Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, p. 32.
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88.

89.

that the appearance of Mene’s name on the Treaty is fraudulent and
further that Tareha would never have allowed someone else to sign Te

Tiriti or the Treaty on his behalf.**

Accordingly, Ngati Réhia consider this inquiry process to be an
appropriate opportunity for the korero to be put right, in that Mene
never signed the Treaty on behalf of Tareha. While there has been
only a small amount of evidence provided in relation to this matter, it is
submitted that the answers to questions of clarification by Dame Anne
Salmond provide enough of a basis for the Tribunal to determine that
the oral history of Ngati Réhia must be given greater evidential weight

to that of other research.®

Essentially, Ngati Réhia is concerned that their korero remain
consistent and to have this issue remedied would not only go some
way to rectifying the myths and the apprehension that has continued to

be felt, it would also provide a correct record for future generations.

How did the Crown understand Te Tiriti/the Treaty?

90.

It is submitted that these submissions do not intend to provide a
indepth submission on Crown understandings of Te Tiriti. Ngati Réhia
believe that it is suffice to say that the Crown’s understanding was not
only completely different to the understanding Maori had of both Te
Tiriti and the Treaty but it was also based on duplicitous intentions and
the methods. The way in which the Crown carried out those intentions
has been well documented within this inquiry and the other inquiries
that the Tribunal has dealt with.

* Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, p. 33.
%5 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, p. 33.
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91. At its core the Treaty provided the Crown with the means in which it
could establish its sovereignty in Aotearoa over and above the mana
and rangatiratanga of Maori. It is submitted that this in and of itself
illustrates the dichotomy in which Ngati Réhia was operating. It is
submitted that there was never a meeting of minds in relation to the
type of relationship that the Crown and Ngati Réhia were to have
under Te Tiriti or the Treaty, and along with the prophecy given by
Aperahama Taonui, it was clear to Tareha that the Crown’s intentions
and understandings surrounding Te Tiriti and the Treaty were not at
idem with his. It is the main reason why Tareha did not sign Te Tiriti or
the Treaty because to do so would raise the status of the Government
and the Crown above the mana and authority of himself and other

rangatira.®®

92. In a heartfelt statement to the Crown Mr Heihei states:

Tirohia nga whakahaere o nga kaupaparanga o ngai Pakeha ma
ki te Ao, he porangi. Ko koe ra tenei e te Kawanatanga e noho

Karauna mai na kia kitea atu ai te kanohi o te teka me te tahae.

Look at the effects of the world as fo the way Pakeha have
managed their affairs, it is madness. The Government who sits
there as the Crown let it show its true face so we can see the

face of a liar and a thief.%”

93. In addition to that Maori and the Crown were discussing two different
documents that each party was respectively relying on. There is the
issue that the words had different meanings to the respective parties
and essentially they were talking past each other. However, this to a

large extent down plays the intentions of the Crown and the illicit way

*® Transcript, Wai 1040, #4.1.4, p. 54.
%7 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, p. 23.

40



in which the Crown was dealing with Maori. It remains absurd for the

Crown to place legal reliance on only the Treaty.

The Effect of Te Tiriti/the Treaty at 1840

94.

95.

96.

The impact of the Treaty to Ngati Réhia was essentially the same as
what the effect was for other hapu that had signed. Ngati Réhia’s
location meant that they would be subjected to the same

consequences as that of other hapu who had signed. -

While there is a determination by Ngati Réhia to continue as they
always had on the understanding that they retained their mana and
tino rangatiratanga it was not long before the impact of the Crown
began to devastate the lives of Ngati Reéhia. It is submitted that it is
highly likely that Tareha understood that his non-signing of Te Tiriti
and the Treaty would protect Ngati Rehia from the effects that he

understood would come in the future.

While Ngati Réhia strives to maintain their identity and holdfast to the

actions of their tupuna, the Crown'’s influence cannot be understated.
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RELIEF AND REDRESS

97.

98.

99.

100.

The scope of the exercise before the Tribunal is well acknowledged by
Counsel and with all the evidence before it, the question that continues
to be asked and debated by Ngapuhi claimants is ‘What is it that
Ngapuhi want out of this process? Similarly, Ngati Réhia have
debated, argued, contemplated and agonized over this question

because essentially, they do not want this process to be in vain.

It has been somewhat alarming for Ngati Réhia to find themselves at
the end of a process that has for the first time since the signing of Te
Tiriti and fhe Treaty provided a forum in which the fundamental
constitutional issues of New Zealand were discussed. Further, it was
also of concern that the “Crown” whom Maori have always tried so
desperately to engage with, yet again hid behind institutions and

agents in order to prosecute its case.

Ngati Réhia are therefore realistic about the extent to which many of
the high level constitutional issues can be dealt with by the Crown and
this Tribunal. However, Ngati Réhia implore the Tribunal to be brave
and provide the relief and redress that the claimants seek.
Furthermore, and in a similar vein to that stated by Rima Edwards, it is
time for the Crown to “be bold”, it is time for the Crown to be truthful

and honorable in addressing these issues.

Within this forum Ngati Reéhia has attempted to put its best foot
forward and engaged with the issues that the Tribunal set out for the
claimants. However, the difficulty is and always has been that the
process has been set according to a very short timeframe. Indeed the
issues are such that a valuation cannot simply be ascertained

according to Crown formulae and criteria, the issues are in many ways
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101.

novel for the Waitangi Tribunal despite having formed the basis of

many inquiry in the past.

It is submitted that considerable weight should be given to the claimant
evidence that has been presented and that the oral korero hold
precedence over evidence that does not come from the same
epistemological background. Ngati Rehia are very clear about the
position they hold in relation to He Whakaputanga and that is that
Ngati Réhia never ceded their mana to the Crown. Notwithstanding
that, it is submitted that the following recommendations be the subject
of findings and recommendations of the Tribunal (counsel also adopts
the Relief and Redress sought in the Generic Submissions of

Counsel):

101.1. That the Tribunal find that Ngati Rehia and other Ngapuhi

hapu never ceded their mana to the Crown;

101.2. That the mana and status of He Whakputanga be augmented

within New Zealand;

101.3. That a full report on the issues addressed before the Tribunal

be issued to the claimants;

101.4. That the Tribunal find that sovereignty was never ceded under

Te Tiriti o Waitangi.
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CONCLUSION

102. The pathway that Ngati Réhia has chosen within this process and up
to this point has been somewhat arduous to say the least. It has been
filled with the burden of expectation, the knowledge that for the first
time the korero of their ancestors, and in particular the korero of

Tareha, must be revealed.

103. For the many Ngati Réhia who no longer reside on their
turangawaewae, their return over the weeks that this Inquiry has been
proceeding has revealed korero and history that has never been heard
before and in so many ways the process has tested the relationships
between Whanau, Hapu and lwi. Ngati Réhia call upon the Tribunal
and the Crown to look at this as not simply a litigious box ticking
exercise but to see it as the opportunity to make real change for the

hapu of Ngapuhi and furthermore for Maori and Pakeha generally.

104. It is some 175 years since the claimant’s tupuna put their tohu to a
document that they believed would protect the mana of future
generations and declare to the world who Maori are. [t defies belief
that many in this country are content to let the truth of this country’s
foundation and histories remain conhcealed. This Tribunal has an

opportunity remedy that.

DATED at Auckland this 21* day of January 2011.

b W e i

,-——:r.—-—.w:--:_-/ -

K Dixon / T Mohammed-Kapa
Counsel on behalf of Ngati Réhia
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PEPEHA O NGATI REHIA

Ko Tokerau te tutei ki te taha hauraro o te puaha
Ko Rakaumangamanga ki te Rawhiti
E rere atu nei te Kerei Mangonui, te Awa o Nga Rangatira
Titiro whakararo ki Orongo, ki T3kou awa
Te wahi | mataaraaratia ai e Puhi
Te waka tupuna o Mataatua e moe maira
Whiti whaka-te-uru ki te ngaherehere nui o Te Puketi
Pohutu noa atu ki te moana o Omapere
Awhiowhio te rangi ki runga Whakataha Maunga
Kei raro te Awa o Waitangi
Ka hirere ki Pokaka
Totika ki te whatumanawa o Ipipiri
Ko Ngati Réhia te hapu
Ko Ngapuhi te iwi
Ko Whitiora, ko Hiruharama Hou, ko Takou, ona marae

Tihewa mauri ora ki te wheiao, ki te a0 marama



MAY IT PLEASE THE TRIBUNAL

INTRODUCTION

1. As Stage One of the Te Paparahi o Te Raki Northland Inquiry
(“Inquiry”) concludes, Ngati Rehia (Wai 492 and Wai 1341) present
these closing submissions in support of their claims before the

Waitangi Tribunal.

2. Ngati Réhia feel honoured to have presented their korero tuku iho and
given voice to their Tupuna Tareha before the Tribunal, the Crown and

Ngapuhi.

3. Stage One of this Inquiry has been unique in that it has focused solely
on constitutional issues. Ngapuhi and the Crown have examined
these issues at a level never before seen by a Tribunal. At the heart
of these discussions has been He W[h]akaputanga o Te
Rangatiratanga o Nu Tireni 1835 ("He Whakaputanga”) and Te Tiriti o
Waitangi 1840 (“Te Tiriti”).

4. Inidentifying what the main issues are in this Inquiry, the Tribunal has
stated that:

[t{]he essence of the difference between the claimants and the
Crown lies in their different understandings of the meaning and
effect of He Whakaputanga and Te Tiriti (including their
respective English texts)."

5. The Tribunal asked the claimants to focus on seven substantive

issues, as follows:

! Waitangi Tribunal Memorandum-Directions, Wai 1040, #2.5.23, paragraph 22, p.4.



He Whakaputanga / The Declaration

1. How did Maori understand He Whakaputanga / The
~ Declaration? And, therefore, what was the nature of the
relationship and the mutual commitments they were

assenting to in signing He Whakaputanga / The Declaration?

2. How did the Crown understand He Whakaputanga / The
Declaration? And, therefore, what was the nature of the
relationship and the mutual cormmitments it was assenting to

in signing He Whakaputanga / The Declaration?

3. Whal, then, was the effect of He Whakaputanga / The
Declaration at 18357

Relationship between He Whakaputanga / The Declaration and
Te Tiriti/ The Treaty

4. What, if any, was the relationship between He

Whakaputanga / The Declaration and Te Tiriti / The Treaty?
Te Tiriti / The Treaty

5. How did Maori understand Te Tiriti / The Treaty? And,
therefore, what was the nature of the relationship and the
mutual commitments they were assenting to in signing Te
Tiriti / The Treaty?

6. How did the Crown understand Te Tiriti / The Treaty? Andg,
therefore, what was the nature of the relationship and the
mutual commitments it was assenting to in signing Te Tiriti /
The Trealy?



7. What, then, was the effect of Te Tiriti / The Treaty at 18407

6. Central to this Inquiry is the question of where the mana lay in
Ngapuhi post 1840. For Ngati Réhia, and Ngapuhi, the answer was

reaffirmed during the Hearings: Ko matou nga Tino Rangatira.

7. As stated in Ngati Reéhia evidence, the power and authority that Ngati
Rehia ancestors had was “well established long before the advent of

He Whakaputanga and Te Tiriti"®:

Kia hoki ake kia Tareha ma, ko nga Tikanga i puta mai i enei
mana atua, i tino marama nga Rangatira nei ki enei momo
whakahaere i te mea he mea tukuiho, kua tuhia ke ki o ratou

ngakau e o ratou matua ara tipuna hoki.

Coming back to Tareha and the others ... our Rangatira were
very clear about the Standards that came from the powers that
be because they were handed down, and were already written

into their hearts by their parents and of course their ancestors.*

Ko o matou tipuna matua hoki nga tino rangatira o roto o

Ngapuhi, kahore tua atu.

Ka riro na o matou tapuna matua, ko ratou nahe ano te hunga
tika hei whakarite, hei whakahaere i a ratou tikanga, hei
whakaoti, hei whakatutuki hoki i a ratou mahi katoa i runga i te

ahuatanga o te muru; te utu; me te tuku.

2 Waitangi Tribunal Memorandum-Directions, Wai 1040, #2.5.23, paragraph 25, pp. 4 - 5.
? Hohaia, Te Huranga, Brief of Evidence, Wai 1040, #D8, paragraph 59, p. 21.
* Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 25, pp. 6 and 23 — 24,



Tae iho ki te hainangatanga o He Whakaputanga; ki Te Tiriti
hoki, haina ranei, kihai ranei i haina, i a ratou nahenahe ano tera

mana, i kore nei e tukua e ratou ki tetahi atu: kia ahakoa pehea.

Our ancestors were indubitably the rulers within Ngapuhi, there

was no other.

It remained exclusively with our ancestors, who were the only
ones with authority to formulate and execute their laws, and to
implement all actions based upon the principles of: confiscation;

reciprocal balance; gifting.

Right down to the signing of He Whakaputanga, as well as Te
Tiriti, regardless of whether they signed or did not sign the latter,
only they possessed supreme authority, which they would never

cede: come what may.®

8. This Inquiry has provided Ngati Réhia and Ngapuhi an opportunity to
tell their story and to examine a legacy rich with shared whakapapa,

history and challenges.

9. Above all, tangata whenua through their evidence have made one
point very clear to the Tribunal and the Crown: Ngapuhi has never
surrendered its sovereignty to the Queen, the Crown or the

Government.

° Hohaia, Te Huranga, Brief of Evidence, Wai 1040, #D8, paragraphs 60 — 62, p. 11 and 21.



NGATI REHIA CASE

Ngati Réhia never ceded their mana to the Crown

10. Te Riu o Ngati Réhia is detailed in the above pepeha® and illustrated in
the Ngati Réhia mapbook’. Ngati Rehia remains in its rohe to the
present day, despite the actions of the Crown. Although the history of
Ngati Réhia is one enriched by strong whakapapa links to many Hapu,

Ngati Reéhia maintains its distinct identity and autonomy.

11. In a formal pleading sense, Ngati Rehia refers to its own statements of
claim.? The over-arching issues regarding He Whakaputanga and Te
Tiriti were addressed by Ngati Réhia at its appropriately named
wharehui Te Rangatiratanga during Week Four of the Inquiry. During
the presentation of their evidence, Ngati Réhia kaikorero Te Huranga
Hohaia and Wiremu Heihei showed clearly the whakaaro of Ngati
Reéhia tupuna and how they understood both He Whakaputanga and
Te Tiriti.

12. At the heart of the Ngati Rehia case is the assertion that Ngati Rehia
have never ceded their mana to the Crown. Building on the
foundational evidence of Kai Korero Rima Edwards® and Hirini
Henare1°, Ngati Reéhia state that the origins of their mana and tikanga
are traced back to nga mana atua and passed on to them by their

" As such, their mana forms the fabric of

tupuna through whakapapa.
who they are that couid not be, and was not, ceded. This mana rested

exclusively with nga rangatira who chose to declare this in He

® As recited in the Te Huranga Hohaia Brief of Evidence, Wai 1040, #D8, paragraph 2, p.2.
"Te Riuo Ngati Rehia, Ngati Rehia Mapbook, Wai 1040, #D17, Plate 4.

8 Ngati Rehia Statements of Claim, Wai 492, #1.1 and Wai 1341, #1.1.1.

? Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 23, p. 5.

' Hohaia, Te Huranga, Brief of Evidence, Wai 1040, #D8, paragraph 10, p.4.

! Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 65, p. 30.



Whakaputanga. As Tareha had already signed He Whakaputanga'?,

he had no need or desire to sign Te Tiriti.

Ko te mana motuhake i whakaputaina e ratou ma roto i He
Whakaputanga, ko ta Tareha nei (ara me nga hapu katoa i roto i
Te Whakaminenga), i whakaputa ki te ao, anei ko wai matou me

ta matou whakad ia matou ano mo ake tonu atu.

E ai ki nga korero o Tareha i te lau 1840, “Ko koe ki runga ko au
ki raro, e kore rawa au e whakaae...”, kua puta tétahi

maramatanga.

The mana motuhake as declared in He Whakaputanga was
Tareha’s (and nga hapu katoa of Te Whakaminenga) declaration

to the world, who they were and forever continue to be.

Tareha's subsequent words in 1840 “... You above and | below, |

will never agree...” then begins to make sense.

Recognition and affirmation of Tino Rangatiratanga

13. Given that Ngati R&éhia never gave away their authority, their case
demands the recognition and affirmation of Ngati Réhia Tino

Rangatiratanga by the Crown and its agencies.

Kahore tua atu i téra: nona [Tareha] te ao, te ora, te mate. He
aha mana te whakaaroaro noa i nga whakaaro poka noa o tetahi
atu....

'2 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 75, p. 32.
® Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraphs 43 — 44, pp. 9 and 26.



There is nothing else to consider: he [Tareha] ruled the world...
power over life and death. What makes you think that he would,
even for a minute, deign to consider the improper and

presumptuous thoughts of some lowly non-entity...."*

14. The case has been clearly made that Ngati Réhia and Ngépuhi mana
has been usurped by the Crown. Ciaimants throughout this Inquiry
have presented compelling and overwhelming evidence that shows
the Crown acted dishonourably in its dealings with tangata whenua. It
is therefore for this Tribunal to produce findings that right the wrongs
of the past and affirm that Maori hold Tino Rangatiratanga over

Aotearoa. As noted by Erima Henare:

The choice today for the Crown, for the Government, is quite
clear, to honour or dishonour between treachery and good faith
and that we have at last reached the dividing line which makes

or mars a nation worthy of the name."

The Crown has to be prepared fo be bold. Let us say now, that
the claims to the Waitangi Tribunal are not because we are
malerialists, but to salisfy wrongs committed in the name of the

Crown.'®

15. By seeking the recognition and affirmation of their Tino
Rangatiratanga, Ngati Réhia want to exercise their mana and tikanga
in accordance with their customs and practices, without hindrance

from the Crown, bringing back into reality the words of their tupuna:

" Hohaia, Te Huranga, Ngati Rehia Memorandum of Counsel — Amendments to Transcript, Wai
1040, #3.1.412, paragraphs 2. ff) and 3. 1), pp. 3 — 6. Also Hohaia, Te Huranga, Week Four
Hearing Transcript, Wai 1040, #4.1.4, lines. 22 — 43, p. 55.

"> Henare, Johnson Erima, Brief of Evidence, Wai 1040, #A30(c), paragraph 248, p. 77.

18 Henare, Johnson Erima, Brief of Evidence, Wai 1040, #A30(c), paragraph 253, p. 79.



Ko matou, matou anake nga ftino rangatia - nga
kaiwhakahaere. E kore rawa e tukua tétahi atu, hei

kaiwhakahaere i a matou.

We, we only are the chiefs — the rulers. We will not be ruled

over."”

Direct challenge to the Crown

16. Alongside other Ngapuhi Hapu, the aim of Ngati Réhia was to present
their case strongly against the Crown. Ngéati Réhia have focused on
the Crown and have, through its evidence, sought to directly challenge

the legitimacy of its assumed standing in Aotearoa:
Kia koutou e te Kawanatanga e noho Karauna mai nei....
He teka te teka, he tahae te tahae (ko koufou enei — e te
Karauna). He pono ano hoki te pono (ko matfou enei), ka
whakail tonu.

To you the Government posing as the Crown....

Your lies remain lies, your theft remains theft and yet as the truth

remains so do we."®

17. Wiremu Heihei in his evidence stated that Tareha would not give up

his supreme authority and become subordinate to “liars” and “thieves™:

....kahore rawa ia ko te tuku i tona mana i a ia hoki ona atua, e

kore hoki ia e whakataurekareka i a ia ano mo tetahi atu, penei i

Y Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 74, pp. 13 — 14 and 31.
18 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraphs 106 — 107, pp. 19 and 36.
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nga taurekareka tadhae, teka, ilangata whakararu, ftangata
puremu me nga langata e tarai nei ki te whakakoretake i tana ta

rangatira.

....what he was not prepared to do was give up his mana, he had
his atua, and in no way would he become a slave to anyone. Let
alone a slave to thieves, liars and cheats, adulterers and people

who threatened his very position and status as Rangatira."®

18. In no uncertain terms, Mr Heihei made it clear that the mana remained
with Ngati Réhia and that “the Government pretending to be the
Crown™® had predetermined their actions and acted dishonourably

towards Ngapuhi Hapu:

Nga mahi kua mahia nei e koutou ki fo koutou Kuini, kua mahia

e koutou kia matou nga hapu o Ngapuhi.

Engari, whakarongo mai, ka whawhai fonu matou mo ake fonu

atu.

By your continued dishonourable deeds, in the name of your
Queen, you not only besmirch the reputation and honour of your
Queen but also the honour and reputation of the people of

Ngapuhi.

Listen welll We will never give in and fight forever and ever

without end

' Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 79, pp. 15 and 32.
0 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 90, p. 34.
*! Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraphs 91 — 92, pp. 17 and 34.
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UNDERSTANDINGS OF HE WHAKAPUTANGA

Te Ao Maori

19.

20.

Beginning with the comprehensive and profound korero of select
Ngapuhi Kai Korero during Week One of the Inquiry on 10 — 14 May
2010 at Waitangi, these Kai Korero including Rima Edwards, Hirini
Henare, Hone Sadler, Patu Hohepa and Erima Henare laid the
foundational evidence and provided the context leading up to and
including the signing of He Whakaputanga and Te Tiriti. Reciting
sacred histories and ancient whakapapa, these Kai Korero also
discussed in detail the two sacred documents, He Whakaputanga and
Te Tiriti.

Through their evidence, these Kai Korero built the picture of a people
so connected to Te Ao Maori, their tupuna, their whenua, their tikanga,
that the notion that rangatira just “signed it all away” is ridiculous. It

simply didn’t happen. As stated by Rima Edwards:

In order to understand why these are sacred documents, it is
necessary to understand where tapu emanates from and the
tikanga and practices that apply fo such things. This tapu
emanates from creation which is imbued into nature, including

mankind....

From this evidence it will become obvious to the Tribunal why it
would have been impossible for the Rangatira to knowingly sign
their mana away within one day. Their mana is intrinsically
bound into their entire world view and into the entire Maori social

structure. How could they have signed it over to somebody else?

12



How could they have decided to do this within a matter of a few

hours %2

21. Similarly, Dr Manuka Henare in his report “The Changing Images of
Nineteenth Century Maori Society — From Tribes to Nation” contends
that:

....it is not in the nature of being human for Maori, or any other
group, to cede sovereignty, meaning power over one’s life,
forever. In the context of this proposition, the term sovereignty
refers not so much to a system of processes or actions, as to the
locus of power itself. | intend to support this proposition by
presenting evidence to show that Maori actively sought to assert
their sovereignty, and fo secure the locus of power within their

own group rather than give it away to another authority.”®

22. Given their Maori world view, rather than ceding their mana, rangatira

took action in order to preserve it.

23. The evidence of the Week One Kai Korero and historians like Mr
Henare provided the basis for Ngapuhi to progress their claims against

the Crown.

24. In their evidence, Ngati Réhia sought to build on the context
developed by previous witnesses. For example, Pereme Porter builds

context in his description of Maori and relationships:

Fundamental fo understanding is to know that Maori culture is a
culture of relationships. Qur existence is based on our

relationships with everything and everyone in Te Ao Marama

2 Edwards, Rima, Affidavit, Wai 1040, #A25, paragraphs 4.6 and 4.7, p. 7.
? Henare, Dr Manuka, The Changing Images of Nineteenth Century Méori Society — From
Tribes to Nation, Wai 1040, #A16, p.1.
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(the world of light) as creatures that whakapapa to the source of

that creation, the creator of the cosmos, 0.%*

25. Ngati Rehia provided evidence to enable the Tribunal to see the power
and authority that Ngati Reéhia tupuna had that was well established
long before the advent of He Whakaputanga and Te Tiriti.?

26. The tikanga upon which Ngati Réhia held fast to came from fo Matua
Kore me nga mana atua katoa.?® Mr Heihei refers to Rima Edwards

who describes the depth of nga mana atua.¥’ Mr Heihei states:

E ai ki nga kérero o te Whare Wananga o Te Ngakahi, ko
Tareha te Kaitiaki i te tapu o lo Matua Kore e rere nei ma roto i
nga mana atua e korerohia ake nei a tatu mai kia taua ma roto i
te atualanga o te tangata (He kakano i ruia mai i Rangiatea). Ki
le takahia nga tapu o enei mana, e ai ki nga korero, he parekura

ka haere. He kaupapa hanga Tikinga tenei.

According to the teachings of the Whare Wananga o Te
Ngakahi, Tareha was the caretaker of the sacredness of o
Matua Kore which flows [through] from the god’s, spoken of as
above, and resting upon us [through] the likeness of god within
man (A seed sown from the Heavens). According to the
teachings, if this sacredness is desecrated, devastation will

mobilise. Standards are set by this mechanism.?®

27. In putting his moko to He Whakaputanga, Tareha was affirming his
mana. His mana, from time immemorial, came from lo Matua Kore,

down through nga mana atua, to his ancestors, then to him, which he

2 Porter, Pereme, Brief of Evidence, Wai 1040, #B14, paragraph 7, p. 3.

% Hohaia, Te Huranga, Brief of Evidence, Wai 1040, #D8, paragraph 59, p.21.

26 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 22, pp. 5 and 23.
" Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 23, pp. 5 and 23.
8 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 23, pp. 5 and 23.
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released down to all his descendants.?® Mr Heihei in his evidence
stated that the laws (lore) of nga rangatira were the only laws (lore)
that existed, and there was to be no erosion of their mana motuhake

which came from time immemorial.*

28. Having absolute authority, Mr Heihei says that Maori were the law, the
force at the time. They had the power to carry out and enforce the law
if that is what it took. Tareha demonstrated this at times, when he

would simply help himself to Pakeha goods without permission.®’

Horekau noa atu ki a Tareha ki te tango i nga taputapu a nga
Mihinare ahakoa e aha fe haora o te ra. Ahakoa mama noa iho
ki a ia tenei mahi ki nga Mihinare, e tino kaha ia ki te tiaki i a
ratou e noho nei i roto i tana rohe potae. Koia ano tenei te ahua

0 nga Rangatira o taua wa.

Tareha had no hesitation in taking goods from missionaries, and
would do this whenever it suited him. As easily as he would take
away from them, he also protected the missionaries residing in

his rohe when required; such was the role of a rangatira.*
29. Similarly, Erima Henare notes:

The whole landscape contains the threads and strands which
lead to the reasons why our tapuna wanted their own
rangatiratanga and mana. They were all powerful. They were
all dominating at that time, and this is not being boastful, and |
don’t want members of the Tribunal fo take this wrong. The fact

that Ngapuhi were able fo sustain an economy, the fact that

% Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 65, pp. 12 and 30.
* Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 42, pp. 8 and 26.
3! Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 32, pp. 7 and 24.
** Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 33, pp. 7 and 24.
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Ngapuhi were able fo sustain almost everyone living in Port
Jackson and Port Phillip at that time, it (Ngapuhi) waged war
against almost every iwi in this country, speaks of the mana of

Ngapuhi®

The mana of He Whakaputanga

30. Bearing in mind the context above, Ngati Réhia and Ngapuhi rangatira
brought to bear their mana and all it carried with it when they decided

to put their sacred moko to He Whakaputanga:**

Horekau a Tareha i wehi ki te haina i He Wlhjakaputanga i te

mea i marama ia:

1. Ko méatou ko nga Tino Rangatira o nga iwi o Nu
Tireni i raro mai o Hauraki kua otfi nei te huihui i
Waitangi i Tokerau 28 Oketopa 1835 ka wfh]akaputa i te
Rangatiratanga o to matou wlhlenua & ka meatia ka
wlhlakaputaia e matou he wlh]enua rangatira kia huaina

Ko te wlhjakaminenga o nga Hapu o Nu Tireni.

2. Ko Te Kingitanga ko te mana i te w[h]enua o te
wlh]akaminenga o Nu Tireni ka meatia nei kei nga Tino
Rangatira anake i to matou huihuinga a ka mea hoki e
kore e tukua e matou te w[hjakarite ture ki te tahi
hunga ke atu me te tahi Kawanatanga hoki kia meatia i
te wlhlenua o te w[hjakaminenga o Nu Tireni. Ko nga
tangata anake e meatia nei e matou e wlh]akarite ana
ki te ritenga o o matou ture e meatia nei e matou i to

matou huihuinga.

% Henare, Johnson Erima, Brief of Evidence, Wai 1040, #A30(c), paragraph 279, P. 89.
** Heihej, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 64, pp. 11 — 12 and 29 — 30.
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3. Ko matou ko nga Tino Rangatira ka mea nei kia huihui
ki te runanga ki Waitangi a te Ngahuru i tenei tau i tenei
tau ki te wlh]akarite ture kia tika ai te wakawakanga, kia
mau hoki te rongo, kia mutu te he, kia tika te
hokohoko....

Tareha did not hesitate to sign He Whakaputanga because he

understood:

1. We, the hereditary chiefs and heads of the fribes of
the northern part of New Zealand, being assembled at
Waitangi, in the Bay of Islands, on this 28th day of
October 1835, Declare the Independence of our country,
which is hereby constituted and declare fo be an
independent state, under the designation of “The United

Tribes of New Zealand”.

2. All sovereign power and authority within the
territories of “The United Tribes of New Zealand” is
hereby declared to reside entirely and exclusively in the
hereditary Chiefs and heads of the tribes in their
collective capacity, who also declare that they will not
permit any legislative authority separate from
themselves in their collective capacity to exist, nor
any function of Government to be exercised within the
said territories unless by persons appointed by them,
and acting under the authority of laws regularly

enacted by them in congress assembled.

3. The hereditary Chiefs and heads of the Iribes agree to

meet in congress at Waitangi in the Autumn of each year
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for the preservation of peace and good order, and

the regulation of trade...*

31. For Ngati Réhia, He Whakaputanga expressed clearly what the state
of affairs were at 1835 and what Ngati Réhia have maintained mai
rano and asserted throughout this Inquiry — Ko matou nga Tino

Rangatira:

I marama Tareha ma, ki te haina ratou i He Whakaputanga, ka
ahei ratou ki te mahi hokohoko ki te ao katoa. Nui atu tenei i ta
ratou e mahi takitahi nei me nga kaipuke e tae mai nei ki tenei

whenua, ki wiwl, ki wawa hoki....

| marama ano hoki Tareha, ma roto i He Whakaputanga nei, ka
kitea mai e te ao, motuhake, ko wai nga Tino Rangatira o tenei

whenua hei tutakinga ma te hunga ka tatu mai ki roto i a ratou.

Tareha understood that by signing he Whakaputunga Maori
would be able to participate in trade on an international basis to

a far greater extent than Maori were presently carrying out....

He also understood that He Whakaputanga simply affirmed and
declared to the world what the current position was to be, which

was: "Ko matou nga Tino Rangatira.”®

32. In their evidence, Ngati Réhia noted that He Whakaputunga did not
give independence as such because nga Hapu were already an
independent nation®, and that the basis of their laws and rights were a

natural progression of the natural laws that stem from lo Matua,

* Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 64, pp. 11 — 12 and 29.
* Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraphs 27 — 28, pp. 6 and 24.
*" Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 29, pp. 6 and 24,
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including Tapu, Rahui, Tuku Whenua and Whangai for example.®
This is how Tareha understood the world and lived his life. It was
expected that his people and Pakeha would behave accordingly, and
that Pakeha would continue to live alongside Maori but subject to

Maori Mana Motuhake.®

33. Under He Whakaputanga, rangatira agreed to meet annually at
Waitangi in the Autumn to administer laws for example, affirming the
stance “Ko matou nga Tino Rangatira”. This stance equally applies to

the descendents of these rangatira right to this day.“

Kia matou o Ngati Réhia, e hara He W[h]akaputanga i te pepa
noa iho nei kia panga hef kai mo te kiore i rofo i nga tutae o fe
Whare Miere o te Kawanatanga tahae nei, engari, he mea

whakahirahira, he mea tapu rawa atu kia matou.

Ko He W/[h]akaputanga he mea ora i Te Tii, he mea manawa pa
kia Ngati Rehia, ahakoa ano nga mahi o te Pakeha ki te

whakahuri i nga whakaaro o tenei hapu, ka G tonu matou.

For us Ngati Réhia, He Whakaputanga is not just a piece of
paper to be discarded in the dungeons of parliament building to

be eaten by rats, but is alive and real for us.

He Whakaputanga is alive in Te Tii and a great concern for us

as Ngati Rehia, in spite of the colonization of the minds of many

of our people, we still adhere to it*'

3% Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 29, pp. 6 and 24.

% Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraphs 30 — 31, pp. 6 and 24.

*% Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 97, pp. 18 and 34.

! Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraphs 98 — 99, pp. 18 and 34 — 35.
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Oral tradition

34. Maori histories, their whakapapa, their waiata, their haka are all

expressed in oral tradition. Without their language, Maori are lost.

We share a belief, we share oral traditions that Maori was the
language of our Supreme Being, lomatuakore; Maori was the
language of the gods — spoken between Papatuanuku the
Earthmother, and Ranginui e ta iho nei, the Skyfather, when
their children separated them. It was the language of Hawaiki
when Tane and his earthbound brothefs built their homes and
defences at Moutere rangi te rake pohutukawa. It was the
language Tane and his fellow guardians passed on to
Hineahuone and from her to her descendant’s heke heke iho to
Maui, then through all our waka ancestors to all of us. It is our

taonga tuku iho.*?

35. Today, Maori still hold fast to Te Reo, despite the actions of the Crown

and its agencies who have sought to extinguish the language at one

point or another during their existence in Aotearoa. Common are the

stories of M&ori children in the not too distant past being corporally

punished for speaking their language. Ngati Réhia has sought to hold

on to Te Reo and the oral traditions of their ancestors.

36. Although the English written language had been introduced prior to He

Whakaputanga and Te Tiriti, very few rangatira could read and write

before 1840 as writing had only been around “for less than one

generation and writing was not yet an essential part of their

communication system”.*® Dr Hohepa goes on to state that:

*2 Hohepa, Dr Patu, Linguistic Evidence, Wai 1040, #D4, paragraph 47, p. 19.
** Hohepa, Dr Patu, Linguistic Evidence, Wai 1040, #D4, paragraph 53, p. 21.
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The culture of Maori was still overwhelmingly oral, one where
the spoken words were valued, thought abouf, and their

meanings shared.**

37. Given the obvious importance of Te Reo M3aori and the Méaori oral
tradition, it is important to note again the relationship between Hongi
Hika and King George. After meeting with King George IV in 1820, in
his mind, Hongi “now had a personal reciprocal relationship with King

George”.*® Dr Henare notes that:

The mana was not just accorded to himself [Hongi Hika] ... but to
Maori people.... In his ‘mind, he had secured a new long-term

relationship with the King and with England....*®

38. As stated previously, in the opinion of Hongi Hika, the King was a Tino
Rangatira and also a friend. His word was his bond.” Being close
relatives, Hongi had told Tareha about his talks with King George.*
Regarding He Whakaputanga, Tareha and the Chiefs always believed
that they were speaking to the King.* '

39. In light of the oral tradition described above, and the relationship
formed between King George and Hongi (and by extension Maori), it is
clear that Ngapuhi rangatira understood He Whakaputanga to be an
agreement between two sovereign people that affirmed Maori mana

over Aotearoa.

** Hohepa, Dr Patu, Linguistic Evidence, Wai 1040, #D4, paragraph 54, p. 21.

* Henare, Dr Manuka, The Changing Images of Nineteenth Century Maori Society — From
Tribes to Nation, Wai 1040, #A16, pp. 170 - 171.

“6 Henare, Dr Manuka, The Changing Images of Nineteenth Century Maori Society — From
Tribes to Nation, Wai 1040, #A16, p. 171.

*" Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 94, pp. 17 and 34.

“® Beihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 71, pp. 13 and 30.

*° Beihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 70, pp. 13 and 30.
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Trade

40. Ngati Réhia and Ngapuhi tupuna understood the importance of trade.
Hapu wished to continue their participation the in western economy.
Trade brought wealth and new materials, and afforded Maori another
avenue to deal with the outside world and satisfy their curiosities.
Whilst working to accommodate the ever growing demand for their
produce and goods, Maori showed remarkable ability to adapt their

practices to suit the changing environment. Dr Grant Phillipson notes:

....Maori  society  demonstrated remarkable  economic
adaptability.... Still working largely through traditional structures
and for ftraditional ends (whanaungatanga, manaakitanga,
reciprocity and balance (utu), and mana), Nga Puhi carried out
an agricultural revolution. They grew new crops and on a larger
scale than was customary. They also adapted their society to
provide new types of services required by Europeans, and for

which the latter were willing to pay.50

41. Trade figures during the period leading up to the signing of He
Whakaputanga were incredible. Speaking about rangatira and their

experiences, Dr Manuka Henare states:

....many had first had experience in trade with foreign vessels
and knew of the value that such business bought to their
respective kainga. The value of trade was of exiraordinary
levels. In a seven-year period 1826 to 1833, exports from Nu
Tireni to New South Wales alone, totalled £531,403. While the
imports from New South Wales totalled only £164,083."

% Phillipson, Dr Grant, Bay of Islands Maori and the Crown, 1793 — 1853, Wai 1040, #A1, p.
68.

3! Henare, Dr Manuka, The Changing Ima ges of Nineteenth Century Maori Society — From
Tribes to Nation, Wai 1040, #A16, p.111.
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42,

43.

44.

45.

Tareha understood that by signing He Whakaputanga, Ngati Réhia
could participate in trade on an international basis to a much higher
level than they were carrying out. “If they got a flag, then they could

trade the world over”.%?

Trade is referred to in Article 3 of He Whakaputanga.®

Mr Heihei stated in his presentation to the Tribunal during Week Four
that “[w]e wanted to enter into trade the right way”* and that “we are
quite able amongst ourselves to treat with other people face to face on

our own lands throughout these islands....”*®

Through He Whakaputanga, Ngati Réhia sought to develop and
benefit from their relationship with Pakeha regarding trade, and
generally. Pakeha brought with them new technology and new ideas

that added to an already rich way of life:

He mea pai, ma roto i wa ratou mahi hokohoko ki te ao, i rata ai
Tareha ki te hoatu whenua hei nohonga mo ngai Pakeha, me
kaua hoki ratou e whakaparahako i ta Tareha ma nei mana, me
te mea ano, kia ora ai hoki te iwi o Tareha ara me ratou, ngai

Pakeha ma.

He [Tareha] was willing fo accommodate this by providing land
for them to live on, so long as they didnt undermine their

authority and that it benefited his people and Pakeha as well.*®

>2 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 27, pp. 6 and 24.

>3 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 64, pp. 12 and 29.

st Heihei, Wiremu, Week Four Hearing Transcript, Wai 1040, #4.1.4, lines. 30 — 31, p. 50.
% Heihei, Wiremu, Week Four Hearing Transcript, Wai 1040, #4.1.4, lines. 31 — 33, p. 50.
58 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 50, pp. 9 and 27.
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A national document

46.

47.

Although having its genesis in the north and signed in the first instance
by Ngapuhi rangatira, He Whakaputanga however was by no means
an exclusively Ngapuhi document. Despite being derided by
historians and ethnographers®, He Whakaputanga expanded,
including other rangatira to become not just a northern declaration, but

a national one.

From October 1 835 to 1839, other. rangatira joined. the te
Whakaminengé and became adherents to the intentions of the
declaration. Two very important new signatories were Te
Hapuku of Ngati Kahungunu and Te Wherowhero of Waikato.
The involvement of these ariki ensured He Whakaputanga was

much more than a Tai Tokerau agenda.®

During Week Four of the Inquiry at Whitiora Marae on 10 — 15 October
2010, the descendants and representatives of these two rangatira
attended, reaffirming their links to He Whakaputanga and reinforcing
the national nature of this sacred document. Ngati Réhia and Ngapuhi
were honoured to host both Moana Jackson of Ngati Kahungunu and
Ngati Porou, and Te Amohia McQueen, a descendent of Te

Wherowhero. Both presented evidence before the Tribunal.

He Whakaputanga and the Crown

48.

Ngati Rehia contend that through He Whakaputanga, Tareha, as the
Rangatira nui o Ngapuhi, was addressing the King of England, the

Rangatira nui o Ingarangi — “Rangatira to Rangatira, Paramount to

" Henare, Dr Manuka, The Changing Images of Nineteenth Century Maori Society — From
Tribes to Nation, Wai 1040, #A16, p. 194.
%% Henare, Dr Manuka, The Changing Images of Nineteenth Century Maori Society — From
Tribes to Nation, Wai 1040, #A16, p. 194.
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Paramount....”® The declaration made by Ngati Réhia was to make
clear to the King that their Rangatiratanga, their Kingitanga was
acknowledged, accepted and honoured through the flag chosen by

nga rangatira, being acknowledged and endorsed by the King.®

49. Tareha and nga rangatira always believed that they were speaking to
the King (the same King who was friends of Hongi Hika).?' As Tareha
and Hongi Hika were very close relatives, Hongi had told Tareha about
his talks with the King of England.®®

50. King George was a Tino Rangatira in the opinion of Hongi Hika, and
also a friend. His word was his bond. So, when the King
acknowledged and affirmed He Whakaputanga by way of the flag and
acknowledged that the Maori Chiefs were the rangatira of a nation
state, he was addressing a sovereign people, from a sovereign state.®®

In light of this, Mr Heihei posed powerful questions to the Crown:

E mea ana koutou i aianei, he teka me te tahae fo koutou Kingi?

Ne? E kore matou e tautoko i tena whakaaro.

Engari, ko koe e te Kawanalanga me te Karauna fahae o Niu
Tireni, he tangata whakaparahako koutou i nga iwi faketake o te

ao i mua noa atu i fo koutou taenga mai ki Aotearoa nei? Ne?

This “Crown” who sits before us, are you now saying that your

King is a liar and a cheat? We do not support that idea.

% Heihei, Wiremu, Brief of Evidence, Wai 1040, #DD9, paragraph 67, pp. 13 and 30.
% Hejhei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 69, pp. 13 and 30.
61 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 70, pp. 13 and 30.
52 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 71, pp. 13 and 30.
% Heihei, Wiremw, Brief of Evidence, Wai 1040, #D9, paragraph 94, pp. 17 and 34.
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Is the.Government and the Crown of New Zealand admitting

they are a dishonourable people? Is that right **

51. Regarding the Crown’s understanding of He Whakaputanga, the most
important aspect for Ngapuhi is that He Whakaputanga was

recognised by the Crown. Dr Paul McHugh notes that:

This Declaration received wholehearted approval from the
Governor of New South Wales and the Colonial Office.... The
recognition of Maori sovereignty in the Declaration was accepted

straight-forwardly....*°

52. However, during the presentation of the Crown’s evidence during
Week Four of the Inquiry, it soon became apparent to Ngati Réhia that
the Crown’s evidence, in particular that of Dr McHugh, covered British
imperial constitutional and international law, informing the Tribunal

about Crown understandings only.

53. Limited in expertise regarding Maori understandings of He
Whakaputanga and Te Tiriti, this deficiency in the Crown’s evidence
was best highlighted in the cross-examination of Professor Alan Ward

by Claimant Counsel Mike Doogan who asked:

MD  If | can just have liberty to use a phrase from Churchill
because he can put it a lot better than | can. He
described history as “stumbling along the trail of the past
with a flickering lamp, trying to re-kindle with pale gleams
the passions of former times”. In relation fo the Maori
understanding, do you think you have got a flickering

lamp or a bright torch?

5 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraphs 95 — 96, pp. 17 and 34.
8 McHugh, Dr Paul, Brief of Evidence, Wai 1040, #A21, paragraph 71, p. 40.
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AW  If you are asking me about texts, | would say a flickering
lamp, no question, very flickering. | am not particularly —
my work has not been particularly focused on textual

analysis of yours....*0

54. The focus of the Crown was on its own understandings of the two
documents, which meant that it failed to engage with Ngapuhi on any

meaningful level.

The effect of He Whakaputanga

55. In putting their moko to He Whakaputanga, Ngapuhi rangatira
declared to the world that they held mana over Aotearoa, holding the

locus of power within their group.

56. As Tareha had already made his commitment to He Whakaputanga,

the effect was that he had no need or desire to sign Te Tiriti.

66 Doogan, Mike and Ward, Dr Alan, Week Four Hearing Transcript, Wai 1040, #4.1.4, lines.
23 - 30, p. 325.
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RELATIONSHIP BETWEEN HE WHAKAPUTANGA AND TE
TIRIM

....hoki ano ki nga korero o Tareha i te tau 1840: “... You up,
and me down...” Kua kite haere tatou i te pono o ana korero.
Taenga mai ki te hainanga o te Tiriti, e tino marama ana a
Tareha kua rapa ke tana moko ki He Whakaputanga, koia nei

hoki tana tino ti.

....Itis evident in Tareha’s statement of 1840 "...Ko koe ki runga,
ko au ki raro...” that by the time of the signing of Te Tiriti, Tareha
was clear that he had already attached his moko fo [H]e
Whakaputanga and that was his stand.®’

57. As detailed in the Ngati Rehia evidence, Tareha did not sign Te Tiriti.?®
Ngati Réhia had already signed He Whakaputanga which affirmed

their mana. There was no need to sign Te Tiriti.

58. Concerning the signing of both documents, Mr Hohaia noted that
regardless of whether rangatira signed or did not sign Te Tiriti, “only
they possessed supreme authority, which they would never cede:

come what may”.%

59. Mr Heihei says that despite the stated position of Tareha, the majority
of Ngapuhi assert that “the document placed before our ancestors for
consideration was ‘Te Tiriti, and not ‘The Treaty.””® Mr Heihei goes

on to state:

87 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 75, pp. 14 and 32.

¢ Hohaia, Te Huranga, Brief of Evidence, Wai 1040, #D8, paragraph 21, pp. 6 and 16.
 Hohaia, Te Huranga, Brief of Evidenice, Wai 1040, #D8, paragraph 62, pp. 11 and 21.
" Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 100, pp. 18 and 35.
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Tena pea ma te “Whakaputanga i nga Tika o nga Tangala
"Whenua o te Ao”, ka kitea he putanga mo matou ki te kore tonu

koutou e te Kawanatanga, e whakaae ki enei kawenata tapu.

Kia anga mua ai tatou katoa, kia whakaputaina te pono i te
tuatahi, i te mea ki te kore, ka kaukau tonu tatou i rofo i nga

tutae mo ake tonu atu.

If you the Government refuse to recognise these sacred
covenants, then the only solution for us lies in a direct appeal to

The Declaration of the Rights of Indigenous Peoples.

In order for us all to move forward together, the fruth must
be told in the first instance, otherwise we are eternally

doomed to be submerged in defecation.

60. In other words, if this journey continues without integrity, we are lost.

The truth must be told in order to restore the balance.

61. Whether or not rangatira signed both documents or just one, it is an
affront to Ngapubhi to suggest at all that their tupuna ceded their mana,
given that this mana stems from their atua and is passed on to them
by their ancestors, and could not be simply signed away. FErima

Henare states:

In my opening remarks on behalf of Ngapuhi in Week One [ said
that fo suggest that the rangatira of those times would or could
surrender their personal and hapu sovereignty without a fight

was absurd. The very fact that Te Tiriti was signed is evidential

" Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraphs 101 — 102, pp. 18 and 35.
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proof that no demand fo surrender or cede sovereignty or

rangatiratanga was made.”

62. The fact that He Whakaputanga, signed a mere five years before Te
Tiriti, placed into writing Maori Tino Rangatiratanga over Aotearoa, it
shows clearly the intention of Ngapuhi rangatira and highlights again

the absurdity of the Crown argument that rangatira ceded their mana.

2 Henare, Erima, Amended Brief of Evidence, Wai 1040, #D14(b), paragraph 49, pp. 16 — 17.
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TE TIRITI O WAITANGI

63. Counsel wishes to clarify that from the outset that references in the
following sections of these submissions to the Treaty are references to
the English version. Conversely Te Tiriti is a reference to Te Tiriti o

Waitangi as opposed to a translation of the English Treaty.

64. Ngati Reéhia have been steadfast in the position that He
Whakaputanga provides the basis of how Maori are to be portrayed to
the world. In particular the act of Tareha attaching his moko to the
document in essence illustrates the sacred status that He
Whakaputanga was held by Maori. Counsel acknowledges the
evidence of Mr Rima Edwards when he describes “Te Tiriti itself is

"8 and this is also

sacred to Maori as it bears the tohu of our tupuna
reiterated in the evidence of Mr Ralph Johnson describing Te Tiriti as

a tapu compact.”

65. To this day many of Ngati Réhia strive to live their lives in accordance
with the ethics and principles as declared under He Whakaputanga.
However, this is against the backdrop of a history in which the political
authority and resources of Ngati Réhia have been progressively
eroded by the Crown. Several generations after Tareha signed He
Whakaputanga, Ngati Réhia have been subjected to an onslaught of
colonizing practices and a dulling down of He Whakaputanga to a

point where only the “Treaty’ and its principles are discussed.

66. In essence Tareha rejected the sovereignty of the Queen. As

illustrated in the evidence of Mr Wiremu Heihei Tareha stated, “No

" BEdwards, Rima, Affidavit, Wai 1040, #A25, p. 94.
™ Johnson, The Northern War 1 844-46, Wai 1040, #AS, pp. 43-44; Johnson, The Northern War:
Presentation summary, Wai 1040, #A5 (a), p. 11.
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Governor for me — for us native men. We, only are the chiefs — the

rulers. We will not be ruled over.” Tareha went on to state:

Ko mafou, matou anake nga tino rangatira — nga
kaiwhakahaere. E kore rawa e {fukua tétahi atu, hei
kaiwhakahaere i a matou. Ahal ko koe te Tauiwi ki runga, ko au
ki raro. Ko koe ki runga rawa, ko au, Tareha, te rangatira nui o
Ngapuhi, ki raro rawa!l kahore, kahore, e kore rawa, e kore
rawa. E parohea ana ahau ki a koe; ae, ka penei tonu au kia
haere ra ano koe me o kaipuke. Haere atu, haere atu, e kore
koe e ahai ki te noho mai ki konei. E kore, kore rawa ahau e
whakaae kia noho mai koe! Hal Mo te aha? Te aha ai? He aha
kei konel mou? kua riro katoa k& o mafou whenua. Ae, koina,
engari ka 0 tonu o matou ingoa. Hei aha; kia ahatia — kua riro
hakangarongia atu ké nga whenua a o matou matua? E pdohehe
ana koe he rawakore rawa afu matou — ka hiahia nei matou | o

koutou momo kakahu, kai ranei? Tirohia tenei!

What! Thou a foreigner, up, and | down, thou high, and I, Tareha
the great chief of the Ngapuhi tribes, low! No, no, never, never. |
am jealous of thee; | am, and shall be until thou and thy ship go
away. Go back, go back, thou shall not stay here. No, no, | will
never say "yes Stay! Alas! What for? Why? What is there here
for thee? Our lands are already all gone. Yes, it is so, but our
names remain. Never mind; what of that — the lands of our
fathers alienated? Dost thou think we are poor, indignant,
poverty stricken — that we really need thy foreign garments, thy
food? Look at this!

67. With that Ngati Réhia did not sign the Treaty of Waitangi.

™ Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, paragraph 74, p.31.
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68. By not surrendering sovereignty to the Queen, the source of Ngati
Réhia’s power and authority continued to be, as it always had been,
their mana whenua, mana awa, mana moana, mana hapu, mana
tangata and confirmed by whakapapa and enforced by tikanga and
kawa. Notwithstanding that, Ngati Réhia’s rejection of the Treaty, the
imposition of kawanatanga by the Crown is now a matter of historical

record.

69. As noted in the evidence of Mr Heihei since 1840, Ngati Réhia has
been witness to the way in which the Crown has managed its own
affairs and described the current situation as “madness.””® It is
perhaps a testament to the foresight of Tareha that we now see what
the impacts that the Crowns insistence on the Treaty and Treaty

principles has resulted in.

70. This perhaps is also evidence of the Crowns insistence with
reinterpreting and changing the emphasis of the meaning of

documents and compacts signed between Maori and the Crown.

71. The understanding that Tareha had of Te Tiriti cannot be
underestimated. By virtue of his non-signing of both Te Tiriti and the
Treaty, it was in fact a clear demonstration of a number of things, first
the significance and sacredness that He Whakaputanga had for
himself and Ngéati Réhia. Secondly, Tareha’s inherent belief in his own
authority to act on behalf of his people for their benefit. And thirdly, it
also indicated a recognition of the Crowns capricious and changeable
nature in which they had dealt with Ngati Réhia and Maori throughout
the five years from signing He Whakaputanga to 1840.

7 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, p23.
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72.

73.

74.

in a similar vein to Tareha’s stance, Mananui Te Heuheu of
Tuwharetoa also rejected the Treaty and the sovereignty of the Queen

in 1840.” Furthermore, Mananui Te Heuheu stated:

I will never agree to the authority [mana] of that woman and her
people intruding on our islands, I am a chief of these islands, this
is my response, stand up! And leave! Go! Te Arawa, listen! This
is my word for the waka of Te Arawa do not agree for we will be

lost as slaves to that woman.”®

The Central North Island (CNI) Tribunal went on to find that the
rejection of Te Tiriti and the Treaty led by Mananui Te Heuheu and
endorsed by other respective tribes was ‘a deliberate act which cannot
therefore be considered to have made a formal cession of their

sovereignty at that time.””

It is further submitted that regardless of whether parties signed the
Treaty or not in Ngapuhi it is clear that the Tribunal through the
Rekohu Tribunal and the CNI Tribunal found that ‘the protections of
the Treaty applied to all tribes, whether they signed it or not.”® In that
regard Ngati Réhia maintain that while protections under Te Tiriti and
the Treaty may exist, the mana and authority of Ngati Réhia must also
exist alongside that of the Crown and its Government. Further, it has
been established by the CNI Tribunal that in generic terms tino

rangatiratanga involves:

o The right to be a distinct people;
o The right to territorial integrity of their land base;

e The right to freely determine their destiny;

" Waitangi Tribunal, He Maungarongo - Central North Island Report, Chapter 3, p92.

" Waitangi Tribunal, He Maungarongo - Central North Island Report, p. 194.
™ Waitangi Tribunal, He Maungarongo - Central North Island Report, p- 195.
8 Waitangi Tribunal, He Maungarongo - Central North Island Report, p- 196.
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e The right to self government; and

e The right to have previous injustices remedied.®’

75. The fact that the Treaty came into place by 1840 does not detract from
the fact that Ngati Réhia retained authority over their own affairs prior
to 1840 and that did not change with Te Tiriti or the Treaty. Ngati
Rehia continue to organise their hapu and marae governing
themselves according to their own customary law and as interpreted

by their leaders and whanau.

76. It is submitted that it is certainly the belief within Ngati Réhia that the
Treaty would not bring them anything more than what they already
had. Tareha had everything he needed for himself and his people, “He
had the food of Tangaroa, his land, he had his Pakeha, and he had his
wives.”® Tareha also recognised what the implications would be if he
was to sign Te Tiriti or the Treaty, and he was not prepared to give up
his mana which was not guaranteed within either document. The
threat to Ngati Rehia was well evident by 1840 and Tareha had
witnessed and heard the stories told to him by his son-in-law Captain
John Baldwin, an American whaler, about the abuse of the indigenous

people in America.®®

77. In not signing Te Tiriti or the Treaty Tareha was well aware of the
significance of not signing. By not signing Te Tiriti or the Treaty Ngati
Réhia would be seen as having its mana and rangatiratanga remain
intact as signified within He Whakaputanga. For Ngati Réhia He
Whakaputanga provided that guarantee of their mana motuhake and

rangatiratanga.

8l Waitangi Tobunal, He Maungarongo - Central North Island Report, p. 200.
82 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, p32.
¥ Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, p31.
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78. While it is clear in the evidence of Ngati R&hia that there are instances

where settlers resided and interacted with those in the rohe of Ngati
Réhia, that interaction and relationship was not at a political level.
Tareha was firm in his belief that the Pakeha settlers who resided
within the rohe of Ngati R&hia were in fact ‘his’ Pakeha and essentially
they were there for the purpose of serving him. The evidence of Mr
Heihei points to a Tareha that was very suspicious of Pakeha settlers
and the Crown officials arriving in Aotearoa. Nevertheless despite
having not signed Te Tiriti or the Treaty Ngati Réhia acknowledge the
findings of the Urewera Tribunal in finding that the Crown undertook

Treaty obligations to all Maori, whether or not claimants had signed.®*

Tino Rangatiratanga

79.

80.

The Generic Submissions of Counsel cover this issue well in relation
to Ngapuhi tino rangatiratanga and those submissions are adopted in
full. However, in brief it is submitted that the Crown never acquired
sovereignty over Ngati Réhia on 6 February 1840 and indeed it is
submitted that exclusive sovereignty does not apply even today under
Te Tiriti. Nonetheless, from Ngéati Réhia’s point of view it is important
to record that Ngati Réhia have never consented to or voluntarily

relinquished sovereignty to the Crown.

The Crown witness Dr Paul McHugh identified consent as ‘a legal
necessity, in keeping with similar observance in other non-Christian
zones...*®at least in the initial years following 1840. Essentially, he
argued that by obtaining consent from Maori it would mean
sovereignty had to be recognised as non-exclusive or extra-territorial,
and therefore did not extend to include all inhabitants of that particular

territory until all had consented.

5 Waitangi Tribunal, Urewera Report, p52.
85 Bvidence of McHugh, (Wai 1040, #421), para 133, p. 73.
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81. McHugh consistently suggests in his evidence that ‘the Crown
acquired sovereignty by a series of jurisdictional steps... . While
McHugh appears to dismiss the issue of the ‘moment’ of British
Sovereignty as a pointless debate,®” there is extensive evidence
showing that Maori did not interpret Te Tiriti as giving the Crown
exclusive sovereignty over their people and their land.*® Furthermore,
the first Attorney-General William Swainston argued that the Crown
did not have sovereignty over the tribes that did not sign the Treaty.*
He argued that sovereignty over those tribes could only be obtained
when the tribes consented. Although Swainston’s views were at odds
with Imperial authorities,™ it highlights the belief that initially at least

the Crown’s sovereignty was based upon a legal fiction.

82. While Ngati Réhia recognise Te Tiriti as a distinct expression of the
rights of tangata whenua, notwithstanding that they did not sign Te
Tiriti, it is a matter of principle that given the imposition of
kawanatanga by the Crown over all Maori, the Crown’s obligations
emanating from Articles Il and Il must extend to all Maori. It is also
argued that such duties would emanate from the Crown's fiduciary

duties to Maori independent from Te Tiriti or the Treaty.

83. ltis a well established principle that the Crown’s right of kawanatanga
pursuant to Article | is qualified by its guarantee of tino rangatiratanga
in Article Il. Further, the Whanganui River Inquiry Tribunal noted that
the Crown’s sovereignty under the Treaty of Waitangi is a “qualified

sovereignty”.”!

84. While it has been set out in these submissions that Ngati Réhia did

% Evidence of McHugh, (Wai 1040, #A21), para 167, p.96.

¥ Evidence of McHugh, (Wai 1040, #421), para 167, p.96.

8 See for example, Claudia Orange, The Treaty of Waitangi 1987. (“The Treaty”).
% Bvidence of McHugh, (Wai 1040 #A21), p74

P Evidence of McHugh,(Wai 1040 #A21), para 140, p.77.

1 See for example The Whanganui River Report, p265.
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sign Te Tiriti or the Treaty, it should be noted that the Treaty of
Waitangi Act 1975 imposes in law the right for all Maori to take claims
based on the principles of the Treaty of Waitangi. The Tribunal has
held that the Treaty creates an equal source of right for all Maori,
irrespective of their historical and constitutional circumstances, to take

claims against the Crown for breaches of the Treaty of Waitangi.*

Hakiro and Mene’s Signature

85. An issue that arose during the course of the inquiry related to the
signing of the Treaty by two of Tareha’s sons, Hakiro and Mene. In
both instances it was alleged that Hakiro had signed on behalf of
Titore and that Mene had signed on behalf of Tareha. However, there
is an inconsistency with the signing by Hakiro in that Titore had died
well before the signing of the Treaty in 1837. Similarly there are
discrepancies with the actual signature of Mene which appears to be
in the same style of writing as many of the other additions and names

that were signed.”

86. Mene and Hakiro were well aware of their fathers understanding and
position in relation to the Treaty. Furthermore, Mene was present
when his father Tareha gave his speech declaring that he would not
come under the authority of the Queen and why he rejected the
Treaty. It is highly inconsistent with Ngati Réhia oral history which
maintains that Mene would never have signed the English version of
the Treaty which was not only completely different from Te Tiriti but

was completely against the Ngati Reéhia position.

87. It is submitted that no reliance can be placed on either signature as

evidence of Ngati Rehia signing the Treaty. Further, it is submitted

°2 Waitangi Tribunal, The Kaipara Report, p159.
%3 Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, p. 32.
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that the appearance of Mene’s name on the Treaty is fraudulent and
further that Tareha would never have allowed someone else to sign Te

Tiriti or the Treaty on his behalf.*

88. Accordingly, Ngati Reéhia consider this inquiry process to be an
appropriate opportunity for the korero to be put right, in that Mene
never signed the Treaty on behalf of Tareha. While there has been
only a small amount of evidence provided in relation to this matter, it is
submitted that the answers to questions of clarification by Dame Anne
Salmond provide enough of a basis for the Tribunal to determine that
the oral history of Ngati Réhia must be given greater evidential weight

to that of other research.®®

89. Essentially, Ngati Réhia is concerned that their korero remain
consistent and to have this issue remedied would not only go some
way to rectifying the myths and the apprehension that has continued to

be felt, it would also provide a correct record for future generations.

How did the Crown understand Te Tiriti/the Treaty?

90. It is submitted that these submissions do not intend to provide a
indepth submission on Crown understandings of Te Tiriti. Ngati Réhia
believe that it is suffice to say that the Crown’s understanding was not
only completely different to the understanding Maori had of both Te
Tiriti and the Treaty but it was also based on duplicitous intentions and
the methods. The way in which the Crown carried out those intentions
has been well documented within this inquiry and the other inquiries
that the Tribunal has dealt with.

% Heihei, Witemw, Brief of Evidence, Wai 1040, #D9, p. 33.
% Heihei, Witemw, Brief of Evidence, Wai 1040, #D9, p. 33.
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81. At its core the Treaty provided the Crown with the means in which it
could establish its sovereignty in Aotearoa over and above the mana
and rangatiratanga of Maori. It is submitted that this in and of itself
illustrates the dichotomy in which Ngati Rehia was operating. It is
submitted that there was never a meeting of minds in relation to the
type of relationship that the Crown and Ngati Réhia were to have
under Te Tiriti or the Treaty, and along with the prophecy given by
Aperahama Taonui, it was clear to Tareha that the Crown’s intentions
and understandings surrounding Te Tiriti and the Treaty were not at
idem with his. It is the main reason why Tareha did not sign Te Tiriti or
the Treaty because to do so would raise the status of the Government
and the Crown above the mana and authority of himself and other

rangatira.*®
92. In a heartfelt statement to the Crown Mr Heihei states:

Tirohia nga whakahaere o nga kaupaparanga o ngai Pakeha ma
ki te Ao, he porangi. Ko koe ra tenei e te Kawanatanga e noho

Karauna mai na kia kitea atu ai te kanohi o te teka me te tahae.

Look at the effects of the world as to.the way Pakeha have
managed their affairs, it is madness. The Government who sits
there as the Crown let it show its true face so we can see the

face of a liar and a thief.>”

93. In addition to that Maori and the Crown were discussing two different
documents that each party was respectively relying on. There is the
issue that the words had different meanings to the respective parties
and essentially they were talking past each other. However, this to a

large extent down plays the intentions of the Crown and the illicit way

% Transcript, Wai 1040, #4.1.4, p. 54.
" Heihei, Wiremu, Brief of Evidence, Wai 1040, #D9, p. 23.
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in which the Crown was dealing with Maori. It remains absurd for the

Crown to place legal reliance on only the Treaty.

The Effect of Te Tiriti/the Treaty at 1840

94.

95.

96.

The impact of the Treaty to Ngati Rehia was essentially the same as
what the effect was for other hapu that had signed. Ngati R&hia’s
location meant that they would be subjected to the same

consequences as that of other hapu who had signed. -

While there is a determination by Ngati Réhia to continue as they
always had on the understanding that they retained their mana and
tino rangatiratanga it was not long before the impact of the Crown
began to devastate the lives of Ngati Rehia. It is submitted that it is
highly likely that Tareha understood that his non-signing of Te Tiriti
and the Treaty would protect Ngati Réhia from the effects that he

understood would come in the future.

While Ngati Réhia strives to maintain their identity and holdfast to the

actions of their tupuna, the Crown’s influence cannot be understated.
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RELIEF AND REDRESS

97.

98.

99.

100.

The scope of the exercise before the Tribunal is well acknowledged by
Counsel and with all the evidence before it, the question that continues
to be asked and debated by Ngapuhi claimants is ‘What is it that
Ngapuhi want out of this process? Similarly, Ngati Réhia have
debated, argued, contemplated and agonized over this question

because essentially, they do not want this process to be in vain.

It has been somewhat alarming for Ngati Réhia to find themselves at
the end of a process that has for the first time since the signing of Te
Tiriti and ;[he Treaty provided a forum in which the fundamental
constitutional issues of New Zealand were discussed. Further, it was
also of concern that the “Crown” whom Maori have always tried so
desperately to engage with, yet again hid behind institutions and

agents in order to prosecute its case.

Ngati Réhia are therefore realistic about the extent to which many of
the high level constitutional issues can be dealt with by the Crown and
this Tribunal. However, Ngati Réhia implore the Tribunal to be brave
and provide the relief and redress that the claimants seek.
Furthermore, and in a similar vein to that stated by Rima Edwards, it is
time for the Crown to “be bold”, it is time for the Crown to be truthful

and honorable in addressing these issues.

Within this forum Ngati Réhia has attempted to put its best foot
forward and engaged with the issues that the Tribunal set out for the
claimants. However, the difficulty is and always has been that the
process has been set according to a very short timeframe. Indeed the
issues are such that a valuation cannot simply be ascertained

according to Crown formulae and criteria, the issues are in many ways
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101.

novel for the Waitangi Tribunal despite having formed the basis of

many inquiry in the past.

Itis submittéd that considerable weight should be given to the claimant
evidence that has been presented and that the oral korero hold
precedence over evidence that does not come from the same
epistemological background. Ngati Réhia are very clear about the
position they hold in relation to He Whakaputanga and that is that
Ngati Réhia never ceded their mana to the Crown. Notwithstanding
that, it is submitted that the following recommendations be the subject
of findings and recommendations of the Tribunal (counsel also adopts
the Relief and Redress sought in the Generic Submissions of

Counsel):

101.1. That the Tribunal find that Ngati Rehia and other Ngapuhi

hapu never ceded their mana to the Crown; -

101.2. That the mana and status of He Whakputanga be augmented

within New Zealand;

101.3. That a full report on the issues addressed before the Tribunal

be issued to the claimants;

101.4. That the Tribunal find that sovereignty was never ceded under

Te Tiriti o Waitangi.
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CONCLUSION

102.

103.

104.

The pathway that Ngati Réhia has chosen within this process and up
to this point has been somewhat arduous to say the least. It has been
filled with the burden of expectation, the knowledge that for the first
time the korero of their ancestors, and in particular the korero of

Tareha, must be revealed.

For the many Ngati Reéhia who no longer reside on their
turangawaewae, their return over the weeks that this Inquiry has been
proceeding has revealed korero and history that has never been heard
before and in so many ways the process has tested the relationships
between Whanau, Hapu and Iwi. Ngati Réhia call upon the Tribunal
and the Crown to look at this as not simply a litigious box ticking
exercise but to see it as the opportunity to make real change for the

hapu of Ngapuhi and furthermore for Maori and Pakeha generally.

It is some 175 years since the claimant’s tupuna put their tohu to a
document that they believed would protect the mana of future
generations and declare to the world who Maori are. It defies belief
that many in this country are content to let the truth of this country’s
foundation and histories remain concealed. This Tribunal has an

opportunity remedy that.

DATED at Auckland this 21 day of January 2011.

K Dixon / T Mohammed-Kapa
Counsel on behalf of Ngati Réhia
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