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MAY IT PLEASE THE TRIBUNAL:

Introduction

1.

In closing, Counsel advises it does not intend to cover all the issues but instead highlights for
the Tribunals attention and consideration only a limited number of issues.

During the course of the hearings of Te Paparahi o Te Raki Inquiry - Wai 1040 a substantial
body of evidence has been presented to the Tribunal all directed at answering the questions
put forward by the Tribuna and reproduced below in paragraphs 4 to 9 for convenience.

Evidence was presented to the Tribunal on behalf of Te Ihutai hapu by Mr Manuwera Tohu
#B2(a), Mr Pairama Tahere #B2(b), Mrs Ellen Toki #C30 and Mrs Helen Lyall #C31. The latter
three presented their evidence in week three of the hearing in Panguru. The Amended
Statement of Claim for the hapu (#1.1.1( a ) was also filed with the Tribunal in April of 2010.

He Whakaputanga o te Rangatiratanga o Nu Tireni 1835 / Te Tiriti o Waitangi

1840

The Tribunal identified the key issues to be addressed by asking several questions which

included :

How did Maori understand He Whakaputanga — The Declaration? And, therefore, what was
the nature of the relationship and the mutual commitments they were assenting to in
signing He Whakaputanga / The Declaration?;

How did the Crown understand He Whakaputanga / The Declaration? And, therefore, what
was the nature of the relationship and the mutual commitments they were assenting to in
signing He Whakaputanga / The Declaration?; ’

What was the effect of He Whakaputanga / The Declaration at 18357?; and in relation to Te
Tiriti the key issues were identified by asking three further questions;

How did Maori understand Te Tiriti / The Treaty? And, therefore, what was the nature of he
relationship and the mutual commitments they were assenting to in signing Te Tiriti / The
Treaty. ' '

How did The Crown understand Te Tiriti / The Treaty? And, therefore, what was the nature
of he relationship and the mutual commitments they were assenting to in signing Te Tiriti /

The Treaty.

What then was the effect of Te Tiriti / The Treaty at 18407
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Te lhutai hapu understanding of He Whakaputanga / The Declaration and Te
Tiriti / The Treaty

Issue of Clarification:

10.

There are four primary documents which are the focus of this inquiry.
Te thutai hapu focus primarily on He Whakaputanga and Te Tiriti as these are the documents
which tupuna put their names to.

Restating Te lhutai Hapu Position

He Whakaputanga

11.

12.

13.

Counsel’s closing submissions on He Whakaputanga are limited other than to say the
position of Te thutai hapu is that He Whakaputanga represented a clear declaration by
Maori to the rest of the world that New Zealand was an independent sovereign nation

“under their control.

Te lhutai re- affirm that although He Whakaputanga was important to their hapu (it was
signed on their doorstep) and Ngapuhi Nui Tonu, in declaring for all the world to know that
they were a'sovereign nation, He Whakaputanga in itself was no more than an affirmation
that New Zealand belonged to them, a fact Maori had known from Kupe’s proclamation 28
generations ago. A

Further more, as far as Te thutai are concerned and Counsel submits whether the
international community recognised Maori sovereignty back in 1835 or 1840 or not the
relevant issues for the Tribunal to remember are:

(a) The British Navy had recognised New Zealands flag from 1834;

(b )} He Whakaputanga was Declared in 1835; and

( ¢) It is a known fact that the British Parliament between 1838 and 1839 refused to enact
the South Seas Bill because it was not prepared to legislate or interfere in a foreign
jurisdiction.
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14. Counsel asserts that Maori sovereignty in 1840 is a question of fact and the Crown should
not be able today to say otherwise. The acts of the British Parliament and the British
Monarch are clear evidence and Counsel respectfully reminds the Tribunal of those facts.

15. Professor Paul Mc Hugh in his evidence in week four said:
“ The Crown recognised the sovereignty of the Maori chiefs. The judicial capacity-
sovereignty is a word that we have to historiscise and contextualise,what we mean by it.
Sovereignty of the Maori chiefs in the New Zealand context in the 1830’s meant they were
recognised as having the capacity to make grants of jurisdiction at least, and that is precisely
what happened because the Crown refused to erect an imperium over British subjects
without their consent. Their sovereignty extended at least to that capacity”.*

Te Tiriti

16. The position of Te lhutai hapu is their ancestors did not cede sovereignty in Te Tiriti and
Counsel for the hapu confirms that they support and tautoko that uniform position which all
Ngapuhi claimants representing many of the hapu of Ngapuhi, have made during this
hearing.

17. Te thutai tautoko the evidence presented by Maori Iinguistic expert Dr. Patu Hohepa {Dr.
Hohepa) that Te Tiriti o Waitangi cannot be reconsiled with The Treaty of Waitangi although
the latter, English version is supposed to be a literal translation of the Maori version.

Dr. Hohepa said in relation to this: B
“I wish to emphasis that our people assert a relationship to Te Tiriti o Waitangi and not The
Treaty of Waitangi, which | assert is a stranger to our people”?

Te thutai hapu totally agree with Dr. Hohepa’s statement.

18. The same position was echoed by many claimant witnesses, including Johnson Erima
Henare in week one of the hearing and Te Ihutai support his korero. He said:
“From our Maori prospective there is only Te, Tiriti o Waitangi. That is what was signed here.
It is to that Tiriti that our ancestors, our tupuna affixed their tohu tapu from the nguu of
their noses, making it tapu. The other texts, | beg to offer is just the English version. It is not
the same as Te Tiriti o Waitangi and has no mana. It is an English language version that
meant nothing to our tupuna, nothing. They signed only what they understood, Te Tiriti i roto
i te reo Maori. We ask members of the Tribunal, that you bear this in mind and give it the
weight that it should be accorded”.’ '

and again in his evidence presented in week four for Ngati Hine he said:

1 BOE of Professor Paul McHugh. Week 4 transcript 524 ,19-L16.

2 BOE of Dr. Patu Hohepa Wai #A32 page 5, paragraph 21, L 2 to L4.

3 BOE of Johnson Erima Henare Wai 682 #A30(c) page 6, paragraph 18.
w
e e e
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“As | think | said in week one from our Maori prosepective there is only Te Tiriti o Waitangi.
That was what was signed here. The other text is the English language version which is not

the same as Te Tiriti and it meant nothing to our tupuna”.*

19. Te lhutai hapu also tautoko the evidence presented by Distinguished Professor Dame Anne
Salmond. She said: '
“Te Tiriti and The Treaty are two very different documents with divergent histories and
implications.... Although the phrasing of the Tribunals question number 5 suggests that Te
Tiriti / The Treaty are alternative versions of a single historical entity. Infact Te Tiriti and the
Treaty are two different documents, with divergent histories and implications. In my view, it
is a fundamental error to blur the discussion of these two texts, as is so often done. Over the
years, this persistent error has led to a confused and confusing historiography of the Treaty

5

of Waitangi”.

20. Te Ihutai tautoko the comments of all of the above claimant witnesses and Counsel
acknowledges that their evidence was supported and repeated by vertually all claimant
witnesses that gave evidence for their respective hapu based on the oral histories that had
been handed down from nga tupuna i tuku iho.

21. Covunsei highlights the quotes from the evidence of Dr. Hohepa, Erima Henare and
Distinguished Professor Dame Anne Salmond purposefully as each of these individuals are
acclaimed and acknowledged experts in Maori lingusitics, Maori history and anthropology
respectively. Each of these three witnesses made it absolutely clear that Maori did not cede
sovereignty in Te Tiriti. :

22. In relation to theCrown position, the Crown expert witnesses put forward the counter
postion arguing Te Tiriti and The Treaty could be reconsiled and Maori ceded sovereignty.

23. Mr Samual Carpenter who presented evidence in week three as the first Crown expert
witness was of the view that the two documents Te Tiriti and The Treaty could be reconciled
and on that basis Maori ceded sovereignty. He stated they could be reconsiled when being
cross examined by Mr. Doogan. Te lhutai Counsel notes that Mr Carpenter was cross
examined extensively on this point and although various senior claimant Counsel cross
examining him, reminded him of his limited formal language training (a Diploma in Maori)
he did not change his stance. It was put to him that the evidence of Dr. Hohepa an
acknowledged linguistic expert or Distinguished Professor Dame Anne Salmond, an
acclaimed anthropologist should be preferred over his own. Mr. Carpenter did not accept
that electing to rely on his own analysis and view of the two documents ,even though it was
glaringly obvious in the cross examination that the analysis techniques he had used fell short
of the mark. The Tribunal should not give weight to his evidence that is outsde his expertise.

* Amended BOE of Johnson Erima Henare Wai 682 #D14(b) page 7 paragraph 26.
® Oral evidence of Distinguished Professor Dame Anne Salmond: #A22(a)Page 3, paragraph 1 L2-16
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24. Professor Alan Ward’s view on the same issue, that is that Te Tiriti and The Treaty said
different things was raised during cross examination by Dr. Brian Gilling.

25. Proffessor Ward conceded that there might be some subtle differences. He said:
“BG Now, almost all Maori did not sign the Treaty did they, they signed Te Tiriti the Maori
Text?
AW Yes
BG Infact most of them never even saw the English version.
AW Except at Waikato Heads and one or two other areas.
BG That is right.As we have heard in the last day or so, the explanations and discussions at
Waitangi and elsewhere were held in Reo Maori were’nt they?
AW Yes
BG So what appears to be the plain meaning in the English text might be far from plain in the
Maori text might’nt it?
AW Well, | don’t know. ! would hope not. | would hope not. | don’t see why it should be less
clear in Te Reo Maori than in English.
BG But it might not be the same plain meaning, might it?

AW There might be some subtle difference”.’

The Question of the Cession of Sovereignty in Te Tiriti
26. Counsel put the following question in writing to Dr. Loveridge for his response:

Question 3
If one looks at the preamble of Te Tiriti / The Treaty it is clear that there was intention to form
a Civil Government and introduce the rule of Law to counter problems that New Zealand had
been experiencing as a result of lawless behaviour of Europeans and a huge increase in land
sales to new immigrant settlers which was quickly stripping Maori of their best lands. I put it to
you that although there was clear intention to form a civil Government that does not in any way
necessarily mean that sovereignty had to be ceded. Would you like to give your view on that?

Response to Question #3: There certainly was a clear intention on Britain’s part to form
a Civil Government in the Islands of New Zealand which would have authority over Maori as
well as over British settlers, and it was undoubtedly the British Governments view that this
could not be done without a cession of sovereignty by Maori to the Queen.

27. Dr. Loveridge’s response makes it clear that the British Crowns belief was that a Civil
Government could not be installed in New Zealand without cession of sovereignty.

Free and intelligent Consent of Maori as a Necessary Prerequisite to Cession
of Sovereignty

28. Professor Paul Mc Hugh's report makes it plain that the British Crown as per Lord
Normanby’s instructions required as a prerequisite for cession of sovereignty the free and

® Cross examination of Professor Alan Ward by Dr. Brian Gilling, hearing week four transcript page 308 14-115
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intelligent consent of Maori according to their established uses. Without it the British Crown
would not entertain erecting an imperium. However, in the course of presenting his
evidence and being cross examined he explained he was talking about the exercise of a
prerogative power by the British Crown and in terms of the legal necessity of requiring
consent this was not enforceable against the Crown by any Court, but rather the Crown sets
the standard and then decides when it has complied. He said:

“... Okay, now, this idea of Maori consent as being a legal necessity- we have got to think of
law in the 1830 sense. It is not a law that is going to be enforced against the Crown by any
Court, it is the law that the Crown is reflexively following as a sovereign who comports with
the law. :

The Crowns advisors are telling it that we need to get more consent before we exercise a
constituent power for our subjects, much less over more. It is regarded as legally required as
an exercise of prerogative, but there is another consequence of that exercise of the
prerogative. The Crown in exercising its prerogative also holds the capacity to determine
when the lawful requirements it has recognised is before have been complied with.

So the Crown set more consent as a legal requirement whilst also recognising that it was in
the position to determine when the requirements it set for itself had been met. Now that is a
feature of prerogative...”

29. The difficulty with what Professor Mc Hugh is saying is that the British Crown was its own
*arbitrator and Counsel suggests that this is an issue that the Tribunal will need to consider
with care. ‘ ‘

30. Counsel put the question to Dr. Loveridge whether he thought the Crown obtained free and
intelligent consent:

Question 2

In your opinion do you think Hobson obtained the chiefs free and intelligent consent as he
was required to do in accordance with his instructions from the Colonial Office when they
signed Te Tiriti? By intelligent consent | mean they fully understood the Articles and the
meaning of Te Tiriti. Do you have a view on this? o ‘

Response to Question #2: I think, as I stated at p312 of my main report, that Captain
Hobson “sincerely believed he did everything possible to explain to Maori what the Treaty
meant ... He was instructed [by Lord Normanby] to obtain the ihtelligent consent of the
chiefs, as far as this was possible, and evidently thought that he had done as much as he
could under the circumstances. And it must be remembered that the circumstances were very
difficult”.

Earlier this year | was asked by the Crown Counsel with respect to Dr. Henare’s evidence, “Do
you consider that the chiefs who meet at Waitangi on 5 and 6 February 1840 were in a
condition of being unable to understand the Treaty? My reply was that

7 Professor Paul McHugh. Week 4 transcript, page 520 line 29 to line 3 on page 521.
wmm""_
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| think that the speeches of the chiefs in response to Hobson’s address show that they had a
fairly clear idea of what the immediate consequences of entering into the proposed
agreement with British would be. Some objected to the imposition of British law and
government on Maori, and others welcomed it, seeing the Crown as “a peacemaker”
between the tribes (as Tamati Waka Nene put it, according to Colenso). | doubt very much if
they understood all of the ramifications of turning New Zealand into a British colony, or fully
comprehended the scope and impact of the changes which would follow over time- notably
with respect to large-scale settlement by British immigrants. But of course no one could give
them an accurate prediction of what New Zealand would like ten or twenty or a hundred
years in the future. The official British position, largely accepted by the missionaries, was that
the future of Maori under the British Crown and its enlightened policies would be far better
than that under any likely alternative.

31. Distinguished Professor Dame Anne Salmond was of the opinion that Hobson had not
obtained free and intelligent consent. In her responses to written questions from claimants
she said: _

“Maori Understandings of Te Tiriti and whether in the process of debating and signing the
agreement, the free an intelligent consent of the rangatira to the cession of sovereignty was

gained. I have argued that this was not the case”.?

32. Te lhutai tautoko Dame Anne Salmond’s view and submits that Dr. Loveridge’s response
above that Captain Hobson” sincerely believed he did everything pbssible to explain to Maori
what the treaty meant...” is not reassuring.

33. Counsel notes that in respect of the signing at Mangungu her was evidence that as many as
50 rangatira asked the next morning that there signatures be excised from the paper. This
commentary was supported by Talyor’s accounts. Dame Anne Salmond in her responses to
Counsel suggested this was a clear indication they weren’t consenting to cession of
sovereignty.

Current Te lhutai Position on Cession of Sovereignty

34. Te lhutai hapu maintain the position that Te Tiriti o Waitangi and The Treaty of Waitangi
cannot be reconciled and repeat paragraph 16 that their ancestors did not cede
sovereignty.

35. From August 1839 (the date when Captain Hobson departed from England carrying with him
instructions from Lord Normanby from the Colonial Office to negotiate with the Rangatira of
New Zealand for their free and intelligent consent to the cession of sovereignty to the British
Crown) to May 1840, a period of nine months passed. On the 12" May 1840 he announced
by proclamation the Maori cession of sovereignty to Queen Victoria.

36. Counsel for Te Ihutai says it is absolutely inconceivable to believe that Ngapuhi who after 28
" generations of occupation would give up their country and allow the British Crown to come
in and take it over and then accept a Governor who would subsume their chiefly authority
without them receiving any consideration or benefit. Counsel asserts that the wealth of

® Dame Anne Salmond #A22 (d) Response to Commentaries on my evidence, page 28, paragraph 2 113 to L15.
B e e e e e e e e e it

Page 8



evidence presented to the Tribunal by the claimants including the Telhutai witnesses does
not support such a proposition ( That they ceded sovereignty) but that is exactly what the
Crown would have us believe. .

37. In Mr Tahere’s evidence he noted that Kupe came to New Zealand between 900 to 1000 AD
and on sighting the land he made the proclamation:

“Rangi Ki Te Whenua, Whenua Ki Te Rangi”’

38. Kupe’s karakia represented a prayer of thanks to the sky father, Ranginui and the earth
mother, Papatuanuku for his obvious deliverence but more than that it represented an
acknowledgement of the Atua’s devine guidance to the prize- New Zealand. Hence his
karakia was also a proclamation of ownership of Aotearoa by virtue of discovery which he
then took possession of and occupied. As Mr Tahere put it an referring to kupe’s
proclamation: '

_ “This preceded [Captain ] Cook’s by almost a thousand years”.”
39. The reality was Maori held the power base or mana in 1840.

40. Maori owned all the resources, which included vast forests of native timber, they owned the
land, albeit subject to an increasing number of user rights pacts which hapu rangatira had
extended to Pakeha already settled with the hapu and under their protection.

41. Finally, Maori held the advantage in terms of numbers (there were more than one hundred
thousand Maori in New Zealand at that time) and it must be remembered that Maori were
of a warrior race so they were not intimidated by Pakeha.

42 .Given the fact that Ngapuhi rangatira signed Te Tiriti in large numbers in 1840 the real issue
is: What was their thinking that would cause them to take that course of action or what was
the incentive or benefit that they perceived would result from their signing? The other issue
was- What was the influence of the missionaries?

Te lhutai in the three years leading up to 1840

43. Te ihutai hapu was firmed engaged in trade with Pakeha. Te ihutai was prospering.
However, there were some things that were beginning to happen which caused concern
amongst rangatira.

° BOE of Pairama Tahere Wai 1040 #B2(b) page 6, paragraph 24 L6-L7
7 BOE of Pairama Tahere Wai 1040 # B2{b) page 6, paragraph 24 atL7
M
T
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44.

45.

46.

47.

48.

49.

In the years leading up to 1840 the level of inter-tribal war in New Zealand and in the North
had escalated beyond any levels ever experienced before. The availability of muskets had
exacerbated the situation by increasing one hundred fold the number of fatalities of these
wars. One known consequence of inter- tribal or inter- hapu fighting was that the Maori '
concept of utu forced hapu who had been hit into taking retaliatory action and such a
response was unavoidable and part and parcel of maintaining face and mana. The effect
however, on those hapu engaging in inter-tribal fighting was that they were forced to forgo
normal economic pursuits such as harvesting flax, fishing and preparing fish for sale to
Europeans, or rearing animals such as pigs for sale, or otherwise it simply disrupted or cut
into their traditional planting or hunting and gathering cycles and hence the hapu would
experience economic hardship, shortages of food for themselves in the winter and at worse
a reduction in the hapu’s number. v

In addition, in Maori society demonstration of mana required the regular showing or
exercise of manakitanga. That included looking after mahuhiri, gifting of food and other
commodities to neighbouring hapu and so forth. This was an eXtremer important part of
the Maori way of life and necessary for maintaining, and absolutely essential for raising a
hapu’s political status. This was never lost on any rangatira and those that did overlook such
tikanga were quickly reminded of it.

Those rangatira who found themselves locked into and caught in the inter-tribal fighting
were desperate to find a means to break the cycle an end the senseless waste of war, stop
the conflict so the hapu could get on with engaging in trading with European and other
profitable pursuits which t increased their economic wealth, well- being and status and
therefore political status.

A second incentive Te Ihutai was aware of was that Ngapuhi were beginning to experience
difficulties in controlling the behaviour of visiting European sailors. Drunkenness and fighting
amongst sailors, rude and increasing criminal behaviour were an affront to Maori Cultural
norms. This type of behaviour and offending was on the increase and becoming more wide
spread and problematic, and was becoming worse as a result of the increasing numbers and
frequency with which trading ships were visiting.

Rangatira didn’t want to be seen as punishing pakeha manuhiri if there was any possibility
that it would damage the trading relationship between Maori and Britain, or Maori and
Americans,or Maori and other fareign trading nations.

In terms of a solution rangatira were seeking to have some pakeha person with official
status take responsibility for controlling the misbehaviour amongst those Pakeha offenders.
However, Pakeha were not the only culprits in the offending that was an affront to Maori
morality. Some Maori men had succumb to the grip of alcohol and other rangatira in their
raiding parties took to (in addition to war bounty) enslaving the losing sides women who
would then be put to work in the prostitution racket. That was an affront to Maori decency
as well but some rangatira that practised it were too powerful to stop. Concern in Hokianga
was sufficient to move Moetara and others to prohibit alcohol.
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50.

51.

A third incentive was that the potential threat of foreign powers and in particular the threat
of New Zealand being annexed by France. The exaggerated claims of Baron von de Thierry
fuelled that fire, and one way Maori could avoid this was forging a stronger alliance with
Britain whom they already saw as their ally and protector.

The final incentive that Counsel identifies is concern over the volume of hapu land that was
being taken up by new pakeha arrivals. While rangatira were providing land for settlers
initially at least on the basis of assimilating them into their own hapu which at the outset
was to their advantage, there was an increasing awareness even in Te lhutai hapu that those
Pakeha viewed the land transactions differently.

Ngapuhi Political Alliance with the British Monarchy

52.

53.

54.

Ngapubhi alliances were established with the British Monarchy beginning with Hongi Hika’s
visit to England in 1820 and his audience with King George IV. That political alliance was
continued when his son became King William IV on his father’s death in 1837.

At the time of the signing of Te Tiriti Queen Victoria was in power and Maori saw the signing
of Te Tiriti with the new British Monarch as a continuation of an alliance relationship
between rangatira in New Zealand and the head of the British Crown. '

In the evidence presented by Manuka Henare in week two he described the alliance
between Ngapuhi and the British Monarchy metaphorically as a series of conversations that
spanned a period of almost two decades. He said:

“ | describe the move by Maori toward nationhood as a ‘conversation’ that begun with
another nation, the United Kingdom. That ‘conversation’ commenced when important
Rangatira, Hongi Hika and Waikato travelled to Britain and meet with King George IV,
witnessed aspects of the industrial revolution, and visited the House of Lords.

These important Ngapuhi rangatira gathered some first-hand personal experience of the
workings of British society and the role of the British rangatira King George IV.

Hongi Hika in particular saw himself as being of “equal status” with King George.

Those experiences were told and retold to Ngapuhi Rangatira in New Zealand and the move

toward Maori nationhood gathered momentum.

Notwithstanding the passion of Hongi Hika, the ‘conversation’ continued through the 1820’s
and into the 1830’s when 31 Rangatira wrote to King George IV from Kororipo Pa in Kerikeri
in 1831.

The ‘conversation’ continued with the selection of Te Kara in 1834 and the signing of He
Whakaputanga o te rangatiratanga o Nu Tireni in 1835-1839. :

Further layers were added to the ‘conversation’ when Te Tiriti o Waitangi was signed in
1840”.°

8 Manuka Henare, BOE, page 6paragraphs 21 to27.

M
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55. The evidence of Manuka Henare was that the alliance between Ngapuhi and the Crown was
one of friendship and mutual economic benefits both ways. Counsel adds that this was also
part of Te Ihutai oral history. Maori wanted to acquire from visiting Pakeha their goods
including stee! axes and spades, pots and pans, muskets, blankets, merchandise and other
trade goods and also acquire their technologies as well as a strong ally that could come to
their aid if they were ever threatened by another foreign poWer. Pakeha wanted to acquire
from Maori access to their timber recourses, food, water and rights to carry out whaling and
sealing in their waters as well as have a destination to settle immigrants from its burgeoning
population at home.

How did Te lhutai understand Te Tiriti / The Treaty in 1840? And therefore,
what was the nature of the relationship and the mutual commitments they
were assenting to in signing Te Tiriti / The Treaty.

56. In the evidence put forwarded by the Te lhutai witnesses their briefs refer to Te Tiriti / The
| Treaty because the witnesses were referring to that single even . However, Counsel firstly re-
affirms the Te thutai position by confirming that it was “Te Tiriti” that the tupuna discussed
and signed and the meaning must be taken from the express words of that agreement and
not the English version. Helen Lyall in her evidence said:

“| Tautoko Patu Hohepa’s Koreo and interpretation of the Maori text o Te Tiriti. It is the only

version that fits, and is consistent with our hapu history”.?

57. Secondly, Te lhutai accepts what was understood must come from the scattered remains of
the records and oral history remembered, and lastly what inferences that might be drawn
~ from the history of protest. In the end we may never know with absolute certainty the
answer to the questions. '

58. In Mr Tahere’s evidence he said:

“For Te lhutai Te Tiriti / The Treaty represented a renewal of a well-established alliance, but
this time with the new British Monarch, Queen Victoria. For Te Ihutai it was supposed to
mark the beginning of an even closer relationship and partnership.

Maori tupuna viewed Te Tiriti/ The Treaty with the same wairuatanga they placed on He
Whakaputanga. It was a sacred covenant and Maori believed and expected both parties to
the treaty to honour it. For Maori Te Tiriti/The Treaty carried with it an expectation of loyalty

and duties to act reasonable and in good faith towards the other party of the compact”.™”

59. Mr Tahere later added:

°. Helen Lyall, BOE #C31, paragraph 11 at page 3.
10 pairama Tahere, Amended BOE#B2(b), paragraphs 40 and 41, page 10.
m
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“For Maori the right of governance ceded was limited. The British Crown would be
responsible for governing its own citizens and Maori chiefs would continue to govern their
own affairs through the continued exercise of tino rangatiratanga.

For Maori Te Tiriti / The Treaty was the blueprint for future developmeht of their country and
capable of dealing with issues or matters that may not have even been in the contemplation

of those who originally signed it”. 1

60. Helen Lyall for Te lhutai said:
“It has always been te lhutai hapu belief right from our rangatira that signed, Te Tiriti
created a partnership, where the Governor would undertake a governing role in respect of
British citizens and other Pakeha residents in NZ, while the rangdtira would continue to
exercise the same role in respect of their hapu as they had traditionally done for hundreds of
years. Our hapu belief is consistent with events in New Zealand prior to 1840, during which
time northern Maori rangatira made a number of significant requests to Governors, in
Australia or the relevant British Monarch between 1814 and 1835 for assistance: Firstly, in
controlling unacceptable, immoral, domaging and lascivious behaviour of British sailors while
on shore leave in New Zealand, and secondly as a means of consolidating the friendly

alliance between Maori and the British Monarchy”.”

Crown Expert Witness Responses

61. Counsel put the issue of the connection between introducing a Civil Government to Dr.
Loveridge for his comment:

Question 3 _

1. If one looks at the preamble of Te Tiriti / The Treaty it is clear that there was intention to
form a Civil Government and introduce the rule of law to counter problems that New
Zealand had been experiencing as a result of lawless behaviour of Europeans, and a huge
increase in land sales to new immigrant settlers which was quickly stripping Maori of their
best lands. | put it to you that although there was clear intention to form a Civil Government
that does not in any way necessarily mean that sovereignty had to be ceded. Would you like
to give your view on that?

Response to Question #3: There certainly was a clear intention on Britain’s part to form
a civil government in the Islands of New Zealand which would have authority over Maori as
well as over British settlers, and it was undoubtedly the British Governments view that this
could not be done without a cession of sovereignty by Maori to the Queen.

62. Dr. Loveridge’s response makes in plain that it was not considered possible to introduce Civil
Government at least from a British Crowns perspective in 1840 without cession of
sovereignty, however, Counsel suggests that what was in the minds of Maori was a shared
role in the likeness of a partnership then cession of Maori sovereignty to the British Crown
was not necessary. In the Cross examination of Professor Alan Ward by Dr. Gilling

! |bid at paragraphs 46 and 47, pagel2.
2 Helen Lyall, BOE #C31, paragraph 12 at page 3.
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63.

where they were discussing the meeting of minds which is a legal term Professor Ward said:

“1t is hard to know. We just don’t have enough data to say exactly what was agreed and
what Hobson would have assumed was agreed, except that there was going to be a
Governor and he would exercise some authority in conjunction with Rangatira, his
rangatiratanga would be respected and his land rights upheld and the pre 1840 sales
investigated, possibly not confirmed and all that I think was understood”’®

Later in cross examination by Mr Doogan and discussing evidence about tupuna Maihi from
Mr Erima Henare’s evidence the story of a seal depicting a partnership was related to
Professor Ward.

“ MD So there he is talking about a relationship with the Queen and Maori side by side and
God above.

AW. Yes, it is a very powerful symbol. :

MD And do you not disagree that that is a, or do you have a different view that that is an
accurate metaphor or understanding of the Maori understanding of the relationship
committed to under He Whakaputanga and Te Tiriti?

AW Well, there is very strong evidence of at least a Maori attitude, | am not sure whether
Maihi’s view and his symbol, how widely it was shared. But presumably it seems to echo the
sense of partnership that comes up in other actions at Waitangi itself, at the February
discussions, and the notion that there should be some kind of partnership is running through

this I think, yes”.™

64. Counsel submits that a partnership would involve a sharing of sovereignty. Te Ihutai oral
history is that their ancestors saw Te Tiriti as a partnership between Maori and the Crown.
65. Counsel put one more question to Dr. Loveridge in relation to the distinction between
Kawanatanga/ governance and rangatiratanga and put it the Dr. Loveridge the suggestion
they were equal. The question posed was: ‘
Question 4 ‘
2. In relation to the Articles of The Treaty | put it to you that Article one, two and three carry

equal weighting. In other words there is no distinction between Kawanatanga (Article One)
and Tino Rangatiratanga (Article Two), neither is subordinate to the other. In relation to
Article Three protection of Maori by the Crown is extremely significant, provides insight into
why Te Tiriti in 1840 was called The Maori Magna Carta and is a separate Article in The
Treaty because of its significant. Would you like to comment on the issues raised in relation
to question four? '

Response to Question #4: I would not agree with the proposition that the three Articles
of The Treaty should be given equal weighting. In my view, Article 1 calls for the agreement
of “The Chiefs of the confederation of the United Tribes of New Zealand and the separate and
independent Chiefs who have not become members of the confederation” to accept the
authority of the Queen, for the express purpose (as explained in the preamble) of establishing
“q settled form of Civil Government with a view to avert the evil consequences which must
result from the absence of the necessary Laws and Institutions alike to the native population
and to Her subjects”. In other words’ the main purpose of the agreement being recorded by
the document is that of introducing British Law and British Civil Government in the Islands.

10 professor Alan Ward, Week 4 Transcript, page 324 ,L13 to L1S.
2 hid at page 329, L1 to L13.
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Article 2 and 3 then place two conditions on the cession of sovereignty: Firstly, that certain
existing Maori rights are guaranteed, including property rights (subject to the pre-emption
clause); and secondly, that Maori will be treated in all respects like other British subjects.

66. Counsel’s submission for the Tribunal to consider is that their tupuna envisaged a sharing of
the power base so the two peoples, Maori and Pakeha could live together. It is inconsistent
with Te Ihutai hapu oral history that their rangatiratanga would be subsumed.

Missionary Influence

67. Counsel elects to leave this issue for other Counsel.
History of Maori Protest

68. Although the Tribunal questioned in the course of these hearings whether the northern war
was relevant to Ngapuhi or Maori understanding in relation to the thinking and
understanding of Maori at the time Te Tiriti was signed. It is Te lhutai hapu belief that it is
relevant in terms of a contextual understanding of events surrounding the signing of Te
Tiriti. Te Ihutai joined Hone Heke because they believed the British Crown had not honoured
the terms of Te Tiriti as they understood them. The cost to Te ihutai was huge. In the course
of their fleeing, Te lhutai will relate in their evidence in stage two how they were force to
smother some on their infant children so they could not cry out and give away their fleeing
parties position to the soldiers in pursuit of them. A tragic sacrifice to make.

69. Telihutai have continued passive forms of protest since 1840 to the current day calling for
the Crown to honour Te Tiriti. Counsel’s final point in this closing submission is that the
protesting has continued for over a 170 years without stop. That has to be the clearest signal
of injustice. '

Counsel Acting: Daniel Watkins
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