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PARTA

1.

1.1

1.2

1.3

1.4

IMPORTANCE OF INQUIRY

It cannot be stressed enough that this Tribunal has embarked upon
a wholly unique Inquiry that examines the very heart of our
constitutional foundation. Ngapuhi nui tonu expects that this
Tribunal will tackle these fundamental and important issues
without fear or hesitation. Further, it is expected that the full depth
of intellectual vigor which makes up this Tribunal panel will be

brought to bare on the report that you issue.

No other body, judicial or otherwise has been asked to delve into
such issues in such depth. It is the Claimants ultimate concern that
this countries foundation’s no longer (and for a long time now) hold
true to the faith of Te Tiriti. That carries with it a weight of
expectation that this can and will be changed. Engaging in Te Tiriti
was a testament to the courage and vision of our leadership in
1840. 171 years on may we hold those qualities en mass and

engage in a vision based on truth, trust and mutual understanding.

We have asked for your assistance with this endeavor and you
having accepted, now carry the weight of expectation of the largest
confederation of hapu and Iwi in the country whom have
maintained their rohe in the birthplace of the nation and whom
have continued to take seriously and adhere to the sacred compacts

of our tupuna.

This weight ought not burden as it is submitted that this case is
clear cut and easily reconcilable. Try as the Crown might to stick
doggedly to the position that the imperial office thought it had

consent to a cession of sovereignty, as a matter of fact (as clearly



2.1

2.3

2.4

2.5

detailed in evidence) they did not and so it must logically follow

that sovereignty was never ceded.

NGAPUHI NUI TONU CLAIMANTS

The first week speakers describe the whakapapa connections of the
hapu of Ngapuhi nui tonu and Dr Hohepa described the descent
from Maui, a common ancestor throughout the pacific, the arrival of
Kupe to Aotearoa, the fight between the sons of Rahiri, Kaharau and
Uenuku, and the whakatauki, “Ka mimiti te puna i Taumarere Ka
toto te puna I Hokianga, Ka mimiti te puna i Hokianga Ka toto te
puna i Taumarere”. Erima Henare explained the links of Te Tai
Tamawahine and Te Tai Tamatane the peoples and places of the

East and West regions of Ngapuhi.

The Tribunal will also recall the special and unique whakapapa
recitations given by Hirini Henare in week 1, which thoroughly and
clearly linked the contemporary Claimant community including
many of the witnesses the Tribunal heard from directly to the

signatories of He Whakaputanga me Te Tiriti.

That recitation also established the very close relationships of the
signatories to each other. When we recognize the relationships of
the signatories to each other, we begin to appreciate the realism of
whakapapa, and further, the depth of obligation today’s Claimant

community feel because of that.

This recitation has never been heard before in a forum such as this,
and has quite rightly been preserved as strictly confidential to this

Inquiry.



2.6

2.7

2.8

2.9

The pou korero evidence underpins both the Ngapuhi nui tonu
worldview and cultural imperatives that were in play both in 1840

and right here, right now.

Its worth noting for example that the Claimants in this Inquiry
carry the kaupapa of their tupuna and have put extensive effort and
resources including sweat and tears into bringing the best case

forward possible in the circumstances.

Needless to say most of those participating in the hearings, have
jobs and family commitments. They give generously and freely of
their time because of the importance of the kaupapa to them and

their tamariki, mokopuna.

Counsel submits it is appropriate to set out for the record a
snapshot of the effort put into these initial hearings, which are also
a reflection of the commitment to the kaupapa. The following hui
have been held in preparation for the Initial Hearing. It is right also
to note that in between each of the collective hui and wananga the

specific hapu also held extensive hui amongst themselves in

preparation:
Te Kotahitanga o Nga Hapu Ngapuhi Hui
Hui | Venue Date
#
1 Mid North Motor Inn 28 October 2009
2 Kotahitanga Marae 18 November 2009
3 Parawhenua Marae 16 December 2009
4 Whakapara Marae 20 January 2010
5 Oromahoe Marae 24 February 2010
6 Mangamuka Marae 17 March 2010
7 Te Tii Marae 28 April 2010
8 Terenga Paraoa Marae 26 May 2010




9 Parawhenua Marae 30 June 2010

10 | Kotahitanga Marae 21 July 2010

11 | Pakanae Marae 25 August 2010

12 | Ngunguru Marae 22 September 2010

13 | Rahiri Marae 27 October 2010

14 | Parawhenua Marae 24 November 2010

15 | Pakanae Marae 15 December 2010
Further scheduled hui:

16 | Mahuhukiterangi Marae 26 January 2011

17 | TBC 16 February 2011

In 2009 the Wananga Komiti held 7 wananga

Otiria Marae 1 August 2009
Waihapa Marae 8 August 2009
Whakapara Marae 5 September 2009

Tatai Hono Marae

12 September 2009

Tauwhara Marae

19 September 2009

Te Rarawa Marae

31 October 2009

N OV U A W N e

Mangamuka Marae

5 December 2009

The following wananga and Claimant hui were organised by

the Initial Hearings Organising Komiti:

1 Wananga mo he Whakaputanga | 11 December 2009
Te Ngaere Marae

2 Pou Korero Hui Otatara Marae | 10 February 2010

3 Pou Korero Wananga Motatau | 9 & 10 March 2010
Marae

4 Te Mahurehure Marae 22 April 2010
Auckland

5 Pou Korero Wananga Whitiora | 16 & 17 April 2010
Marae

6 Kaikorero Hui Akerama Marae | 2 June 2010




7 Kaikorero Hui Otiria Marae 9 June 2010

8 Kaikorero Hui Whitiora Marae | 30 July 2010

9 Kaikorero Hui Waikare Marae | 24 September 2010

1.,

10 | Wananga at Otatara Marae 12 & 13 November
2010

11 | Te Mahudrehure Marae Auckland 20 December

e 2010

12 | Whaiora Marae Auckland 21 December

2010
Furthér scheduled hui:
1 Wananga Motatau Marae 10 & 11 February 2011
2 Claimant Hui March 2011
A

2.10 Further to the above numerous Claimant collective, Hapu and
individual claim hui have been held throughout Te Paparahi o Te

Raki.

3. RELEVANCE OF CONTEXTUAL EVIDENCE

3.1 The Tribunal has acknowledged the integrity and dignity of the
very special week one evidence in this Inquiry.! However, Counsel
wishes to address one comment of the Presiding officer made
during the chambers conference in that week. Your Honour
appreciated that some context was needed but that the tribal

landscape evidence needed to be measured. This raised alarm bells

I Memorandum Directions Wai 1040 # 2.5.38, paragraph 1.
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3.2

3.3

amongst counsel that there seemed to be a misunderstanding as to
the relevance of such evidence to the issues. Whilst this can
probably be explained by the absence of opening submissions that
would normally place the evidence being heard in its context, it
must be addressed here to clarify the approach taken by the
Claimants in setting out rather extensively in many cases their

tribal histories and landscapes.

It is submitted that to understand the meaning and effect of He
Whakaputanga and Te Tiriti it is necessary to understand the
people involved in the transactions. To understand the people
involved it is necessary to understand their place and their history.
On this very Maori view of relevance to the issues, it was nigh on
impossible for the Claimants to divorce their evidence which was
directly on point to the seven issues from the fundamental korero
of who they are. Dr Henare and Dr Hohepa make these points (set

out below) in respect of the whakapapa of Maori history.

Whilst it is probably not necessary to state that as a Commission of
Inquiry the Tribunal has a wide ability to hear any evidence it
considers relevant. Counsel would draw the Tribunal’s attention to
the basis of the deliberations in the Muriwhenua Report (when

assessing pre-Treaty transactions):

“We thought it necessary to ask: what were the thoughts of
Maori and Pakeha at this time? What mores and myths
shaped their points of view? What did they expect in light of
their own norms? Had either side altered its traditional

position?”2

2Wai 45, Waitangi Tribunal, Muriwhenua Report, p76

9



3.4 It is important to remember when dealing with the Maori context

that:3

“Locked in with the value of spoken words are the concepts
mua and muri. Precepts, guidance, examples, traditional
stories from the past and actions from the past are linked to
the everyday world because the past is mua-in front, and the
future is muri-behind...Given these concepts, the unbroken
linkage for Maori of whakapapa or genealogical connections
also connecting to the relevant actions and events, or

wananga of past times, which are also unbroken linkages.

And

These are all seen as a wananga uniting consecutive peoples

and events. Wananga is also important in these hearings.”™

3.5 Aspointed out in the evidence of Moana Jackson, this Tribunal must

necessarily bear in mind two different contexts:

“That both He Whakaputanga and Te Tiriti were discussed,
understood and signed by Rangatira operating within a
context that is hapu and iwi specific in terms of law, politics
and history. They are texts in the context of Iwi and Hapu

reality.

That both He Whakaputanga and the Treaty were discussed
and understood by the British Crown operating within a

context that was specifically shaped and determined by the

3 This is consistent with the approach recommended by Dr Manuka Henare when
referring to the flawed approach of western historical methods as set out below at
paragraph 7.75

4 Brief of evidence of Dr Patu Hohepa, Wai 1040, #D4, pp. 21-22

10



3.6

us

ideologies and presumptions of dispossession. They are texts

in the context of colonization.”

This Tribunal has the benefit of both the written accounts and the
oral histories before it and is thus in the unique position of having

an ability to consider and assess both sides of the story.

EVIDENCE

Claimant Evidence

4.1 The Claimants have presented extensive and detailed expert evidence

including:

4.1.1

4.1.2

4.1.3

Evidence as to Te Ao Maori, the Ngapuhi nui tonu world view and

whakapapa;

Pou korero evidence and hapu Claimant evidence on the meaning
and effect of He Whakaputanga me Te Tiriti, including evidence
from direct descendants of the Rangatira named in the
documents. Much of this evidence reinforced and detailed korero
given in the first week, including evidence of Ngapuhi nui tonu

kawa, tikanga and ritenga; and

The unique expert evidence of Dr Patu Hohepa® and Dr Manuka
Henare,” experts within both Te Ao Maori and Western academic
disciplines in the areas of linguistics, history and anthropology;

and

4.1.4 Evidence as to the recognition of indigenous laws and the origin,

understanding and application of Maori law in the pre-1840

5 Brief of Evidence of Moana Jackson, Wai 1040, #D2, p3

6 Brief of Evidence of Dr Hohepa, Wai 1040, # D4, pp. 4-6

7 Week Two Transcript Wai 1040 # 4.1.2, p71, see Dr Manuka Henare’s description of his
expertise as a oral historian

11



period by Moana Jackson. He also provides insight into the British

culture of colonization and dispossession;8

4.1.5 The evidence of experienced Treaty of Waitangi and Te Tiriti o
Waitangi historians, Dr Phillipson,® Dr 0’Malley,10 Mr. Ralph

Johnson!! and Dr Kawharu.12

Tribunal Evidence

4.2 The Tribunal has also had the benefit of the Tribunal commissioned

witnesses being:

4.2.1 The expert linguistic and anthropological evidence of

Distinguished Professor Dame Anne Salmond.13

4.2.2 Mr. Samuel Carpenter on Busby and Williams’ involvement in He
Whakaputanga.l4 It is submitted that Mr. Carpenter is not an
expert in the areas of history, anthropology, linguistics or law and

his evidence should carry minimal weight.

Crown Evidence

4.3 The Crown acknowledges that context is vital to an understanding

of the words that were used in He Whakaputanga and Te Tiriti.15

8 Brief of Evidence of Moana Jackson Wai 1040 # D2

9 Dr Phillipson, “Bay of Islands Maori and the Crown, 1793-1853” Wai 1040, #A1

10 Dr O’Malley and Hutton, “The Nature and Extent of Contact and Adaptation in
Northland c. 1769 - 1840”, Wai 1040, # A11

11 Johnson, “The Northern War 1844-1846”, Wai 1040 # A5

12 Kawharu, “Te Tiriti and its Northern Context” Wai 1040, #A20

13 Brief of Evidence of Distinguished Dame Professor Anne Salmond, Wai 1040, #A22

14 Carpenter, “Te Wiremu, Te Puhipi, He Whakaputanga me Te Tiriti, Henry Williams,
James Busby, A Declaration and the Treaty” Wai 1040, #A17

15 See the Week One Transcript Wai 1040, # 4.1.1 and the exchange between Crown
counsel and Mr Erima Henare at pp296-297

12



4.4 The Crown evidence is based almost entirely on the documentary
record and without reference to either Maori sources or the Maori

worldview.

4.5 Assessing history from documentary sources or second hand in
respect of what Maori may have said or meant contains the danger

of, “ ... the pervasiveness of a one-sided story.”16

4.6 The Crown witnesses all acknowledged freely the limitations of
their evidence. All have agreed:1”
a. That they do not hold any expertise in te reo Maori; and
b. That oral sources are important but have not been
examined by them; and that
c. Maori expertise on Maori understandings is not an area

addressed by them in their evidence.

4.7 Accordingly it is submitted that the evidence of the four Crown

witnesses is limited in the following respects:
a. The Crown has not called any expert linguistic evidence;
b. Much of the Claimant evidence was not addressed or
examined by the Crown in cross examination or written

questioning;

c. There has been insufficient time in the Inquiry to properly

(viva voce) question Crown witnesses;

d. The evidence of Dr Parkinson should be treated with extra

caution. Despite Crown Counsel’s attempts to qualify this

16 Wai 45, Muriwhenua Report, p76

17 See for example, the cross examination of Dr Ward by Counsel, Dr Gilling, Week Four
Transcript, Wai 1040 #, 4.1.4, p304-307 and the cross examination of Dr Loveridge by
Counsel, Dr Gilling and the cross examination of Dr McHugh by Counsel, Mr Doogan
p532, and the reference to the evidence of Dr Parkinson, noted below at paragraph 4.7.

13



witness in a lengthy examination in chief the facts remain

and Dr Parkinson agreed that:

ii.

1ii.

v.

He is a professional research librarian in the

Alexander Turnbull Library;18

He is not fluent in Te Reo Maori;1°

He does not have any qualifications in linguistics, or

history or anthropology;2°

He was commissioned in August 2010 and did not
consult any Maori Language experts in drafting the

same;?2!

He has some problems with numeracy and implied
during questioning that he has short-term memory

loss.22

e. In addition and on the basis of the above admissions it is

submitted that Dr Parkinson does not have the appropriate

qualifications to critique the evidence of Distinguished Dame

Professor Anne Salmond, Dr Phillipson, the late Sir Hugh

Kawharu or Dr Hohepa.23

f. Counsel draws the Tribunal’s attention to the fact that Dame

Professor Salmond, Dr Phillipson and Dr Hohepa were not

18 Week Four Transcript, Wai 1040, #4.1.4 p 612

19 Week Four Transcript, Wai 1040, #4.1.4 p 613

20 Week Four Transcript, Wai 1040 #, 4.1.4, pp644, 645

21 Week Four Transcript, Wai 1040 #, 4.1.4, p620

22 Week Four Transcript, Wai 1040 # 4.1.4, p619

23 Week Four Transcript, Wai 1040 # 4.1.4, pp 645, 648-652

14



given the opportunity to comment or respond to Dr

Parkinson’s critiques of their expert evidence.24

Crown’s opening Submission

4.8 The inconsistencies in the presentation of the Crown’s position as
representing the public interest in this Inquiry compared to the
Whanganui Inquiry (as outlined in the Crown’s opening
submissions) have been addressed in the Closing Submissions for
the Initial Hearing Block on Behalf of Wai 249 and Wai 2124 filed

by Dr Gilling and Ms Porter. Those submissions are supported.

49 It has been a constant concern to both Claimants and Counsel
throughout these hearings that the Crown has not engaged with the
evidence presented by the Claimants and witnesses on their behalf.
It is submitted this approach is not ‘being polite or courteous’ and
undermines the Crown’s ability to fully understand the Claimants.

Ngapuhi Nui Tonu want the Crown to actively seek the truth.

5. SUMMARY OF KEY ARGUMENTS

5.1 It is submitted that the issues in this Inquiry are fundamentally about
the sovereignty of Hapu in 1840 and whether their Rangatira,
following the signing of Te Tiriti, retained their sovereign power and
authority or whether they transferred it willingly, to Queen Victoria

and the British Crown.

5.2 Te Tiriti was the culmination of a series of acts on the part of the

Rangatira including visits to England, the 1831 letter to King William,

24 Response of Dr Phil Parkinson to the Evidence of Dr Patu Hohepa, Wai 1040 #, D1(d)
and Brief of Evidence of Dr Phil Parkinson, Wai 1040 #, D1, and Summary of Brief of
Evidence of Dr Phil Parkinson Wai 1040 #, D1(a)

15



the adoption of Te Kara, the formal recognition of He Whakaminenga
and declaration of He Whakaputanga and then Te Tiriti.
5.3 In summary the Key Arguments are:2°

He Whakaputanga and Te Kara

5.3.1 Te Kara was to assist rangatira with engaging in the new economy
and the recognition of it was a commitment by the Crown to

recognise and protect Maori enterprise.

5.3.2 Tikanga laid the foundation for He Whakaputanga and Te Tiriti.
Te Tiriti must be read in light of He Whakaputanga in matters of

interpretation.

5.3.3 He Whakaputanga was an open and international expression of

the pre-existing sovereignty of Maori.

5.3.4 He Whakaputanga was at no point annulled or invalidated and as

a valid constitutional instrument remains in place today.
Te Tiriti
5.3.5 The parties were:
5.3.5.1 The Rangatira or Chiefs whom exercised “since time
immemorial” tino rangatiratanga over their respective hapu

and territories.

5.3.5.2  The Kings and Queens of England.26

25 These key arguments are based on the draft theory of the case drafted by Counsel, Mr
Kahukiwa

26 See Brief of Evidence of Dr Patu Hohepa, Wai 1040, # D4, p28, para 69 “One of the
salient issues that has been repeated throughout the hearings concerns the view of Maori
chiefs of the 1820’s, 1830’s to 1840 that the Kings and Queen of England were on the same
level as the native chiefs of New Zealand. The use of “Rangatira” for King William and the
same for those who signed clearly identifies that this is how they visualised their

16



5.3.6 The Rangatira intended:

5.3.6.1  That the British Crown would take responsibility for their own

subjects, where the Rangatira thought this was necessary.

5.3.6.2  To retain their sovereign power and authority. As a matter of
tikanga, they did not have the capacity, nor was it politically
possible or culturally comprehensible to abrogate (or cede)

their mana to the Queen.
5.3.6.3  The British Crown had a will to dispossess and acted on that
will in 1840 in order to validate/justify settler requirements;

The Transaction
5.3.7 Te Tiriti was a personal attestation by Rangatira on behalf of
hapu/iwi to an international agreement with the Queen of

England and her Kawana with pledges to abide their

promises/covenants as is expected in any Treaty.

5.3.8 The Maori language Tiriti was the only version discussed and

signed by the Rangatira and:

5.3.8.1 [s the official agreement;

5.3.8.2  Prevails where there is ambiguity or conflict in interpretation

with the English draft;

relationship - “Rangatira” communicating with “Rangatira”. The use of the modifier
“atawhai” does not elevate King William above those who signed the letter. “Ko koe te
rangataira o tarawahi” - you are the important chief across the waters - clearly refers
only to his status in the area beyond the New Zealand foreshore and not within Aotearoa-
New Zealand.”

17



5.3.9 Did not cede sovereignty to Queen Victoria.

The Meaning and Effect

5.3.10 It established a special relationship with the Queen of England on

a shared power basis, characterised by the following:

5.3.10.1

5.3.10.2

5.3.10.3

5.3.10.4

5.3.10.5

5.3.10.6

5.3.10.7

The tino rangatiratanga of the Chiefs continued, neither
subordinate to nor above the Queen but on an equal footing

and dual power basis;

Te Tiriti conferred on the British Crown the right to exercise
kawanatanga over their own subjects and in conjunction with

Rangatira in respect of Maori pakeha interactions; and

Kawanatanga was qualified by te tino rangatiratanga.

The northern wars were a defence of this position and
provides important evidence on the Maori understandings of

Te Tiriti and He Whakaputanga.

Te Tiriti did not establish an agreement for the displacement
of Maori or their assimilation by the Queen and her subjects,
however, the Queen issued proclamations of sovereignty in

reliance on the Treaty as a cession of sovereignty.
The Crown through its agencies and subordinates has
consistently failed to honour Te Tiriti and has consistently

breached Te Tiriti guarantees to Maori.

Similalry the Crown has consistently failed to recognise and

honour Te Kara and He Whakaputanga.

18



6. TE AO MAORI
Statement of Issues: 1. How did Maori understand He Whakaputanga | The

Declaration? And, therefore, what was the nature of the
relationship and the mutual commitments they were
assenting to in signing He Whakaputanga | The
Declaration?

5. How did Maori understand Te Tiriti | The Treaty?
And, therefore, what was the nature of the relationship
and the mutual commitments they were assenting to in

signing Te Tiriti | The Treaty?

6.1 Itis not intended nor would it be possible for these submissions to
recount the depth and breadth of the evidence on Te Ao Maori or
the Maori worldview. Rather the features and passages of evidence
below assist to illuminate the Maori worldview operating in the
minds of the Rangatira when they entered into He Whakaputanga

me Te Tiriti with specific reference to the Issues in this Inquiry.

A Culture of Relationships

6.2 Kaumatua, Pereme Porter explains:27

“Fundamental to understanding is to know that Maori
culture is a culture of relationships. Our existence is based on
our relationships with everything and everyone in Te Ao
Marama (the world of light) as creatures that whakapapa to

the source of that creation, the creator of the cosmos, lo.”

From the Beginning

6.3 There is no simpler way to capture the Maori belief in the creation
of the natural world, the world of light and of humankind than by
setting out the recitation linking by whakapapa, humankind to the

beginning of Creation.

27 Brief of Evidence of Pereme Porter, Wai 1040 #, B14, p3
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KA TUKUA ATU NEI ENEI KUPU KI TE KAHUI AO KI
TE KAHUI PO.

MA TE KAHUI PO E WHAKAEHU ATU KI TE TOI O
NGA RANGI

KIA 10 TE WANANGA. MANA HOKI E WHAKATIKA
MAL

EHIA KE NGA WANANGA WHAKAMARAMA I ROTO 1
O NGAPUHI ENGARI KO TE IHO O ENEI WANANGA
KATOA HE ORITE KATOA

KOIA TENEI TETAHI: HE RAPOPOPOTANGA

TIMATA MAI I:

TE KOREKORE- He au anake kei konei e kukume
ana kia ratou ano

10 MATUA TE KORE- Te atua tuatahi i puta mai i te
Korekore

10 TE KAKANO-Te purapura i tupu ake ai nga mea
katoa o te Ao

I0 TE MANA- Te kaha o Io Matua Te Kore o
Tuawhakarere

I0 TE MAURI- Te mea ora i roto i nga mea katoa o
Te Ao

10 TE TAPU- Te wairua horomata horekau nei he
kino kei roto

10 TAKETAKE-Te takenga mai o nga mea katoa

10 TE WAIORA- Te wai e ora ai te Ao

10 TE WAIRUA- Te hau o Io i tukua ki te ngakau o te
Ao

10 MATANGARO- Nga mea e kore e kitea e kore e
mohiotia e te tangta

10 TE WANANGA- Te puna o nga matauranga katoa
TE PO- E pouri ana te Ao

TE PO NUI- Pouri nui ana te Ao

TE PO ROA- Pouri roa ana te Ao

TE PO TIWHATIWHA- Pouri tiwhatiwha ana te Ao
TE PO WHAWHA- Pouri whawha ana te Ao

TE PO URIURI- Pouri uriuri ana te Ao

TE PO KEREKERE- Pouri kerekere ana Ao

TE POTANGOTANGO- Pouri tangotango ana te Ao
TE POAWATEA- Kua hi ahia te Po ki te rapu i te
maramatanga

KO TE PUTAKE- Ko te timatanga o te tupu o te Ao
KO TE TAMORE- Te tupu o te aka o te Ao

TE WEU- Kua tupu haere te aka o te Ao

TE AKA- Kua puawai te aka o te Ao

TE REA- Kua tini atu nga aka whakatupu i te Ao
TE WAONUI- Ko te

waonui i tukua ki te Ao

THESE RECITALS ARE CONVEYED TO AND BEFORE
THE PRESENCE OF THE SPIRITUAL ELEMENTS OF
THE DAY AND OF THE NIGHT.

20

THESE SPIRITUAL ELEMENTS ACCORDINGLY
CONVEY THEM TO THE UPPERMOST HEAVEN
TO 10 OF ALL KNOWLEDGE. HE WHO SHALL
CORRECT. THERE ARE SEVERAL LEARNED
STRANDS OF KNOWLEGE WITHIN NGAPUHI BUT
THE ETHOS OF THEM ALL IS THE SAME.

THIS IS ONE OF THEM: A SUMMARY.

BEGINNING AT:

THE NOTHINGNESS- Only natural forces exist here
that continually pull and push against each other
10 WHO HAS NO PARENTS- The first god who came
out of Te Korekore

10 THE SEED- The seed from which all things in the
World grow

10 THE SUPREME POWER- The supreme power of lo
Matua Te Kore from beyond

10 THE LIFE- The living element in all things
created to the world

10 WHO IS PURE OF SPIRIT- The pure spirit that is
free of evil

10 THE GROWTH STEM- From which all things stem
10 THE WATERS OF LIFE- Water that sustains the
world

10 THE SPIRIT- The spirit of lo that is given to the
heart of the world

10 THAT CANNOT BE SEEN- Knowledge that cannot
be seen or known by mankind

10 OF ALL KNOWLEDGE- The spring and source of
all knowledge

THE NIGHT- The world is in darkness

THE GREAT NIGHT- The World is in great darkness
THE LONG NIGHT- The World is embraced by the
long nights

THE DARK NIGHTS- The World is embraced by the
dark nights

THE SEARCHING NIGHTS- The World is searching
through the darkness

THE DARK NIGHTS- The World is embraced by the
darker nights

THE DARKER NIGHTS- The World is in even darker
nights

THE DARKEST NIGHTS- The World is in the darkest
nights

THE NIGHT OF LIGHT- The darkness wishes to find
light



TE TAIARO- Kua timata te hanga ia Papauanuku
me nga wai

TE KUNE- Kua tupu haere

i roto i te kopu o te Ao

TE WHE- Kua nui haere te whakatupu

TE HIHIRI- Kua timata nga kaha ki roto ki te Ao
TE HINENGARO- Kua timata te whakaaro
hinengaro ki te Ao

TE MAHARA- Kua puawai te mahara ki te Ao

TE WHAKAARO- Kua puawai te whakaaro ki te Ao
TE AHUA- Kua tango ahua nga mea o te Ao

TE WHIWHIA- Kua herea nga mea katoa ki te Ao
TE RAWEA- Kua pupurihia nga mea katoa ki te Ao
TE WAWAI- Kua timata te hanga ia Ranginui

TE TAITUA- Kua oti nga Rangi tuhaha me nga rangi
oraro

HAMUIMUI- Kua tutuki te takoto o nga moana
UEPAPATANGAROA- Kua oti Papatuanuku

TE MANA AU PU- Ko te kaha o roto e pei ana ki
waho

TE MANA AU KE- Ko te kaha o waho e pei ana ki
roto
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THE BEGINNING OF GROWTH- The World begins to
grow

THE FIRST TAPROOT- The vine of the World begins
to grow

THE GROWING VINE- The vine of the World
continues to grow

THE VINE- The vine of the world blossoms

THE INCREASED VINES- The vines of growth begin
to multiply

THE GREAT FOREST VINES- The growth vines that
is let to the world

THE BOSOM- Growing within the bosom of the
world

THE MATURE GROWTH- The growth is maturing
THE ENERGY- The energy forces begin in the world
THE PSYCHOLOGY- The thought processes begin in
the world

THE MEMORY- Memory processes mature in the
world

THE THINKING- Thought processes mature in the
world

THE IMAGE- Things take shape and images in the
world

THE BINDING- Things are bound into the world
THE HOLDING- Things are held into the world
THE FIRST CREATION PERIOD- Creation of
Ranginui begins

THE SECOND CREATION PERIOD- The heavens
above and below are created

THE THIRD CREATION PERIOD- The creation of
Papatuanuku and the waters begin

THE FOURT CREATION PERIOD- The seas have been
laid upon Papatuanuku

THE FIFTH CREATION PERIOD- Papatuanuku is
completed

THE INWARD POWER- The power within pushing
outwards

THE OUTWARD POWER- The outer power pushing
inward



RANGINUI
Ko te tikanga o te ingoa o Ranginui kei roto I a ia te
kaha hei pupuri I te Ao.

PAPATUANUKU

Ko Papatuanuku te whaea o nga mea katoa ko ia
hoki te purapura o te ira wahine me ona ahua maha
penei I te aroha me te manaaki.

RANGINUI KA MOE IA PAPATUANUKU.
URUTENGANGANA, TANGAROA, TANE,
TUMATAUENGA, RONGOMATANE, TAWHIRIMATEA,
HAUMIETIKETIKE, WHIRO, RUAUMOKO.

TE MANGOROA, MATAARIKI, TAKI O AUTAH]I,
ATUTAHI,

PUANGA, TAUTORU, WHAKAAHU, NGATAK],
REHUA, TE KORU,

POUTUTERANGI, WHANUL
NGA RAKAU, NGA MANU, NGA TOKA, NGA OTAOTA,

NGA PEEPEKE, NGA PUREREHUA, NGA NGARO,
NGA TATARAKIH],

NGA WERIWERI, NGA PUNGAWEREWERE,

HINEAHUONE TE WAHINE TE TANGATA TUATAH],
HINETITAMA,

HINENUITEPO, HINEMOANA, HINE PUKOHURANG]I,

HINE TE IWAIWA, NGA KETE O TE
MATAURANGA.?8

Z8Affidvit of Rima Edwards Wai 1040 #, A25 pp 9-
16
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The meaning of the name Ranginui is that within
him are the forces that hold the World together

Papatuanuku is the mother of all things and she is
the seed of the female element and its many
characteristics such as love and kindness

Ranginui is married to Papatuanuku.

The Milky Way, the Pleiades, the Southern Cross,
Canopus,

Rigel, Orion’s Belt, Whakaahu, the Pointers, Antares,
Te Koru,

Altair, Vega.
The trees, the birds, the rocks, the grasses

The insects, the butterflies, the flies, the cicadas,

The centipedes, the spiders,

Woman created from the earth the first human
being. Hinetitama,

The lady who cares for the spirits of the dead, the
lady of the seaq, the lady of the mist,

The lady of the Rainbow, the baskets of Knowledg



6.4 In metaphysical terms, Dr Henare sees Maori reality as being non-
materialistic and dynamic in its view of tradition and change. Te Ao
Hurihuri, is driven by the quest for enlightenment and new

knowledge, Te Ao Marama.??

6.5 The traditional responsibility for explaining the Maori reality lay with
the tohunga, who performed this task using symbolism and metaphor
with skilled oratory.30 Illustrations of this are contained within Maori

whaikorero and even today used on a daily basis on all occasions.31

6.6 Ones depth in Te Reo Maori enables one to access the metaphorical
meanings in the descriptions of Te Ao Maori. Artistotle remarked

upon the genius of metaphor saying:32

“The greatest thing by far is to have command of metaphor.
This alone cannot be imparted to another; it is the mark of
genius: for to make good metaphor implies an eye for

resemblances (cited in Ricoeur (1977); vii, 336 Note 24).”

6.7 Those without the depth will be able to understand the gist but will

not realize the entirety of meanings contained within Te Ao Maori.

6.8 Another important tool used to aid a description of Te Ao Maori is,
Whakairo which “ ... illustrates our vast understanding of the universe

and indeed our entire world view.33

29 Dr Henare, Week 2 Transcript, Wai 1040 #, 4.1.2, pp 77-78

30 Dr Henare, “The changing images of nineteenth century Maori society - From Tribes to

Nation”, Wai 1040 # A16, p75

31 See for example, Dr Henare, “The changing images of nineteenth century Maori society

- From Tribes to Nation”, Wai 1040 #, A16, pp, 26 and 75

32 Quoted in Henare, “The changing images of nineteenth century Maori society - From
Tribes to Nation”, Wai 1040 # A16, p75

33 Amended Brief of Evidence of Te Warihi Hetaraka #C19(a), paragraph 21
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6.9 In the tradition of whakairo, Dr Henare uses a spiral of Maori ethics,
He Korunga o nga Tikanga, to describe the Maori reality.3* The

” o ” "

spiritual concepts of “mana”, “ tapu”, “hau”, “wairua” and “mauri’

)

underpin the tikanga of values and ethics which are described thus:35

“Tikanga te ao marama (ethic of wholeness, evolving,

cosmos)
Tikanga te ao hurihuri (ethic of change and tradition)

Tikanga tapu (ethic of existence, being with potentiality,

power, the sacred)

Tikanga mauri (ethic of life essences, vitalism, reverence for
life)

Tikanga mana (ethic of power, authority and common good,

actualisation of tapu)

Tikanga hau (ethic of the spiritual power of obligatory

reciprocity in relationships with nature, life force, breathe of
life)

Tikanga wairua - wairuatanga (ethic of spirit and
spirituality)

Tikanga tika - tikanga (ethic of the distinctive nature of
things, of the right way, of the quest for justice)

Tikanga whanau, whanaunatanga (ethic of belonging,

reverence for the human person)

Tikanga tiaki - tiakitanga (ethic of guardianship of creation,

land, seas, forests, environment)

34 Manuka Arnold Henare, “The changing images of nineteenth century Maori society -
From Tribes to Nation”, Wai 1040 #, A16, p85

35 Manuka Arnold Henare, “The changing images of nineteenth century Maori society —
From Tribes to Nation”, Wai 1040 # A16, p88-91 and see Dr Henare’s power point
presentation, Wai 1040 #, B3(a) slide 20
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Tikanga hohou rongo (ethic of peace and reconciliation,

restoration)

Tikanga kotahitanga (solidarity with people and the natural

world and common good)

Tikanga manaaki, (love and honour, solidarity, reciprocity)”

Matauranga Maori

6.10

6.11

6.12

The search for new knowledge or matauranga in order that
humanity can do what is tika, or right is a discernable thread within
Te Ao Maori. For Ngapuhi nui tonu the receipt of matauranga
begins with the ascent of Tane nui a rangi to Matangireia, the

heavens.

Nga kete matauranga, or the three baskets of knowledge are

described as:3¢

a. “Te kete uruuru matua - te kete tuauri = te ao hinengaro. This is
philosophy theology - the mental concept of Maori;

b. Te kete uruuru tau - te kete aronui = te ao kikokiko. This is
technology - the physical concept of Maori;

c. Te kete ururangi - te kete tuatea = te ao wairua (see kete
wairua). This is literature, psychology, tradition, - the spiritual

concept of Maori”.

The evidence of Tohunga Whakairo, Te Warihi Hetaraka explains
that matauranga Maori was first received and managed by Tane,
and revealed to the Tohunga who held it for the benefit and

advancement of humanity.3”

36 Affidavit of Nuki Aldridge, Wai 1040 #, B10, p18
37 Amended Brief of Evidence of Te Warihi Hetaraka Wai 1040 #, C19(a), paragraphs 37
and 32
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6.13

7.1

7.2

Mana

7.3

Maori society based all decision making on these kete matauranga
and it is from Te Kete Uruuru Matua that the creation and
application of laws and the structures of Maori society are

derived.38

MAORI LAW

The jurisprudence, institutions and practices of law developed by
hapu and iwi, have been described as the “first law”.3° The law
recognised the fundamental connectedness of whakapapa, and
included precedent and custom, it was designed to recognise the
relationships between people and every part of the universe, both

the physical and spiritual.40

The manifold meanings of “mana”, “tapu”, “mauri” and “wairua”
have been given in evidence and the following references are
provided to assist and elucidate the Tribunal’s understanding of the
application of these terms relevant to the Issues in this Inquiry. In
particular, an understanding of the sources and philosophy

underpinning Maori law and society.

Mana is described as power and an example of the mana with
which a Maori child is born is set out in the evidence of Pereme

Porter:#4!

38 Affidavit of Nuki Aldridge, Wai 1040 #, B10, p19
39 Quoted in the Brief of Evidence of Moana Jackson, Wai 1040 #, B2, p7

40 Tbid
41 Brie

f of Evidence of Pereme Porter, Wai 1040 #, B14, p2
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“A Maori infant in a mother’s womb, te uma atua (the divine
womb, also known as ahu rewa the sanctuary of harmony), is
imbued with manifold mana (authority drawn from various

sources):

i. mana tangata (human authority),

ii. mana toto (authority from blood kin),
iii. mana tatai (authority from genealogy),
iv. mana tiipuna (ancestral sovereignty),
v. mana whenua (ecosystem),

vi. mana atua (divinity).

Mana tiipuna (ancestral sovereignty) is planted in each
person, and during the course of their life a Maori individual
will put a face to what has been grown from that seed of
sovereignty — captured in the phrase “whakaarotanga o nga
whakaatoranga®, to put a face to what has been grown.
Whenever a person does a mihi (greeting), a waiata (song),
and by virtue of their responses to the situations - they are

putting a face to mana tiipuna and what has been grown.”

7.4 Moana Jackson sees the concept and sites of power as a cultural

construct. He describes mana as a concept of power:42

“The generic name given to the concept was mana, although
it was specifically rendered in some Iwi and Hapi, as we
heard yesterday in the discussions with Erima Henare, as

mana motuhake, mana taketake or mana to rangapu. After

42 Moana Jackson, Week 4 Transcript, Wai 1040 #, 4.1.4, p153
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1840 it was sometimes also called Tino Rangatiratanga. It
implied an independence that Dame Mira Szazy once defined
and I quote “the self determination implicit in 'the very
essence of being, of law, of the eternal right to be, to live, to

exist, to occupy the land".

7.5 Accordingly, mana as a concept of political and constitutional
power could only be exercised in accordance with mana whenua,
mana moana, and mana atua.*®* Each Hapu or Iwi held within its
own polity, mana as the absolute authority including the following

powers:44

“Power to define- that is the power to define the rights

interests and place of individuals and the collectives;

Power to protect - that is the power to protect, manaaki, and

be the kaitiaki for everyone and everything within the polity;

Power to decide- that is the power to make decisions about

everything affecting the wellbeing of the people;and

Power to develop- that is the power to change in ways that
are consistent with tikanga and conducive to the

advancement of the people.”

7.6 The interrelationship of tikanga as law and mana as a concept of
power sees each regulate acceptable political behavior and

maintained the balance of power:#>

“Law set the paramaters of acceptable political behaviour

because the exercise of mana was only legitimate if it was

43 Brief of Evidence of Moana Jackson, Wai 1040, # D2, p10
44 Brief of Evidence of Moana Jackson, Wai 1040, # D2, p11
45 Brief of Evidence of Moana Jackson, Wai 1040, # D2, p13
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tika and pursued according to the law. The law in turn
gained its efficacy from the power and certainty of mana,
whether it was the mana of a rangatira ensuring compliance
through consensus decision making or the mana atua
ensuring compliance through the seemingly inexplicable

precedents and power of tapu.”

7.7 To insult the mana of a Rangatira could mean the ultimate
punishment, death. No one was immune from this result. To

transgress tapu was equally severely punished.

7.8 Moana Jackson has stated that:*¢

“... to even contemplate giving away mana would have been
legally impossible, politically untenable and culturally

incomprehensible.”

Tapu

7.9 Tapu is something that governs the actions of Maori today, it is to a
limited degree, recognised as worthy of protection within our laws

today.#” Tapu may be described as:

“ ... the rules our people used to look after the taonga of
knowledge. Rules were intended to apply to all of humanity.
Laws applied to both spiritual elements and daily life. Tapu

is an energy force free of evil.”8

And

46 Brief of Evidence of Moana Jackson, Wai 1040, # D2, p13
47 See for example the protection accorded to tuturu toanga in the Protected Objects
Act 1975, Part 2 of the Historic Places Act 1993, and sections 6(e), 7(a) and 8 of the

Resource Management Act 1991
48 Amended Brief or Evidence of Te Warihi Hetaraka, Wai 1040 #, C19(a) paragraph 40
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“Tapu is a cosmic power imbued in all things at the time of
creation. Philosophically and metaphysically, tapu is linked
to the notion of mana and is “being with potentiality for
power” (Shirres 1979:v, 117, 120; 1986:160, 166). In the Sky
Father and Earth Mother account, each of the children were
conceived with the tapu of the parents, and they in turn are
the sources of the tapu of all the domains and things of
creation ascribed to them. Ultimately, all tapu emanates
from lo, the source of creation. In its primary meaning, tapu
expresses the understanding that once a thing is, it has
within itself a real potency that is manifested in mana. Each
being, material, or non-material, from its first moment of
existence has this potentiality and its own power and
authority. Coupled with the potential for power is the idea of
awe and sacredness, which commands respect and
separateness. It is in this sense that tapu can mean
restrictions and prohibitions (Shirres 1979:117; 1997:79).
Persons, places or objects are tapu and are therefore in a

“sacred state or condition” (M. Marsden 1992 [1975]:121).”4°

Mauri

7.10 The life force of all things both animate and inanimate is mauri:>°

“The third fundamental is mauri. Mauri can be variously
described as a unique power, a life - essence, a life force, and

a vital principle. It is fundamental to Maori understanding of

49 Dr Henare, “The changing images of nineteenth century Maori society - From Tribes to
Nation”, Wai 1040 # A16, p48
50 Dr Henare, “The changing images of nineteenth century Maori society - From Tribes to
Nation”, Wai 1040 # A16, p50
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the principles of life, conservation and death. Mauri refers to
the vital spark, originally possessed by lo, the Primary Life
Force and Supreme Cosmic Being. It is a force, according to
one tradition, transmitted by Hauora, one of the children of
the creation parents, who is responsible for hau and mauri
and therefore life in all creation. Mauri is a concentration of
life itself, like the centre of an energy source, and because of
its power and energy, its purpose is to make it “possible for
everything to move and live in accordance with the
conditions and limits of existence” (Barlow 1991:83) and it is
not divisible. Everything has its own mauri, its own nature -
people, tribe, land, mountains, stones, fish, animals, birds,
trees, rivers, lakes, oceans, thoughts, words, houses, factories
- that permits these living things to exist within their own

realm and sphere.”

Wairua

7.11 Wairua is the force that flows through all things, and is felt in all
things:>1

“The fourth concept is wairua. Wairua is a spirit akin to a
soul and all things of creation have one. According to Maori
beliefs and customs on birth it is implanted in the embryo
when the eyes assume form and with the establishment of
wairua comes the dawn of intelligence (Best (1975:10-12).
The implanted spirit, the wairua, must remain with the
embryo and the developing human body, tinana, in order for
the body to continue growing. Wairua is necessary for the

existence of the body. “All things possess a wairua; otherwise

51 Dr Henare, “The changing images of nineteenth century Maori society - From Tribes to
Nation”, Wai 1040 #, A16, pp50-51
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they could not exist. Matter cannot exist without such a
principle,” says one Maori informant (cited in Johansen
1954:261). Being part of the human being that dreams is its
conspicuous feature. If the person is threatened, the wiarua
experiences the threat. As mentioned earlier the mauri binds
the wairua and the embryo-body (tinana) together. In this
integral entity, life exists. While mauri is the life itself,
together the body, the wairua and the mauri constitute a
living being. However, the wairua is also something of a free
spirit and can move away from its material resemblance, the
body, but in time, it must return to it. The wairua of humans
protects the body by sensing the evil thoughts and presence
of others and alerting it of potential danger (Johansen

1954:256 - 257).”

7.12 With wairua, hau is also a life force:>2

“Another force, hau is essential to the totality of life as
understood by Maori. The hau, a cosmic power and vital
essence, is a dominant theme in traditional Maori religion
(Salmond 1997:176 - 177; Best 1974 [1924]:87) and is one
of the least understood. It is infused also into the embryo and
is another set of specific qualities closely allied to the mauri
(Best 1977b:150), yet decidedly distinct (Johansen
1954:118). Hau is often referred to as the breath of life or
alluded to as the wind, which is sometimes the phenomenon
identified as the manifestation of the life force itself
(Ranapiri Letters 7t October & 23 November 1907 MS
Papers 271). The hau is bound in humans when the priestly
leader, a tohunga, calls it up at birth. With the hau is the

tapu and the mana of their ancestral spirit being (Salmond

52 Dr Henare, “The changing images of nineteenth century Maori society - From Tribes to
Nation”, Wai 1040 #A16, p51
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1997:176 - 177, 395, 491, 510, 513). The latter two are
present also at conception and remain with the form in life

and in death.”

Kawa

7.13 For Northern Maori the basis of kawa, tikanga and ritenga derived
from lo Matua Kore is drawn from two sources; kawa atua and

kawa tangata.>3

7.14 Kawa atua is the indisputable knowledge brought by Tane nui a
rangi. It requires faith and in conjunction with kawa tangata, lays
down cultural imperatives for humans to follow. The kawa of the
marae, the kawa of powhiri, the kawa of the whare and the kawa of

the waka are examples of the ways in which kawa is practised.>*

7.15 Dr Patu Hohepa describes the kawa of Ngapuhi nui tonu below:5>

“So what is the kawa? They are management purposes and
the traditions, our traditions, our beliefs and our
arrangements, our language, all of those things are within
the word “kawa”, The mana of the women, the mana of man,
the guardians, the leaders and their tohunga, they connect

the kawa of Rahiri.”

Tikanga

7.16 Dr Henare describes kawa tangata or tikanga as a construct of

humankind used to apply kawa atua:

53 Dr Henare, Week 2 Transcript, Wai 1040 #, 4.1.2 pp75-76
54 Ibid, p76
55 Dr Hohepa, Week One Transcript Wai #1040, 4.1.1, p73
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“ .. the link between what humans do and how humans
interact, tangata interacts with the atua world and vice

versa.” 56

7.17 Justice Edward Durie stresses the importance of values which

underpinned Maori jurisprudence as being depended upon:>?

“ ... Whether there were values to which the community
generally subscribed. Whether those values were regularly
upheld is not the point but whether they had regular
influence. Maori operated not by finite rules alone, but by

reference to principles, goals and values".
And,

“Tikanga itself was thus relational as well as values-based. It
was bound by the ethics of what ought to be in a relationship
as well as the values that measured the tapu and mana of
individuals and the collective. It set prescriptive and
proscriptive guidelines for what was legal or illegal (what
was tika or non-tika) behaviour, and because it was so
whakapapa based people lived with the law rather than

under it.”>8

Ritenga

7.18 Dr Henare describes ritenga as follows:>°

“Ritenga tangata is about behaviour, and I do not think it
was any accident that the ritenga question came up in the

so-called fourth clause of Te Tiriti o Waitangi. That was a

56 Dr Henare, Week 2 Transcript, Wai 1040 #, 4.1.2,p 70
57 Quoted in the Brief of Evidence of Moana Jackson, Wai 1040 #, D2, p7

58 Brief of Evidence of Moana Jackson, Wai 1040 #, D2, p8
59 Dr Henare Week One Transcript, Wai 1040 #, 4.1.2, p76
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7.19

clause about human behaviour, including the Crown’s

behaviour to Maori ritenga.”

He Whakaputanga and Te Tiriti are considered to be sacred
covenants containing the tapu and mana of the Rangatira who
signed them. The written words contained within the documents
encompass the understandings of the Rangatira derived from Te Ao
Maori and intended to be binding on them. The covenants are still

considered binding by their descendants.

Political Structures, Decision Making Authorities and Processes

7.20

7.21

7.22

7.23

At the end of the eighteenth century and by the early to mid
nineteenth century Maori society had developed into a
decentralised system of social groups known as whanau and hapu.
Whakapapa relationships connected the groups to each other and
couples could decide their place of residence. For Rangatira
occupation of living place and genealogy governed the performance

of their status, roles and obligations.60

The whanau was an economic unit and self reliant, and the purpose

of the hapu was to foster and support its member whanau.6!

Within whanau and hapu the leadership of the people was held by
the Rangatira and Tohunga. Elders or kaumatua and kuia also

played an important leadership role.

As noted above, knowledge was strictly controlled by those in

power:62

60 Dr Henare, “The changing images of nineteenth century Maori society - From Tribes to
Nation”, Wai 1040 #, A16, p125
61 Dr Henare, “The changing images of nineteenth century Maori society - From Tribes to
Nation”, Wai 1040 #, A16,p133
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“In conjunction with the Rangatira, Tohunga became the
protector and sole authority of the use of knowledge and
from this knowledge created lores and rules. They were
responsible for apportioning this knowledge according to the
needs and capacity of the peoples of that time. Rangatira

were responsible for enforcing these laws.”

7.24 Although the Tohunga and Rangatira were acknowledged as the
decision makers for their hapu, their authority was not without

limits as was discussed in the first hearing week:63

“.. the notion of Rangatira in Tai-tokerau is based on merit,
that the principal indicator of that title is your ability to look
after and steward the resources and the people of your hapu,
not unlike the Samoan matai system, now if you understand

that’s what operated here at that time.”

And:

“So, a Rangatira is able, in some situations, to make unitary
decisions and declaratory decisions on behalf of their hapu

when they relate to minor issues.

But when they relate to major issues like, [ suppose we go to
things like tatau pounamu where you have relationships
being sealed between hapu, between iwi, where brides or

women are exchanged in order to create political alliances,

62 Amended Brief of Evidence of Te Warihi Hetaraka, Wai 1040, #C19(a) paragraph 38
63 See the Week 1 Transcript, Wai 1040 #, 4.1.1 p298 and the response of Erima Henare
to questioning from Tribunal
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7.25

7.26

then those decisions are made collectively by the hapu and

the whanau.”

Collective decisions were made at huihunga or for pan-hapu
decisions in more formal he whakaminenga hui. He whakaminenga
were held to directly address the issue of how to respond to the
new non-Maori arrivals and met regularly in the Bay of Islands, the
Hokianga and Whangaroa from 1808 onwards.®* The decision to

enter into He Whakaputanga arose out of these whakaminenga hui.

This tradition of confederation was acknowledged by the Crown
witnesses. It must be pointed out that this tradition existed in
Maori society in pre-European times and therefore, He
Whakaputanga o te Whakaminenga was not new, nor was it an

unusual development for the Rangatira of the time.

Application of Maori Tikanga, Kawa and Ritenga to New Comers

7.27

7.28

Dr Phillipson has undertaken an extensive and detailed analysis of
the degree of cultural change that occurred within Maori culture as
a result of contact with Europeans before 1840 and he has
reviewed the work of other historians who have also undertaken

this analysis.6>

As a result of this analysis Dr Phillipson concludes that:

“Crown and settlers had not been in a position to transform
Maori society and culture at the Bay of Islands in the decades

after 1840. Maori institutions and laws were still functioning, ...

64 Affidavit of Nuki Aldridge Wai 1040 #, B10, p46 and Brief of Evidence of Hori Parata
#C22, p10 and Erima Henare in response to questions from Crown Counsel, Week One
Transcript Wai 1040, # 4.1.1 p294

65 Dr Phillipson, “Bay of Islands Maori and the Crown 1793-1853” Wai 1040 #A1, Chapter
3, pp47-49
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7.29

7.30

7.31

7.32

customary law and institutions were still operating on the

ground. "6

In relation to the early application of Maori law to newcomers, the
historical record recalls a fraught relationship between the first
non- Maori arrivals and the hapu of Ngapuhi nui tonu. Captain Cook
arrived in the Bay of Islands in November 1769,57 and the French
at Doubtless Bay shortly after. The crews of these vessels met and
traded with Maori, but left in their wake, death and destruction for

the people they had encountered.®®

Many non-Maori failed to be cognisant of tikanga Maori and
exchanges between the cultures from this time well into the 1800’s

resulted in several fatal incidences for both Maori and non-Maori.6°

Despite these early incidents, there was much interest in New
Zealand and its resources by visiting ships. It is noteworthy that as
early as 1771 there were proposals for expeditions to New Zealand

to introduce Maori to the, “ ... necessities of civilised European life, ...

” 70

An example of the application of Maori customary law is evident in
the events associated with the 1772 visit of the French ships the
Mascarin and the Marquis de Castries. Hori Parata of Te Waiariki,
Ngati Wai, Ngareraumati and Ngati Pukenga, Te Tawera describes

the results of the breach of tapu by the visitors:71

66 [bid,p98
67 Dr Phillipson, “Bay of Islands Maori and the Crown 1793-1853” Wai 1040 #, A1, pp49-

50.

68 [bid, p52

69Dr O’'Malley and Hutton, “The Nature and Extent of Contact and Adaptation in
Northland c.1769-1840” Wai 1040, #A11, pp55-63

70 Brief of Evidence of Donald Loveridge Wai 1040, #A18, pp17-18

71 Brief of Evidence of Hori Parata, Wai 1040 #, C22, p4
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“Maori were curious about the merchandise and weapons of
the Paheka, which were far superior to what they had,
particularly weapons such as guns, and axes. Despite this
interest if these early visitors breached tikanga and violated
tapu they were subject to the same sanction as our own
people from their rangatira. One of my tupuna Te Kuri, was
involved in the attack on Captain Marion du Fresne and his
crews for his repeated failure to respect the customs and
mana of the rangatira. There is no question that such
violations and breaches were the sorts of things that caused
our tupuna to apply utu and muru against Pakeha at that
time. They lived their lives according to their own highly
developed tikanga.

Prior to the attack Te Kuri had befriended Captain du
Fresne, however this friendship could not protect du Fresne
when he ignored warnings that he was transgressing tapu.
Te Kuri and others killed 2 boat crews from du Feesne’s ship
as they came ashore, their bodies were gutted and hung for
the hangi. Du Fresne’s head was cut off and planted on a

stake. The tree from which they were hung is still standing.”

7.34 Examples of the application of Maori law to pakeha settlers is
covered in the evidence of Dr Phillipson an Dr O’Malley, for

example:72

“During the 1820s, violence towards Europeans ‘came to be
severely frowned upon amongst most Bay Maori leaders’.
According to Marsden, Hongi had let it be known that he

would personally punish any Maori who harmed visiting

72 Dr Phillipson, “Bay of Islands Maori and the Crown 1793-1853", Wai 1040 #A1, p70
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And:73

Europeans. Also, from the accounts of Marsden, Cruise, and
others, there was a notable absence of recorded retaliation
for European cheating and insults (kanga). It seems, from
these records, that by 1819-20 the Nga Puhi leaders at the
Bay of Islands had decided that it was best to ignore crimes
committed by European visitors, except for the killing of
people who were not slaves, or the injuring of a chief.
Shawcross gives examples from Marsden’s papers of
successful threats made against Europeans who planned
such crimes. She could find no recorded examples of Bay
Maori having attacked Europeans who violated tapu in the

1820s, although an example is cited below.

This, of course, may also relate to a growing European
awareness of, and healthy respect for, waahi tapu and the
risks attendant on infringing them. Compensation (utu) was
still a requirement for infringements, as the missionary
papers of the period demonstrate. Official records also show
the operation of muru and compensation for infringement of
tapu still in the 1840s. In 1829, a large taua rushed armed
into the Paihia mission station as a result of the burning of
some old whare that were tapu. A large hakari given by the
offenders was considered sufficient compensation. This did
not stop with the spread Christianity -Richard Davis and
Bishop Selwyn both had to pay compensation for
infringement of Bay of Islands waahi tapu in the 1840s.”

“Beginning with the Girls’ War of 1830, Wyatt describes taua
muru and the complicated political and social institutions of

the Bay of Islands at that time, and concludes that a system

73 Ibid, p105
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of Maori law based on tapu, utu, and the authority of
rangatira, was in firm control of the lives of both Maori and
settlers. The Maori view of the world, based on the values
underpinning their systems of law and authority, continued

uninterrupted by the values of settlers.”

Embracing New Relationships and the New World

7.35 The following are examples in which Maori sought new knowledge

and demonstrate how Maori, “ ... engaged eagerly with the wider

world”.7#

Literacy

7.36 The acquisition of the skills such as reading and writing was of keen
interest to the Rangatira and Professor Jones and Dr Jenkins
suggest six key factors demonstrate their desire for active
engagement in a relationship of mutuality. Their report focuses on

the following:7>

a. “A significant kidnapping in 1793: Tuki and Huru, the
first Maori to live amongst Europeans on land, meet
Philip Gidley King and form a relationship with him.
Maori begin to instruct Pakeha; a strong positive bond

between Maori and Pakeha is formed for the first time;

b. The June 1814 letter to Ruatara - the first treaty: A
letter sets out the terms of agreement for the first

Pakeha settlers in New Zealand;

74 Brief of Evidence of Professor Alan Ward, Wai 1040 #, A19, p17
75 Professor Alison Jones, Dr Kuni Jenkins, “Aitanga: Maori-Pakeha Relationships in
Northland between 1793 and 1825”, Wai 1040 #, A25, p2
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¢. The 24 December 1814 powhiri for the first settlers:
The first permanent Pakeha settlers are accompanied
to the Bay of Islands and arrive at Ruatara’s land in

December 1814;

d. The 25 December 1814 political hui: At Rangihoua,
north Bay of Islands, (attended by approximately 400
people) informs the people of the region about the new
arrivals who have come under the ruruhau of three

chiefs Ruatara, Hongi Hika and Korokoro;

e. The 1820 attempts by Hongi Hika to stimulate
European immigration: Under his control, through a

visit to England;

f- The 1825 letter written to “the great chiefs of Europe”:
By a young man also named Hongi - the first
independently-written document by a Maori person
yet discovered. This Hongi (also known as Eruera Pare
Hongi, or Edward Parry) was to become te kai

tuhituhi for He Whakaputanga.

7.37 Following the Du Fresne incident no ships are known to have
landed in Te Tai Tokerau for 20 years, but in 1793, two men, Tuki
and Huru, were kidnapped and taken to Norfolk Island onboard the
British ship, the “Daedulus” on the instructions of the New South
Wales Governor, Philip King.”¢ Despite this illegal act, a friendship

developed between Governor King and Tuki and Huru which was to

76 Affidavit of Nuki Aldridge Wai 1040 #, B10, p41
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be the beginning of an ongoing relationship between the office of

the Governor of New South Wales and northern Rangatira.””

7.38 Governor King eventually returned Tuki and Huru to Aotearoa
(along with potato seeds and other gifts), and historians have
suggested that the meeting between Governor King and the
northern Rangatira led to an effect on the signing of Te Tiriti itself

(following a display of military prowess by the Govenor’s ship): 78

“The governor then assured the chief and the gathered
people that the two peoples could be close neighbours and
good friends, and that these weapons would never be used
against them so long as they did not harm Europeans.
Shawcross argues that King’s statements were believed and
widely reported throughout the north. He was considered to
be a great chief, and as such a man who could not lie to an
assembly of people. Tuki’s own words to King, and Elsdon
Best’s report that a statement made by a chief before the
assembled people was recognised by all to be of a permanent
and binding nature, were seen by Shawcross as proof of how
northern Maori would have viewed the words of Kawana
Kingi (and later of Busby). Whilst there is some over-
idealisation of chiefs in this view, Shawcross compares the
statements of King in 1793 to the signing of the Treaty in
1840; it never occurred to the chiefs, she says, that such a
great Rangatira as Queen Victoria could ever break the
undertakings she had made in the Treaty. And the encounter
with King was one of several which set the context in which
the Bay peoples assessed the Treaty and the good faith of

British governors.”

77 Dr Phillipson, “Bay of Islands Maori and the Crown 1793-1853”, Wai 1040 #, A1, p52
78 Dr Phillipson, “Bay of Islands Maori and the Crown 1793-1853", Wai 1040 #, A1, p209
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7.39 As noted in the report of Professor Jones and Dr Jenkins, Tuki and
Huru drew maps and provided a list of over 300 Maori words for
the King and his officers to learn. In turn they learnt English. Their

visit was of intense interest to the Rangatira, as described below:7°

“After they arrived back home in November 1793, Tuki and
Huru"s stories stirred the interest of other northern chiefs in
the possibility of sustained strategic relationships with
Pdkeha. As Salmond says, a lasting consequence of their stay
in Norfolk Island was “a close relationship between Northland
Maori and 'Kaawana Kiingi' (Governor King) and his family....
John Savage (an English visitor to New Zealand in 1805, who
wrote the first sustained account of New Zealand) put it like

this:

“When Tuki and Huru returned, the natives flocked
around them, and were anxious to learn how the
Europeans had behaved to them, and on hearing of the
uniform kindness they had received, it made such an
impression in favor of Englishmen, as never to be since

” oy

erased from their memory”,

7.40 In 1803, Ruatara, son of Te Pahi and nephew of Hongi Hika left his
homeland on board a whaling ship bound for Sydney, his
remarkable journey culminates in an invitation to Marsden to bring

literacy to Aotearoa:8°

“According to Marsden‘s own reports, Ruatara had asked for

an English teacher:

79 Professor Alison Jones and Dr Kuni Jenkins, “Aitanga: Maori-Pdakeha Relationships in
Northland between 1793 and 1825”, Wai 1040 #, A25, pp4-6
80 [bid p9
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"Before Duaterra left Parramatta [in September, 1812] he
was very urgent with me to send him a man to teach his

boys and girls to read and write. I told him then I would

send for Mr. Kendall, and he should come.”

In other words, when Ruatara had encountered the teaching
of reading and writing during his time in Australia, he had
discussed with Marsden his desire for a form of western
schooling in his own land, and had requested a teacher. The
teacher"s (Kendalls) arrival signalled to Ruatara that his
educational plans were coming to fruition. Marsden had
become a key player in Ruatara's desire for Pakeha
settlement, and his sense of educational, social, strategic and

economic possibilities that meant for his hap.

Hongi Hika, Ruatara“s uncle, was keen to go to Australia and
return with the settlers, and he insisted on Ruatara coming -
perhaps as his translator. Korokoro, a rival chief from the
other side of the Bay, also saw it as important that he make
the trip in the interests of a relationship with potential
settlers. These three chiefs sailed on the Active back to Port
Jackson in August 1814, and then returned on the Active as it

brought the first Pakeha settlers to live in New Zealand.

7.41 In addition Professor Jones and Dr Jenkins note many other young

men were also sent to Port Jackson to learn new skills, stating:81

“ ..., Tuai, who was the younger brother of the great chief
Korokoro. Tuai had been living at Parramatta with Marsden
and spoke good English. In fact, in Parramatta, Tuai was

busy instructing a European teacher, Thomas Kendall, in the

81 [bid
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7.42

7.43

Maori language, in preparation for his coming to live in the
Bay of Islands. By this stage about 30 New Zealanders had
visited Port Jackson and a number of these had stayed at

Marsden ‘s farm at Parramatta.”

It is submitted that the significance of the relationship that
developed between Ruatara and Marsden can not be
underestimated, it demonstrates the active steps the Rangatira

were taking to learn and acquire new sKkills from Europeans.

As a result of European contact, Maori society underwent
enormous change by the acquisition of both material goods and
non-tangible things. An example is seen in the opportunities for
Maori to increase their awareness and knowledge of cultures and

peoples beyond Aotearoa: 82

“Maori obtained European goods, and also experienced
European culture and ways of doing things directly, by travel
overseas. During the period from 1805, when Te Pahi visited
New South Wales, and 1830, several important leaders
travelled to Australia and European countries. Also, a
growing number of Bay Maori worked as crew on whaling
ships, and saw certain types of European cultural and social
organisation first-hand in the process. Included among the
Rangatira who visited New South Wales or Britain, were Te
Morenga, Pomare, Titore, Hongi Hika, Waikato, and

Taiwhanga.

There is clearer evidence for the 1830s that many whaling

ships employed Maori as sailors.... Blackett told the House of

82 Dr Phillipson, “Bay of Islands Maori and the Crown 1793-1853", Wai 1040 #A1, p55
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Commons Committee in 1840, was almost entirely carried

out by Maori, with only about two Europeans per boat.”

“From 1815, missionaries became residents at the Bay of
Islands. Before this, there had been a scattering of convicts
and runaway sailors. By 1829, there were about 75 adults
and 50 children making up the European population of the
Bay. The missionary population dominated the resident
Europeans until the early 1820s. After that, the numbers of
missionary and non-missionary adults were about equal,
with both growing slowly. There was only one non-
missionary family (the Hansons) - all the other non-
missionaries were single men. According to Shawcross, the
British lower classes predominated, with runaway convicts
and sailors, mechanics or artisans (mainly ship-wrights),
missionaries (almost all lower middle class people without
much education), and one ‘“respectable” trading family.
Settlement was concentrated at Rangihoua, Kerikeri, Paihia,

(the missionaries) and Kororareka (almost everyone else).”

7.44 The acquisition of material items is described this way:83

“The main material items adopted by Maori in this period

can be classified under the following headings:

* New foods and beverages for consumption (which

partly led to new forms of food preparation)

* Addictive drugs (including tea, tobacco, and to a

lesser extent alcohol)

83 Dr Phillipson, “Bay of Islands Maori and the Crown 1793-1853", Wai 1040 #A1, p52
83 [bid, p58
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* New crops (requiring new agricultural practices, and

possible modifications to rightholding)

* New domesticated animals (which could lead to new
types of rights)
* New tools

* New building materials

* New weapons (especially the musket but also axes

and even cannons)

* New forms of clothing and textiles”

7.45 The growth of agriculture demonstrated the practice of cultural

mores adapted for the newcomers:84

“Maori society demonstrated remarkable economic
adaptability in this period. Still working largely through
traditional  structures and for traditional ends
(whanaungatanga, manaakitanga, reciprocity and balance
(utu), and mana), Nga Puhi carried out an agricultural
revolution. They grew new crops and on a larger scale than
was customary. They also adapted their society to provide
new types of services required by Europeans, and for which
the latter were willing to pay. As part and parcel of these
adaptations, new modes of exchange were introduced. Firth
gives an example of how a typical exchange worked. Maori
lined up their baskets of potatoes on the beach, and the
European concerned then placed a stick of tobacco and a
farthing coin on each basket. Gift and counter-gift were laid

out upfront and immediately, so that both parties could

84 Dr Phillipson, “Bay of Islands Maori and the Crown 1793-1853”, Wai 1040 #A1, p68
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assess the value of the exchanges, and decide whether or not

to go ahead with the transaction.”

7.46 During this period the leading Rangatira of Ngapuhi nui tonu are
powerful and influential figures in this Inquiry. Their desire to
acquire the new knowledge and apply new techniques is evident

throughout the narrative of early contact with Europeans.

7.47 They viewed themselves as equals not to the kawana over in Port
Jackson but to King George in England. This is evident when we
recall Hongi and Waikato’s visit in 1820 to King George as reviewed

by Dr Henare who states:8>

“They were treated as ambassadors, they met every member
of the British cabinet, had lunch with the chancellor of the
exchequer, meeting with the councils of the London City and
all of the commentators who saw the meetings commented
on their sagacity, their wisdom, their insight of both these
two, about what they were observing, what they were
studying, and there is some quite extensive write-ups in the

London Times and other newspapers.”

7.48 Pre-European Maori economy was an ‘economy of affection’, where,
“People received gifts and they made gifts”.86 Dr Henare states that
this economy adapted and survived the introduction of a market

type economy in the second half of the nineteenth century.8”

85 Dr Henare, Week Two Transcript, Wai 1040 #, 4.1.2, pp86-87

86 Muriel Lloyd Pritchard quoted by Dr Henare in, “The changing images of nineteenth
century Maori society - From Tribes to Nation”, Wai 1040 # A16, p153

87 Dr Henare, “The changing images of nineteenth century Maori society — From Tribes to
Nation”, Wai 1040 # A16, p153 and see p155 with regard to Dr Henare’s suggestion that
a recognizable Maori economy was destroyed through direct military and legislative
means to support an economy more suited to the social and cultural aspirations of the
settlers.
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7.49 Manuka Henare states:88

“I know from an economic point of view, which is an area of
great interest, we can trace Maori economic activity directly
back into the Austronesians, the way we did business, the
way we organised our industries and the various
agricultural and fishing sectors, the way we manage the
forests can all be traced back to the Austronesians, which
does tell us that we have a business history of 1,000 years
here and 5,000 years in the Pacific. All of that is being
condensed in the period 1820 to 1840”.

Christianity

7.50 From the arrival of Marsden, Kendall and Nicholas at Rangihoua in
1814, the influence of the missionaries grew along with an interest
in their religion, so that by the 1830’s there was widespread

conversion to Christianity among Maori. Kawharu notes:8°

“Bronywn Elsmore summarizes the early settling down

period of the 1820s and 1830s with respect to missionaries:

“Whereas in the previous decade [1820s] the
missionaries had been regarded as lacking in mana due to
Maori domination over them, by now they had acquired
more numerical strength, local knowledge, and therefore
confidence. Because of this the new mission stations
thrived, for the Maori were interested in the new beliefs
and eager to learn, and their culture was sufficiently
flexible to allow new patterns, thoughts, beliefs to be

incorporated.”

88 Dr Henare, Week Two Transcript Wai 1040 #, 4.1.2 pp81-82
89 Dr Kawharu, “Te Tiriti and its Northern Context”, Wai 1040, #A20, p67
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Much was shared between the two cultures, not least taha
wairua, or the spiritual side, and Maori saw advantages in
accepting mission-led schooling and Christianity.  The
enthusiasm of learning coupled with added advantages of
missionary serving as mediator or protector was undertaken
in the knowledge that customary authority or mana very
much remained intact. If anything, missionaries’ teachings

contributed to mana being further enhanced.

New Testament qualities of peace-making, humility,
goodwill, charity, law-abidingness, obedience and faith
provided a new concept of Rangatiratanga. However, these
new ideals were eased by the fact that some of these qualities
and values were also inherent in the traditional concept of

Rangatiratanga.”

7.51 It is submitted that the missionaries acted as Crown agents in
respect of their involvement in the signing of Te Tirti o Waitangi

and this aspect will be addressed later in the submissions.

7.52 To conclude, this section has briefly addressed some of the
influences that Ngapuhi nui tonu experienced following the arrival
of non-Maori, but it is submitted, these influences did not change or
fundamentally alter their view of the world, or their traditions and
culture. Rather, it is submitted that the evidence demonstrates that
Maori society adapted to the change responding to the challenge of

absorbing a different culture on their own terms.

7.53 To illustrate this aspect of Te Ao Maori it is appropriate to recall Dr

Manuka Henare’s comments about the application of western
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historical methods to recount the history of Maori in Aotearoa. He

views the method as flawed describing the mistake this way:%0

“... one of the great mistakes of New Zealand historiography
is their inability to see Mdori events as part of a kind of a
whakapapa, that one event leads to another to another and

to another.

New Zealand historiography, in my view, has a tendency to
see events as individual, unconnected things. A Maori
approach to events, and the six events I am referring to, will
see them as a narrative and therefore when we try to
understand the mindset of Ngapuhi Rangatira, we have to
see things over a long period of time and pick the stream of
consciousness, the stream of thought and the ideas that are

moving around over time, the details are forever moving in

flux.”

PART B

8. MAORI CONSTITUTIONAL POSITION AS AT 1840

Sovereignty

8.1 It is submitted that by any definition of sovereignty at 1840, Maori
certainly possessed all the elements or pre-requisites for it. Albeit
that sovereignty is a western legal term its fundamental
underpinnings, and certainly the principles of it could be found in a
developed state in Ngapuhi Nui Tonu society prior to European

contact.

8.2 State Sovereignty denotes the competence, independence, and legal

equality of states. The concept is normally used to encompass all

9 Dr Henare, Week Two Transcript, Wai 1040 #, 4.1.2, p80
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evidence of Moana Jackson in respect of the sites of power:

“In the same way that societies learn that they cannot exist
in a lawless state, they also learn that law and social order
cannot be maintained in a power vacuum. They therefore
simultaneously develop political and constitutional ideas and
practices to govern themselves. They create what maybe

described as concepts and sites of power.

A concept of power is the idea of political and constitutional
power. It is the philosophical base that a people develop
about what government should be, as well as the values upon
which the will of the people should manifest. A site of power
is the governing institution through which the concept of

power is given effect.

Like law, the concept and site of power within a particular
society are also cultural creations. Indeed the universal
desire to be free and independent has led to numerous
culturally distinctive ideas about constitutionalism and
government but they are really simple ideals. Government is
the process that people choose to regulate their affairs (the

practical nexus between a concept and site of power) and a

91

www.idrc.ca/imfn/ev-28492-201-1-DO-TOPIC.html, Meaning and Purpose
Sovereignty

53

matters in which each state is permitted by law to decide and act
without intrusions from other sovereign states. These matters
include the choice of political, economic, social and cultural systems

and the formulation of foreign policy.?? This is consistent with the

State Sovereignty: International Development Research Centre,
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constitution may be understood as the code upon which

government will proceed.”?

8.3 One of the core elements of sovereignty is independence from
jurisdictions of other sovereign nations. McHugh points out that the
notion of nation state sovereignty?3 at the time of Te Tiriti was
essentially a colonial idea of sovereignty, but the Imperial view of

sovereignty at the time was of jurisdictional capacity.?*

8.4 Essentially when we arrive in 1840, there was already a significant

period of British recognition of Maori Sovereignty.

British Recognition of Maori Authority pre 1840

8.5 The following extracts found in the evidence before this Inquiry
show clearly that the Crown and British officials clearly recognized

the Sovereignty of Maori:

8.5.1 9 November 1814, Government and General Order - recognised
the power and authority of the chiefs and through them
purported to establish some British authority over its own

seafaring subjects.?>

92 Brief of Evidence of Moana Jackson, Wai 1040 #, D2, pp8-9
93 In more recent times the core elements of sovereignty as codified by the 1933
Montevideo Convention on the Rights and Duties of States include three main
requirements:
1. A permanent population;
2. A defined territory; and
3. A functioning government.
This basic model was inherited from international customary law norms post 1945
and enshrined in the UN charter. Source: State Sovereignty: International
Development Research Centre, www.idrc.ca/imfn/ev-28492-201-1-DO-TOPIC.html,
Meaning and Purpose of Sovereignty
94 Dr McHugh, Week Four Transcript, Wai 1040 #4.1.2, p549
95 Brief of Evidence of P G McHugh,Wai 1040 #D21, p30
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8.5.2

8.5.3

8.5.4

8.5.5

8.5.6

8.5.7

8.5.8

1815 and 1816 - British officials insisted that any British trading

posts (or factories) must be established with Maori permission.?®

Murders Abroad Act 1817 (Imperial legislation) expressly

disavowed any sovereignty over New Zealand.?”

Further imperial legislation of 1823 and 1828 was enacted -
enabling courts in New South Wales to try British subjects for
serious offences committed in New Zealand - on a clear basis of a

lack of British sovereign authority over New Zealand.?®

Crown recognition of the Maori tribes as “the owners and

sovereigns of the soil”.??

Westminster’s refusal to legislate for foreign territory wherein the
Crown through conduct of its foreign relations had not previously

come to some arrangement with the local sovereign.100

On the appointment of Busby as resident - there was no question
on the application of Maori law to the ‘troublesome’ and ‘vicious’
British subjects within New Zealand, but, equally it was clear that
no British subject could exercise any judicial or legal authority

over another without warrant from the Crown.10!

There was a professed inability of the Crown to give the office [of
resident] formal authority as a Magistrate, as it was governed by

the punctilious regard for the sovereignty of Maori.102

96 Brief of Evidence of P G McHugh, Wai 1040 # D21, p30
97 Brief of Evidence of P G McHugh, Wai 1040 # D21, p30
98 Brief of Evidence of P G McHugh, Wai 1040 # D21, p30
99 Brief of Evidence of P G McHugh, Wai 1040 # D21, p32
100 Brief of Evidence of P G McHughWai 1040 # D21, p33
101 Brief of Evidence of P G McHugh, Wai 1040 # D21, p35
102 Brief of Evidence of P G McHugh, Wai 1040 # D21, p36
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8.5.9 The recognition of Te Kara - the national flag was approved by
the Colonial office and Lords of the Admiralty who instructed the
Commander-in-Chief on the East India Station to recognize the

register of vessels flying under the flag as “valid instruments.”103

8.5.10 The Declaration of Independence [He Whakaputanga] received
wholehearted approval from the Governor of New South Wales

and the Colonial Office.104

He Whakaputanga is an expression of Maori Sovereignty

8.6 Pre 1835, Ngapuhi nui tonu society as explained in the submission
and evidence set out above clearly denotes sovereignty existing. He
Whakaputanga was an outward expression (declaration) of the pre-
existing Maori sovereignty tailored to meet the new world

environment.

8.7 As stated by Dr Hohepa in evidence:

“The Declaration signed by chiefs that sets out their unity in
an independent or sovereign state, is a declaration of
sovereignty, which means controlling ones own country and
assets without foreign interference. The declaration
establishes a constitution. The Maori version is the primary
version. The Maori interpretation of the Maori version is the

internationally recognized protocol. 105

8.8 A straightforward summary of He Whakaputanga is as follows:106

103 Brief of Evidence of P G McHugh, Wai 1040 #, D21, p38

104 Brief of Evidence of P G McHugh, Wai 1040 #, D21, p40

105 Brief of Evidence of Dr Patu Hohepa, Wai 1040 #, D4, pp. 41-42, para 99

106 Abbreviated from the Brief of Evidence of Distinguished Professor Dame Anne
Salmond, Wai1040 #, A22, p86
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8.8.1 The Rangatira declared their Rangatiratanga [independence]; in

their

8.8.2  Wenua Rangatira [Independent land, land of peace];

8.8.3  Asserted their kingitanga [sovereign power]; and

8.8.4  Mana [authority];

8.8.5 Reserved to themselves the right to make ture [laws]; and

8.8.6 Reserved the option of delegating kawanatanga [function of

government] to persons appointed by them;

8.9 The Crown witnesses all acknowledge Maori sovereignty existing

pre February 1840.197 As Ward has noted:

“Normanby’s instructions to Hobson of a weak Maori society,
whose sovereignty was little more than nominal, was

inaccurate to say the least.”108

8.10 However, Ward attempts to qualify this statement by advancing the
proposition that this realisation was not apparent in February 1840
and became clear in hindsight.19° It is submitted that the reason the
British Crown chose to downplay the extent of Maori sovereignty in
1840 was not because it wasn’t apparent but because of inherent
racial biases which operated within the minds of the British

representatives at the time.

107 See cross examination of D Loveridge by B Gilling, Week Four Hearing transcript,
Wai 1040 #, 4.1.4 pp444-445

108 Brief of Evidence of Professor Alan Ward, Wai 1040 #, D19,p 71

109 Brief of Evidence of Professor Alan Ward, Wai 1040 #, D19,p 71

57



8.11

8.12

8.13

It is plainly clear from the evidence that Maori sovereignty was not
only alive but also strong in respect of all of the elements that make
a sovereign nation. As detailed above, Maori society and in
particular Hapu and Iwi had at 1840 a permanent population,
defined territories and a functioning system of governance and

legal system.

The fact that the Crown officials in 1840 did not gain for themselves
an in depth understanding of the inner workings of Maori
sovereignty and its respective elements or felt it was not necessary
to understand it or engage with it does not diminish or dilute its

existence in any way.

It is submitted that the evidence of Maori sovereignty is clearly
before this Tribunal, it has not been in dispute by the Crown and
the Claimants seek from this Tribunal a finding of fact that Maori
sovereignty existed to the fullest extent of an independent and

sovereign nation at February 1840.

Establishing British Sovereignty in New Zealand

8.14 The underpinning of British sovereignty in territories other than

8.15

England is obviously developed from a different cultural paradigm,
and has developed over time from a jurisdictional capacity to an

absolute diceyan model. This is discussed further below.

McHugh has argued that the British in 1840 believed and acted on
the basis that sovereign states behaved lawfully towards one
another. In this context he describes the format of British imperial

activity as explicably and evidently subscribing to a systematic
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belief in the juridical capacity of non-Christian polities.110 He goes

on to proffer that:

“Inscribed patterns of behavior were followed as “law” and
described the nature of legal behavior in that era less from a
conscious apprehension that this was required or
commanded, though inescapably (though not
predominantly) there was an element of that. Rather it came
from a culturally validated disposition that the notion of the
common law itself accentuated. This was the instinctive
tendency to rework previous and extant tools for present
purposes. The Crown’s habitual recourse to previous
patterns of and instances of formality did not require a
theory of precedent for the past to have this precedential
effect and to inscribe imperial practice with the pattern of

this recourse to and adaptation of previous practice.”111

8.16 Essentially the point that can be derived from the above is that the
English had developed a way of dealing with such matters on the
basis of what had been done and what had worked before and

adapted to circumstances of the particular situation.

8.17 By the time it came to establishing British sovereignty McHugh

argues the following points:

a. That as far as the British Imperial government was concerned
any British imperium had to be channeled through Maori

consent;

b. In the 1830’s British officials conceptualisation of the methods

by which imperium could be established was primarily

110 Brief of Evidence of P G McHugh, Wai 1040 #, D21, p16
111 Brief of Evidence of P G McHugh, Wai 1040 #, D21, p17
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jurisdictional. Sovereignty was not thought of in the all or

nothing terms it was later given.112

[t was understood that sovereignty was not an absolute
attribute so much as a situational capacity, in which juridical
capacity was defined by the nature of the matter upon which the

engagement was occurring.113

In the 1830’s the language of sovereignty barely entered the
vocabulary of official deliberation...even when it started to
figure in the very late 1830’s it was mostly linked to the more
fundamental question of the foothold for a British jurisdiction

over its own troublesome subjects in New Zealand.114

The legalism of empire in the period before and at the
conclusion of the Treaty of Waitangi was fluid, situational and
apt to be conceived in jurisdictional terms that looked at the
amenability of certain classes of persons to British jurisdiction

rather than blanket and absolute territorial reach.11>

In 1837 several options were ‘on the table’ at the Colonial

Office:

i. To erect the Tribes into a semblance of a Government
that the British could recognize as competent to govern
all inhabitants of the island;

ii. Establish a local jurisdiction through erection of a
colonial government;

ili. ~Hobson had recommended establishing (with Maori

consent and as dependencies of NSW) ‘factories’ in small

112 Brief of Evidence of P G McHugh, Wai 1040 #, D21, p22
113 Brief of Evidence of P G McHugh, Wai 1040 #, D21, p23
114 Brief of Evidence of P G McHugh, Wai 1040 #, D21, p24
115 Brief of Evidence of P G McHugh, Wai 1040 #, D21, p26
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pockets. The heads of factories should be Magistrates,
and the Chief factor should, in addition, be accredited to
the United Chiefs of New Zealand as a Political Agent and
Consul. Jurisdictional Treaties could then be concluded
giving the factory Courts jurisdiction over British

subjects beyond the confines of the towns.

8.18 It is submitted that the above evidence clearly shows that up to
1840 the British considered possibilities other than obtaining

absolute sovereignty over New Zealand soil.

8.19 Although the factories plan came up again as a possibility in 1839,
Hobson was aware of its drawbacks from a British point of view,
and annexation and largescale colonization were Hobson’s

preferred solutions as of January 1839.116

8.20 The Treaty [the English version] was drafted as a cession of
sovereignty. A passage in a letter from Hobson to Normanby clearly
shows Hobson’s view of the legal position for the need for
sovereignty, but also clearly shows that this overall requirement

was intended for the specific purpose of controlling unruly settlers:

“I asked him if he was aware that English laws could only

be exercised on English soil. He replied ‘I am not aware: |

am no lawyer:’ upon which I begged him to resume his seat;
and told the chiefs that Mr. Manning had given them advice

in utter ignorance of this most important fact; adding, if

you listen to such counsel, and oppose me, you will be

stripped of all your land by a worthless class of British

subjects, who consult no interest but their own, and who care

not how much they trample upon your rights. I am sent

116 Brief of Evidence of Dr Donald Loveridge, Wai 1040 #, A18, p135
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8.21

8.22

8.23

8.24

here to control such people, and I ask from you the

authority to do so.” This little address was responded to by

a song of applause; several chiefs who agreed with me,
sprung up in my support, and the whole spirit of the meeting

changed.”17

Whilst the above statement clearly denotes Hobson's
understanding of an element of sovereignty being independence
from the jurisdiction of other nations, the specific purpose of
obtaining sovereignty, denotes or implies that a lesser authority
would have been appropriate and as submitted above could have
been achieved under various other options available in the tool kit

of the empire.

If one was to take a cynical view of the purposes for which British
authority was being established here, then it can only be concluded
that Hobson and his agents were acting duplicitously, in only

referring to purposes which rangatira would support.118

However, if the Tribunal is convinced that the Crown motives were
sincere then it is submitted the Tribunal must find that imperial
notions of jurisdictional sovereignty being sought was for the
purpose of controlling British lawlessness, thus suggesting Te Tiriti

is a Treaty of Protection.

McHugh made the following statement under cross-examination
clearly explaining that the sovereignty sought by the British

changed into a different notion of sovereignty over time:

117 Brief of Evidence of Distinguished Professor Dame Anne Salmond, Wai1040, # A22,

p65

118 This point is developed further below in respect of the obtaining of free and
intelligent consent, particularly at the Hokianga and Kaitaia signings.
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“I am trying to explain how they understood and apprehended
that arrangement that was made...now the sovereignty as it
subsequently develops and comes to be exercised, particularly in
the late 19t century turns into something different...!1° so what
we do not get arriving lock stock and barrel in 1840 is a well
developed Austinian or Diocesan idea of sovereignty...You have
got an imperial idea of sovereignty, which morphs segways over
time with constitutional development within the pakeha polity

into that, but that is not landing on the shores in 1840.”

8.25 And further:

“Imperial figures had no difficulty with the suggestion that
entailed of singular Crown sovereignty and multiple
jurisdictions in the New Zealand setting, since that legal
pluralism had been an engrained feature of British imperial

experience.”120

8.26 And further:

“Two ‘cardinal principles’...had been on the one hand
protection of Maori and recognition of their rights of
sovereignty and ownership and on the other, facilitation of
British sovereign authority over and within the British

community.”121

8.27 Counsel submits that whilst McHugh’s very learned opinion is
correct in theory, and is seemingly more consistent with what the

rangatira were being told, what in fact entailed was an absolute

119 Dr McHugh, Week Four Transcript, Wai 1040 #, 4.1.4, p553
120 Brief of Evidence of P G McHugh, Wai 1040 #, D21, p78
121 Brief of Evidence of P G McHugh, Wai 1040 #, D21, p90
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8.28

8.29

8.30

version of sovereignty which allowed the British Colonial
imperatives ‘free reign’ in respect of New Zealand after the point in

which they declared sovereignty had been obtained.

However, if we follow that line of arguement and accept that
Sovereignty at the time of signing was in fact being conceived of as
jurisdictional capacity and two jurisdictional authorities were being
envisaged - kawanatanga and tino rangatiratanga - it naturally
follows that Maori sovereignty would remain intact as Maori

jurisdiction was to remain intact.

It would then follow that the wholly different type of absolute
sovereign authority that developed after consent to Te Tiriti had
been obtained would be ultra vires. It is submitted that the form of
what became only an ‘interim’ agreement with the chiefs could not
be reformed into an absolutist model without further express

consent. As McHugh has noted:

“What was regarded as sufficient Maori consent to found an
assertion of sovereign jurisdiction over the British (and American
and French settlers and adventurers and sufficient to found a
jurisdiction over Maori themselves were different matters...Crown
officials saw themselves as engaged in a process spread over several
months and involving at least two jurisdictional communities, or
constituencies, and not setting out to announce a single - moment

legal event.”122

It is submitted that if this dual jurisdictional and thus a form of dual
or shared sovereignty - which is consistent with Maori
understandings - is found to be the case then the idea that one
party can develop for itself and according to its own imperatives an

absolute power out of a lesser jurisdictional power seems absurd, if

122 Summary of Brief of Evidence of P G McHugh, Wai 1040 #, D21(a), p18 para 54
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8.31

8.32

8.33

not absurd, then entirely at odds with good faith and the requisite

consent.

[t is submitted that this is what the May 1840 proclamation
amounts to, an usurption of Maori sovereignty which just 3 months
earlier by virtue of the terms of Te Tiriti had been protected. It is
noteworthy also that in late April - less than one month earlier - its
[Maori authority/sovereignty]| intactness had been reassured

further.123

As set out below neither Hobson or Williams discussed absolute
sovereignty being ceded with the Rangatira and the Rangatira

never agreed to the same.

At some point the absolute option became the hegemony to which
Maori interests and Maori sovereignty was subjected, but was this

the sovereignty for which consent was obtained?

ANALYSIS OF THE TRANSACTION AND
TRANSLATION - TE TIRITI IS WHAT WAS AGREED

“he tao rakau e taea te karo, he tao kupu, kao”

“Language is for interpersonal vocal interaction in a cultural
setting. Language is the vehicle for disseminating personal,
group and cultural knowledge...that is what we mean when
we say that how Maori communicated, and what they
understood in 1835 or 1840, arises from within that cultural

world they were experiencing and the huge tikanga and

123 [ refer here to Hobson’s 27 April Circular letter to Chiefs which is dealt with more
fully below.
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whakapapa database they inherited and lived with and died

for” 124

9.1 Dr Hohepa sets out the whakapapa of both Maori and English and
makes the conclusion that English and Maori languages are not

geographically or linguistically connected in any way.125

9.2 Further the expert evidence of Dame Anne Salmond establishes
from the outset that Te Tiriti and the Treaty are two very different
documents, with divergent histories and implications. She goes on

to state:

“It is a fundamental error to blur the discussion of these two
texts, as is so often done. Over the years this persistent error
has led to a confused and confusing historiography of the
Treaty of Waitangi.”126

9.3 It is submitted that the reasons for such an approach are of such a
basic and fundamental, factual and contextual nature the approach

is duly warranted. That is:

9.3.1 The proposal in English is relevant to only one party, the British,
as most Rangatira did not understand English, nor could most
read.’?” But it does provide a clear record of what the British
intention and understanding was for the relationship being

established.

124 Brief of Evidence of Dr Patu Hohepa, Wai 1040 #, D4, p8, paral7
125 Brief of Evidence of Dr Patu Hohepa, Wai 1040 #, D4, p11, para27
126 Brief of Evidence of Distinguished Professor Dame Anne Salmond, Wai1040 #, A22,

pl
127 Brief of Evidence of Distinguished Professor Dame Anne Salmond, Wai1040 #, A22,

p2
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9.3.2

9.3.3

9.3.4

9.3.5

“Some of the Christianised chiefs could read and write well
but matters not within their society or culture such as
Proclamations, Legal Documents, Reta ki a Kingi Wiremu 1V,
He Whakaputanga, Te Tiriti also required detailed oral
explanations from the most fluent Maori speaking
missionaries and settlers. The main tikanga concerning
language was still built around the proverb, “he tao rakau e
taea te karo, he tao kupu, kao” (a wooden spear can be
parried, a verbal spear, never). The culture of Maori was still
overwhelmingly oral, one where the spoken words were
valued, thought about, and their meanings shared. The

precedence from the past are further enhanced.”128

Te Tiriti, or the proposal as accepted by Maori is the text that was
read out, debated and signed by many of the Rangatira at

Waitangi, Mangungu and Kaitaia.129

Te Tiriti, or the proposal as accepted by Maori was not
understood by the Colonial office, which based their assumptions
solely on the English text [which had been certified as a

translation].

Te Tiriti, or the proposal as accepted by Maori is wholly different
to the English version. The different versions in summary, mean
different things, convey vastly different relationships and

envisage quite disparate sites of power.

As the expert evidence has pointed out:

128 Brief of Evidence of Dr Patu Hohepa, Wai 1040 #, D4, p21, para 54
129 Brief of Evidence of Distinguished Professor Dame Anne Salmond, Wai1040 #, A22,

p2
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9.4

9.5

“Defining words or explaining them within your own mother
tongue is difficult enough. Some words convey their meaning
with clarity, precision and understanding; other words can
lead to confusion and controversy. Words such as democracy,
governor, sovereign, sovereignty and independence, are
controversial enough in English; searching for Maori words
that could cover their meanings in the 1835 to 1840 slot of
English and Maori history and adding coined words adds to

the confusion.”130

It is for the above reasons the following submissions will examine
the two versions separately. It is important to note at this stage the
written sources for the accounts at Waitangi and the other signings
are (at least those which were examined by the various technical

witnesses) almost all written by European observers.

This Inquiry has been privileged to hear an overwhelmingly
consistent oral tradition, that has been articulated for the benefit of
this Tribunal which affirms faith with the text and plain meaning of
‘Te Tiriti’, what it envisaged and what the Rangatira, the tupuna of
those who retained those oral testimonies understood it to

mean.131

The English Language Treaty

9.6

The English Treaty was drafted by James Freeman secretary to
Captain Hobson, then revised by James Busby, the British resident
and then edited by Hobson and his officials into a final version.132

Henry Williams and his son Edward translated the English Treaty

130 Brief of Evidence of Dr Patu Hohepa, Wai 1040 #, D4, p22, para 57

131 These submissions have not traversed all the Claimant briefs preferring to leave the
individual submissions of Claimants to highlight their own evidence

132 Brief of Evidence of Distinguished Professor Dame Anne Salmond, Wai1040 #, A22,

ppl-2
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into Te Tiriti. The two were not experienced translators.133 They
had one night and the following morning to complete the task.
Henry Williams, Busby and Hobson were still working on the
proposal in Maori even after 11am of the morning of the 5th.134 This,

it is submitted, suggests it was no straight forward matter.

9.7 Both Williams and Hobson allude to difficulties in conveying the

true or exact intent. Williams states:

“In this translation it was necessary to avoid all expressions
of the English, for which there was no expressive term in the
Maori, preserving entire the spirit and the tenor of the

treaty...”

9.8 Hobson states in relation to reading the English Treaty to the

Rangatira:

“I dwelt on each article, and offered a few remarks
explanatory of such passages as they might be supposed not

to understand...”

9.9 It is therefore clear that Williams knew he had only captured what
he thought was the spirit and tenor of the English version. And that
Hobson supposed there was a lack of understanding, but only

offered a few explanatory remarks.13>

9.10 Loveridge suggests that Hobson took a risk in relying on the

services of the missionaries to interpret a document which neither

133 Brief of Evidence of Dr Patu Hohepa, Wai 1040 #, D4, p23, para 59
134 Brief of Evidence of Distinguished Professor Dame Anne Salmond, Wai1040 #, A22,

p7
135 Brief of Evidence of Distinguished Professor Dame Anne Salmond, Wai1040 #, A22,

p7
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9.11

9.12

9.13

9.14

he nor his officials could read on the basis of people “who brought

their own agendas to Waitangi”.13¢

Colenso records the intervention in the proceedings of a white man
who advised Hobson that the natives speeches were not half
interpreted by Williams and neither were Hobson’s remarks fully

interpreted to the Natives.137

Hobson sought the services of a man named Johnson who had been
identified as a better interpreter, he declined saying missionaries
could do it well but should “speak up and interpret all that the

Natives say.”

He advised Hobson that they (the Natives) say a great deal about
land and missionaries which Williams did not translate to him.
Colenso however noted that apart from the repetition of native
speeches Williams translated fairly what he (Hobson) said.
However, Colenso is also recorded as raising issue as to the chiefs
understanding prior to their signing fearing that missionaries
would be blamed if they became aware and unhappy with the
content, but it is submitted, that he can have only be speaking of
The Treaty because Maori heard and understood what they had

been told about Te Tiriti.138

Another missionary also didn’t believe Maori understood all the
implications of the British proposal. Richard Davis said some told
him later they didn’t know thoroughly its nature but trusted the
judgement of the missionaries and signed at their

recommendation.139

136 Brief of Evidence of Dr Donald Loveridge, Wai 1040 #, A18 p196
137 Brief of Evidence of Dr Donald Loveridge, Wai 1040 #, A18 p200
138 Brief of Evidence of Dr Donald Loveridge, Wai 1040 #, A18 p207
139 Brief of Evidence of Dr Donald Loveridge, Wai 1040 #, A18 p208
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9.15

9.16

Williams then stayed and listened to ill disposed Europeans state to
the chiefs that they would be taurekareka. Williams explains his
version given to the chiefs who came to see him following Hobson’s
departure and his reiteration of the benefits to the chiefs going
under the fostering care of the British government (this seems
consistent with matua care not overtaking or adoption) and

becoming one with English people to preserve them as a people.

Further to this Hobson’s dispatch to Governor Gipps included a
transcript of Te Tiriti and a transcript of the Treaty in English in
William’s handwriting. The English Treaty bears a certification that
the Treaty is ‘as literal a translation of the Treaty of Waitangi as the
idiom of the language will admit of. However, both Hobson and

Williams knew that:

9.16.1 Williams never translated Te Tiriti into English, the reverse was

true; and

9.16.2 That Te Tiriti in Maori was the text the Rangatira had agreed, and

9.17

thus the English version being regarded as the translation is a
tacit acknowledgement of the Maori version being the official

agreement.140

Salmond sets out 5 back translations in her evidence and states

that:

“the fact these were requested suggests a clear recognition
by various European authorities that Te Tiriti and the Treaty
in English were significantly different; and that they needed

an accurate translation of the text in Maori that was read

140 Brief of Evidence of Distinguished Professor Dame Anne Salmond, Wai1040 #, A22,

p57
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out, debated and actually signed, since this was the ‘real’

agreement with the Rangatira.l#!

9.18 Phillipson has also noted the need for the back translations. Of
particular interest is the one completed by the Native Department

for the Legislative Council in 1869.142

“Thus, Williams was faced with the task of conveying
concepts for which there were no natural Maori equivalents,
using missionary Maori as his medium, and ensuring that the
document was both comprehensible and likely to draw
support. The result is that later commentators found the
need to translate the Maori version of the Treaty, to convey
in English what the Maori document had actually appeared
to say in 1840. This became an important feature of the
crises of the 1860s. William Martin, for example, drew the
government’s attention to the point that ‘chieftainship’ had
been guaranteed in the Treaty. Richard Davis retranslated
the Treaty, using the word ‘government’ instead of
sovereignty, and ‘supremacy’ to translate Rangatiratanga, in
his new English version. Similarly, TE Young of the Native

Department had a new version of the Treaty published by

the Legislative Council in 1869, using words like

government and chieftainship instead of sovereignty

and possession.”

141 Brief of Evidence of Distinguished Professor Dame Anne Salmond, Wai1040 #, A22,
pll

142 pr Phillipson, “Bay of Islands Maori and the Crown, 1793-1853” Wai 1040 #, A1,
p273
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Nga Kupu o Te Tiriti

9.19 It is submitted that two key words used in Te Tiriti and their plain
meanings, explain the fundamentals of the relationship being
forged. They are kawanatanga, and te tino rangatiratanga. These

words have been translated to mean the following:

Kawanatanga:
- Governorship!43
- Governorship, only of the lands given to the Queen and
as meaning the governor will govern pakeha people!4
- Province or principality4>
- Function of government146
- Government.4”

- Governorship.148

Te Tino Rangatiratanga

— Absolute unfettered chieftainship14?

— Unfettered chiefly powers, under their own domains
the rangatira, hapu and people would retain
autonomous control.150

- Independence.151

- Entire supremacy.152

143 Brief of Evidence of Distinguished Professor Dame Anne Salmond, Wai1040 #, A22,
pl8

144 Brief of Evidence of Dr Patu Hohepa, Wai 1040, # D4, pp52 & 53,

145 Translation in Te Paipera Tapu; Brief of Evidence of Distinguished Professor Dame
Anne Salmond, Wai1040, # A22, p18

146 He Whakaputanga/Declaration of Independence; Brief of Evidence of Distinguished
Professor Dame Anne Salmond, Wai1040, # A22, p18

147 Translation of Te Tiriti by T E Young of the Native Department published by
Legislative Council, 1869

148 Historical-semantic translation of Dr Henare, “The changing images of nineteenth
century Maori society - From Tribes to Nation”, Wai 1040 # A16, pp230-231

149 Brief of Evidence of Dr Patu Hohepa, Wai 1040, # D4, p54

150 Brief of Evidence of Distinguished Professor Dame Anne Salmond, Wai1040, # A22,
pl9

151 He Whakaputanga / Declaration of Independence, translated by Eruera Pare Hongi
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- Sovereignty.153
— Chieftainship.1>4

— Full (absolute) authority and power (chieftainship)1>>

9.20 In so far as the rangatira were concerned:

“Rangatiratanga related to a thoroughly familiar concept -
everyone knew what rangatira could and could not do, even
if they were not quite certain about kawana, or Governors;
and this phrase must have reassured those rangatira who
feared that kawanatanga might involve some more
substantial surrender of their authority. If they were to
retain unfettered chiefly powers within their own domains,
then kawanatanga, by contrast, must be some kind of
circumscribed power - most likely that suggested in the
Treaty preamble of kai whakarite — mediator, negotiator or

adjudicator.”156

9.21 Salmond concludes that:

“Kawanatanga was not an accurate or even plausible

translation equivalent for ‘sovereignty’.

152 Back translation of Te Tiriti by Rev Richard Davis

153 Hobson'’s Circular letter to chiefs dated 27 April 1840 - thought to have been
translated by Colenso

154 Translation of Te Tiriti by T E Young of the Native Department published by
Legislative Council, 1869

155 Historical-semantic translation of Dr Henare, “The changing images of nineteenth
century Maori society - From Tribes to Nation”, Wai 1040 # A16, p231

156 Brief of Evidence of Distinguished Professor Dame Anne Salmond, Wai1040, # A22,
pl9
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9.22 The rangatira understood that a Kawana was subordinate to a King
or Queen and thus by implication kawanatanga was a subordinate

or delegated power.157

9.23 On Rangatiratanga pou korero have said:

“Rangatira were duty bound to protect the mana and
Rangatiratanga of the hapu, its lands and the lives that were

led there.”158

“To suggest then that men from this cultural milieu would or
could surrender their personal and hapu sovereignty without

a fight is absolutely absurd.” 159

9.24 Reverend Richard Davis’s back-translation of Te Tiriti translated
rangatiratanga as ‘entire supremacy’. Further, what is thought to be
Colenso’s translation in the April 27 1840 circular letter, translates
rangatiratanga o te Kuini as sovereignty of the Queen®® and also
uses rangatiratanga in respect of the chiefs, thus suggesting the

missionaries understood exactly what words denoted sovereignty.

Oral Debates

9.25 Further to the actual wording of Te Tiriti, is the issue of the debates
forming a large part of the understanding of the relationship that
was being forged. It is submitted that Maori being an oral language

and oral culture meant that ones word was ones bond.

157 Brief of Evidence of Distinguished Professor Dame Anne Salmond, Wai1040, # A22,
p28

158 Brief of Evidence of Erima Henare, Wai 1040, # A30(c), p7, para 24

159 Erima Henare, Week One Transcript, Wai 1040, #4.1.1, p35

160 Brief of Evidence of Professor Alan Ward, Wai 1040 #, A17, p71
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9.26

9.27

9.28

9.29

9.30

The verbal discussion, debate and negotiation was part of the
established norms of Maori society under which acceptance of

sovereignty had to be gained according to Hobson’s instructions.

The oratory of the rangatira in the context of Te Tiriti debates was a
search for full understanding as to the meaning and effect this

agreement was to have.

Thus verbal assurances would therefore be prominent as regards to
the relationship being established, in other words the oral
discourse would qualify the written word, so whatever became an
understanding in terms of the oral exchanges, the speeches that
were made and the reassurances that were given, is therefore an
extension to (or a qualification to, if contrary), the written

document itself.

In other words the written word on its own is not the whole
agreement. The issues raised orally and the fact the concerns were
alleviated by reassurances from Crown agents also forms an

important part of the overall agreement.

In summary the debates and speeches at Waitangi can be

crystalised into five main issues:

a. Mana - many speakers had concluded that the Governor would
set himself above them. Many said that if Maori and Europeans
were to be equal under the new relationship, they would

consent - but then dismissed the prospect as improbable;
b. Lands - many lamented the loss of their lands, either by theft or

sale; Emphasis was placed on the point that they would not give

up their lands;
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c. Laws - many expressed fear of being hung, shot, or made to

break stones on the roads;

d. Desire for peace - and the positive aspects of having the
Governor as ‘matua’, (parent) judge or peacemaker, and

alluding to threats from land sharks, the French and rum sellers;

e. A Governor - should he stay or should he go with his attendant
attributes of kawanatanga, if he stayed who would he govern
over.161 Te Taonui at the Hokianga signing and various other

rangatira stating:

“We are glad to see the governor, but let him be a governor

for the pakeha. We’ll be our own governor.”162

9.31 Captain Lavaud stated:

“the chiefs did not want to hear talk of obedience; they
supposed that captain Hobson would be an additional great

chief for the Europeans only but not for them"163

9.32 This is consistent with the views of Father Catherin Servant, who

accompanied Pompallier and whom stated:

“the majority of orators do not want the governor to extend
his authority over the natives, but over the settlers

exclusively.”164

161 Brief of Evidence of Distinguished Professor Dame Anne Salmond, Wai1040, # A22,
p54

162 Brief of Evidence of Dr Patu Hohepa, Wai 1040, # D4, p23, para 58

163 Brief of Evidence of Distinguished Professor Dame Anne Salmond, Wai1040, # A22,

po
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9.33 Salmond concludes, the Maori text that was debated and finally
signed at Waitangi and elsewhere, must be regarded as the official

record of the agreements between the Rangatira and the Crown.16>

“I do not believe, however, that in signing Te Tiriti, the
Rangatira ceded sovereignty to the British Crown. Although
the English draft of the Treaty is unequivocal on this point,
Te Tiriti - the ‘real Treaty,” as Parkinson calls it - describes a
very different arrangement. In this document, the Rangatira
ceded kawanatanga to the Queen; and in missionary Maori
in 1840, this was a subordinate and delegated power - one
that they had already indicated they might be prepared to
hand over to someone who they themselves appointed. In
their explanations during after these meetings, the
missionaries and Lieutenant Shortland at Kaitaia assured
the Rangatira that under the Queens guarantee of the tino
Rangatiratanga, they would retain absolute control over
their whenua [lands], kainga [living places] and all of their
taonga [valuables]; and ‘that the Queen would not interfere
with their native laws nor customs but would appoint
gentlemen to protect them and to prevent them being
cheated in the sale of their lands.” While the Rangatira
certainly agreed to the introduction of British ture and
tikanga (customary rights and practices), and some were
fearful about how this might affect their status and
freedoms, it seems likely that most were convinced by these

reassurances that the scope of these ture (and the Governor’s

164 Brief of Evidence of Distinguished Professor Dame Anne Salmond, Wai1040, # A22,
pl7
165 Brief of Evidence of Distinguished Professor Dame Anne Salmond, Wai1040, # A22,
pl0

78



role as kai-wakarite) would apply primarily to Maori-

Pakeha interactions.

Overall, the relationship between the Rangatira and the
Crown described in Te Tiriti, and reinforced by these
explanations, was one of the chiefly alliance, a balance of
powers within largely autonomous spheres of action, with
ture and the Governor’s role as kai-wakarite probably
applying to the interactions between them. Given their
experience of chiefly alliances, and despite the advice of
Pompallier and various ‘Pakeha-Maori,’ many of them
believed the assurances they were given (for it was said at
that time, great chiefs never lie), and signed Te Tiriti in hope
that in this alliance between themselves and the British
Crown, the politics of generosity would prevail. The Governor
would not intervene within territories that were controlled
and owned by Maori, nor interfere with ‘native laws and
customs,” but rather, protect the Rangatira and their people
against unscrupulous, lawless whites. Nopera Panakareao
summed up these expectations precisely when he said at
Kaitaia, ‘The Shadow of the Land goes to the Queen; the

substance remains to us.’"166

Free and Intelligent Consent

9.34 In cross-examination McHugh acknowledges that free and
intelligent consent was a self-imposed and self-adjudicated
requirement of British legalism in respect of obtaining the

sovereignty of New Zealand.

166 Brief of Evidence of Distinguished Professor Dame Anne Salmond, Wai1040, # A22,
p87
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9.35 In December of 1837, Glenelg in acknowledging that the Crown
could not and would not exercise any constituent power for New
Zealand to erect some local jurisdiction without Maori consent

stated:

“..that Great Britain has no legal or moral right to establish
a colony in New Zealand, without the free consent of the
Natives, deliberately given, without Compulsion, and without
Fraud. To impart to any Individuals an Authority to establish
such a colony, without first ascertaining the consent of the
New Zealanders, or without taking the most effectual
security that the Contract which is to be made with them
shall be freely and fairly made, would as it would seem, be to

make an unrighteous use of our superior Power.”167

9.36 Dr McHugh acknowledges that the consent the Colonial office
thought had been gained was completely reliant on Hobson
reporting as such. He also acknowledges that Hobson was
completely reliant on the missionaries in concluding that free and
intelligent consent to a cession of sovereignty was in fact

obtained.1®8 McHugh places great emphasis on the acceptance by

167 Brief of Evidence of PG McHugh, Wai 1040 #, D2, p45

168 See the cross examination of Dr McHugh by Counsel, M Doogan in the Week Four
Transcript, Wai 1040 #, 4.1.4, pp543-545 Q: In matters of interpretation, in terms of a
legal principle...that a focus should be placed upon the Maori version because that is what
the chief’s signed.

A: Well if you are taking it from the Maori perspective, yes, but thinking about it in the
Anglo-imperial context the Crown restrained itself - took the position that it was unable to
exercise a constituent power, in other words to issue under its royal prerogative
instruments for the Government of New Zealand unless Maori consent to that had been
obtained. Now when you talk of intelligent and informed consent there is an indication as
though you were thinking of that as though that were a requirement upon which
adjudication could be possible.

We are in an era of - at the pyramided structure to which you referred to before, the
Crown appointed Hobson to obtain the cession of sovereignty, the Crown had recognized
consent as a prerequisite, but as part of the prerogative there was also implicit in that in
the nature of the office and the discharge of the office that Hobson was given to estimate
when, in his view, discharge of that had occurred. So the way in which the British officials
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the Colonial office that Hobson had in fact discharged his office.
Hobson simply stating he had obtained consent to a cession of
sovereignty was in effect all the Colonial office required to hold

strong to that position.

9.37 Dr Loveridge however, took a far more one might say realistic view
of the evidence in relation to Hobson’s obtaining of consent and

thus discharge of office.

“As far as the British Government and the queen’s subjects in
general were concerned, Hobson’s proclamations were the
end of the matter...when the May proclamations were issued
however, a good many chiefs and tribes had not been given
an opportunity to sign the Treaty, or chose not to do so], or
(in at least one case) attempted to retract their
signatures....although a substantial number of Rangatira has
accepted the Treaty, it was still unfinished business as of 21
May 1840. It would remain unfinished business thereafter
where some Maori are concerned, in large measure because

Hobson took no further initiatives to solicit signatures to the

would have seen and regarded there task would have been in terms of discharge of office
rather than meeting particular requirements in a legal positive sense....

Q...can you just clarify for me what you mean when you say that Hobson had to comply
with what he saw as the - well, could you just elaborate on what Hobson was expected
were the prerequisites for the obtaining of that consent? Essentially as I understand it
there is something of a tautology getting set up here that the sovereign being he sole
arbiter of its own process it can decide if it has got consent- if it says its got consent it has
got consent, is that what you are saying?

A: ..so he went through what would have been, in his estimation, exhaustive efforts to
ensure that he discharged the office vested in his trust.

Q: ...but to get to the view that you have discharged your office you have got to come to a
view of what you have factually achieved on the ground. Now he thought he had factually
achieved on the ground the obtaining of the consents of the Rangatira to the signing of Te
Tiriti. Now in coming to the view that that meant he had got their consent to a cession of
sovereignty he was totally reliant on the missionaries.

A: That is right.
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Treaty once his two proclamations had been published. This
is not to say that the Crown ever considered any part of the
country to be ‘left out of the Treaty after this date, but in
some cases Maori consent for inclusion was definitely in

short supply”.169

9.38 Claudia Orange in relaying the “blunt refusal” of Hobson to alter the
Treaty on request from one Rangatira and 50 of his tribe to have his

name and signature removed, states:

“He concluded his Hokianga report by reiterating his earlier

statement that he deemed the Waitangi signing to be the

essential act of cession which had made British

sovereignty over the north complete; the signing of the

Hokianga chiefs was merely an ‘adherence’ which rendered
the question ‘beyond dispute. This was to be his attitude to

all subsequent Treaty signings.”170

9.39 It is submitted that the above shows clearly that Hobson did not in
fact go to ‘exhaustive efforts’ as Dr McHugh would have us believe.
The obtaining of signatures after the 6t of February was, as far as
Hobson was concerned, a nicety but not a necessity. Therefore it
can be concluded that in discharging his office by obtaining consent
from Rangatira that the 46 signatories of the 6t of February was
officially deemed to bind all Rangatira across the country - or at

least the North Island.

9.40 This state of affairs also renders the active decisions of Rangatira
not to sign (such as Tareha) as null and void. Any reasonable

assessment of this situation given “the several sovereignties” of

169 Brief of Evidence of Dr Donald Loveridge, Wai1040, # A18, pp12-13
170 Claudia Orange, The Treaty of Waitangi, Wellington 1987, p66
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tribal existence at the time, seems to render the face value, well

intentioned requirement for full and intelligent consent, hollow

pomp.

9.41 Further it is clear that what the Rangatira in fact consented to was
an authority for the Governor to control the settler population.

Hobson at Waitangi stated:

“But as the Laws of England, gives no Civil power to Her
Majesty, out of her Dominions, her efforts to do you good will

be futile unless you consent.”171

In explaining the Treaty, Hobson placed great emphasis on
the Queens subjects and restraining them with the consent of
the chiefs...he then went on to refer to the chiefs as having

‘often asked the King to extend his protection unto you’.
And

“Her majesty now offers you that protection under this

Treaty”

9.42 Again in Hobson’s own words at the Hokianga signing:

“I am sent here to control such people, and I ask from you the

authority to do so.”172

9.43 The point was also made in cross-examination of Dr McHugh that
no one seemed to inform the Rangatira at any time that the

authority the British were seeking their agreement to was such a

171 Brief of Evidence of Distinguished Professor Dame Anne Salmond, Wai1040, # A22,
p37

172 Brief of Evidence of Distinguished Professor Dame Anne Salmond, Wai1040, # A22,
p65
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vast and all encompassing power that it gave them (the Crown) the
ability to change/adjust and rework the terms of Te Tiriti as they
saw fit without recourse to the Rangatira and immediately if they
so chose. This, at least as far as the Law of Nations text is

concerned, would amount to a failure of proper disclosure.173

9.44 In terms of reliance on the missionaries for the accuracy of the
translations it is also clear from the evidence that the Imperial
Office did not avail itself of, nor thought to examine and determine
the accuracy for itself the Maori text of Te Tiriti, the one that was

actually signed by the overwhelming majority of Rangatira.

A: the position that the colonial office took was that their
officer had informed them that efforts had been made to

obtain Maori consent that had been validly obtained.

Q: That was based on the English version or the Maori

version?

A: So that consideration in terms of the juxtaposition of
Maori and English text was not happening, they took their
officers word that the consent that they had set as necessary

had been obtained...

Q: Yes, so it is based on his report and not on the actual

documents themselves?
A: That is right

A:...yes they received the English version didn’t they 7174

9.45 It is submitted that at the very least the Colonial office were

somewhat careless in accepting without question both the accuracy

173 See the cross examination of Dr McHugh by Counsel, G Sharrock, Week Four
Transcript Wai 1040, # 4.1.4, pp596-597

174 See cross examination of Dr McHugh by Counsel, TK Williams, Week Four Transcript,
Wai 1040, #4.1.4, pp584-585
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9.46

9.47

9.48

of the translations of Te Tiriti and that free and intelligent consent

had in fact been obtained, at worst it was willful blindness.

[t is probably obvious, but the point is an important one - that the
Rangatira of Ngapuhi Nui Tonu only signing and understanding the
Maori version did not agree freely or intelligently agree to the
English translation which states something else, and which was to
be the basis of a proclamation of sovereignty by Britain over New

Zealand.

It is submitted that this is not a situation, which has with the 20/20
vision of hindsight been realised. The Colonial office could have
been or become aware of it had it made a careful and independent
check of the situation for itself. Whether judged by today’s
standards or the standards of 1840, it is submitted that it is
nonsensical for both Hobson (who allegedly took his office very
seriously) and for Imperial officers to just simply accept - given
that all were aware that Hobson could not speak the Maori language
- that the translation of a single missionary, who was not an expert
in te reo and who as reported in the official reports did so in very
short time, was accurate enough to provide free and intelligent

consent.

This is particularly so when at the signing of Te Tiriti itself and on
occasions afterwards there was objection made by numerous
people that the Rangatira had not been fully informed as to the
meaning and intent of the British officials. This surely would have
raised some red flags for Imperial officials and one might expect

that to have been acted upon.
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Missionaries were agents of the Crown

9.49 It is not in dispute that the CMS Missionaries acted to assure and
encourage the Rangatira to enter into Te Tiriti. Essentially their
vital involvement in the whole transaction meant they acted as
agents of the Crown. The CMS Missionaries were specifically
directed to assist in Hobson’s endeavors, as recorded in Professor
Ward'’s evidence, Bishop Broughton of Auckland wrote to Williams

on 10 January 1840:175

“Upon the fullest consideration my judgment inclines me very
strongly to recommend to you, and through you to all other
members of the mission, that your influence should be exercised

among the chiefs attached to you, to induce them to make the

desired surrender of sovereignty to Her Majesty.”

9.50 It is noted with interest that the term ‘induce’ is used. As set out
earlier, consent was to be obtained freely and without inducement.
Dr Loveridge notes that the missionaries as translators were:

“...not neutral parties ...” 176

9.51 In 1844, the CMS secretary reported to Lord Stanley that:177

“ It was mainly through the influence of the missionaries and
the assurances given by them that their lands would be secure
under British sovereignty, that the Treaty of Waitangi was
signed by the different chiefs throughout the island.”

175 Summary Reponse of Professor Alan Ward Wai 1040, # A19(a), p103

176 Brief of Evidence of Dr Loveridge, Wai 1040 #, A18, p238 and see the
Sumary/Response of Professor Alan Ward Wai 1040, #A19(a), p30 and see the Brief of
Evidence of Dr Loveridge #A18, p207with regard to the concern expressed by Colenso
in the event that the Rangatira should say, “ ... You advised me to sign that paper, but
never told me what were the contents thereof...should the Rangatira find that they had
been misled over the advice to sign Te Tiriti

177 Kawharu, “Te Tiriti and its Northern Context” Wai 1040, #A20, p92
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9.52 The issue of the Reverend Henry Williams'’s abilities to and motives
in transcribing and interpreting the English draft into Te Tiriti is at
the heart of the problem in reconciling the meaning and
understanding of the arrangement made. Williams alongside

Hobson was a foremost figure in Te Tiriti, he:

Translated the English draft into Maori;
Presented Te Tiriti, reading it out loud to the Rangatira;

Translated Hobson'’s explanations of what it meant, and then

B W hpoe

Met separately with the Rangatira that evening to convince

them to sign it.

9.53 Dr Phillipson discusses Williams’s role as an interpreter and the
manner in which his interpretations have been dealt with over the

years:178

“Williams, as primary translator, is alternatively praised and
blamed for this state of affairs. He is considered by some as a
deceiver, by Nga Puhi like Sir James Henare as simply a poor
translator, and by yet others as someone who conveyed fairly
accurately the relation in which Governor and Maori would

stand to each other for the foreseeable future.”

9.54 Hobson and Williams and Busby had different later recollections of
what was said, but the effect of the missionary advice was
consistent in both Williams and Busby's account: that the
missionaries approved of the Treaty and advised acceptance of it on
the basis that the Treaty would provide security for the Chiefs
against other nations and the Queen’s own subjects, it was an act of

love by the Queen.

178 Dr Phillipson, “Bay of Islands Maori and the Crown 1793-1853” Wai 1040 #A1,
Chapter 3, p273
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9.55 Loveridge further emphasises British reliance on the missionaries

to obtain consent:179

“The missionaries are seen as the link which enables this

process to work, I think by the British Government.”

9.56 It is clear that Hobson almost entirely relied on the missionaries in
obtaining support for Te Tiriti from the Rangatira. Cleary they acted
in the capacity of his agents and therefore their conduct can be

considered to be acts of the Crown.

10. Meaning and Effect of Te Tiriti

10.1 So what in the end did the Rangatira understand Te Tiriti to mean?
It is submitted that the evidence in summary is consistent on the

following points as to meaning and effect:

10.1.1 That the meaning and effect was derived through Maori eyes, and
Maori ears. Salmond sets out below an entirely consistent view of

the Claimants position:

“Although many of them were seasoned travellers, who knew
about the Governors and Kings, they were Maori
cosmopolitans, not brown-faced Europeans. I think that most
Rangatira understood Te Tiriti, true to their own relational

logic.”180

10.1.2 That a Rangatira to Rangatira relationship would be formalized

179 Cross examination of Dr Loveridge by B Gilling - Week Four Transcript Wai 1040, #
4.1.4,p436
180 Brief of Evidence of Distinguished Professor Dame Anne Salmond, Wai1040, # A22,

p86
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with the Queen of England and her Governor would remain here
with authority from the chiefs to regulate and control lawless

pakeha;

“..guarding Maori from spiritual as well as practical assaults
from other Europeans. In the new order heralded by the
arrival of Europeans, the Governor would serve as a kai-
wakarite, a mediator, adjudicator and negotiator in the
relationships between Maori and Europeans, to keep things

tika - just, proper and correct.181

10.1.3 That the Governor would be a protector, and in particular against
undue land loss to pakeha who did not respect Maori authority and

laws;

10.1.4 That Rangatira would retain their Rangatiratanga (chiefly power
and authority equivalent to sovereignty) as they always had over
all their estates, resources and precious things, and their laws and

customs would continue.

10.2 However, almost immediately following the signing of Te Tiriti the
Rangatira were raising concerns about the implications of the
agreement. Rangatira from Mangungu sought to withdraw their
signatures the day after signing.182 Some key Rangatira including
Kawiti and Tareha did not sign on the 6t of February concerned for
their lands and authority. Other Rangatira requested urgent
meetings with Hobson, wrote letters and had discussions with the
officials, missionaries and settlers about their concerns regarding

Te Tiriti.183

181 Brief of Evidence of Distinguished Professor Dame Anne Salmond, Wai1040, # A22,
p86

182 Johnson, R, The Northern War 1844 - 1846, Wai 1040, # A5, p48

183 Johnson, R, The Northern War 1844 - 1846, Wai 1040, # A5, p48
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10.3 Salmond discusses what the Crown did after the signing of Te Tiriti
on the 6% of February which caused indignation and fury among
Rangatira who felt they had been duped and betrayed by the

Crown184;

“As soon as the meeting was over, however, those on the
British side of the transaction replaced Te Tiriti with the draft
Treaty in English as the ‘official’ account of what had been
agreed between the Rangatira and the Crown. By that simple
act, the balance of powers between Rangatira and the
kawana in Articles 1 and 2 became, in theory at least,
absolute control by the Crown. Further in governance
arrangements that were instituted soon afterwards, Maori
were given no place, contrary to Article 3. From that time on

a history of conflict and bloodshed was almost inevitable”15>

10.4 These submissions turn now to the reassurances given by Hobson
after the signing of Te Tiriti. Counsel refers in particular to several
hui between Hobson and various rangatira who were signatories

and the April 27, 1840 circular letter to the chiefs from Hobson.

10.5 Tensions in Ngapuhi rose within months of the signing as it became
apparent that the chiefs and the Crown held conflicting
understandings of Te Tiriti, in particular the sphere of the Crown’s

kawanantanga.

10.6 In April 1840, several Ngapuhi leaders held urgent meetings with
Hobson to discuss the Treaty and issues of authority. The diary of
John Johnston who was staying with Hobson at that time records

the following from the hui:

184 Brief of Evidence of Anne Salmond, Wai 1040, # A22, 89
185 Brief of Evidence of Anne Salmond, Wai 1040, # A22, 89

90



“Several chiefs from CaiCoi [Kaikohe], Tyami [Taiamai],
Waitangi and the vicinity of Waimati [sic] waited on the
governor to tell him ‘Our hearts are dark and gloomy from
what Pakehas have told us, they say "that the Missionaries
first come to pave the way for the English who have sent the
governor here, that Soldiers will follow and then he will take
away your lands and shoot you, which is easy as the
Missionaries by making you Christian have unfitted you for

defending yourselves.’186

10.7 At the meeting, chiefs expressed their deep concerns about Te Tiriti.
In an attempt to reassure Maori of the beneficent intent of the
British Crown, Hobson re-emphasised the protective nature of
Crown pre-emption. Of particular note was Hobson’s explicit
assurance that the Queen would only buy from Ngapuhi the lands

‘they did not require’. 187

10.8 It is important to note that Ngapuhi were coming to the governor
with their concerns about the Treaty at an early date (before
cession had been proclaimed). In reply, Hobson strongly re-

emphasised the positive terms of Te Tiriti.

10.9 Further meetings were held on 8 April 188

“Hobson appears to have followed up these meetings with a
circular letter sent to chiefs in the north and elsewhere. This
printed document, dated 27 April 1840, advised Maori not to

believe the words of ‘Pakeha kino’. The document went

186 Johnson, R, The Northern War 1844 - 1846, Wai 1040, # A5, p49
187 Johnson, R, The Northern War 1844 - 1846, Wai 1040, # A5, p49
188 Johnson, R, The Northern War 1844 - 1846, Wai 1040, # A5, p 50
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further to reinforce the words spoken at the Waitangi and
Hokianga hui, and gave Maori an express assurance that

theirs lands would not be taken from them.”

And

It is little surprise then that the Northern Maori saw the
guarantee of “te tino Rangatiratanga” in Te Tiriti at the same
time as a confirmation of their own chiefly authority and

sovereignty.189

10.10The circular letter was dispatched to the chiefs and for the sole
purpose of reassuring the Rangatira as to the arrangements made. It
is submitted this letter is an important document for understanding

the arrangements made that it is worthy of being set out in full.

“No Paihia, no te 27 o nga ra o Eperira, 1840.

E hoa,

Kua rongo atu te Kawana tenei ano tetahi Pakeha kino, tutu, aha
noa atu, i roto i a koutou, e tohe ana kia wakaohokia ai o koutou
ngakau, kia kino ai koutou ki te Rangatiratanga o te KUINI; e mea ana
aua Pakeha kino, E tangohia o koutou wenua, a ka takahia rawatia o
koutou Rangatiratanga, me o koutou ritenga tika. Otira hei korero kino
tenei, hei korero teka hoki no nga Pakeha kino. Kaua koutou e
wakarongo ki a ratou korero kino. He pono pu te korero a te Kawana ki
a koutou; wakarongo mai ki a ia.

Ko a hau, ko te Kawana, e mea ana, He teka rawa te korero i
korerotia e nga tangata kino ki a koutou. Tenei a hau te wakahua atu ki
a koutou i taku kupu i korerotia e a hau ki nga Rangatira, i te
huihuinga ki Waitangi, ki Hokianga hoki; ka tohe tonu te Kawana ki te
wakau i nga tikanga, me nga taonga katoa o nga tangata maori; a ka
tohe hoki te Kawana kia mau ai te rongo, te atawai, me nga
ahuwenuatanga, i tenei wenua. Heoi, mau e korero tenei pukapuka ki
tou kupu.

Na to koutou hoa,
Na te KAWANA.”

189 Johnson, R, The Northern War 1844 - 1846, Wai 1040, # A5, p51
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10.111t is further submitted that the letter by reassurance of the
continuance of Maori Rangatiratanga, ritenga tika, tikanga and nga
taonga katoa, which on a plain translation of the words would mean
chiefly authority, just rights and laws and all valuable possessions,

denotes two jurisdictions being arranged.

10.121t further reinforces the purpose of the Governors jurisdiction as
being kia mau ai te rongo, te atawai, me nga ahuwenuatanga, I tenei
wenua. The plain meaning being to maintain peace,

goodwill/protection and industry in this land.

10.13The letter is signed by the Governor. It is recorded and in evidence
that Hobson was ill at this time but being cared for in Te Waimate,

where the hui were being held.

10.14What is striking about these reassurances is the consistency they
have with the oral assurances given at Waitangi and Hokianga
regarding the purpose for British authority and the maintenance of

the Rangatira’s authority over their dominions.

10.15The further important point of interest is the use of the words
Rangatiratanga o te KUINI to express sovereignty of the Queen and
the use of Rangatiratanga to express authority of the chiefs. Albeit
that the pakeha translation of the letter does not interpret
rangatiratanga but refers to ritenga tika as original customs, we can
safely assume, in counsel’s submission that the Maori version of the

letter is the one the Rangatira received and understood.

10.16 In relation to the April 27 letter Ward describes the letter as:190

190 See the cross examination of Dr Ward by Counsel, Ms Tuwhare, Week Four
Transcript, Wai 1040 #, 4.1.4, pp342-343
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a. Upholding the assurances during the negotiations;

b. To repudiate suggestions that Maori would be degraded by
the advent of British authority; and

c. Rebutting the assertions of pakeha turning hearts against the

sovereign of the Queen.

10.17 The Maori and English versions of the April letter to the chiefs were

put to Ward in cross examination:191

Q:...what we can gauge from that is that essentially the chiefs
understood for good reason, that they were retaining their
sovereignty, that there was not a cession, there was not a
transfer of that ultimate power, if you like to some other
higher authority than theirs. It puts them on an equal
footing?

A: certainly the use of the word rangatiratanga for both the
queen and the chiefs does appear to put them on an equal
footing. I have not studied this document I have to say...My
first impression on reading it was that it is implying that
rangatiratanga was a concept or an authority which could be
exercised in different ways, in different realms, that there
could be rangatiratanga of the queen and rangatiratanga of

the rangatira, and both are there in their...

Q: Could co-exist.

A: They could co-exist.

10.18 If one is inclined to the view that jurisdiction is equivelant for all

191 See the cross examination of Dr Ward by Counsel, Ms Tuwhare, Week Four
Transcript, Wai 1040 #, 4.1.4, pp343-344
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intents and purposes to sovereignty, and notes the use of the term
Rangatiratanga for the queens sovereignty, it is submitted that
clearly the relationship envisaged was one an equality of power and

dual jurisdictions.

11. POST TE TIRITI - The Aftermath and the Northern
Wars

I heke mai nga toto o oku tupuna ki mua i te mura o te puu,

mo te mana o Te Whakaputanga me Te Tiriti te take

The blood of my ancestors was spilt in front of the gun and

they died for the sake of Te Whakaputanga and Te Tiriti192

11.1 By Directions dated 1 October 2010, the Tribunal raised its
reluctance to attend the site visit to Ruapekapeka pa stating “we
think that the events at Ruapekapeka will be a significant part of the
stage two Inquiry and a site visit to that area is better left until that

time:”193 The Tribunal has also said:

“The battle of Ruapekapeka 1844 - 1845 as stated by Counsel
illustrates the Ngati Hine and Ngapuhi understanding that
they maintained their Rangatiratanga and that Rangatira
only sought to defend what they saw as their rights and
chiefly authority guaranteed by Te Tiriti  While they
statement of issues allows flexibility the issues are still
focused on the understanding and effect of He Whakaputanga

and Te Tiriti"1%*

192 Brief of Evidence of Hirini Henare (withheld)
193 Memorandum-Directions, Wai 1040, # 2.5.52
194 Memorandum-Directions, Wai 1040, # 2.5.52
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“Matters such as the Northern Wars 1844-1846 and the
Treaty today will be the subject of future hearings in the Te
Paparahi o Te Raki Inquiry. Our initial hearings must be
focused on He Whakaputanga and Te Tiriti. Any evidence
that has no causal relationship to what happened in either

1835 or 1840 must be heard later.”195

11.2 The Tribunal has heard time and time again that in order to
understand how their tupuna understood He Whakaputanga and Te

Tiriti context is everything.19¢ This context extends beyond 1840.

11.3 Pou korero and many other tangata whenua and technical experts
have provided evidence on the actions of their tupuna following the
signing of Te Tiriti. From a Ngapuhi point of view the Northern
Wars of 1844 -1846 and subsequent events are absolutely critical to
a proper understanding of the relationships established under He

Whakaputanga and Te Tiriti.

11.4 For Ngapuhi, the Northern War relates more to He Whakaputanga
and Te Tiriti than any other issue that will be addressed by this
Tribunal. There is no other reason that Ngapuhi went to war against
the Crown. They fought to defend their understanding of He
Whakaputanga and Te Tiriti.

11.5 It is not possible in this part of the submissions to provide a full
account of the war period following Te Tiriti. Pou korero and hapu
witnesses have provided evidence regarding the nature of
relationship between their tupuna and the Crown following Te

Tiriti. These submissions also do not intend to go into the specifics

195 Memorandum Directions, Wai 1040, #2.5.23
196 Erima Henare, Week Four Transcript, Wai 1040 #, 4.1.4, p110
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11.6

11.7

11.8

11.9

of the battles; this is not to take away from the significance of the
events, but to leave it to hapu to tell their own korero tuku iho.
Rather, the purpose of these submissions is to highlight the key
events and issues, which led to the decline of the relationship
between Ngapuhi and the Crown to the extent that Ngapuhi went to

war.

What an overview of the post 1840 period highlights is that the
relationship that the Rangatira intended to have with the Crown
under Te Tiriti was never going to result. The Crown was never
going to respect the chiefs Rangatiratanga as promised under Te

Tiriti.

Furthermore, this period is where the true colonising objectives of
the Crown are revealed. The Treaty/Te Tiriti was a preface for this
to occur, the “legal foundation” for the inherent violence of
colonisation and dispossession that necessarily followed in order
for the Crown to effect its sovereignty and take over the chiefs lands

and economy.

However, above all, an overview of the post 1840 period shows that
the Rangatira would never accept the Crown’s view that it gained
sovereignty under The Treaty. In their minds, under Te Tiriti they
did not cede their Rangatiratanga (sovereignty) to the Crown. The
chiefs would not allow the Crown to diminish their Rangatiratanga

and the mana of He Whakaputanga and Te Tiriti.

It has been said many times that the chiefs fought and died to
uphold the mana of He Whakaputanga of Te Tiriti.

Rangatiratanga

11.10With an appreciation of the evidence on how the chiefs
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understood Rangatiratanga it must now be agreed that

Rangatiratanga was essentially and necessarily inalienable.

“Had ceding sovereignty been suggested over that time, that
is that the Rangatira gathered at Waitangi should surrender
their mana to all the foreigners, all hell would have broken

loose.”197

11.111n 1844, just four years after the signing of Te Tiriti “all hell” did

break loose. Ngapuhi were at war.

1840 - Ka Timata nga Raruraru

11.12Ralph Johnson in his report on the Northern War assessed the
period between the signing of Te Tiriti in 1840 and the battles
commencing in 1844. He discusses this period as a time of

“escalating tensions” between the chiefs and the new government.

11.13Following the signing of Te Tiriti the chiefs continued to exercise
their Rangatiratanga as always. At the same time the Crown sought

to impose its newly assumed sovereignty under the Treaty.

11.14 Interestingly, the four year period before the Northern Wars from
1840 is typified by a Crown action attempting to impose
sovereignty followed by the chief’s resistance to that imposition of
sovereignty. The Crown would offend the chief’'s Rangatiratanga
and they would try to reconcile this with the Crown through

peaceful resolution.198

11.15 Ultimately however, the Crown would ignore the chiefs concerns,

197 Erima Henare Week One Transcript, Wai 1040 #, 4.1.1, p36
198 Johnson, R, The Northern War 1844 - 1846, Wai 1040, # A5, p408
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fail to respond to their requests for hui, continue to implement laws
that encroached on their economic and political arrangements and
fail to provide for the Rangatira in the Crown’s new models of

governance.19?

11.16 While it is not necessary to cover each event in depth it is important
to note the significant acts the Crown took shortly after Te Tiriti to
impose its newly assumed sovereignty. The following acts effected
all of Ngapuhi:

a. 1840 - The government removed the 1834 He Whakaminenga
flag from Waitangi and then re-erected the British flag at
Kororareka;

b. May 1840 - Hobson issued a proclamation declaring the chiefs
ceded sovereignty to the Queen under The Treaty;

c. June 1841 - The government issued the Customs Ordinance
which stopped Rangatira from charging customs and anchorage
fees for trading vessels;

d. September 1840 - The government relocated the capital from
Okiato/Kororareka to Auckland. This had the effect of removing
shipping and trade away from the North.200

11.17 The Crown'’s exercise of “kawanatanga” was clearly encroaching on
the chiefs Rangatiratanga. Ngapuhi have provided evidence that
Rangatira were losing control over trade, they were being tried
under British laws, their tikanga were being disrespected and
dodgy land dealings continued.2! This is not the relationship the
Rangatira envisaged under Te Tiriti. At the signing of Te Tiriti the
chiefs held the belief that kawanatanga would only apply to the

199Brief of Evidence of Distinguished Professor Dame Anne Salmond, Wai 1040, # A22,
p89

200 Johnson, R, The Northern War 1844 - 1846, Wai 1040, # A5, p68

201 Te Kapotai Hapu Korero, Wai 1040, #D5
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Pakeha and not to themselves.292 Their Rangatiratanga would

always qualify kawanatanga.

11.18However, and it keeps coming back to the same issue, the Crown
assumed much more under The Treaty, than the chiefs ever agreed
to under Te Tiriti. From the Crown’s perspective from 1840, 1841,
1842 and forever into the future, there was only The Treaty, and by

The Treaty there was one flag, one sovereign.203

11.19What the evidence has shown is that having a Treaty, a Flag and
proclamations were not enough for the Crown to take control of
New Zealand and to subordinate the Rangatira who were becoming
increasingly resistant or “rebellious”. This is the difference between
legal sovereignty and effective sovereignty. However in the Crown’s
mind it had acquired sovereignty under The Treaty and it was not

about to give it back.

11.20When questioned on whether or not the Crown gained sovereignty

by the chiefs signing Te Tiriti alone, Professor Ward responded:

“..Not by the act of signing alone, no...they would have
certainly needed a force of arms to assert absolute
sovereignty, 1 am not sure that that was ever their

intention.”204

11.21What is clear is that the Crown certainly intended to use a force of
arms to impose its sovereignty in Ngapuhi in 1844. Whether or not
the Crown intended to seek “absolute sovereignty” or not must be
an irrelevant consideration for this Tribunal. This is especially so

when the consequence of its actions in effecting that sovereignty are

202 Johnson, R, The Northern War 1844 - 1846, Wai 1040 #, A5, p53
203 Dr McHugh, in Week Four Transcript, Wai 1040, #4.1.4, p535
204 Dr Alan Ward, in Week Four Transcript, Wai 1040, #4.1.4, p376
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the loss of life, lands and the dispossession of Maori.

11.22When questioned on whether the motivations of the Crown (in
particular those outlined in the 1837 report) which lead to The
Treaty is relevant background for this Inquiry, Moana Jackson

replied:

“..Again I would regard them only as minimally relevant,
because as I have said several times in answer to your earlier
questions, they still presumed the right to dispossess, and it
was the assumption of that right to dispossess an innocent
peoples who had done them no harm, which is the basic
wrong of colonisation, and the fact that they might dress that
right up in humanitarian language does not alter the basic

fact of dispossession.”205

11.23 Jackson goes on to say:

“..It does not alter the basic fact that within 30 years we were
regarded as a dying race because of the depredations that
came about as an exercise of that right. The motives would
have only been relevant if they had changed and decided not

to colonise. 206

The battle for He Whakaputanga and Te Tiriti

11.24The Crown had presumed the right to colonise. This is not new, by
the 19t century the British had colonised more indigenous people
than any other nation.207 In 1845, the campaign of the Crown to

enforce sovereignty with military arms was made abundantly clear

205 Moana Jackson in Week Four Transcript, Wai 1040, # 4.1.4, p174
206 Moana Jackson in Week Four Transcript, Wai 1040, # 4.1.4, p174
207 Moana Jackson in Week Four Transcript, Wai 1040, # 4.1.4, p173
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to the chiefs when the Crown declared martial law in Ngapuhi.

11.25In the month of April 1845 the Crown issued the following

proclamations:

a. 17 April 1845: The government issued the Naval blockade of
Bay of Islands. The blockade prevented all ships from entering
the Bay of Islands and was intended to deprive Ngapuhi of
stores, supplies and trade in order to bring to an end Ngapuhi

resistance;208

b. 26 April 1845: The government declared martial law throughout
the Bay of Islands. The proclamation served to inform Ngapuhi
that the colonial government would use military force against

them if they resisted their authority;20°

c. 26 April 1845: The government declared that all Pakeha rights
of property and claims to land in Kororareka would be

recognised; and

d. 26 April 1845:The government called only ‘loyal natives’ to
gather round the British flag.210

11.26 Johnson comments on the proclamation declaring martial law:

“The proclamation of 26 April 1845 justified military
operations in order to suppress the ‘rebellion’. The British
believed they held sovereign authority, and perceived Maori
resistance to their sole or supreme authority to be ‘rebellion’;

they sought to crush the rebellion using military force. This

208 Johnson, R, The Northern War 1844 - 1846, Wai 1040, # A5, 222
209 Johnson, R, The Northern War 1844 - 1846, Wai 1040, # A5, 225
210 Johnson, R, The Northern War 1844 - 1846, Wai 1040, # A5, 45
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was the awful logic that lay behind the subsequent British
military invasion of Ngapuhi territory. Finally, the imposition
of martial law sent an unequivocal message to Ngapuhi that
the British authorities would act with military force, rather
than seek a negotiated peaceful outcome. The proclamation
of martial law does not appear to have been translated into

Maori. 211

11.27The proclamations listed above, in particular the proclamation of 26
April 1845 calling on the ‘loyal natives’ to gather round the British
flag highlights an important issue which Ngapuhi have discussed
within the course of this Inquiry. Ngapuhi has finally had the
opportunity to set the record straight about the political division

amongst hapu during this period.

“Loyal” or “Rebels”

11.28From a Ngapuhi point of view, from 1840 onwards the Crown had a
purposive strategy to fuel longstanding political divisions amongst
Ngapuhi and divide “loyal” and “friendly” Maori from the “rebel”
Maori. The Crown sought allies for the war in “friendly” hapu to
assist with breaking down the resistance of “rebel” Maori, who
continued to challenge the Crown'’s authority. Johnson says that
Governor Grey had a policy of gifting, rewards and protections for

the loyal chiefs.212

11.29Since this time, the Crown and many historians have manipulated
this history to justify its colonising campaign. They have tried to
argue that the “loyal” Maori provided assistance and support for the

Crown because they believed in the Crown’s motives.

211 Johnson, R, The Northern War 1844 - 1846, Wai 1040, # A5, 226
212 Johnson, R, The Northern War 1844 - 1846, Wai 1040, # A5, 359
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11.30However, during hearing Week 1 of the Initial Hearings the Tribunal

heard from Mr. Edwards where he said:

“The stand of Taonui and others was in defence of the sacred
oaths the Rangatira gave to Queen Victoria and Her Pakeha
people. The stand of Heke Pokai, Kawiti, Pene Taui and
others was in defence of Maori sovereignty to this land. But
in their own ways, both sides were upholding and defending
the mana and Tino Rangatiratanga of the chiefs. That is, they
were asserting their sovereignty by deciding for themselves

how to deal with the Crown.?13

11.31 This is supported by Johnson where he states:

“..this report has discussed some of the motives of Waka Nene
and other chiefs who chose to assist the Crown. It is
concluded that their motivations were in many senses the
same as Heke’s. An important factor was due regard for the

sanctity of Te Tiriti.”14

11.32The Tribunal also heard from Erima Henare on this matter. Mr.
Henare provided evidence that those who apparently “fell under the
influence of the Crown” did not support its motives. He gave the
example of the battle of Waikerepuru, clearly outlining the real
reasons Mohi Tawhai and others of Te Mahurehure would fight

Ngati Hine, Ngati Manu and Te Kapotai.215

213 Affidavit of Rima Edwards, Wai 1040, #A25, p83

214 Johnson, R, The Northern War 1844 - 1846, Wai 1040, # A5, 409

215 Te Kapotai Hapu Korero, Wai 1040, #D5, p40, “The year 1818 was the battle of
Waikerepuru at Opua. The battle of Waikerepuru was between Te Mahurehure and Ngati
Hine, Ngati Manu and Te Kapotai. Te Waikerepuru is an area below Otuihu pa at Opua.
It was there that Pi was defeated by Kawiti. Moetarau and Koukou were also among the
fallen from Te Mahurehure. Te Atua Kaweia of Te Kapotai was the only one killed in their
number.
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11.33While there were divisions between Ngapuhi hapu during this time,
there has been no evidence from hapu who fought against the
Crown that they ever believed that the hapu that fought with the
Crown supported its motives and authority. The hapu knew the

true origins of the conflict.

The demand for sovereignty

11.34There has been evidence provided by Dr Hohepa and other Pou
korero that at 1840 Maori grossly outnumbered the British. The
Rangatira were in the position of power and had sufficient arms to
defend themselves.216 It is noteworthy that Dr McHugh agreed with

Dr Hohepa summation of Te Taitokerau at 1840.

11.35Erima Henare has said that had the chiefs been aware that the
Crown was seeking a cession of sovereignty under Te Tiriti war

would have broken out then and there. Mr. Henare states:

“The fact that Te Tiriti was signed and the foreigners were
not annihilated is the best evidence that no demand on the
6th of February was made to cede sovereignty. Had the
demand for cede sovereignty been made it would have been
the ultimate insult requiring the ultimate sanction, delivered
by experts in warfare, resulting in a consequential failure to
make a Treaty. In other words, the retention of Maori

sovereignty guaranteed the existence of Te Tiriti.?1”

Why had Mohi Tawhai sided with the Crown in their battle against Kawiti and Hone Heke?
The reason - The death of Pi at Waikerepuru. I wanted to bring this up because no doubt
to those of you here may have thought that Mohi Tawhai sided with the Crown against
Kawiti and Hone Heke to assist the Crown. Definitely not! He fought to avenge the deaths
of Pi, Moetarau and Koukou, that is one reason.”

216 Brief of Evidence of Patu Hohepa, Wai 1040 #, A32, para 89

217 Erima Henare, Week One Transcript, Wai 1040 #, 4.1.1, p34

105



11.36As these submissions have shown, only after the signing of Te Tiriti
did the Crown demand sovereignty. It did this through successive
and repetitive actions aimed to suppress the Rangatiratanga of the

chiefs.

The coming of the forces

11.371t is important to note that at 1840 when chiefs signed there was no
military presence in the North. By 1844 the situation had not
changed. An analysis of the Northern Wars report shows that every
time Ngapuhi resisted the Crown’s authority, the Crown reacted
disproportionately and inconsistent with the intended Te Tiriti
relationship, the Crown used the resistance as a justification to

ramp up the military presence in the North.

11.38This is particularly apparent in regards to Heke’s attacks on the
flagstaff. For each of the first three attacks where no one was
injured or Kkilled, instead of resolving matters through peaceful
means the Crown reacted by sanctioning Heke and ordering more
military into the Bay. By late April, 1845 the British force gathered
for the purpose of attacking Heke and Kawiti numbered about

400.218 Johnson provides:

‘In tracing events from 1840 through to 1845, there is a
discernable consistency in Hone Heke’s actions and
statements. There is a clear logic that harks back to the
earlier understandings of Te Tiriti and He Whakaputanga. It
is visible in his letters to the governor, in his statement to the
missionaries in September 1844, in his actions in the felling of
the flagstaffs, and in the explanations that he proffered. Heke
and other Ngapuhi sought to maintain their chiefly authority

218 Johnson, R, The Northern War 1844 - 1846, Wai 1040, # 5,220
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in the face of the steady imposition of British colonisation.
Much confusion has surrounded Heke’s repeated attacks on
the flagstaff at Maiki hill. Yet it represented both a limited
and symbolic protest against the loss of authority and the

desire to recognise dual authority’.?1°

11.391t is noteworthy that when Heke chopped down the flagstaff his
proposal to the Governor was to let it fly side by side. The governor
was not at all amenable to that idea. As mentioned in the Crown'’s

mind there was only one flag to represent the one sovereign.220

11.40Following the fourth and final attack on the flagstaff in March 1845
the Crown was no longer going to tolerate opposition to its supreme
authority. The Crown set out on an aggressive military campaign
and ordered the destruction of a number of principal pa in the Bay
of Islands belonging to ‘rebel Maori’ that had participated in the
attack on the flagstaff.

11.41At least 9 pa were destroyed in the Crown’s campaign; Mawe,
Kaipatiki, Otuihu, Waitangi, Pumuka’s pa at Te Whangae, Waikare,

Ohaeawae, Haratua’s pa at Pakaraka and Kaihera'’s pa.221

11.42The hapu will address these attacks and the involvement of their
tupuna in the Northern Wars in specific closing submissions and the

stage two inquiry.
Nga Pakanga
11.43As mentioned it would be a lengthy process to recount each event

which caused the decline in the relationship between the chiefs and

the Crown to the extent that they went to war against each other.

219 Johnson, R, The Northern War 1844 - 1846, Wai 1040, A 5, 183.
220 Johnson, R, The Northern War 1844 - 1846, Wai 1040, A 5, 183, 96.
221 Johnson, R, The Northern War 1844 - 1846, Wai 1040, A 5, 411.
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11.44However the situation is aptly summarised by Johnson where he

states:

“Ngapuhi were not ‘rebels’, nor did they seek to make war
against the British. Ngapuhi continued to seek peaceful
resolution to the growing conflict. Heke wrote numerous
letters to governor Fitzroy asking him to come to the north
and discuss the issues, before and during the war. The
governor consistently failed to adequately responded to the

correspondence.”?22

11.45In Phillipson’s Report he also analysed the situation in the North at

this time, and concluded:

“The origins of the northern war lay in the relationship
established with the Crown prior to 1840. It was to that
relationship — the agreement between George IV and Hongi,
and the days of just Busby and the missionaries - that some
Nga Puhi wished to return. It had worked for them, and they
were mistrustful of the new Governor whom they had agreed
to accept in 1840. Their mistrust was turned into a political

crisis by four factors:

The removal of the capital to Ngati Whatua territory, which
deprived them of promised prosperity, and took ‘their’

Governor away to enemy territory;

The economic depression at the Bay of Islands, when
Governor Hobson and their ‘true friends’, as the Chief

Protector noted, had promised them prosperity;

222 Johnson, R, The Northern War 1844 - 1846, Wai 1040, # A5, p408

108



- Worries about land, both prospective (that the Crown might
try to conquer them and take it, making them slaves) and
current (that the Crown already claimed the surplus land for

itself); and

- Concerns about the authority of the Crown vis-a-vis the
authority of the chiefs, and a determination that they be
exactly equal (as in fact stipulated at Waitangi in 1840)."%23

11.46In summary the Crown had not delivered what it promised Ngapuhi

under Te Tiriti.

11.47Between the months of April 1845 and January 1846, Ngapuhi
fought against the Crown at Puketutu, Ohaeawai and Ruapekapeka.
These were the main battles and the sustained conflict which is now

referred to as the Northern Wars.224

11.48Johnson makes the following conclusions regarding the Northern

Wars:

“The Northern War was a conflict fought over the imposition
of British sovereignty. It was the first such conflict fought in
New Zealand and foreshadowed the later conflicts over
Rangatiratanga and kawanatanga fought in Taranaki and

the Waikato in the 1860s.

The colonial government resorted to the use of military force
in order to break Ngapuhi resistance to the imposition of
British sovereignty. As a result, Ngapuhi suffered a military
invasion of their lands and estates by the British colonial

government. The government used its power to deliberately

223 Phillipson, G, Bay of Islands Maori and the Crown 1793 - 1853, Wai 1040 #, A1
224Johnson, R, The Northern War 1844 - 1846, Wai 1040, # A5, p13
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undermine and attack Ngapuhi chiefly authority. It is the
view of this report that the Northern War was a war of

attempted control, of subjection and for sovereignty”.225

11.49 When Professor Alan Ward was questioned by Counsel, Mr. Doogan
that, “Grey was only able to do what he did and the subsequent
governments because at the heart of the assumption of sovereignty
under the English text is the foundation for everything that followed”,

Professor Ward responded:

“It is certainly the basis on which those governors claim to
act. They almost certainly exceeded, they may not have
exceeded the strict legal authority they considered vested in,
but they were wrong, they were badly informed, they were
arrogant; they breached the principles of The Treaty. I think I
would still hold my proposition that it is not the Treaty, the
documents as such, either in English or Maori that underlay
those brutal actions, but the miss-reading of the power by

those men 226

11.50From a Ngapuhi perspective the wars were a direct result of the
Crown’s choice to disregard the promises it made under He
Whakaputanga and Te Tiriti and are therefore directly related to

the two documents.

Houhou te Rongo

11.51Ngapuhi have provided evidence on the terms upon which peace

was reached at the conclusion of the Northern Wars.

225 Johnson, R, The Northern War 1844 - 1846, Wai 1040, # A5, p407
226 See cross examination of Dr Alan Ward, Week Four Transcript, Wai 1040, #4.1.4,
p331
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11.52While peace attempts were made immediately after the battles,
peace was not reached kanohi ki te kanohi until 7 September 1849
at a hui held at Ngati Manu. The chiefs had been requesting this hui
for some time but the officials were reluctant to come back to the

north after the Wars.

11.53Later in late 1857 the Rangatira re-erected the British flag at
Kororareka. The flagstaff was named Te Whakakotahitanga o nga
Iwi and was intended to signal the chiefs’ commitment to securing a

positive relationship with the Crown.22?

11.541In regards to the “peace” terms, the evidence from Ngapuhi can be

summarised as follows:

11.54.1 Agreeing to peace did not mean Ngapuhi accepted the

sovereignty of the Crown;

11.54.2  Ngapuhi have never seen the agreement to reach peace as a

relinquishment of their Rangatiratanga; and

11.54.3  Ngapuhi chiefs still expected that the Crown would respect

their Rangatiratanga.228

11.55This is consistent with Kawiti’s peace terms Hirini Henare provided

during Week 1 of the Initial Hearings:

“..Kei te maharahara ki nga korero o taku tupuna ki te
kawana...i muri i te pakanga o Ruapekapeka, kua mutu tenei

whawhai a taua, ka hiahia koe hoki mai ano, kua whawhai

227 Transcript of Willow-]Jean Prime, Wai 1040, 4.1.4,72.
228 Te Kapotai Hapu Korero, Wai 1040, D 5, 72.
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ano taua...

Remember well what my ancestor Kawiti said to the Governor
after Ruapekapeka, this fight of ours is over, if you want that
we should fight again, then come back, we will fight

again..”?29

11.56 What Kawiti’'s words show is that although the conflict had ceased,
the chiefs were still prepared to fight to defend their Rangatiratanga
and understanding of He Whakaputanga and Te Tiriti.

12. Realism of the site of Public Power after 1840

12.1 Experts in New Zealand’s Constitutional arrangements have made
the point well that a constitution is about the reality of public power

- who exercises it, when and how.230

12.2 As Jackson stated in evidence:

“the very idea of erecting and imperium was in effect a
justification for the overthrow of existing indigenous polities
and presumed a voluntary giving away or ceding of authority
by those polities, it is contrary to everything that underlay the
political constitutional and legal reality of Indigenous

peoples.”?31

12.3 It is submitted that this Tribunal must view Te Tiriti in its

229 Brief of Evidence of Hirini Henare (withheld)

230 Palmer, M. S. R. The Treaty of Waitangi in New Zealand’s Law and Constitution,
Victoria University Press, 2008, p19

231 Brief of Evidence of Moana Jackson, Wai 1040, #D2, p5
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contemporaneous context and therefore from the basis of
constitutional realism. Putting aside the wording and linguistic
analysis of Te Tiriti for a moment, the Claimants also seek that the
Tribunal view the arrangements from their context and substance
and the reality of public power in the rohe of Ngapuhi nui tonu in

the months and years following its signing.

12.4 Looking solely at the context and the reality of public power post
the signing of Te Tiriti it is submitted that it is undoubtedly clear
that the arrangements that were entered into by both the Crown
and Maori was intended to be a power sharing arrangement. One in
which the Rangatira of Ngapuhi nui tonu would continue to exert
their mana as they always had and according to their cultural norms
and where the British officials had authority to assist with this, in

particular in relation to British subjects.

12.5 Itis clear that even the Crown witnesses have agreed on this point.
That the signing of Te Tiriti of Waitangi was not a wholesale

transfer of sovereignty from Rangatira to the British. Ward notes:

“It is fairly clear that the Rangatira who signed the Treaty
expected that the Crown officials would work with them in
shaping a form of governance in New Zealand which would
better address the problems that had emerged from contact

with the wider world”?32

12.6 McHugh points out that:

“It was one thing to assert the Crown'’s sovereignty and for its
officers and own system of constitutional law to regard that

as incontrovertible. It was altogether another matter putting

232 Brief of Evidence of Professor Alan Ward, Wai 1040, # A17, p3
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that into effective practice, as the history of New Zealand and

Maori relations with the Crown have shown so strongly.”233

13. TE TIRITI AS AN INTERNATIONAL TREATY OF
PROTECTION

13.1 If Te Tiriti cannot be deemed to be a Treaty of cession then it is
submitted it must be regarded as a valid legal treaty of protection.
Palmer convincingly points out that the principles of International
law for the interpretation of Treaties favor the Maori

understandings of the terms of the Treaty in 1840 as follows:

o If one language version has to be chosen over the other the
arguments for choosing the Maori version are strong,
deriving from the fact that the overwhelming majority signed
the Maori text of the Treaty and that that was the version
printed officially in Britain followed by the English
translation so marked.

o At international law, “the meaning which best reconciles the
texts, having regard to the object and purposes of the Treaty,
is to be adopted.

o The principle in dubio mitius provides that that meaning of
an ambiguous term should be preferred which is less onerous
to the party assuming an obligation or which interferes less
with the territorial and personal supremacy of a party.

o The principle of interpretation contra proferentum provides
that that meaning should be preferred which is least to the
advantage of the party which prepared and proposed the

provision or for whose benefit it was inserted in the Treaty.?3*

233 Brief of Evidence of P G McHugh, Wai 1040 # A21 p97
234 Palmer, M. S. R. The Treaty of Waitangi in New Zealand’s Law and Constitution,
Victoria University Press, 2008, p163
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13.2 The conventional principle of International law is that to constitute
cession it must be intended that sovereignty will pass. Acquisition
of governmental powers, even exclusive, without an intention to

cede territorial sovereignty, will not suffice.

13.3 This supports the Claimant’s case that Te Tiriti o Waitangi was not a
cession of sovereignty. All Claimant evidence has been consistent on
the point that there was no intention to cede sovereignty to the

Queen.

13.4 This point is also concluded by Palmer, an expert in this field, who,
without the benefit of the evidence presented in these hearings has

stated that:

“On the basis of what we know today, an interpretation of the
Treaty of Waitangi that accorded to most Rangatira an

intention to cede sovereignty is, in my opinion untenable.”235

14. UPHOLDING THE HONOUR OF TE TIRITI AND HE
WHAKAPUTANGA IN CONTEMPORARY TIMES

14.1 The issues in this Inquiry relate to events prior to and in the years
up to the northern war, however during these Initial hearings, the
Tribunal has also heard evidence about the ongoing effects of the

meaning of He Whakaputanga me Te Tiriti.

14.2 This is because as noted above the Ngapuhi nui tonu Claimant

community has carried the kaupapa of their tupuna for over 171

235 Palmer, M. S. R. The Treaty of Waitangi in New Zealand’s Law and Constitution,
Victoria University Press, 2008, p164
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14.3

14.4

14.5

14.6

years until today.

It is submitted that were it not for the ongoing actions and
commitment of many many Maori people since 1840, we would not
be having this debate today, indeed the Tribunal itself would not

exist.

The contemporary debate about the meaning and effect of He
Whakaputanga and Te Tiriti will be to the fore in constitutional
debate initiated by the government for later this year. Of course for
Ngapuhi nui tonu the rest of the nation is simply joining in what has

been an ongoingand fundamental matter.

Ngapuhi tonu nui hosted the United Nations Special Rapporteur at
Waitangi during these hearings, the international debate on the
rights of indigenous peoples is ongoing. Described as a document
for the future of humanity, this nation has signed up to the
Declaration on the Rights of Indigenous Peoples236 the current

Prime Minister views it as an “aspirational” document.

The Declaration itself however contains clauses that would assist
Ngapuhi Nui Tonu to have their tino rangatiratanga realised by
mainstream New Zealand and certainly the Crown. Some of those

key articles are set out herein:

Article 3:

Indigenous peoples have the right to self-determination. By virtue of that
right they freely determine their political status and freely pursue their
economic, social and cultural development.

Article 4:
Indigenous peoples, in exercising their right to self-determination, have
the right to autonomy of self-government in matters relating to their

236 New Zealand announced its support in April 2010 with the first Maori and New
Zealander appointed to the United Nations Permanent Forum on Indigenous Issues.
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internal and local affairs, as well as ways and means for financing their
autonomous functions.

Article 5:

Indigenous peoples have the right to maintain and strengthen their
distinct political, legal, economic, social and cultural institutions, while
retaining their right to participate fully, if they so choose, in the political,
economic, social and cultural life of the state.

Article 9:

Indigenous peoples and individuals have the right to belong to an
indigenous community or nation, in accordance with the traditions and
customs of the community or nation concerned. No discrimination of any
kind may arise from the exercise of such a right. 237

14.7 We urge you to make a finding that is not “aspirational”, but will
instead express the truth and intent in He Whakaputanga me Te

Tiriti according to Ngapuhi nui tonu.

14.8 The Tribunal has heard from many witnesses who have been active
participants in this debate and who in their evidence have recalled
those who preceded them. We urge the Tribunal not to ignore those
people, whose actions on the basis of their tupuna signing He
Whakaputanga me Te Tiriti, fall outside of the time line addressed
in this Inquiry. Their evidence is still highly relevant to the

meanings and understandings of He Whakaputanga and Te Tiriti.

Previous Tribunal Findings on the Issue of Sovereignty

14.9 It is submitted that in respect of this Inquiry, this Tribunal is in the
unique position of having heard extensive evidence both from the
Claimant community who are descended from the signatories and
who have retained significant oral histories on the matter and from
the Crown in respect of what the British officials understood at the

time.

237 Declaration on the Rights of Indigenous Peoples
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14.10As was stated at the beginning of these submissions, no other
Tribunal or judicial body has made the Inquiry that you have made,
or heard evidence from the descendants of the signatories to He

Whakaputanga me Te Tiriti that you have heard.

14.11Where other Tribunal’'s have made assumptions or
pronouncements in terms of the cession of sovereignty, it is

submitted that these can have no bearing on your deliberations.

14.121f they do there are within other Tribunal reports lingering doubts
that a cession of sovereignty took place.238 It is submitted that these
doubts should assist you to put aside any fear or favour and make

the findings that the Claimants and the evidence deserves.

14.13 The extent to which previous Tribunals have not had the length and
breadth of evidence heard here and the particular focus of Inquiry
on the issues is further reason that this Tribunal ought not be
influenced by earlier Tribunal reports. As stated in the introduction

this panel is in a unique position.
14.14 Tribunals each being independent Commissions of Inquiry are not

bound by the decisions of other Tribunals. This Tribunal is

therefore urged to make an independent finding on these issues.

15. FINDINGS AND RECOMMENDATIONS

15.1The Claimants seek the following findings:

A. He Whakaputanga was an expression of pre-existing Maori

sovereignty;

238 See for example the Waitangi Tribunal Report excerpts attached as Appendix 1 to the
Closing Submissions of Te Runanga o Ngati Hine.
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B. That Maori sovereignty existed to the fullest extent of an

independent and sovereign nation at February 1840;

C. Te Tiriti is the ‘Official’ version of the agreements reached at
Waitangi and other signings within the areas of Te Paparahi o te

Raki Inquiry District;

D. Te Tiriti did not amount to a cession of sovereignty to the

Crown;

E. That neither Te Tiriti nor the Treaty annulled He Whakaputanga
or disbanded He Whakaminenga either explicitly or impliedly;

F. Ngapuhi also seek a finding from this Tribunal that actions of
their tupuna, and the ultimate decision to go to war against the
Crown is directly related how their Rangatira understood He
Whakaputanga and Te Tiriti. The northern wars were a defence

of their guaranteed rangatiratanga.

15.2 At the wananga held at Otatara Marae in December 2010, several
recommendations were supported by Te Kotahitanga o Nga Hapu

Ngapuhi and Claimants in attendance. In summary these are:
a. Te Tiriti be recognised as the official version and a
new/correct translation of Te Tiriti be completed in

consultation with Ngapuhi Nui Tonu linguists;

b. He Whakaputanga and Te Tiriti curriculum be developed by

Ngapuhi Nui Tonu to be compulsorily taught in all schools;

c. Te Kara - Official Crown recognition of it;
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d. All legislation be capable of review by the Courts against

compliance with the terms of Te Tiriti;

16. CONCLUSION

16.1 Ngapuhi hapu have come before the Tribunal to share the korero
tuku iho that remains within the hapu to remember the feats of
their tupuna who with great faith and courage entered into a

sacred compact with the Queen of England.

16.2 Over the course of the hearings the Tribunal has heard the names of
those lives taken during the wars in defence of that sacred compact.
Ngapuhi lost many lives, not only in the wars but the surrounding
dispossession and depression. The Tribunal have seen the muskets
and weapons used during the Wars which remain with the hapu
today. Hapu have also presented many prophecies, waiata,
whakatauki, conversations, letters, and pictures of their tupuna
during this period which commemorate their tupuna. The truth is

captured time and time again in this evidence.

16.3 Where the Crown argues that sovereignty was contingent on Maori
acceptance, every pou korero and tangata whenua witness that has
come before this Tribunal has said that Ngapuhi Rangatira have
never agred to or accepted the Crown’s sovereignty. The actions of
their tupuna in the years following Te Tiriti and to this very day

support that position.

16.4 These hearings have highlighted and clarified a number of
significant points from a Ngapuhi perspective regarding He
Whakaputanga and Te Tiriti. One of these is that 171 years on

Ngapuhi is not yet at peace with the Crown.
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16.5 Ngapuhi has in every successive generation challenged the Crown

to uphold their understanding of He Whakaputanga and Te Tiriti.

16.6 The challenge is now at the Tribunals table to issue a report to
assist Ngapuhi in delivering truth and understanding to the nation
and to the Crown. Ultimately Ngapuhi Nui Tonu seek a report from
which reconciliation can occur based on truth and not political

expedience.

“Ka pari nga tai, a, tutuki ana ki nga tupehau; te hokinga atu, tupou
ana ko hau anake”
“When the tides flow in, they inundate the mangrove shoots and the

meeting house frontage; when they receded - I stood alone."?3°

239 Whakatauki of Aperahama Taonui cited in Brief of Evidence of Dr Patu Hohepa, Wai
1040, # D4, p66
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