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1.1.

1.2.

1.3.

1.4.

1.5.

Introduction

These submission are put forward for and on behalf of many of the Hapu of
Te Paparahi o te Raki, as they give voice to their perceptions of the constitutional

origins of this country as they are recorded within:

a) He Whakaputanga o Nga Rangatira o Niu Tireni 1835 / The Declaration
of Independence 1835; and

b) Te Tiriti o Waitangi 1840/ The Treaty of Waitangi 1840.

These Closing Submissions are filed on behalf of those who appear in Appendix
‘AL

While it is generally agreed that these documents record significant
understandings of a relationship that was being developed between the English
Monarchy and those indigenous Hapu leaders who collectively exercised
authority within this country, significant ambiguities exist as to the nature of those
understandings and the relevance that they ought to have within the

contemporary constitutional frameworks of this country.

It is submitted that in the main, these ambiguities are the consequences of
Crown policies which continue to distort perceptions of reality and justify the
highest level of hypocrisy through tactical misrepresentations and terminological

inexactitudes.

By way of simple but significant example, we note that even though the Treaty is
called a Treaty, the Government and its departments continue to assert it's not a
Treaty;' it's just a document. The blind recalcitrance of this Crown position is
also drawn into stark contrast by the fact that the very body in which it has vested
the exclusive authority to interpret the Treaty, draws from the body of law that
was developed specifically for the purposes of interpreting Treaties; which

Government says the Treaty is not.

! The Ministry of Foreign Affairs and Trade.



1.6. In order to maintain the ad-hoc stability of our unwritten Constitutional
arrangements, the atmosphere of self-deception that has been engineered has to
be maintained to protect the integrity, morality and legitimacy of the constructed

truth from impugnment.

1.7.  When Crown propensity is analysed against this backdrop, it becomes apparent
the constructs of good faith and Crown honour for proposed constitutional
arrangements are shaped by lies and their legitimacy is maintained by the
sincerity in which the way this process is broadcast. The levels of self-deception
that have been promoted are such that Aotearoa New Zealand have bought into
the myth that the maintenance of justice in this country requires injustice to be

exacted upon Tangata Whenua.
1.8.  ltis time for this country to move out from the shadows of such hypocrisy.

1.9. These are the reasons that the Hapu of Ngapuhi have come before the Waitangi
Tribunal. Not so that they can be informed by the Tribunal, but so that they can
assist the Tribunal in the construction of findings upon which practical
recommendations around the development of processes of constitutional change
can be formed that will seek to ensure that the future distribution and exercise of
sovereign power in this country happens within frameworks of good faith and
honour that do not rely upon deception and hypocrisy to maintain the perceptions
of legitimacy but are borne from the very relationships that were fashioned upon
this nation’s constitutional key stones. Those being, He Whakaputanga and

Te Tiriti 0 Waitangi.

1.10. Obtaining an understanding of the significance and meaning of Te Tiriti cannot
occur in an academic vacuum. This has been acknowledged by the Tribunal
who have recognised that an interpretation of Te Tiriti o Waitangi must be

informed by the understandings of those who signed.?

1.11. These submissions will direct themselves to what the Rangatira who signed
sought to achieve, and will also canvas what was being signed, and in what

capacity they were signing.

2 Ngai Tahu Lands, Orakei.



2.1.

2.2

2.3.

2.4.

3.1.

Preliminary Matter

One of the main purposes of these submissions is to address issues that were
highlighted by the Tribunal as being in contention in its Statement of Issues

obtaining an understanding of the Treaty and the Declaration.

Some issues are addressed collectively, while others, like those relating to the
understandings of the Whakaputanga, follow the sequential format of the

Statement of Issues in their analysis.

We have however prioritised submissions on the interpretation of the Treaty. Not
because the Treaty in itself is considered to be the most significant issue, but
because the observance of its principles are the reason that the Tribunal was

established.

We therefore seek the Tribunal to view the substantive part of our submission
which follows, as addressing Issues Four, Five, Six and Seven. While the issues
are distinct and separate, it has become apparent to Counsel that it would be
disjunctive and repetitive to deal with them in any separate manner, so the

following sections in our submission must be taken as addressing the following:

. Issue Four: What, if any, was the relationship between
He Whakaputanga / The Declaration and Te Tiriti/ The Treaty?

. Issue Five: How did Maori understand Te Tiriti / The Treaty? And,
therefore, what was the nature of the relationship and the mutual

commitments they were assenting to in signing Te Tiriti / The Treaty?

. Issue Six: How did the Crown understand Te Tiriti / The Treaty? And,
therefore, what was the nature of the relationship and the mutual

commitments it was assenting to in signing Te Tiriti / The Treaty?
. Issue Seven: What then was the effect of Te Tiriti/ The Treaty at 18407
Applying the Principles of the Vienna Convention on the Law of Treaties

There are some important legal precepts which must be brought to bear at the

outset.



3.2.

3.3.

3.4.

3.5.

3.6.

3.7.

Before referring to the Vienna Convention on the Law of Treaties, (“Vienna
Convention”) it is important to determine its applicability in the present case given
that it remains unratified by New Zealand and, it was entered into force in 1980

and couldn’t technically apply to Te Tiriti 0 Waitangi which was ratified in 1840.
Article 4 of the Convention explicitly states that the:

Convention applies only to treaties which are concluded by States after
the entry into force of the present Convention with regard to such States.

This limitation, however, is

Without prejudice to the application of any rules set forth in the present
Convention to which treaties would be subject under international law
independently of the Convention.

This was a matter that was addressed recently by the International Court of
Justice in a 2009 judgment on a case concerning a dispute between Costa Rica
and Nicaragua.® At the heart of the matter was the interpretation of the 1858

Treaty of Limits between the two states.
At paragraph 47 of the judgment, the Court made the following observation:

47. In the first place, it is for the Court to interpret the provisions of a
treaty in the present case. It will do so in terms of customary international
law on the subject, as reflected in Articles 31 and 32 of the 1969 Vienna
Convention on the Law of Treaties, as the Court has stated on several
occasions (see Application of the Convention on the Prevention and
Punishment of the Crime of Genocide (Bosnia and Herzeqovina v. Serbia
and Montenegro), Judgment, 1.C.J. Reports 2007, pp. 109-110, para. 160;
see also Territorial Dispute (Libyan Arab Jamabhiriva/Chad), Judgment,
1.C.J. Reports 1994, pp. 21-22, para. 41.)

Consequently, neither the circumstance that Nicaragua is not a party to
the Vienna Convention on the Law of Treaties nor the fact that the treaty
which is to be interpreted here considerably pre-dates the drafting of the
said Convention has the effect of preventing the Court from referring fo
the principles of interpretation set forth in Articles 31 and 32 of the Vienna
Convention.

The non-ratification of the Convention and its relatively recent coming into force

is therefore irrelevant and if Te Tiriti o Waitangi is to be considered a treaty, then

% International Court of Justice, Case conceming the Dispute regarding Navigaticnal and Related Rights (Costa Rica v.
Nicaragua) 13 V11 09, International Court of Justice.(ICJ), 13 July 2009.



4.1.

4.2.

4.3.

5.1.

5.2

5.3.

the principles encapsulated within the Vienna Convention will be applicable to the
Tribunal and assist in its task of interpreting what agreements are encapsulated

within.
Is Te Tiriti o Waitangi a Treaty?
The Vienna Convention defines a treaty as:*

an international agreement concluded between States in written form and

governed by international law, whether embodied in a single instrument or

in two or more related instruments and whatever its particular designation
Te Tiriti clearly encapsulates an agreement of some kind in written form, and it is
not for these submissions to challenge or support the statehood of England.
With this in mind, the main issue in question is therefore, ‘Was New Zealand

considered to be an independent state at the time Te Tiriti was concluded?
In our submission, the answer to this question has to be an emphatic yes!!!

Maori Sovereignty at and Prior to and at the Conclusion of Te Tiriti o

Waitangi

That indigenous systems of political and social contro! existed and operated in
this country is hardly groundbreaking news, however, it is important to direct
attention to these antecedent systems to shed some light into the context of what

was understood by the Treaty.

This standpoint has been recognised across a spectra of fora which includes the
Waitangi Tribunal, and is, we submit, one of the fundamental keystones of

Te Tiriti o Waitangi.

It is evident too that prior to 1840, Maori sovereignty over New Zealand was not
only asserted by Maori, its exercise was also recognised explicitly by the Crown.®

This position is supported by Professor Ward who directs attention to a number

*Vienna Convention, Article 2.
® See A. Frame, Kauwaeranga Judgment, 14 Vict. U. Wellington L. Rev. 227, 232 (1984) (outlining English statutes
passed prior to 1840 that characterized New Zealand as outside of the Crown’s dominion).



5.4.

5.5.

5.6.

of factors which show that the Crown recognised the sovereign and independent

authority of New Zealand and its Maori population. In particular he refers to:°

a) British legislation in the 1820’s in which New Zealand were identified as

being not subject to the king;
b) The king’s letter in response to the 1831 petition of Hokianga Chiefs;

C) The recognition of the flag of the United Tribes as defining New Zealand

as an independent country; and

d) The formal approval and promise of England in 1836 to support v
He W[h]akaputanga which declares New Zealand to be “an Independent
State, under the deéignation of The United Tribes of New Zealand”’ and
that “[a]il sovereign power and authority within the territories of the United
Tribes of New Zealand is .. to reside in the hereditary chiefs and heads of

tribes in their collective capacity’®

It is important to note such recognition at this stage to quell assertions of
presentism that may arise regarding the nature and extent of the Crown’s
responsibilities as a result of the obligations that it agreed to undertake by forging

a relationship with Tangata Whenua through Te Tiriti.

The Crown’s recognition of the absolute authority of Maori within Aotearoa is also
apparent within the instructions of Colonial Secretary Lord Normanby to Captain
William Hobson of the Royal Navy. In mid 1839, Hobson is instructed that

Britain:®

Acknowledge New Zealand as a sovereign and independent stafe.

With regard to the 1840 instructions of Colonial Secretary Lord Normanby to
Captain William Hobson of the Royal Navy, Hobson was admonished that:

¥ Brief of Evidence of A Ward dated 17 December 2009, Wai 1040 #A19 p 100.
7 Article 1, Declaration of Independence of New Zealand 1835 (English Translation).
8 Article 2, Declaration of Independence of New Zealand 1835 (English Translation).
° Brief of Evidence of A Ward dated 17 December 2009, Wai 1040 #A19 p 101.



5.7.

5.8.

5.9.

6.1.

6.2.

6.3.

the Maori title ... to the Sovereignty of New Zealand is indisputable and
has been solemnly recognised by the British Government.'°
For such reasons, Hobson was instructed to act scrupulously in his dealings with

Maori. New Zealand was not to be annexed:"

unless the free and intelligent consent of the natives, expressed
according fo their native usages, shall first be obtained.
Judicial recognition of this antecedent authority the Chief Judge of
New Zealand’s Native Land Court in 1870, acknowledged that prior to 1840,
“New Zealand was regarded by her Majesty as a free and independent State in

alliance with Great Britain.”*?

In this context, the Treaty, as is the case for any Treaty, cannot be viewed as a
document that expresses a desire for colonising savages alone, rather it is one
that by its very existence recognises the existence of independent Sovereign

civilisations.
Reconciling the Inconsistent Versions

Section 5(2) of the Treaty of Waitangi Act 1975 stipulates that in exercising its

functions within Inquiries, the Tribunal:

shall have regard to the 2 texts of the Trealy set out in Schedule 1 fo this
Act and, for the purposes of this Act, shall have exclusive authority fo
determine the meaning and effect of the Treaty as embodied in the 2
texts and to decide issues raised by the differences between them.

The term ‘shall have regard to’, and how it impacts upon the decision making

process is one that has received significant judicial comment.

In Rv CD", a case concerning the Costs in Criminal Cases Act 1967, Somers J

stated:

The first question ... is what is meant by the words ‘shall have regard fo".
| do not think they are synonymous with ‘shall take into account’. If the

" Paul B. Temm, The Treaty of Waitangi in the 1980s, in Te Reo O Te Tiriti Mai Rano: The Treaty is Always Speaking, at
41 (quoting 1840 instructions from Colonial Secretary Lord Normandy to Captain Hobson.

" Normanby to Hobson 14 August 1839 (no 16) Great Britain Parliamentary Papers NZ 3 1840.

2 A. Frame, Kauwaeranga Judgment, 14 Vict. U. Wellington L. Rev. 227(1984) at 235; see also id. at 238 (“For many
years, up to and including 1840, the King, Lords, and Commons of England have distinctly and absolutely disavowed all
pretensions to the sovereignty of the New Zealand Islands, or to any dominion or authority over them.”).

¥ [1976] 1 NZLR 436, 437.



appropriate matters had to be taken into account, they must necessarily
affect the discretion under s 5(1) and it is clear from s 5(3) that the
matters to be regarded are not to limit or affect that discretion. [ think the
legislative intent is that the court has a complete discretion but that the
seven maltters, or as many as are appropriate, are to be considered. In
any particular case,_all or any of the appropriate matters may be refected

or given such weight as the case suggests is suitable™

6.4. Inthe Court of Appeal decision of NZ Fishing Association v Ministry of Agriculture

& Fisheries’ Cooke P adopted the words of McGechan J and stated:

He is directed by s107G (7 to ‘have regard’ to any submissions made.
Such submissions are to be given genuine attention and thought. The
phrase is ‘have regard to’ not ‘give effect to’. They may in the end be
rejected or accepted only in part. They are not, however to be rebuffed at
outset by a closed mind so as fo make the statutory process some idle
exercise.

6.5.  Inthe same case McMullin J stated:'®

a duty on him to receive and have regard to what those interested parties
have to say in reply. The [emphasized] words are important. They
require an open and receptive mind which is nonetheless free fo
disregard the submissions made if other relevant considerations require
it.

6.6.  The judiciary are clearly emphasizing the importance of the duty imposed by the

term ‘have regard, however, this duty is one of open minded receptiveness

without limiting discretion within the decision-making process.

6.7. Article

33 of the Vienna Convention on the Law of Treaties is instructive in its

codification as it provides that:

1.  When a trealy has been authenticated in two or more languages,
the text is equally authoritative in each language, unless the treaty
provides or the parties agree that, in the case of divergence, a
particular text should prevail.

2. A version of the trealy in a language other than one of those in
which the text was authenticated shall be considered an authentic
text only if the treaty so provides of the parties so agree.

3. The terms of the treaty are presumed to have the same meaning in
each authentic text.

" Emphasis added.

'511988] 1 NZLR 544. 551.

"8 Ibid, 566.



6.8.

6.9.

6.10.

6.11.

6.12.

4.  Except where a particular text prevails in accordance with
paragraph 1, when a comparison of the authentic texts discloses a
difference of meaning which the application of articles 31 and 32
does not remove, the meaning which best reconciles the texts,
having regard to the object and purpose of the treaty, shall be
adopted.
What the codification makes clear, is that it is the versions that have been
established as authentic and definitive that take primacy to any others, even

those that might be considered to be official."”

The overwhelming evidence before this Tribunal is that it was only Te Tiriti 0
Waitangi that was signed and authenticated by the Northern Maori leadership
along with Hobson on behalf of England. No evidence has been proffered to
show that the Northern Hapu leaders ever assented to the English version or

authenticated it in any way.

It is in this context that the Tribunal must exercise the authority that it has
exclusively been imbued with and determine the meaning and effect of the
authenticated agreements and promises that are encapsulated within the Treaty

and recorded within the Maori text.

What this actually shows is that historic approaches to reconciling the two texts

by finding a mid-point somewhere between:
a) are not required by s 5(2) of the Treaty of Waitangi Act 1975; and

b) are a breach of established international norms of treaty interpretation

which accords a primacy to authenticated texts.

In this context, we submit that the inculcation of the contract interpretation
doctrine of contra preferendum is therefore unnecessary. Though it achieves the
same outcome as those processes referred to by the Vienna Convention,
incorporating a new doctrine into the mix merely clutters the interpretation

process.

17 See the Peace Treaties with Italy (article 90), Bulgaria (article 38), Hungary (article 42), Romania (article 40) and
Finland (article 36).

10



6.13.

7.1.

7.2.

7.3.

7.4.

Having conducted this exercise of determining what weight if any to give to the
divergent texts, the Tribunal must then decide the “issues raised by the

differences within the texts.”'

In our submission there is one significant issue
that the Tribunal needs to consider, and that is the discussion of the
contemporary status that the Treaty should hold, in accordance with the

peremptory norms of international customary law. In particular whether or not:

a) the particular inconsistent clauses within the unauthenticated English

document in English can be amended into the agreement; and

b) the Crown are disqualified from invoking the doctrine of ‘Cléusulus rebus

sic stantibus’ to reflect a change in circumstances that now exists.
Improper Interpretation and the Unprincipled development of Principles

It should be clear by now that these submissions seek to invoke an approach to
Treaty interpretation which differs in many respects o that employed by the

Tribunal.

The need for a consistent approach is probably greater now than ever as the
Crown seeks to settle Treaty grievances with large natural groups of Maori draws
increasing attack from traditional hapu, which Maori saw as a source of rights,19

and to whom the explicit Treaty promise had been made.®

While some flexibility of approach might assist the interpretation process, much
has allowed for the development of principles which are not only inconsistent with
the agreements made to procure its ratification, they are also internally
inconsistent in amongst themselves, providing little certainty around the

relationship between Maori and the Government.

In these regards, the Tribunal ought to keep in mind the criticisms that it has
made of the Native Land Court for its overly complicated processes which

created a confusion that was exacerbated by inconsistent law while it

'8 3 5(2) Treaty of Waitangi Act 1975.
" Turanga Report, p 436.
% Ibid 446.

11



7.5.

7.6.

7.7.

7.8.

7.9.

7.10.

transformed Maori connections to land, shifting the source of entitlement from

hapu to the Crown.?'

It is within this context that the Tribunal needs to re-consider the way that it has
developed and facilitated a vague and somewhat convoluted series of
inconsistent principles which have effectively transformed the nature and status
of the promises within the Treaty, and legitimised the re-siting of sovereign

authority out of hapu hands and into those of the Crown.

The graphic similarities which characterise these two examples are too clear to
be ignored and a perception is created that the efforts of the Tribunal in the
fulfilment of its function are developing a set of norms and principles that instead
of properly providing for the observance, and confirmation of the Treaty, visiting

upon Maori instead, a form of disempowering perceptions of de javu.

The problematic processes were initiated in 1987 when the Court of Appeal

assumed a role in the Treaty interpretation process within the Lands Case.?

At this juncture it is important to remember that the Court of Appeal and the
Waitangi Tribunal fulfil different purposes. The Court is dedicated to confirm the
lawful exercise of legislative intent, while the Tribunal is authorised to confirm the
principles of the Treaty. Where the Tribunal might have found particular law to
be in breach of the Treaty and recommend changes, the Court would instead
assess the consistency of the Treaty with Iegislative intent and then provide for

an interpretation that allows such intent to be achieved.

It is submitted that this is exactly what the Court of Appeal did in the Lands Case,
and to achieve its objective, it renounced the Treaty and replaced it with
confusion of principles that in retrospect would have been required to legitimise

our current constitutional framework.

The construction of principles to retrofit the Treaty in accordance with what the
Crown wanted it to be, instead of what it actually was, is evident within the

process of interpretation that the Court of Appeal employed, neutralising the text

" |bid 395.
? Lands Case.

12



and terms of the Treaty to allow for the creation of a context of cession which had

never existed.

7.11. The Vienna Convention distinguishes between a general rule of interpretation
and supplementary means of interpretation. The general rule in article 33 of the

Vienna Convention provides that:

1. A trealy shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context
and in the light of its object and purpose.
7.12. This rule expresses the priority of a textual approach of interpretation, based on
the ordinary meaning of the terms used in the text of the treaty, in the light of the
context as well as of the object and purpose of the treaty. In the Advisory

Opinion of 3rd March 1950, the International Court of Justice observed that:

...the first duty of a tribunal which is called upon to interpret and apply the
provisions of a lreaty, is to endeavour to give effect to them in their
natural and ordinary meaning in the context in which they occur. If the
relevant words in their natural and ordinary meaning make sense in their
context, that is an end of the matter.

If, on the other hand, the words in their natural and ordinary meaning are
ambiguous or lead to an unreasonable resuli, then, and then only, must
the Court, by resort to other methods of interpretation, seek to ascertain
what the parties really did mean when they used these words.

7.13. Article 31, paragraph 2, defines the concept of ‘context’:

2. The context for the purpose of the interpretation of a treaty shall
comprise, in addition fo the text, including its preamble and annexes:

(a) any agreement relating to the treaty which was made between
all the parties in connection with the conclusion of the tfreaty;

(b) any instrument which was made by one or more parties in
connection with the conclusion of the treaty and accepted by the
other parties as an instrument related o the treaty.
7.14. In accordance with article 31, paragraph 3, the interpreter shall also take into
account any subsequent agreement between the parties regarding the
interpretation of the treaty or the application of its provisions, any subsequent

practice in the application of the treaty, which establishes the agreement of the

® Competenice of Assembly regarding admission to the United Nations, Advisory Opinion, 1.C.J. Reports 1950, p. 8.

13



7.15.

7.16.

7.17.

7.18.

7.19.

parties regarding its interpretation, and any relevant rules of international law
applicable in the relations between the parties. Finally, a special meaning shall

be given to a term if it is established that the parties so intended.®

Article 32 of the Vienna Convention provides for supplementary means, such as
preparatory work or the circumstances in which the treaty was concluded, in
order to confirm the interpretation resulting from the application of article 31 or to
determine the meaning when the interpretation according to article 31 leaves it

still ambiguous or obscure.

The Commentaries of the 1966 Draft Articles on the Law of Treaties® inform that
this approach after determining that it was the most popular with jurists for treaty
interpretation. These Commentaries also discuss the concerns that jurists had
with the non-obligatory characteristics employing a principles and maxims
approach. The vague and inexact nature renders them valuable as mere guides

that might assist in an understanding, sacrificing precision for art.

Instead of following the accepted approach and extracting principles from the
essence of the actual agreements recorded within the Treaty, the Court of
Appeal considered the contemporary constitutional arrangements that existed
and developed a set of principles that would legitimise the sovereign status of its
constitutional triplet and protect its ongoing freedom to exercise absolute
authority. This required an unshackling of from the relationship and associated
obligations that text records agreement to, while designating limits to the status

of Maori within arbitrary limits that it could adjust from time to time.
The Crown were getting a divorce but they were keeping the house.

These principles were then wrapped in an illusion of Maori consent and defined
as the ‘Spirit’ of the Treaty. With a textual Essence that was irreconcilable with
its constructed Spirit, the Court then determined that focus would now be on the
Spirit instead of the letter, and adherence would be to the newly constructed

principles instead of the terms.?®

# Article 31, paragraph 3, Vienna.
25 Reported in Yearbook of the International Law Commission, 1968, vol. Il, 187, 218.
26 Lands case — Richardson —p 12.

14



7.20.

7.21.

7.22.

7.23.

In this way the agreements underpinning the Treaty were pushed to the side and
replaced by a flexible and often inconsistent set of principles which even Crown

organisms find difficult to understand.

The overarching context imposed was the illogical assertion that ‘the acquisition
of sovereignty was in exchange for the protection of rangatiratanga.”” This
principle is not only inconsistent with the Treaty, it is the nonsensical ‘wolf in
sheep’s clothing’ that has shepherded blind followers away from the clear

agreements encapsulated within the authenticated text.

This illegitimate context, evident within the following list of Court of Appeal to

prevail which is clear from the foIIoWing list:

a) The Treaty established a partnership, and imposes on the partners the
duty to act reasonably and in good faith based upon a duty of loyalty to
the Queen undertaken by Maori and a full acceptance of her

Government;?®

b) The freedom of the Crown to govern and make laws unshackled by

unreasonable Treaty restrictions;*®

C) Crown duty to grant at least some sort of redress to remedy past

breaches unless there are grounds for withholding it;*°

d) The retention of rangatiratanga over their resources, within the limits

prescribed by citizenship;*' and

e) The qualified duty to consult where it would not hold up the processes of
government, so that any decision that would amend, remove the rights

and entitlements of Maori might be an informed one.*

All principles above, which are subject to Parliamentary whim, authorise and

endorse Crown authority while promising Maori limited aspiration.

27 New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641, 673.
28 New Zealand Maori Council v Attorney-General, p 667.

? |bid, pp 664, 682.

% |bid, pp 664-665.

' Ibid, 715.

% |bid, pp 665, 683.

15



7.24.

7.25.

7.26.

7.27.

7.28.

The ‘spiritual’ approach developed by the Court of Appeal improperly reversed
the priority of the interpretive mechanisms, observing that ‘spirit’ rather than ‘text’
should be considered. This subsumed the actual agreements within an
incompatible context that supported a cession of sovereignty, to which Nga Hapu

o Ngapuhi have never acquiesced.

It is worth directing some attention to the issues that arise as a result of the
method of interpretation that was constructed by the Court of Appeal. Not only
did it ignore the text; it diverted attention away from it deciding not to focus on the
letters; and not to adhere to its terms while explicitly the “limited dialogue there
had been on the Treaty” and the absence “of broad general agreement as to

what [the] principles are.”*

It is confounding to think that the Court of Appeal would seek to enforce an
adherence to terms which record the most significant relationship in this country
with a set of principles that didn’t exist. Exacerbating matters further is that this
approach was adopted in light of criticisms it received in the discussions
surrounding the development of the Vienna Convention regarding jurists
concerns with the non-obligatory characteristics employing a principles and
maxims approach. The vague and inexact nature renders them valuable as

mere guides that might assist in an understanding, sacrificing precision for art.*

The language in the Lands Case signifies the Courts efforts to break the Crown
free from the relationship that the text evidences agreement of which creates
restrictive shackles that unreasonably hinder the Crown. As the Crown are freed,
Maori are subjected to an obligation of perpetual loyalty which immortalises the
sovereign superiority of the disempowering organism that was imposed without

their consent.

Even the widely criticised Prendergast decision®® which merely sought to annul
the relationship, seems tame when juxtaposed with the findings of those four

Justices and the President of the Court of Appeal.

* Ibid.

% Reported in Yearbook of the International Law Commission, 1966, vol, I, 187, 218.
B Wi Parata.
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7.29.

7.30.

7.31.

7.32.

7.33.

7.34.

7.35.

7.36.

To do so would breach the pre-emptory norm of ‘Pacta sunt servanda’ relating to
the observance of Treaties that finds reflection within the Long Title of the Act.

The doctrine is codified.

With these matters in mind, we ask the Tribunal to disregard the limitations that
were improperly developed and imposed upon the understandings of the Treaty
by a Court whose obligations to the Treaty were subservient to that of another.
That is not the case for this Tribunal which needs to keep in mind primary
reasons that it was established. To “provide for the observance, and

confirmation, of the principles of the Treaty...”.

The Tribunal’s role is to see the Treaty honoured, not to revise it beyond the
limits of what the original ratified agreement envisaged, enslaving the futures of
Tangata Whenua beneath structures of disempowerment to hide the

government’s illegitimate relationship to the treaty.
That is not an objective that this Tribunal should seek.

The task at hand is to interpret the Treaty, not to manufacture a new one, a

principle that is resoundingly endorsed by the International Court of Justice.

To do so would breach the pre-emptory norm of ‘Pacta sunt servanda’ relating to
the observance of Treaties that finds reflection within the Long Title of the Act;

and codified within the Vienna Convention at Article 21 where it states that:

Every treaty in force is binding upon the parties to it and must be
performed by them in good faith.... '

Article 27 of the Convention is also significant in that it provides for the principle

that parties:

may not invoke the provisions of its internal law as justification for its
failure to perform a treaty.

In this context, the continual failure to give effect to the Treaty is a public

malfeasance which has to halt if the Treaty is to be properly observed.
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8.1.

8.2.

8.3.

8.4.

8.5.

What was Agreed — The Authenticated Text

The authenticated text of the Treaty has received much analysis in this inquiry.
The issues around plain understandings are linguistic, anthropological and
historic rather than legal.

We direct attention also to the objective and moderate nature of the translations
which do not seek to exaggerate singular maximums into the explanations. For
instance, their explanations are devoid of the hyperbolic language of ‘this can
only mear’. From memory, the only person who did attempt to do so, couldn’t

speak Maorill!

In these regards, we will not seek to embark upon an exercise of legal
spin-doctoring to advocate a favourable interpretation, instead, we have
tabulated the explanations to assist the Tribunal to reconcile the rather consistent
interpretations giving weight to the relevant expertise and characteristic of each

witness.

The Tribunal will note that no Crown witness has been tabulated. This is
because it brought no evidence before the Tribunal on the interpretation that

ought to be afforded to the authenticated Maori text.

Indeed the only Crown witness to attempt to address any Maori text was
Dr Parkinson who showed that he doesn’t understand it at all and that he ought
to be considered an expert historian because his friends in Wellington think he is

one.
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9.1.

9.2

9.3.

9.4.

9.5.

9.6.

9.7.

9.8.

The Unauthenticated Inconsistencies — A Case of Non est Factum

Before addressing issues relating to the contextualisation within the
interpretation process, we will deal with the English version.

We will attempt to do this briefly as we agree with the Tribunal in the Ngai
Tahu Land Report, where it expressed its belief that too much has been

made of the inconsistencies.

This Tribunal can now deal with that issue and find that:

a) the English text is irrelevant for the purposes of interpreting the
Treaty; and
b) the inconsistency has been created out of a failure to properly

interpret legal doctrines and maxims relating to the interpretation of
Treaties.

The version is however instructive in retrospect as it informs of an outcome
that the Crown sought to achieve that was not part of the agreement, and

was not communicated until after the Treaty was concluded.

We are aware that the Crown have not indicated in their submissions a view
that expresses an intention to terminate the Treaty, however, these matters
are important in consideration of the renunciation that has occurred by the
adoption of the Lands Case findings.

They also arise within the context of the possible settlement of Ngapuhi
Claims that is currently being advertised. It is in these regards that our
claimants seek a finding from the Tribunal regarding the parties to the treaty
and who can consent to any termination, suspension or amendment to

obligation.

Professor McHugh confirmed in his answers to questions® that the Crown
intended the Treaty to be irrevocable which means the ability to terminate
are confined within the limits codified by Section 3 of the Vienna Convention.

Absent any provision to provide for termination, suspension or renunciation

can occur, is:

60
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9.9.

9.10.

9.11.

9.12.

9.13.

9.14.

a) by consent or material breach by the other party; or

b) where a permanent destruction or disappearance of an object

required to perform obligations renders them impossible,®' or

c) where a fundamental change in the circumstances which formed the
basis of agreement occurs, which radically transforms the extent of

obligations still to be performed.

The issue of consent will be dealt with later in these submissions as they
relate to the possibility of acquiescence to matters occurring since the Treaty

was concluded.

Issue Il is the only one requiring consideration as there is no specific object
that is indispensable to the process of honouring the agreements within the

Treaty.

Article 62 of the Vienna Convention provides for the ‘escape clause’ doctrine
of ‘clausula rebus sic stantibus’ where a fundamental change of
circumstances which formed the basis of agreement occurs, radically
transforming the extent of obligations still to be performed under the Treaty.

This doctrine is unavailable where the fundamental change brought about

was, either:
a) Contemplated prior to the treaties conclusion; and
b) Brought about as a result of the party to invoke it.

In our submission, the most fundamental change that has occurred has
been the usurpation of hapu authority in breach of the Treaty, which was
foreshadowed in the English text that wasn't explained to Maori and which

they never agreed to.

These intentional breaches disqualify the Crown’s ability to invoke them and
exit its obligations in complete disregard for the agreements within the

Treaty.

&1 Article 61.
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10.

10.1.

10.2.

10.3.

10.4.

10.5.

10.6.

10.7.

Contextualising the Text

Determining a process to allow for the contextualisation of the text is
perhaps the most difficult task that will face the Tribunal as it seeks to

develop an understanding of our founding constitutional arrangements.

The difficulty lies within the determination of what ought to be taken into

account and what ought to be excluded.

At first blush, the context that is defined at Article 31 paragraph 2 of the
Vienna convention seems to limit what can be considered to be context to
those agreements and instruments that were made in connection with the
conclusion of the treaty, suggesting that acts prior to the receipt of authentic

expressions.

That is not the case. Far from excluding the relevance of prior negotiation
and intention, the limitation at the initial stage, really seeks to elevate
authenticated expressions (drafts of the text that are received and accepted)
and express agreements and agreed to instruments over items such as
negotiation notes or secret instructions that might disclose alternative
intentions that other parties might have been completely unaware.

Even the debates recorded by Colenso are not to be considered at this time
as assertions made within the diplomacy of negotiation might be made to
progress negotiations toward an outcome rather than to express a desired

one.

Within the context, and considering that the only instrument authenticated
was the Maori text, if the plain understanding of it, together with the
preamble does not give rise to ambiguity, then the general rule relating to
interpretation is complete,®” and the plain interpretation of Te Tiriti is the

Treaty.

In our submission that is the case here. Even a casual glance at the varying
tabulated above reveal what Mr Sam Carpenter conceded to under cross
examination. That, whatever the interpretation to be afforded to the terms of
tino rangatiratanga and kawanatanga, within a hierarchy of authority, tino

rangatiratanga is superior.

%2 Competence of Assembly regarding admission to the United Nations, Advisory Opinion, |.C.J. Reports 1850, p. 8.
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10.8.

10.9.

10.10.

10.11.

10.12.

10.13.

10.14.

Every relevant Pakeha present at the ratification had to have had an
appreciation for this and that whatever Maori were granting, was subservient

to what was retained.

If this wasn’t appreciated at Waitangi, then it had to be when it was delivered
at Mangungu by Reverend Hobbes, a friend to Waka Nene, and an expert

linguist who was renowned for his abilities to employ kiwaha in his sermons.

It is difficult to believe that Busby would have spent the night at Hobbes’s

house prior to the largest signing without discussing matters.

In this context, it is difficult to see how any assertion purporting that Busby
was ignorant of the meaning and intent encapsulated within the Maori text

can not be seen as fallacious.

It also follows that the evidence that relates to the Erection of an Imperium is
completely irrelevant. Where is the evidence that shows that no hapu leader
of Ngapuhi who signed were told about an Imperium? It wasn't disclosed at

the time so it's not a part of the agreement and should not be implied in.

We refer to a statement within a dissenting International Court of Justice
finding of Judge Van Wyk that bears significance on these matters:
When an agreement is the result of a compromise and an issue arise
whether any given term should be implied or not, common sense
dictates that one should have due regard to the attitude of the parties
prior to the concession, or concessions, which made the agreement
possible. It should not be inferred that a party intended to concede
more that the words of the agreement conveyed and more than was
necessary to effect the compromise. ... The words of a compromise
should never be whittled down by way of interpretation so as to arrive
at a result not contemplated by the parties.®
Put simply, the fact that you were given an inch, doesn't entitle you to take
the whole mile. Attempts by the Crown to justify this by divergent agendas;
through secret messages; hidden meanings and un-communicated
concepts, cabinet reports; etcetera, by obscuring clarity and creating
ambiguity out of certainty, is just plain bad faith and the Hapu of Ngapuhi are

frankly, quite sick of it.

% South West Africa Cases (Ethiopia v. South Africa, Liberia v. South Africa), Preliminary Objections, (dissenting
opinion of Judge van Wyk), ICJ Reports 1952, p. 609.
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10.15. This emotion was expressed at every hearing and the Tribunal will

11.

12,

12.1.

remember the impromptu interventions of one our kuia, Emma. She said the
same thing every week, and it was relevant every time she stood, as it was
last year, as it was last decade, as was last century,

Whakahokia, whakahokia, whakahokia
Hoki whenua mai

Re-Introduction

This portion of the submissions is developed to show a further context that
supports those developed in Part | predating the specific Treaty negotiations
that discusses and records the continuum of contact which illuminates the
relationships between He Whakaputanga and Te Tiriti and the Maori efforts
to maintain authority.

In these regards, if the Tribunal are not minded to find that a plain
understanding of the authenticated version is unambiguous then this context
will then supplement the interpretation process and further confirm the

primacy of agreement recorded within the Maori text.

Before embarking upon this task we seek the Tribunal to consider two points
that relate to the submission made by the Crown that Te Tiriti revoked

He Whakaputanga.

The first point is that this assertion in itself is a contemporary affirmation of
the status of He Whakaputanga.

The second point is this. Was Maori who signed the Treaty told that they
were agreeing to the cancellation of the Declaration? There is no evidence
of this, so it cannot form part of the agreement and it does not form part of
the Terms of the Treaty, nor can it unilaterally be implied in.

Situating He Whakaputanga

In this section we will deal with the understandings and expectation of Maori

relating to He Whakaputanga, addressing Issue | of the Statement of Issues.
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ISSUE ONE: How did Maori understand He Whakaputanga / The Declaration?
And, therefore, what was the nature of the relationship and the mutual
commitments they were assenting to in signing He Whakaputanga / The

Declaration?
The Source of Rights

1. The sovereign authority of the peoples of Nga Puhi in Aotearoa
New Zealand is sourced in the simple fact of their having been here for over
a thousand years, in their having developed an intimate connection with the
environment and an intricate web of relationships to regulate their place

within it. In the words of Dr Patu Hohepa®:

We became Maori — normal, ordinary human beings of this land — by
living, adapting, and expanding here linguistically, culturally and
biologically in these southern islands for more than 1000 years.

2. What is clear from the evidence of the many tangata whenua and elders
who have given oral testimony in these hearings was that the Ngapuhi
system of law or tikanga was founded upon the imperative of the need to
maintain balance within whanau, hapu and iwi, the importance of which
stemmed from the whanaungatanga of all living things through whakapapa.

3. These relationships should not be considered merely as emotional ties, as
they are representative of practical even political connections, describing a
foundation for law and social regulation within the communities that fall into
this inquiry district and the basis from which external relations with other
representatives of communities throughout the world would be cemented.
On the philosophical underpinnings of such law and social regulation

indigenous legal expert, Mr Jackson states that:

. it was interwoven with the reality of kinship relations and the ideal
of balance for those within such relationships ... providfing]
sanctions against the commission of hara or wrongs which upset that
balance, and ...

establishfing] rules for negotiation and agreement between whanau,
hapu, and iwi. It formulated a clear set of rights which individuals
could exercise in the context of their responsibility to the collective.”®

& Linguistic Evidence of Dr Patu Hohepa dated 22 September 2010, Wai 1040 #D4 at para 22.
® Tichy J and Oddie G (1992) The Treaty and the Word: The Colonisation of Maori Philosophy in Justice Ethics &
New Zealand Society eds Oddie G & Perrett R Oxford University Press Auckland NZ 1 at 5.
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4, The certainties of tikanga and mana were beset by a new set of challenges
with the arrival of the first Pakeha. It is our contention that the evidence
clearly shows however that despite the increasing numbers of strangers, this
did not alter the fundamental legal and political perceptions which Iwi and
Hapu brought to the new and rapidly changing situation. They continued to
engage with and perceive the newcomers according to a view of the world
determined by tikanga and the absolute certainty of mana as a concept of
power. This in turn shaped the protocols of engagement between these
stranger manuhiri and the tangata whenua hapu and iwi of Te Paparahi o
Te Raki and in turn must be the starting point of any interpretative approach
to He Whakaputanga me Te Tiriti o Waitangi.

Early European contact

5. There were many significant events that occurred during the period of early
European contact, which are fundamental to understanding the Maori
political response to these colonial objectives, and indeed the Maori
understanding of He Whakaputanga me Te Tiriti 0 Waitangi. This part of the
submission has been divided into the following key segments to assist both
in a chronological understanding of the chain of events and the impact of
such in understanding both the intention of the parties and the constitutional
arrangements which were to be cemented between the peoples of
Te Paparahi o Te Raki and stranger manuhiri (Tauiwi or Pakeha as they

have variously been described in this hearings process):

J Contact prior to 1810;
o Response to contact: the need to unify;
. Developments between 1810 and 1820;

. Meeting with King George;

. The 1831 Petition;

. The arrival of Busby;
. Te Kara — Adoption of a National Flag;
o He Whakaputanga o te Rangatiratanga o Niu Tireni;
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o Maori Understandings of He Whakaputanga; and
o Meanings of Key Terms in He Whakaputanga.
Contact prior to 1810

“A process is always preceded by an idea, and colonisation evolved
after the ‘discovery’ of the Americas on the basis of a deliberately
contrived assumption that certain States in Europe had a unique right
to dispossess Indigenous Peoples. The right could not be exercised
in the same way in Europe but was created to extend its jurisdiction
into nations that were deemed to be un-Christian, un-civilised, and
un-White”.%®
6. The story which has unfolded as the critical focus of these hearings has
been one which centres on the evolution and development of firstly
He Whakaputanga and secondly Te Tiriti o Waitangi as part of the colonial

objectives for Aotearoa New Zealand and the interrelationship to Maori law.

7. It is clear that the early contact between Europeans and Maori was tarnished
by both arrogance and ignorance. It was effected by a race of people who
considered themselves so superior that they wilfully ignored not just their
own laws, but those too of Maori when they graced our shores. Witness
after witness drew to the Tribunal's attention how this early period was
coloured with the kidnapping, wrongful detention and murder of Maori. In
turn, how these experiences impacted on the early engagement between
tangata whenua and foreign visitors to their territories. A key theme which
was emphasised was that the visits of Cook and De Surville in 1769, and
du Fresne three years later left a lasting impression between Maori and
visiting Europeans which was described by Vincent O'Malley in this way:®’

Those early and fleeting visits demonstrated both the tragic
consequences of cross-cultural misunderstanding, but also the ability
of the parties to modify their behaviour once they began to
appreciate different expectations on the part of those they had
encountered. None of the early European visitors evidently came to
appreciate the profound imporiance of tapu to Maori, and it was this
that would ultimately cost du Fresne and several of his men their
lives (along with a much greater number of local Maori killed in the
bloody French reprisals which followed).

® Brief of Evidence of Moana Jackson dated 10 January 2005, Wai 894 #J28 at para 19.
¥7 Report of Dr Vincent O’Malley and John Hutton ‘ The Nature and Extent of Contact and Adaptation in Northland c.
1769-1849 dated April 2007, Wai 1040 #A11 at page 12.
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10.

in 1769, De Surville’s landed in Tokarau, Doubtless Bay, in distress, as
many of his crew were sick or dying with scurvy.® Ranginui, the local
rangatira, welcomed them on to his whenua, offering manakitanga to those
in need. In spite of this, when a dinghy then went missing, and De Surville
decided that the local hapu must pay, they kidnapped Ranginui, forcibly
detaining him against his will in a voyage to South America. It is said
Ranginui died three months later from lack of water and “sorrow” from the

separation from his homelands.®

This mistreatment of tangata whenua was not in isolation, and was closely
followed by the actions by du Fresne, who arrived in Aotearoa in 1772.
du Fresne’s peoples took liberties, from which Maori had to lay down their -

® There were many conflicts that have been related in the evidence

law.
around the astounding ignorance of the French, and the inevitable clash of
cultures that resulted because of their lack of understanding, and
appreciation of tikanga Maori.”" Perhaps the most notable was the
purposeful and ongoing desecration of a tapu area in the Manawaroa Bay.
du Fresne had been told on numerous occasions that Manawaroa Bay was
an extremely sacred place due to a rahui and other regulatory laws of tapu
being placed in the location following local Maori drowning there some time
earlier. Despite warnings to this effect he proceeded to fish in the area.
Several hundred Maori attacked, killing du Fresne and the members of his

fishing party.”

Kidnapping of Maori was also prolific at this time, especially by whalers,
sealers and traders who were seeking to make up labour for their
contingents and to take advantage of local knowledge.” Another notable
kidnapping was that of Tuki and Huru in 1787. This was done under the
orders of Governor Phillip King, for the purpose of assisting with the
cultivation of flax- on Norfolk Island. The incident illustrates that the
hierarchy of the period considered the indigenous populations of the Pacific
as being inferior and not having the same rights and privileges as might

% See Brief of Evidence of Nuki Aldridge dated 28 May 2010, Wai 1040 #B10 at para 147.
69 .
Ibid, paras 146 to 149.
" |bid, para 151.
" See Report of Dr Vincent O’'Malley and John Hutton ‘ The Nature and Extent of Contact and Adaptation in
Northland ¢. 1769-1849 dated April 2007, Wai 1040 #A11 at pages 61 to 63.
"2 Brief of Evidence of Nuki Aldridge dated 28 May 2010, Wai 1040 #B10 at paras 151 to 157.
™ |bid, para 150.
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11.

12.

13.

have been enjoyed by other British citizens of the period.”* While they were
returned and presented with gifts, the actions of Governor King are
illustrative of the fact that European laws, such as those against kidnapping,

were not applicable when Maori were involved.

While it is accepted that the interaction with whalers, sealers and traders
was not all negative, there were consequences which required adaptation
from Tangata Whenua. As the numbers of foreigners increased, so did the
level of trade and demand for the replenishment of supplies. By the early
1800's Rangihoua and Te Puna, were well known as havens to obtain fresh
supplies. The rangatira, Te Pahi, had earned a good reputation for trade
and attracted a strong commercial presence in the Bay of Islands.”

As relationships between Tangata Whenua and foreigners developed, so did
the desire for Maori to form relationships with those in power. In 1805, the
rangatira Te Pahi decided to meet with the Governor who had kidnapped his
nephews Tuki and Huru almost 20 years earlier. He sailed to Norfolk Island,
however by then Governor King was based in Sydney. Te Pahi was treated
badly on the voyage to the Norfolk Island, and Captain decided to keep one
of his sons as payment for passage.”” The new Commandant on Norfolk
Island rescued Te Pahi and his sons, and arranged their passage to Sydney

to see King.”

Governor King allowed Te Pahi to live with him while in Sydney, and he
received various gifts from King. While there, Te Pahi sought for the
Governor to do something about the visiting ships who were kidnapping
Maori to make up their contingent. Governor King said he would, but then
did nothing to alleviate the tension.” Vincent O’'Malley states:”

Te Pahi’s trip had clearly been motivated not just by the need to
reciprocate the gifts he had received from King, but also in the
expectation of establishing an ongoing relationship with the Governor
for the benefit of his pecple.

™ See Report of Dr Vincent O'Malley and John Hutton * The Nature and Extent of Contact and Adaptation in

Northiand c. 1769-1849 dated April 2007, Wai 1040 #A11 at pages 69 to 71 and Brief of Evidence of Nuki Aldridge

dated 28 May 2010, Wai 1040 #B10 at paras 158 to 163.

75 Brief of Evidence of Hugh Te Kiri Rihari dated 28 May 2010, Wai 1040 #B13 at para 24.

76 See Report of Dr Vincent O'Malley and John Hutton ‘ The Nature and Extent of Contact and Adaptation in
Northland c. 1769-1849 dated April 2007, Wai 1040 #A11 at page 75.

77 See Brief of Evidence of Nuki Aldridge dated 28 May 2010, Wai 1040 #B10 at paras 167 and 168.

78 |bid, paras 169.

7 Report of Dr Vincent O'Malley and John Hutton ‘The Nature and Extent of Contact and Adaptation in Northland c.

1769-1849 dated April 2007, Wai 1040 #A11 at page 76.
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14. Te Pahi was not the only Maori to travel overseas at this time, as there were
many others making notable journeys to understand these foreign cultures.®
In 1809 Ruatara, Te Pahi’s nephew, travelled to England with the hope of
seeing King George lll. He was left stranded in London without a patron,
becoming ill, and destitute.?’ He managed to return to Sydney where Rev.
Samuel Marsden found him on board the ship Santa Anna penniless and
debilitated. He lived with Marsden for six months in Parramatta before

returning to the Bay of Islands.®

15. The fact that Maori were travelling the world was not coincidental. They
were attempting to gather as much information as possible on those whose
visits to the shores of Aotearoa were becoming more frequent. As stated in
the evidence of Nuki Aldridge:

From the early 1800s, Maori took hold of the changes that were
occurring, and did something about it. From that particular time,
Maori sent people out to look and get information. Then information
came back from all around the world.®

Response to contact: the need to unify

16. The information that came back from around the world was of concern to the
rangatira. The information from Huru and Tuki, Mahanga, Te Ara, Te Pahi
and even Ruatara made them aware that they could not function purely as
individual hapu any more and that a more strategic approach may be

required to meet certain circumstances.?

17. This motivation is one of the underlying bases for the establishment of
He Whakaminenga. Haami Piripi observed:®

... my elders refer to the Whakaminenga as the vessel for expressing
a new national solidarity of Hapu and lwi in Aotearoa. It represented
a political development which indicated the nature and processes of
Maori political structures...

18. The need nor the ability to unify was also not new to Maori, as the testimony
of Hugh Te Kiri Rihari highlights: %

8 Te Ara joined the crew of the sealer "Star" in 1805 and travelled to Sydney on several occasions to become
familiar with aspects of Pakeha culture, and Mahanga (aka Moehanga) of Kororareka, travelled with Dr John
Savage to London. He stayed with Earl Fitzwilliams, Savage's patron, and was able to observe aspects of London
life.

® Brief of Evidence of Dr Manuka Henare dated 18 May 2010, Wai 1040 #B3 at para 167.

® |bid, para 168.

% Brief of Evidence of Nuki Aldridge dated 28 May 2010, Wai 1040 #B10 at para 184.

® Ibid, para 186.

® Amended Brief of Haami Piripi dated 2 July 2010, Wai 1040 #B26(a) at para 8.9.
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19.

20.

21.

22.

Co-operation amongst the hapu of Ngapuhi nui tonu was not a new
concept. Since ancient times those of Tai tama tane and Taj tama
wahine have been inextricably bound and interdependent - the tides
are linked and all Northern Maori lived by the kawa of Rabhiri.
The Rangatira regularly came together to discuss and address the issues
they were facing with their changing world. The first documented hui took
place in 1808, at Te Ngaere.*” This was followed by a hui at Motueka,
Mangaiti, Pupuke Valley, Waitangi and Te Touwai Bay, where poupou are
still submerged in the water where the Rangatira used to anchor their waka

during these occasions.®®

It was highlighted too that when He Whakaminenga started meeting
formally, was at approximately the same time as the infamous burning of the
Boyd. If the foreigners had made more of an effort to understand Tikanga
Maori, then it is likely that the events that unfolded would never have taken

place.

Four Maori, including the rangatira Te Ara, joined the crew of the Boyd in
Port Jackson that was voyaging to Aotearca. They were seasick and unable
to work so the Captain threatened various punishments, including throwing
them overboard or refusing provisions. When Te Ara arrived back in
Whangaroa, his back was badly lacerated indicating that he had been
flogged.® Te Ara told his relatives of the gross indignities that he had been
subjected to as a rangatira. When the Captain of the Boyd asked Te Ara’s
relatives for assistance in obtaining spars, utu was demanded. His relatives
enticed the Captain inland, and killed him and his crew once they were out
of sight. They later returned to the ship, killed those onboard and distributed

its cargo.®

The burning of the Boyd at Whangaroa harbour in 1809 came in response to
the ongoing ignorance and arrogance of the foreigners, resulting in continual

breaches of Tikanga Maori. As Anaru Kira states:*'

¥ Brief of Evidence of Hugh Te Kiri Rihari dated 28 May 2010, Wai 1040 #813(a) at para 59.

¥ See Brief of Evidence of Nuki Aldridge dated 28 May 2010, Wai 1040 #B10 at para 189; Brief of Evidence of Ani
Taniwha dated 11 June 2010, Wai 1040 #B4(a) at para 8 and Brief of Evidence of Pari Walker WAI 1040, #C34 at
paras 25-26.

® See Brief of Evidence of Nuki Aldridge dated 28 May 2010, Wai 1040 #B10 at para 189 to 191 and Brief of
Evidence of Ani Taniwha dated 11 June 2010, Wai 1040 #B4(a) at para 11.
% See Brief of Evidence of Nuki Aldridge dated 28 May 2010, Wai 1040 #B10 at para 207.
% |bid, para 208.
®' Brief of Evidence of Anaru Kira dated 27 September 2010, Wai 1040 #D7 at para 26.
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23.

Many people refer to the “Boyd” incident in 1809 as a bloody
massacre, however | view it more as an assertion of tikanga where a
hapu had been wronged. This was an assertion of mana.
Pakeha sought retribution, and to show Maori that their actions would not be
tolerated. The Pakeha brought their retribution against Te Pahi, but they
had the wrong man. They killed him and massacred many of his people,

destroying his village.*?

Developments between 1810 and 1820

24.

25.

26.

27.

Kidnapping continued to be a problem in the Bay of Islands, and in 1814 an
Order was issued by the Governor of New South Wales, forbidding the
removal of Maori from Aotearoa without obtaining the permission of the
Chiefs. This Order also invested power and authority in three chiefs to carry
out the Order.*® The three chiefs were Ruatara, Honhi and Kora Kora.**

The Order also coincided with the establishment of the Church Mission in
New Zealand in 1814.% In early 1814 Ruatara and his nephew Hongi Hika
visited Sydney, and met the local head of the Church Missionary Society
(“*CMS™), Samuel Marsden. Hongi and Ruatara invited Marsden fo establish
a mission at the Bay of Islands.®* While in Australia these rangatira saw the
state of the Aboriginal people of Australia, and the manner in which they
were treated by the European colonisers. This led them into a great
depression, as they could see the potential fate of Maori if action was not

taken.¥

Samuel Marsden arrived onto the shores of Aotearoa on 23 December
1814, ready to hold his first service on Christmas Day.

During the period of 1814 through to the 1820’s, there was an increase of
trade throughout,® and in 1815 Governor Macquarie (who had replaced

Governor King) sought to establish a trading post in the Bay of lIsland.*®

% See Brief of Evidence of Nuki Aldridge dated 28 May 2010, Wai 1040 #B10 at para 210.

% Brief of Evidence of Dr Donald Loveridge Wai 1040 #A18 at page 19 to 20; and Paul McHugh Wai 1040 #A21(a)
at page 5.

% Paul McHugh Wai 1040 #A21 at para 47.

% Brief of Evidence of Dr Donald Loveridge Wai 1040 #A18 at page 20.

% See Brief of Evidence of Anaru Kira dated 27 September 2010, Wai 1040 #D7 at para 27.

" Refer to Brief of Evidence of Anaru Kira dated 27 September 2010, Wai 1040 #D7, Annexure B - 1838 Select
Committee Report, evidence of J L Nicholas at page 10 of the Report.

% See Brief of Evidence of Anaru Kira dated 27 September 2010, Wai 1040 #D7 at para 29.

% See Brief of Evidence of Marsha Davis dated 29 July 2010, Wai 1040, #C21 at paras 21 to 23.
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Jennifer Rutene from Hokianga gives evidence about the level of trade that

was taking place at this time:

Horeke had a large ship building yard that provided spars to
Australia. We weren't just supplying spars, we were also building the
ships to transport them. Our place was one of the busiest in the
country and a main attraction for traders, sailors, ex-convicts and the
like. The timber trade operated out of Horeke as well as a flax mill
and general store. It was a place where Maori and settlers had grown
to know much about each other and where relationships were being
forged on many different levels and for various reasons.'®

Makoare owner the timber trade in horeke and by oral accounts, also
a flax mill. He also had a general store that sold European
goods..."

A nephew to Muriwai and Matangi, he was commercially driven and
by standards of the time - a wealthy man. His passion for enterprise
and business paints him as a global thinker and his business
relationship with Patuone, showed enormous vision. They were
interested not just in trading timber and goods but also in exploring
further the opportunities in the shipping industry.'®

Meeting with King George

28.

29,

There is significant volumes of evidence before the Tribunal illustrating that
Maori were adapting to the ongoing contact with the foreigners, and through
trade were prosperous. However, Maori were encountering problems
trading in foreign ports. A good relationship with King George was an
essential factor if Maori were to achieve their commercial desires.'® As

Arena Heta states:'™

It is important to keep in mind that our people sent Hongi Hika to
England. He was not a sight-seeing tourist that happened to meet
with the King; rather, he went with particular instructions to achieve
specific purposes.
Hongi Hika sailed to England in March 1820, accompanied by Waikato and
Thomas Kendall.'”® Hongi met with King George, and discussions around
trade took place. In particular, discussions of the restrictions that had been

placed on Maori in the King's name, King George affirmed that Maori were

'™ Brief of Evidence of Jennifer Rutene dated 4 August 2010, WAI 1040, #C38 at para 3.
101 H
Ibid, para 53.
% |hid, para 54.
:Sj Brief of Evidence of Arena Heta dated 3 June 2010, Wai 1040 #B30 at para 19.
Ibid, para 16.
1% Brief of Evidence of Dr Manuka Henare dated 18 May 2010 Wai 1040, #B3 at para 149.
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free to trade.' The King then gave gifts to Hongi to seal the relationship.

Arena Heta states:'"””

We are told the gifts sealed an everlasting covenant between
ourselves and the royalty of England. In giving these gifts, the King
told Hongi that he would assist Maori where he could and not turn his
back if they were in need. In our eyes, a tatou pounamu was formed
between King George and Hongi Hika that would be binding on
future generations.

30.  As Dr Manuka Henare states Hongi’s visit to England:'®

Hongi's triumphant meeting with important dignitaries in England,
highlighted by the meeting with King George IV and the visit to the
House of Lords are in his eyes, recognition of mana, which was the
principle reason for his visit.

The mana was not just accorded to himself, Waikato and Ngapuhi,
but to Maori people, as he was already thinking past the limits of his
own kinship framework of whanau-hapu. He returned home both as a
proto nationalist and with something of an outlook of an
internationalist and informed all those who would listen of his
undoubted success of the visit.

In his mind, he had secured a new long-term relationship with the
King and with England and some concessions. On concession
sought was that in return for allowing the king's people to live in
Nu Tireni in peace Maori would be treated like a British subject when
in Australian and England.

31. Hongi returned to Aotearoa in July 1821, and with him came a considerable

number of muskets, possibly between 400 to 500 firearms.' The Musket

Wars in the north started in 1818, and as referred to by Dr Henare Manuka,

citing James Belich:'"°

The Musket Wars were the largest conflict ever fought on
New Zealand soil. They killed more New Zealanders than World War
One ~ perhaps about 20,000. They ... caused substantial social and
economic dislocation’

32. During the period of 1821-23, Hongi Hika mounted three campaigns against

poorly armed Ngati Paca of Tamaki, Ngati Maru of Thames, and Arawa of

the Bay of Plenty and the Waikato tribes, resulting in significant death."""

1% See Brief of Evidence of Arena Heta dated 3 June 2010, Wai 1040 #B30 at para 21.

"7 |bid, para 22.

'% Brief of Dr Manuka Henare dated 18 May 2010 Wai 1040, #B3 at para 208 to 210.
1% Report of Henare and Petrie dated November 2008, Wai 1040 #A37 page 381.
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""" |bid, page 381.

Ibid, page 378, citing James Belich “Making Peoples” at page 157.
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33.

The 1820’s also marked a decline in the respect that Maori held for the
missionaries. From Hongi's visit with King George, he learned that the Kind
had no knowledge in their being in Aotearoa, and this, in the eyes of the

rangatira, diminished their mana."?

The 1831 Petition to King William IV

34.

35.

36.

The 13 rangatira who signed the 1831 Petition did so as an assertion of
mana.''® While the lawlessness of the previous decades continued into the
1830s, and rumours of a French invasion circulated, it is our submission that
the primary motivation of those rangatira was to have their authority
acknowledge by the King’'s authority — and form a continuation of the

relationship established by Hongi Hika a decade earlier.

On 26 June 1830 King George IV, of whom Hongi Hika had previously
established a relationship with, passed away. King William IV was crowned
8 September 1831, and in the eyes of the rangatira it was important that the
relationship established with the previous monarch be continued. A meeting
of chiefs was held at the Kerikeri Mission on 5 October 1831, to send a
petition styled letter to the new King."* As stated by Anaru Kira:''®

This was Rangatira to King. This was not about begging the King for
protection from his unruly subjects creating havoc on our whenua,
this was about having authority acknowledge authority, and authority
acknowledging responsibility for those within their purview.

The Maori version of the letter, written by Eruera Pare has been translated
by Dr Patu Hohepa:''®
To King Wifliam, the Caring Chief of England
King William
We, the Chiefs of New Zealand, being assembled at this community
at Te Kerikeri, are writing to you, because we are hearing that you
are the important chief across the waters, and you also own the

many ships that make landfall here in our country.

We are a people without precious things — our only valuable things
are timber, dressed flax, pigs and potatoes, and so when we sell

12 5ee Report of Dr Vincent O'Malley dated April 2007, Wai 1040 #A11 at pages 114 to 116.
? See Brief of Evidence of Anaru Kira dated 27 September 2010, Wai 1040 #D7 at para 31.
" inguistic Evidence of Dr Patu Hohepa dated 22 September 2010, Wai 1040 #D4, para 62.
'S Brief of Evidence of Anaru Kira dated 27 September 2010, Wai 1040 #D7 at para 31.

"5 | inguistic Evidence of Dr Patu Hohepa dated 22 September 2010, Wai 1040 #D4, para 68.
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these things to your people, we see the valuable possessions of the
Pakeha. Only your homeland has been showing kindness to us, and
furthermore, the Missionaries that are teaching us to believe in
Jehovah the God and also Jesus his son, are also yours. We have
heard that this the tribe of Marian (du Fresne)may be landing here to
take possession of our homeland, and that is why we ask that you
become a friend for us, a care giver of these islands, in case the
belligerence of the strangers closes in, in case other people take our
country. Also, if it happens that some of your people play up against
us, or secretly reside in this land after fleeing here by ship, perhaps
you can chastise them so that they listen, lest the anger of the Maori
people suddenly smite (them).

This message is from us, from the Chiefs of the Maori People of
New Zealand.

37.  The Maori understanding of authority is outlined by Dr Patu Hohepa:'"’

Maori were very aware that Chiefs were the same as Kings and
Queens because they, in their own words, were permanent until
death, unless defeated in war or enslaved or left their hapu. Until
death came and their people chose a successor, missionaries were
not in the same class because they can be sacked - as Kendall was.

38.  Dr Patu Hohepa states that:''®

One of the salient issues that has been repeated throughout the
hearings concerns the view of Maori chiefs of the 1820s, 1830s to
1840 that the Kings and Queens of England were on the same level
as the native chiefs of New Zealand. The use of 'rangatira’ for King
William and the same for those who signed clearly identifies that this
is how they visualised their relationship - 'rangatira’ communicating
with ‘rangatira’.

39. Of further importance, Dr Hohepa provided that given the language used,
the authority of the King was not elevated above that of the rangatira:'"®

The use of the modifier 'atawhai' does not elevate King William
above those who signed the letter. ‘Ko koe the rangatira nui o
tarawhai' - you are the important chief across the waters - clearly
refers only to his status in the area beyond the NZ foreshore and not
within Aotearoa-New Zealand.

The Arrival of the First British Resident

40. Two years later, the first New Zealand Resident James Busby arrived with

the King’s written response, received by twenty-two chiefs assembled at

"7 \bid, para 61.
"8 |bid, para 69.
" |bid, para 69.
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41.

Paihia on 17 May 1833."® Busby conveyed the letter from King William VI
to Maori, explained in Maori by Henry Williams."' He explained that his role
as British Resident was to “repress acts of fraud and aggression practised
by British subjects against the natives, and by acquiring a beneficial
influence over the various chiefs, protect the lives and properties of British
subjects engaged in fair trade with the natives”.'*

The evidence of both Tangata Whenua witnesses and Crown witnesses
asserts that Busby’s appointment, without the back up of any force,
rendered his role toothless. Under cross examination, Dr Donald Loveridge
agreed that when Busby was sent to New Zealand without any legislative
powers and without any military force, the Resident was unable to exercise
any real authority.® His abilities were summarised by Patu Hohepa, who
states:'?*

Busby had no magistrate powers, no armed force, no home... His
relationship with New South Wales was a pain, and all his atfempts
fo increase the mana of his position as Brilish Resident were diverted
or thwarted. He became known to Maori as the man of war without
guns.

Te Kara — Adoption of a National flag

42.

43.

The adoption of a national flag was of extreme importance to Maori, not only
for trade purposes, but also for the international recognition of their growing
state of nationhood. As Dr Patu Hohepa states:'®

A internationally recognised flag was clearly a sign of international
recognition of the Maori people as a nation and moved New Zealand
a step away from being an unofficial colony of New South Wales and
allowed its own people to build and register ships, o buy and register
ships, using their own systems and their own national flag.
Without a flag, there were also a number of complications for Maori trading
in overseas ports, with a New Zealand-built ship being seized in Sydney in
1830 for entering a British port without a flag.”®® This may have been the
Hokianga built trading ship Sir George Murray, which had the two Hokianga

rangatira, Patuone and Taonui on board. They were the rangatira that

120 Brief of Evidence of Dr Donald Loveridge, Wai 1040 #A18 at para 58.

2! inguistic Evidence of Dr Patu Hohepa dated 22 September 2010, Wai 1040 #D4, para 71.
122 1hid, para 71 citing Elder, 1932, page 502.

125 Hearing Transcript Week 4, Day 3 Wai 1040 #4.1.4 at page 477 lines

24 | inguistic Evidence of Dr Patu Hohepa dated 22 September 2010, Wai 1040 #D4, para 72.
2 | inguistic Evidence of Dr Patu Hohepa dated 22 September 2010, Wai 1040 #D4, para 82.
'% Brief of Evidence of Dr Donald Loveridge, Wai 1040 #A18 at para 56.
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allowed Pakeha to build their ships on their whenua, and the reactions to the

seizure were so great that a temporary license was granted in 1831."%

44. On 20 March 1834, 25 rangatira and their supporters gathered at the Paihia
Mission Station to select a flag.”™® A flag was selected, and then sent to
Governor Bourke who advised King William IV, and his royal approval was

given.' As Dr Patu Hohepa states:'®

This was a step in the recognition of Maori mana motuhake or tino
rangatiratanga or sovereignty as defined explicitly in Maori terms,
internationally.

Te Kara (the flag) was for the purpose of showing we were a nation,
recognised as a trading nation, and shall have freedom to travel in
the oceans and waters of other nations. The flag was also our
symbol that we will allow those who fly their nation’s flags to enter
our sovereign waters.

He Whakaputanga o te Rangatiratanga o Niu Tireni

45. He Wakaputanga o te Rangatiratanga ¢ Niu Tireni / The Declaration of
Independence was adopted and signed at a meeting of the Northern Chiefs
at Waitangi on 28 October 1835, by Mr Busby." This Declaration was
initially signed by thirty five of the hereditary chiefs in the presence of the
British Resident, the Rev. Henry Williams and later by the (Archdeacon),
George Clarke, Esq, C.M.S. and Chief Protector of Aborigines, Messrs
James E. Clendon, Assistant British Resident at Hokianga, and Gilbert Mair,
merchant of Kororareka and by a further eighteen signatories over the

following four years at a variety of locations."*?

46. The document is an affirmation of authority which British legislators already
had recognized in statutory enactments dating from 1817, 1823,"* and
1828,"* which explicitly stated that New Zealand was not within the King of

England’s dominions.

127 { inguistic Evidence of Dr Patu Hohepa dated 22 September 2010, Wai 1040 #D4, para 75.

%5 |bid, para 77.

"2 1bid, para 81.

0 |bid, para 82.

'3 Brief of Evidence of Dr Donald M Loveridge Wai 1040 # A18 at para 74.

‘%2 Brief of Evidence of Manuka Arnold Henare Dated 18 May 2010, Wai 1040 #B3 pp 57 -61.

'3 {mperial Act 1817 57 Geo Il ( 1817)— “An Act for the more effectual Punishment of Murders and Manslaughters
committed in places not within His Majesty’s Dominions” It did not apply to territories controfled by any European
power or by the United States of America (see discussion in Brief of Evidence Dr Donald M Loveridge Wai 1040
#A18) p 21.

'3 imperial Act 1823 4 Geo IV ( 1823)— “ An Act ... for the better Administration of Justice in New South Wales and
Van Diemen’s Land, and for the more effectual Government thereof.” This is known in New South Wales as its
Third Charter of Justice (see discussion in Brief of Evidence Dr Donald M Loveridge Wai 1040 # A 18) p 23.

'35 Refer to Donald M Loveridge Wai 1040 # A 18) p 23.
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47.

48.

49.

50.

The document is also an affirmation of the independence of Aotearoa /
New Zealand, containing an unambiguous assertion of Maori sovereignty
which ironically was drafted by Busby but consistent with the demands of
Tikanga Maori advocated by those Rangatira who were part of its
development and ultimate confirmation by Te Whakaminenga (the “United
Tribes”). Pursuant to the terms of the declaration, Te Whakaminenga
declared their rangatiratanga (translated as ‘independence’ in the English
text) and stated that kingitanga and mana (translated again in the English

text as “all sovereign power and authority”) resided in them collectively.

Notwithstanding the fact there are two versions of this important
constitutional foundation stone, a Maori one and an English version, it is our
submission that these propositions hold for which ever version is made
reference to and that these matters of law and fact were understood by both

the Maori and Crown representatives of the period.

What is also clear is that in the drafting of Te Tiriti o Waitangi there is
express reference to the Maori version of He Wakaputanga o te
Rangatiratanga o Niu Tireni and to key conceptual understandings
incorporated therein. These understandings assisted in interpreting the
nature and extent of the meaning of Te Tiriti, and are determinative in
resolving any ambiguity between the Maori Text of Te Tiriti and the English
version of the Treaty, being the primary focus of the jurisdiction of the
Waitangi Tribunal, which will be discussed at length later in these
submissions. As leading Maori Academic has observed Ms Ani Mikaere:

“In order to achieve clarity of understanding with respect to the
intentions of the Maori signatories to He Whakaputanga and Te Tiriti,
it is essential not only to appreciate the relationship between them,
but also to grasp the profundity of the disconnection between Te Tiriti
and The Treaty’.'*®
Dr Henare’s evidence spent some considerable time developing an
understanding of these matters and as he highlights that while Busby’s
explanation in 1835 declares that an independent state was to be born more
appropriately the declaration made by the Rangatira was more akin to the
formulation of the notion of a Maori Nation State with all sovereign power
and authority residing in the Rangatira in their individual, and where agreed,

collective capacities. This formed the basis of a number of questions to key

%8 Mikaere Ani: “Te Tiriti and the Treaty: Seeking to Reconcile the Irreconcilable in the Name of Truth”p 1.
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51.

witnesses before the Tribunal. We ask the Tribunal that after a careful
synthesis of the responses made to questions posed by counsel to a
number of the elders of Ngapuhi that the Tribunal concur with the
observations of Dr Manuka Henare that He Wakaputanga is evidence of the
phenomenon of the Maori Nation State and the critical role of the declaration

in nation identification.

We turn now to consider the particular Maori understandings that have been
highlighted to the Tribunal during the course of the hearings to amplify these

matters.

Maori Understandings of He Whakaputanga

52.

53.

Moana Jackson summarised the Maori Understanding of He Whakaputanga

in this way:

“51. He Whakaputanga is in fact a novel and bravely imaginative
articulation of an old concept of power. What is most strikingly
new s that it situates the concept of power in a constitutionally
different site of power where mana could be exercised in a
co-operative and collective way that nevertheless still
acknowledged the specific mana of the constituent members,
rather like the Iideals adopted in the Haudenosaunee
Confederation. More importantly it reflected the kawa of the
marae because just as manuhiri agree to respect the kawa of
the host people while retaining their own authority, so
Te Whakaminenga became a new ‘marae’ where polities could
exercise an interdependent authority while preserving their
own independence.

52. In that context the question js not so much who actually drafted
it or even the biographies of James Busby and Henry Williams
(the preoccupation of most Pakeha historians and jurists) but
rather whether it was tika or legal, whether it was consistent
with the reality of lwi and Hapu politics, and whether in theory
and 1%ractic:e it reaffirmed their mana and integrity, Clearly it
did.”

This observation is supported by Dr Patu Hohepa whose testimony
reminded the Tribunal that He Whakaputanga at its most fundamental is a

recognition of Mana Maori Motuhake and because of that the Maori text has
primacy:'®

The Declaration signed by chiefs sets out their unity in an
independent or sovereign state, is a declaration of sovereignty, which

137 Brief of Evidence Moana Jackson Dated 13 September 2010 Wai 1040 #D2 at para 51 to 52.
'3 inguistic Evidence of Dr Patu Hohepa dated 22 September 2010, Wai 1040 #D4, para 99.
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means controlling one’s own country and assets without foreign
interference. The declaration establishes a constitution. The Maori
version is the primary version
54. The Declaration was a statement by Maori both to themselves and to the
outside world that these islands of Aotearoa and Te Waipounamu were to be
an independent State described in the Maori text of He Whakaputanga as

“He Whenua Rangatira”.

55. He Whakaputanga used two other significant terms: ‘te mana i te whenua’
' (the mana of the land) and ‘tino rangatiratanga’ (absolute authority and
control) to support the proposition that the sovereignty of the country lay

firmly in Maori hands. Neither the mana nor the tino rangatiratanga would

be transferred to any other power. These matters we consider in detail in

the body of our submission.
Motivations for He Whakaputanga o te Rangatiratanga o Niu Tireni

56. There are a number of motivations for the formulation of He Whakaputanga
which emerge from the context of the period. Manuka Henare highlights the
following factors as having major influence which we have summarised from

his report: '

a) An understanding of the emerging international world order in
trading terms;

b)  The convergence of two forces, one internal the other external
to increase the demands of Maori leadership to meet the
maintenance of self-sustaining communities and the demands

of trade from external entities;

¢)  The benefits of new technology and trade and an appreciation
of new ways of producing goods and services; and

d)  The recognition of the need to develop new political processes
from existing tribal institutions consistent with Tikanga Maori.

57. It is suggested that the fear of French inroads into New Zealand led Busby
to persuade the United Tribes to issue the He Whakaputanga o te
Rangatiratanga o Niu Tireni, (1835 Declaration of Independence).

1% Brief of Dr Manuka Henare dated 18 May 2010, Wai 1040, # B3 at paras 128 to 130.
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58.

59.

The request for British protection of the declared independent state is clearly
supportive of this view but is also indicative of the fact that Maori wished
Britain to take responsibility for the wrongdoings of its citizens who were
living amongst them during the period.

The Declaration also contained a Maori pledge to explore mechanisms like a
formal European style judicial and legal systems which we suggest is an
effort by Maori to promote cross cultural understandings to minimise conflict
arising from a lack of understanding of Tikanga Maori and Maori Law. The
agreement in Article 3 of the Declaration of Independence to meet annually
at Waitangi to pass laws to ensure the preservation of peace, the
dispensation of justice and the regulation of trade is the best illustration of
this desire. '

Key Terms

60.

61.

62.

There were a number of key terms traversed during the course of the
evidence by eminent knowledge keepers of Nga Puhi and its many hapu
communities which provide a clear indication of the Maori understandings at
the time of the evolution and confirmation of He Whakaputanga and these
submissions would be incomplete without an indepth analysis of these

matters.

We wish to preface our discussions with the plea to the Tribunal that no
legal analysis of these matters can replace the wisdom of the Matauranga
Macri that has been produced and where there is any ambiguity or lack of
clarity then reference back to the Tangata Whenua testimony itself must be

determinative.

The key terms that we will explore, as they appear in the articles of
He Whakaputanga, include “Whenua Rangatira”, “Kingitanga” and “Mana”.
To assist the Tribunal, we outline a table below that provides the text,
Busby’s explanation of the text of He Whakaputanga, Dr Patu Hohepa and
Dr Manuka Henare’s translations and analysis, as well as the analysis of

Dame Anne Salmond and Moana Jackson.

53



12°]

‘0 aul| €0€ aBed Je £ L p# 004 [BM ‘€ Y99 M Bulteay o} ydussuen Yeud ,,,
"e6 Bied ‘pQ# 0¥01 IeM ‘010g Jequsldes gz perep edayoH nied Jg Jo 8ouspiAg onsinbur ,,,

Py,

"L42 eied 1o g # ‘0701 B ‘0102 ABIN 81 PBIBP SJBUSH BYNUE QI JO Jod o,

‘pue]

[ad8
juspuadapuy ue se  elijebuel
Bnusym, $8qLosep puouljes

auuy aweq 9ouspIAS [B10 Jay U]

2y, PUBIESZ MBN JO

ndeH Jo A|quessy ayl — |uall] NN
o ndeH eBN o eBusulWENBYM 81
pauwleu aq 0] ‘sn AQ paJe|osp

aq [|1m pue] ubjaianos e leyl
pue pugj ino jo ajels uf|aianos
8y} ale[dep ‘Geg| 18qolo0

10 Aep L41gg a4} uo (svuspisal

s, Agsng ieauaq aioyssioj ayl

0} 9S00 |aULBYD |l 8L1) NBJSNO ]
1e ‘(pareulBlo auweu 8y} 8iayMm S|
aouapisal s Agsng) 16UBLEM 1B J8Y
pa|qUISSSE UBa(Q SABY Oum HBINBH
JO YlIou puejeaz MaN J0 Saqul ay}
10 sjollo — |aAg| 1saybly — ainjosqe
— KlaA 8y} (mojaqg pappe jou ale
aineuBis asoym aiay seuoreubls
UOU Jay}o pue ‘salBuo|SSIW
‘Agsng noA Buipnjoxa) M

E.ﬁv:m_mmN MBN

JO s8qL} 8L} JO UOIIBIBPS8JUCD
PoIoES Byl Juali] NN

0 ndeH eBN o eBUBUILIENYEBYA 1,
10 911 8y} Jepun (eijebuey
enuayp) Aunoa Apjsiyo

pue Awouo2a snoJjadsoud aq 0}
L8y} ale|oap pue AeS pue Aljunco
ino jo diysiepes| pue AlLoyine
auy} aieppap [am} 'gegl 189000 82
uo (neiexo]) spue|s] jo Aeg

ay} ul pejquiasse Buiaey (sawey])
PieIneH jo yuou sy} o} (usll nN)
puejesz meN JO (Im1) sequ)

8y} JO slopes| aINjosqe 8y} ‘oM

oy, PUEIESZ MON JO

saqll payun ayl Jo uoneubisap syl
Japun ‘aje}s yuapuadapul ue aq o}
paJeoap pue panuisucd Agalay S|
yolym ‘A13unad Ino jo eouspuadspul
8y} alejoap Geg | 19qoloQ

jo Aep uyigg siu} uo spuejs| jo

Aeg ay u) ‘ibueliep AR pajquiasse
Buteq ‘puejeez ma jo sued
WIBYHON 8y} o saqui 8y} Jo spesy
pue sja1yd Alelpalay eyl ‘opm

‘lusdil NN

0 ndeH ebu o ebusujwedep 81 0y
‘euleny eny ‘elrjefuey enuspy oy
nojew 9 efeindexem ey Blleall ey
B Bnuam nojew ojo efuejeljebuey
o} { eindexem ey ‘geg | edayeyO

0 gz Bl 8} Inesayjo] | 1Bueliep

| INYINY 9} 18U RO BNY Pieiney

0 lew oJed| juali] NN o imiebu o
eJjjebuey oui] ebu o4 ‘NOLYIN OM

sisAjeuy 19410

edeyoH njed ig

aJeusH eynuey id

uojjeueidxy s, Aqsng

iua4il niN o ebuejeebuey 3} o ebueindexeysp a4




qs

v ofied 1e (P)22V# Ov0 | (B *.SUCHSBNY UM PUE ‘@ouspliag A UQ SeejusLLWos) o} 8suodsay, PUCW(ES v oot
‘g6 BJed 'y Q# 0¥0 | IBM ‘0102 Jequieldeg gz perep edslon nied Iq jo souspiag ogsinbu o

Pal,,

"{/z eied Je €9 # ‘0901 M ‘01L0Z AB 81 PAIEP SIEUSH BXNUEN I JO f8ld g,

'Sy au|| 29 obed ‘piq|

'Gg aull ¥Gg abed 1e z2* | 'v# 0v0 L 1B ‘2 Moo Bulieay Joj yduosuen yeiq oL

18K pue - (eouspuadapul 10
efueteinebuel Jjay} pue ‘ Auoyine
pue samod ublalaaos Jiay) uew,
pue ebueynbury, 118y} Bulginisip
noulm) Jutodde sanjeswaLp

1YBIW A8y} LUOYM BU0BLLOS

0} ayebajep biw einebues au) ey}
Juswiuianob jo uonouny, B A8Au0d
0} ,eBueleueme)|, Pasn SWEIJIM
‘ebueindexepp 8H Ul ‘awy sWes
8UllY "uIL 8] 0} SS|WS|p O} SHaes
uosupied Aq leyl Alublelanos

0} uone|suel auy) Ajasioad

— Aoyine pue jemaod ublalsaos,
AaAuo9 0] euew 9} oy ebueybury
81 0y ,aseiyd ay) pasn sWey|Ip
‘geg | u) eBueindeseps eH ul

gy, DUIPUEBLSIBPUN LIOBY B}
U0 suoisnjouos Bujwioy uj epsodde
afe yoiym euep pue ebuenbury

sWw8) ayl Uo suojjealasqo Buimoljol
8y} epeW gNOWTVS INNY JWva

o “1e)ab01 Buiayles

N0 U SN AQ pajoBUs SMe| JNo

O sWwJa) Ul ‘sn Ag uasoyo uosiad
Ajuo “uaii] NN © eBusujWesBM 8]
10 puEe| 8y} ulylim palamodwis

aq 0} Az Bujuianoy saylo Aue
ose pue ‘Buydnosb ; uosied Jayi0
Aue jwaiad jou ||Im am Jey) siejosp
osje am pue ‘Buusyieb ino je pue
Jo sjaiyo Jo 18n8| Isaybiy — eInjosqe
— AaA 8y} yum pue jo Ajsinus

pue A|a|0s 818y palejoap si 1ual]
nN o eBusuUjWENepA 8] JO PUE] BY)
uIyym euew uay) ‘wopbuny eyl

,v, (BBUINUINY)

Algwasse Ino u| pajoeus

aABY am (8in}) SME[ 8yl (BlLEYEM)
1no Aled 0} sn Aq psjulodde
(suosiad Ag) sssjun uoneispaju0n
8y} JO spue| 8y} Ut paysliqeise

aq o} (eBuereuemeyy) diysioularon
Aue Jou ‘(sin} a)lieXEM) SME[ BWEI
0} dnoJB Japo Aue (Bnyn)) moje
10U |lIM @M JBY} 91BJ08P OS|E 9M pUE
‘Burleyred uno jo (eliebuey ou|])
slepeaf anJ} sy} 0} A1g|jos Buojaq

0} pale|osp aiay ale pueleaz MeN
JO UOIIBIBPaJU0Y 8y} JO pUEB| 8yl
W04} eUBW 8Y) pue (eBueybury|)
diysbupyubiaianos syl

oy, PRIqUIBSSE S5816U0D

ur wayy Aq paloeus Aenbel

sme| jo Asoyine ay) Jepun Bunoe
pue ‘weayl Aq psiujodde suosiad

Aq ssajun ‘salioyis) ples aujl

Ulylim pasioiexs ag o} Juawulsroh
jo uonouny Aue Jou 1sixa o} Ayoedes
8A1108||00 J13Y} Ul SBA|8SWaL}

woyj ajesedss Alioyine aafesibs|
Aue Jjwuad jou m Aay)) pasejosp
os|e oym ‘Alloedes annoas||0o

118U} Ul Saqli} jo Speay pue syeiyo
Kleypaiay sy} Ui A|aaIsn|oxs pue
Aleanue episas o} pateoep Agalay

Sl puB[eaZ MSN {0 S8qUL pSIUN sul
40 saliojIs} 8yl ulyym Ajioyine
pue Jamod ublasanos syl

‘ebuinyiny noyew o} | nojew
1au BljBaW 8 ain} nojew o o ebuayu
8] ¥ EUE S]lIBYEMENEM 8} O Bnusm

8] | BBAW Bp Moy ebueleueme)y
1ye1 81 aW ‘nie &y Bbuny Jye}

8} I3 81N} SllJeMEm 8} nojew 8 enyn
8 810¥ & oy Baw By B ‘ebuinyiny
nolew o} | eyeue esyebuey ou]
ebUu 18y 18U BljESW BY JUBI[] NN

o efusujwexem 8} 0 enuam
9} | eURW 3] 0N eBuelBuy 8} 0)

sisAjeuy Jay10

edayoy nmed ig

aJeusH eynuey] ig

uoneuedxy s,Aqsng

xXaL

i.m_zmmcm_
BNUaym Jo uone[suel) s,Azsezg el
yum pasibe osje spiempg Bwiy

‘alels

had
uopeu uoepy B Buleqg eiebues
Enuaym Jo uone[sues) s Azsezg
BIN UM paaibe Alobaiyn ssoy I




9g

iJajues sieah aal isnf
efueindexeyp 8H Ul pasn sy ey
Spiom 8y} ‘euew, pue ebuenbup,
4O UolEUIqUIOS BWOS LBy} Jayjel
SRAubBleianos, aguasap o} IL 81
Jo | aint uj — Jemod sjeuipiogns
pue palebalep B 0} siajal Yyolym —
ebuejeuemey|, asn swel(ip Auay
pIp Aym — sasie uolsanb syt
“eijjebuel sy} jo — Ajubia1aA0s sy}
‘a1 eueuw, pue ebuelbuny, qinsip
Jou pip ey} suo ‘Jemod sjeuiplogns
pue pajebajep e sem ebuejeuemey,
1eyl pue ((g-yg dd) AuBieianos

1o} Jusjeanbs snouabipui }saq

8y}, pue suwsibojosu ay} jo }1seq
ay), Se aousplAe AW Ul paqLIosap)
‘eueuw, pue ebueybuny, jo
uoljeulquIoD auwlos sem sl Jeyl je
AuBjalanos, 10) OB Ul JUajeainba
1899 8y} 1By} UonUBILIoD AWl

Uim paslbe aAey pinom SLIB|IIM
AueH gggl ul ‘feyy s|qeqold
swass )| ‘ebueindeyeym a4

4O UOLB|SUBI) SIY USAID

a1 ul
Aubaianos, 10} uone[suel) s|gissod
1S8Q S} Sk SI8}0 uosupjied iq

ey} wJsl sy} si ebuejeuemey|




VAS|

7' eled ‘PIgf 4,
'Z'G eied e G2v# ‘0b0L [BM ‘0102 Iidy 91 PaiEp spJempd Bluly jO S0USPIAT JO joug |,
"G6 ered 'vO# 0701 [BM '01.02 Joquweldes zz perep edayoH nied Jd Jo souspiag aisinbur o

2o, 1BUEBLRAA

o i 81 paubis oym eipebuel

8U} JO nyol s} ul paipoguis

pue eijefuey a1 o efueindexeym
8H ul pasn se euew,,

pJom au} jo uofleueldxe syl Si siyL

el rAldoyine jeyl o] piebal

Ul 90UB9 8y} JO 1SBW 8Uj} JO uonoallp
ay} Buyas uosiad pue }daauod sy}
sasiseydwe ebuejeljebuey oull
‘Aioyine jeyy o} pJebal u| soued
aUj} JO 1SBW 8B} JO LUORISIIP BY}
Bumas uosiad pue 1daouo9 au) S|
efuejesebuey wyy o} pajebsjap
Se AJIoyine ey} sis)siuupe

oym uoslad e sy eijebuey

*8103| 9] ENE 0] AQ p|ay Jemod
ublalanog swaidng syl s| euepy

rebueindeyeyp aH ul
(Buew, wuay ey BuipseBbas Buimol|oy
au} sajels SaHvMad YINIH

*SIBU10 JO |EMBIPUIM
Jo Hoddns auj pue S8ILAIDE UMO
$,8U0 WO} SOYSIUIWIP JO SN S||am
‘|Ie jo sauoq ay} ybnoiy) mojy spasp
a50UM 510)590UE pue ededeyeum
WOl 5309 §| ‘nynuenjeded

pue nuiBuey wolj ‘spox)

3l WOoJy S8WO §| Jeyl UBY) aiouwl

sl BUB "AlUBialanos 0) Jueas|al
Aouyine pue samod ysybug

JO 8joym 8y} 1Sowe salejnsdeous
eyl " eue) eubepy Jo asneoaq
JalsuluwlIsap 01 osje pue by
aulAIq Ag ussnp) Jo Bupy 8y 0} poy)
woy pamoy AlBuiwass Aubisianos
ysiBug ‘ebueybury “Aubislanos

jo 1daouoa ysybu3z sy} siejsue.
Ajoleinade AjlenplAlpul yoIym

SpJom Jou ale A8y “saljiwis Jou ale
spiom asay | ‘efuelesiebues pue
aeyniow ‘euew ‘ebuenbury swisy
aU) passNISIP aABY ‘sJaLlo Auew

S_"m_m>_m:m 1ayung




89

‘lgeled || ofed e 20# 0v0 | [BA "0102 JoqLUB)dag €| PalEp UOSHOB BUBOW JO 80USPIAT O jalig 4,

“Aiod

Jayjoue o 1By} Aq ylim paiadwe}
9@ Jou p|noo ey} Aloyine

JO 85]018X3 UB pue 8ouspuadapu|
3y} YlIm 8)BINSUSILIOD

Sem } 1By} asuas ey} U

aInjosge os|e sem }] Ing ‘ndeH pue
1M 0 aaneboislid sy AjgInjosqge
SBM Jl 9SNBO8( 81N|OSIR SBM

}| *Ajuoyine ajnjosge ue ssjousp
sny} Jamod [BUORNISUOD puB
jeolijod e S BUBW JO 1daouod ay |

g «BUBW,

10} uojjeue|dxa [epuapnidsun|
e sepiroid NOSHOVI YNYOR




69

"g6 Bled 'yQ# 0v0 | lBM ‘0102 Jaquiidag gg perep edayoH nied 17 jo 8ouspiag aysinbur 951
P g,
‘L.Z eied e £9 # '0v0 4 BM 0102 AR 8| pojep sreusH BXNUEN JQ JO Jotg vel
g5, BOIEI0Y pallUN
—|uaJ|] NN © BBUSUIWBYBYA 91
ujol Aau} 18y} pue ‘pue| (ANoA
10U) UNO JO UON08.1INSAl 8U} (|89l ‘puB[EaZ MBN pa, SOAUL

0} ‘OS[E pUE ‘aieliEM UOPUEQJE JE
(eA0Qe J0) yinos sy} wo.j siabueins
W0l 0} ‘aJolliaylng pue

Buipe) Jadoid pue anl} ainsus 0}
‘BuiopBuoim pus 03 ‘eoead Jadoid
pUE 8nJ} UfRISNS 0} JO SU[BlSNS 1ey}
1ybu s 1By} 9o5sn! asuadsip 0] sme|
alUel 0] JedA Yoes JO ULMNE 8y} Ul
1BueyEAM 1B 188W A|EwIo) 0} 9aibe
sJa|yo Jaas) 1saybiy — snjosge

— Aaa ay) ‘(aiay sauoleubls

uou Jaylo pue salieuolssIW

‘Agsng noA Buipnijoxs) ap

i0 cozmwv&coo paioes

8y} OJul JBJUS puE puE] Jno JO

Bujeq (fom By} JapISU0D ‘SOINISOWIUE
119y} 9pISE 195 0} 8qL] UIBYINos ay}
anul [am] Jrej g (0xoyoxou) spes
pue asead Gujop-Buoim pue [reasid
Aew aoead Jey) os ‘(ebueremerem
8] [e BMp) BIY) Buop 8q

Aew aonsnl 1By} (81N) S1UBYEM) SME|
10BUS 01 JBaA Yyoes Jo (nnyebn)
uwnine ayy ul 16ueyepp 1e (eBueuny)
Burieyieb |eLio) e Ul 19sw

0] pasibe aaeY SIBPES| 8N} 83U} ‘O M

panun 8y} Jo UoleIepajuo)

ay} Buiurol Aq ‘Aiunoo

INo Jo alejjam pue Alajes sy}
}Nsuo0d 0} pue safIsowlue syeaud
J1I8Y) apise Ae| 0} saqlIL LIBYIN0S
Y} 91Ul AjBIp10D Ay} pue

‘apeu} jo uone|nBai sy} puE ‘Japio
poof pue aoead jo uonealssaid sy}
‘aonsnl Jo uonesuadsip sy} 10} SME|
Buswe.) jo asodind sy o} ‘eak
yoea jo uwnine ay) ul IBueyeps

1e ssa1BU0D) U] 198w o) saibe saqu}
JO Speay pue sje|uo Aleypaiay ay|

"juad]l NN o eBusuilesem

8] B NOJeJ NIN B B “ENUSM Nojew
o} o efueloesem 8] 1y (e BIeyeLWw
BIY ‘lEMEM 5] BaJalENem By ‘ebunl
0 IMINE} EBU |y BOW BY B OYoyoyoy
3] By} B 8y 3} ninw ep obuol

8} nd new ep| ‘ebueyEMENEM B} |B
Byjl) BIY 9N} SlLIEXYEM 8] 4 NE] [BUS) |
nej 1susl | nunyeBy 8} e IBUBlepA 1Y
efueun 8] B INYINY BIY BIY 18U BaW
ey eiebuey oun ebu oy nojew oy

sisAjeuy 1ay10

edayoH med ig

aJeusy exynuep id

uopeueidxg s, Aqsng




09

'£6 eled "y Q# 070 | [BM 0 102 Jequieldes gz parep edayoH nied IQ Jo 8ouapiAg onsinbur 4.,

Pl g5,

"Lz eied e £g # '0v0L M ‘0102 ABIN 81 Peiep aieusH exnUe Iq Jo joug

mmr.vmﬁmmoc s| Aublaianos

ino 9seo Ul pollad aAnewlo)

Jo pooypiyo 4no Buunp sn

(404 Jou) 01 anByy Juased e se Yya| 8q
Buly syl rey} Aes am uoseas sy si
‘speJ} 0} a8y Bui|ies ‘aioyse Bulay|
s|doad a}ym 8y} Jslje Y0o| pue

10} 8JBO 5M BSNBOAQ ‘aloWIaylN;
puy "sn o} Be|4 sy} o} paaibe

3y asneoaq eyoJe Ino ASAU0O 0}
‘puelbuz jo Bupy syl 0} UoHeIBjDeP
INno sy} jo Jaueyds ayl Bujuiaouod
usllIM 8q Uodal B Jey} a1elS ap

mm%mwcﬂmﬁmmcmm

nojew O} ellaioyeyeseym

18} pepua aq diysiapes| pue
Aoyine uno iss| ‘ebuelewE])
pooysiels peauayladxaul Jno Uy sn
Jo} (enew) Joloslold B Se UlBWwal 0}
Bury sy yse am ‘(oxoyoxoy) spei}
0} 8J8Y BUIO2 8ABY OUM ‘SBI0US

INo UO BAl| OYm BYSYEH 8} IO}
diyspusuy Buimoys ase am asneadsq
puy "Bej} Jno jo [eaoidde sy}

Jo} (eyo.e) uoneroaidde Jno ssaidxa
o} pue|buz jo Bury ay} o} juas

puE UslM 84 p|NOYs UojeIej0ap
1no Jo Adoo e Jey] aaibe ap

Br.oocmv:mamvcm sl uodn sjdwalie
|8 wouy 10198]0i4 S} 8W03aq ||im ay
1By} pue ‘8ielg luejul 18y} jo Jualed
8y} 8q 0} 8nuURUO0I [|Im 8y Jeyl
1easiua Aau) ‘apel) jo sasodind ayy
10} $810ys S}l 0} pal0sal Jo ‘Aiunod
llay} Ul paies aAey Se s103[gns

S}l JO yans 0} ‘moys o} pasedaid aie
pue ‘umoys aAey Aay) uonosiold
pue diyspuayy ay} 4o} Wnyad U

pue ‘Bey Jiay} Jo uawabipaimouyoe
Sy 404 S|y Muey} o} ‘pue|Bu Jo Bury
ay) Aisale SiH 0} Uoje.BI98( SIU)
j0 Adoa e puss 0} aaibe os[e Aay

‘ebuejeljebuey

NOJEW O} Bl}8IOYBYEYEM

19y eBuUBIMUBWE] NOJBW O} | NojeW
€ 1y BNjEW [y oylem eIy {Bul 8}

1 NOJEW B BSW BY BIOY ‘03003 0y
8] | BUB lBW 8484 8 "eln | lau

oyou 8 eyaxed ebu | pen ey ‘noyew
JEMEJE BY BSW 8} OU Y "NOJEW OLL
BIRY| 8] ) SEBYEM | MOy BUBU BYOIE
nolew o} | Nje emey |ay |uesebu} o
16ury] 8y 1y 1au eBuEINdE}EM NOTBW
0} o 1aua} o0 eBualu 8] 1y exndeynd
3y Blynyyn} Bpf NOJEW BaW BY

sisAjeuy 49410

edayoy nied ig

aseusy exnuey ig

uoneuedxy s, Aqsng




Summary

63.

64.

65.

66.

In her answers to questions of clarification Dame Anne Salmond made a
number of observations on the terms Kingitanga and Mana which are
apposite in forming conclusions on the Maori understanding. We urge the
Tribunal to adopt her reasoning and to confirm her understanding as the
basis for the interpretation of this important clause in this hearings process.
Dr Patu Hohepa and Dr Manuka Henare’s translations are fundamental in
comprehending the Ngapuhi understanding of He Whakaputanga, we note
however that Dr Henare’s approach may be suggested as one to delimit the
term whenua rangatira within a construct of economic sovereignty as
opposed to the broader assertion of Maori Nation State that has been
advocated for by other witnesses like Moana Jackson and Rima Edwards.
We should resist such an approach for the reasons we have set out in these

submissions.

From the foregoing discussion it is clear that He Whakaputanga represented
an innovative response to arrival of strangers amongst the peoples of
Te Paparahi o Te Raki who had been welcomed for the perceived benefits
that they provided access to, but whose different values and practices also
necessitated proactive management by Rangatira Maori to ensure the
preservation and respect of the laws and Tikanga of hapu and iwi.

The Declaration of Independence was a timely reminder to the world at large
that Aotearoa New Zealand remained under the sovereign authority of hapu
and iwi. We develop this matter in Issue Two but wish to be clear that there
was an assumption of tribal sovereignty clearly articulated rather than one of
confederated sovereignty which some prominent Crown and Tribunal
witnesses developed in their evidence but which in the main was

overwhelmingly rejected by Tangata Whenua witnesses in the hearings.

The establishment of Te Whakaminenga revealed an awareness of the
advantages of hapu and iwi acting collectively for the purposes of managing
relationships with stranger Pakeha. In particular, the focus on law and order
and the need to regulate trade reveals concerns that Maori had with the
misconduct (commercial and otherwise) of many Pakeha with whom they
had had contact. We would ask for special consideration to be given to the

61



67.

68.

69.

testimony of Ngati Manu witnesses Joyce Baker'® and Arapeta Hamilton'®"
in this regard who highlight how pre-treaty transactions had caused huge
consternation for many significant leaders of their hapu with Pomare in
particular taking a prominent advocacy role to avoid improper land
transactions and commercial exploitation from taking root in Kororareka and
beyond. Anaru Kira’s evidence is also very pertinent in coming to an
appreciation of these matters as is much of the commentary to the Select
Committee in 1837 appended to his discussions which highlights increasing
Maori scepticism about the benefits of engaging solely with Britain without
some proper protection which was the key focus of his brief and makes it
very plain that the issues motivating the declaration of sovereignty were
known by the British authorities during the period. The fact of the
involvement of American Consular James Clendon in the Bay of Islands is
also an important contextual fact in this regard because the issues of
concern were being spelt out in the clearest terms to representatives of the

French, America and Britain contemporaneously.

We reiterate, that the notion of a collective exercise of authority by
Te Whakaminenga was additional to, and not by way of substitution for the
authdrity that would continue to operate at hapu and iwi level, as it had done
for centuries past.

Despite the support of the Crown representatives to He Whakaputanga a
pan-tribal form of governance did not immediately eventuate. The
Declaration was acknowledged by the Colonial Office with the assurance
that the King would protect the Maori people, provided this protection was
consistent with a due regard to “the just rights of others and to the interests
of His Majesty’s subjects”. The response of the Colonial Office indicates
that New Zealand was recognised as an independent state, albeit one in a

protectorate kind of relationship with Britain.

Later, as preparations were made for the drafting of the Treaty of Waitangi,
British officials instructed Hobson to take special care to obtain the
signatories of those chiefs who had signed the Declaration of Independence

which is also indicative of the recognition that because of the assertion of

%0 Amended Brief of Evidence of Joyce Baker dated 16 June 2010, Wai 1040 #B831(a).
16" Amended Brief of Evidence of Arapeta Hamiiton dated 16 June 2010, Wai 1040 #B29(a).
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70.

71.

72.

sovereignty in He Whakaputanga any future relationship would have to be
based from the constitutional principles therein enshrined.

Today, the Declaration is considered by the Courts to be of no legal effect in
New Zealand, and has not been accepted as a basis for any legal rights or
duties. However for Maori the Declaration has a more profound meaning,
being an expression of their autonomy and Mana Maori Motuhake and part
of the continuum of recognition of their enduring power and authority in this
land Aotearoa New Zealand. Like Te Tiriti o Waitangi it is a constitutional
foundation stone for the modern state of Aotearoa New Zealand. I[ndeed
Te Wherowhero Potatau thought it unnecessary to execute Te Tiriti o
Waitangi because as the last signatory of the Declaration of Independence
in August 1839 he felt his enduring power had been clearly articulated for
those new arrivals and emissaries of the Crown as the descendants of the
Mahuta family and the Ormsby family reminded this Tribunal in their

evidence'®.

It retains significance in political and constitutional discussion, and is of
special importance to the descendants of its signatories. In addition, the
translation of the English text of the Declaration, involving concepts of
independence and sovereignty, informs discussions of the differences
between the Maori and English versions of the Treaty of Waitangi. It is our
contention, that Te Tiriti o Waitangi itself cannot be properly understood
without first recognising that the relationships that inform it were set down in
the baselines articulated in He Whakaputanga.

We end this part of our submission with two Whakatauaki, one by the late
Sir James Henare and the other by Donna Awatere which highlights why in
the Maori Mind, He Whakaputanga is of such importance to Te Ao Maori.
He tawhiti ké to koutou haerenga
Ki te kore e haere tonu
He tino nui rawa o koutou mahi
Kia kore e mahi nui tonu
We have come too far

Not to go further

182 Refer to the Brief of Evidence of Te Amohia McQueen dated 1 October 2010, Wai 1040 #D12.
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We have done too much
Not to do more
- Na Ta Hémi Henare

73. For the Maori, without sovereignty we are dead as a nation. It is not

sovereignty or no sovereignty. Without sovereignty we are nothing.'®

74. It is this sentiment in our submission that make this Inquiry unique in
character and of such constitutional importance for the future of this nation
because it is the first time that there has been a clear request to the
Waitangi Tribunal to recognise that Te Tiriti o Waitangi was based on the

assertion that Maori have not ceded their sovereignty.

183 D, Awatere, Maori Sovereignty (Auckland: New Zealand Broadsheet 1984) 32.
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This section covers issues relating to the Crown understandings of
He Whakaputanga and the nature of the relationships and mutual

commitments that were being assented to in its signing.

1. Apart from the plain meaning of the Declaration itself, the principal evidence
with respect to the Crown understanding of He Wakaputanga and the
Declaration is to be elicited from the testimony of Dr Paul McHugh'®,
Professor Alan Ward'®, Mr Samuel Carpenter'®® and Dr Don Loveridge'®.
Although it is clear that other expert testimony like that of Dame Ann
Salmond and Mr Vincent O'Malley also assists in exploring this

understanding.

2. We howeQer ask the Tribunal to adopt somewhat of a precautionary
approach in undertaking its task as urged by Dame Ann Salmond in these
hearings, who in her answers to questions of clarification by counsel for
Mr Rima Edwards'®® remarked:

At the time when He Whakaputanga and Te Tiriti were drafted and
signed, the world in Tai Tokerau was still essentially Maori, with a
growing but small minority of Europeans living in it. Although they
were increasingly influential and disruptive, Europeans did not
control Northland in 1835-1840; and the language, protocols and
ways of conducting communal affairs were predominantly Maori.
With regard to the expert commentaries on He Whakaputanga and
Te Tiriti — agreements that were discussed, debated and signed in te
reo, with some (relatively minor) interpolations in English — it follows
that in order to write with any insight about events in Tai Tokerau
during that period, a sound understanding of that world — its
language, art forms, landscapes, beliefs and ways of living — is
required. If the evidence presented to this Inquiry is not based on an
expert knowledge of te ao Maori (the ordinary, everyday, indigenous
world) at that time, it is likely to be anachronistic and misleading (as
argued above), projecting the power relations of 2010 (in which
European people, the English language, Western ways of thinking
and living dominate) into Te Tai Tokerau of 1835 or 1840.

Role of James Busby

3. All of those that gave evidence for the Crown emphasised the influence of
James Busby in the evolution of the Declaration of Independence 1835. He

'5 Brief of Evidence of Paul McHugh, dated 16 April 2010, Wai 1040, #A21.

85 Brief of Evidence of Professor Alan Ward, dated 17 December 2009, Wai 1040, #A19.

'%8 Report of Samuel Carpenter, dated October 2009, Wai 1040, #A17.

'87 Brief of Evidence of Dr Donald Loveridge, dated 17 December 2009, Wai 1040, #A18.

'% Response to commentaries on my evidence, and written questions by Dame Ann Salmond, dated 15 November
2010, Wai 1040, #A22(d), p 25.

65



after all drafted the document, which was then ftranslated by the
missionaries, and which translation was certified as correct by Busby. The
Rangatira present put their marks to the document so certified. Henry
Williams, George Clarke, James Clendon and Gilbert Mair signed as

witnesses.

4, In forming his conclusions both as to the role of Busby in the negotiation and
finalisation of the agreement and the object of the instrument finalised,
Professor Alan Ward draws heavily from earlier observations of Dr Claudia

Orange when he pointed out in his principal submission to the Tribunal:'®°

Dame Claudia rightly notes that there was more than a suggestion
here of ambassadorial representation to an independent country.49
Busby, after all, held a consular appointment, and no magistrate’s
commission. In his own supplementary address, Busby linked the
concept of becoming peaceable and law-abiding with the word of
God and with increased material prosperity — a combination which
missionaries and officials would maintain through 1840 and beyond.
5. His commentary is consistent with views expressed by other witnesses in
this hearings process that the Declaration can be seen in its simplest terms
as engagement at a high constitutional level between representatives of
independent nation states treating with each other with mutual respect,
matters we have considered in detail as part of our response to the
questions posed by Issue One. In the words of Rima Edwards, the
Declaration was a timely reminder to the world at large that Aotearoa

New Zealand remained under the sovereign authority of iwi and hapu.

6. As Ward also highlights, the initiative which led to James Busby’s
appointment as Her Majesty’s Resident in New Zealand and the genesis of
the Declaration is all important context to what was later developed. It came
from the Legislative Council of New South Wales rather than from the
Colonial Office or the Imperial Parliament in London and was a response to
incidents which had occurred early in 1831 after detailed reports had
reached Sydney of an attack launched by Te Rauparaha and his supporters

against a Ngai Tahu settlement on Banks Peninsula.

7. Loveridges’ commentary on this emphasises how the involvement of a
British ship in tribal warfare, and the gory details of the killings which came

to light, caused an uproar in Sydney such as to prompt Governor Darling to

'% Brief of Evidence of Professor Alan Ward, dated 17 December 2009, Wai 1040, #A19, paragraph 63, p 31.
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9.

act quickly in the hope of preventing any repetition of such an incident, and
thus pre-empting any retaliation by Maori against European settlers. The
Governor reported to London in April of 1831 that he intended to send to
New Zealand, immediately:

a person in the character of Resident, which appears in accordance
with the wishes of the Natives, so as to assure them of the desire of
His Majesty’'s Government to afford them protection and to
tranquillize the minds of Settlers'”
Busby was eventually appointed to the role. As Ward'" observes when
Busby first arrived in the Bay of Islands the Rangatira did not know quite
what he was there for. Busby said that the King had sent him as a
‘kaiwhakarite’ or conciliator in disputes between Maori and Europeans and
the evidence suggests he seems to have been accepted by the assembled
chiefs in that spirit. As Orange recounts, Busby:

...pointed out that the King was honouring them
(whakarangatiratanga — literally, increasing their chiefly mana) by his
appointment, just as similar appointments were made to European
states and America.””

He was not brought to impose solutions but to mediate outcomes.

How was Busby Appointed?

10.

Loveridge is more critical in his documentation of how Busby was appointed
to the role he undertook in the development of the Declaration than other
witnesses. Busby had, Loveridge notes, been in Britain in the early 1830s in
pursuit of compensation for alleged improper dismissal from an earlier
position. At a public meeting in Sydney in January of 1833, William
Wentworth stated that Busby had “engratiated himself [in England] by
calumniating the colony before committees of the House of Commons.
[Hear, hear.] He did not, however, obtain the berth at which he had cast his
eye — he was not made Protector of Convicts but he was made Resident at
New Zealand, with £500 a year of our money [Hear, hear.]” Sydney
Gazette 29 Jan. 1833 “Public Meeting”."”

7% Brief of Evidence of Dr Donald Loveridge, dated 17 December 2009, Wai 1040, #A18, paragraph 41, p 43.

'™ Brief of Evidence of Professor Alan Ward, dated 17 December 2009, Wai 1040, #A19, paragraph 61,pp 30-31.
' |bid, paragraph 62, p 31.

73 Brief of Evidence of Dr Donald {overidge, dated 17 December 2009, Wai 1040, #A18, paragraphs 45-46, pp

46-47.
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11.

It was almost as if it was a consolation prize for Busby to assume the role to
which he was appointed and was one promoted for him against this
backdrop. Busby was not an obvious candidate for the job of Resident. He
had no diplomatic or legal training or experience, and had never been to
New Zealand.

Motivation of Busby

12.

13.

14.

15.

Loveridge’s account draws on Busby’s own personal memoire to elicit
Busby's personal motivations to the duty to which he was charged to
undertake and concludes:

Looking at the Maori, Busby concluded that, left on their own (under
the guidance of the missionaries) they would eventually become
Christian and civilized of their own accord *without the intervention of
the British Government”. “It would, however”, he continued, be a cold
and calculating policy which should not gladly embrace an
opportunity for effecting these objects, when arising out of
circumstances upon which it has become necessary to act from
considerations of a more interested character.

In other words, British intervention fo bring British subjects in
New Zealand under control could serve both the empire’s own
interests and those of Maori, which would in turn foster trade and
commerce with the Islands.
Loveridge further notes'” and this is the telling part of his observation that
Busby actually concluded that engagement could be achieved without

assuming any authority over the natives.

This observation read together with that of Professor Ward's commentary on
the Declaration of Independence confirms in our submission that what the
British authorities had set in train when they sent Busby in to act as an
intermediary with the Rangatira of the North was an attempt to apply
diplomatic and moral influence with the chiefs to encourage them to form
some kind of settled government, with courts administering local codes of
law, applicable to European and Maori alike but independent of British
authority, well at the very least in Busby's eyes.

This conclusion is also supported by a reading of the plain words of the first

Article of the Declaration which we set out in full below.

7 Ibid, p 48.
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We, the hereditary chiefs [nga Tino Rangatira] and heads of the
tribes of the Northern parts of New Zealand...declare the
independence of our country, which is hereby constituted and
declared fo be an independent state [he wenua rangatira], under the
designation of the United Tribes of New Zealand.

16. In the Crown’s opening submissions they suggest that Dr Loveridge's

evidence taken as a whole suggests that Britain’s position on the

New Zealand situation prior to 1838 was characterised by an acute

reluctance on the part of the Colonial Office to take a firm stance in the face

of more pressing priorities and intense public disagreement on the question

of colonisation but concede:

“.. there was an ongoing and key concern of British officials was the
protection of maori society through the imposition of control over
British subjects and the prevention of uncontrolled settlement. It is

clear

that the British government of the day considered Maori

consent to be an essential precondition for any acquisition of
sovereignly by the Crown.”

17. This in our submission is a deliberate effort to read down the key events

traversed in Dr Loveridge’s evidence , which is also included in the opening

submissions which we set out below:

In 1813 Governor Macquarie declares Maori to be ‘under His
Majesty’s protection’ and forbids British sailors from taking

Maori away without the consent of the ‘Resident Magistrate'”’

In 1817 an Imperial Act is passed aflowing trial of British crew
members for murders and manslaughters in places outside the
territory of His Majesty, including New Zealand'™®.

In 1820 Hongi Hika and Waikato accompany Thomas Kendall
fo England, and have an audience wit King George IV’

In 1823 and Imperial Act enables New South Wales courts to
Iry British subjects for crimes commiited in New Zealand'™®.

In 1831, the Elizabeth is involved in an attack on Ngai Tahu'™.
Missionary William Yate assist thirfeen chiefs to appeal fo King

William IV for his protection'®.

17 Order of 1 Dec. 1813; HRNZ 1 p. 429. Brief of Evidence of Dr Donald Loveridge, dated 17 December 2009, Wai
1040, #A18, paragraphs 9-10, pp 19-20.

%6 57 Geo 11 (1817) ¢.53 “An Act for the more effectual Punishment of Murders and Mansiaughters committed in
Places not within His Majesty’s Dominions”. Brief of Evidence of Dr Donald Loveridge, dated 17 December 2009,
Wai 1040, #A18, paragraph 12, p 21.

"7 Brief of Bvidence of Dr Donald Loveridge, dated 17 December 2009, Wai 1040, #A18, paragraph 23, p 29.

7 4 Geo IV (1823) €.96 5.3 “An Act ... for the better Administration of Justice in New South Wales and Van
Diemen’s Land, and for the effectual Government thereof”. Brief of Evidence of Dr Donald Loveridge, dated

17 December 2009, Wai 1040, #A18, paragraphs 14-15, pp 23-24.

'™ Brief of Evidence of Dr Donald Loveridge, dated 17 December 2009, Wai 1040, #A18, paragraph 40, p 43.

"% |bid, paragraph 43, p 45.
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f In 1832 the ‘South Seas Bill' is table to provide for the
detention and trial of British subjects in the islands'®'. It is
rejected on the grounds that Parliament cannot lawfully

legislate for a foreign country'®.

Maori Nation State and the Role of Wakaminenga

18.

19.

20.

Professor Ward in his evidence highlights a number of other salient points
arising from the making of the Declaration of Independence all centring on
the concept of Maori Nation State rendered independent state (He wenua
rangatira) in the English text of the Declaration of Independence 1835 which
was the subject of considerable scrutiny in our earlier submissions. Ward

points out:

a. Whereas the selection of the flag had no doubt contributed to a
sense of Maori identity, as an independent people, He
Whakaputanga was probably the first serious attempt the
northern chiefs had encountered which sought to set in train
the development of machinery for a functioning Maori state.

b. A core concept was the subordination of the autonomy of the
individual chiefs to the collective authority of the United Tribes,
both in their legislative and executive capacity.

C. A Westminster model of parliamentary government and the
rule of law was proposed, in that no function of government
was fo be exercised except under the authority of laws passed
by the congress and by persons appointed under that
authority,’®®

The significance of the Declaration as Ward recognises, lies in the clear
indication of the signatories that because of the changing political landscape
they needed to strategise accordingly and to evolve a system to manage
relationships with the arriving strangers, Pakeha on their lands consistent

with Tikanga Maori.

Where Maori understandings diverge from that promoted by Professor Ward
and Mr Carpenter, we submit evolves around the suggestion that there
would be a subordination of the autonomy of the individual hapu chiefs to
the collective authority of He Wakaminenga (the United Tribes).

181 «A Bill ... to make provision for the Prevention and Punishment of Crimes committed by His Majesty’s Subjects in
Islands situate in the Southern or Pacific Ocean, and not being within His Majesty’s Dominion”, dated 7 June 1832;
CO 209/1 pp. 102b-104a.

'8 Brief of Evidence of Dr Donald Loveridge, dated 17 December 2009, Wai 1040, #A18, paragraphs 51-52, pp

50-51.

'8 Brief of Evidence of Professor Alan Ward, dated 17 December 2009, Wai 1040, #A19 paragraph 73, p 35.
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21.

22.

23.

Notwithstanding the words of Article Two of the English version of the
Declaration (which we have set out below for completeness) the notion of a
collective exercise of authority by Te Wakaminenga was additional to and
not by way of a substitution of authority that would continue to operate at
hapu and iwi level as it had done for centuries past. This interpretation
arises from an understanding of the source of Maori rights and its
interrelationships to whakapapa as discussed in considerable depth in the

evidence of Moana Jackson:

All Sovereign power and authority within the territories of the United
Tribes of New Zealand is hereby declared to reside entirely and
exclusively in the hereditary chiefs and heads of the tribe in their
collective capacity [emphasis added], who also declare that they
will not permit any legislative authority separate from themselves in
their collective capacity to exist, nor any function of Government to
be exercised within the said territories unless by persons appointed
by them and acting under the authority of laws regulfarly enacted by
them in congress assembled. Government to be exercised within the
said territories unless by persons appointed by them and acting
under that authority of laws regularly enacted by them in congress
assembled.
The point is not an insignificant one and where there is a conflict in
interpretation we believe that conflict should be resolved so that the Maori
understanding of He Whakaputanga is preferred to any literal interpretation
arising from a close reading of Article 2 of the Declaration above. It is our
submission that the Rangatira declared that they would not permit whakarite
ture (translated as legislative authority) to exist apart from themselves, nor
would they permit any kawanatanga (‘function of government’) to be
exercised by anyone other than persons to whom they delegated such

authority. It was put in this way by Dr Patu Hohepa:

“...a declaration of our independence and sovereignty as a nation of
independent rangatira...”*

Clearly supreme power, mana remained with the sovereign authority of the
iwi and hapu who for agreed upon purposes, would come together as
Te Wakaminenga to manage particular spheres of activity and if appropriate
to delegate authority to such other bodies as may be required to meet the

exigencies of any particular situation but who also retained the power to

"% Brief of Evidence of Paul McHugh, dated 16 April 2010, Wai 1040, #A21, p 42.
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24.

25.

withdraw from that collective decision making if that was so demanded by

any particular situation.

As Moana Jackson highlights in his substantive evidence before the

Tribunal:

54.... while Iwi and Hapu were always ready to treat and establish
new relationships, that readiness depended upon the maintenance of
both mana and tikanga.

The English text of the Declaration is corroborative of this principle as it also

asserts the independence of New Zealand is to be:

“under the designation of The United Tribes of New Zealand’,
and states that:

. all sovereign power and authority within the territories of the
United Tribes of New Zealand ... reside[s] entirely and exclusively in
the hereditary chiefs and heads of tribes in their collective capacity,
who also declare that they will not permit any legislative authority
separate from themselves ... nor any function of government to be
exercised within the said territories, unless by persons appointed by
them and acting under the authority of laws regularly enacted by
them in Congress assembled.

Confederated Sovereignty or Tribalised Sovereignty

26.

Mana:

27.

Dr McHugh’s testimony'® is helpful in drawing light on how these differing
understandings arose. He draws to the Tribunal's attention the fact that the
second article was criticised as an attempt by Busby, jealous of his stature,
to manipulate the recognition of the chiefs in their collective capacity to his
own ends and that Busby justified his subscription to a confederated as
opposed to tribalised view of Maori sovereignty on the grounds that the
United Tribes might become a lawful authority with legislative and judicial
capacities over all inhabitants of the island to avert his fear that recognising
tribalised sovereignty would invite disunity and incoherent if not contradictory
legalism. We urge the Tribunal to prefer the evidence of Dr McHugh as

opposed to Professor Ward and Mr Carpenter on this point.
The Supreme Power

A key plank of the Crown argument is the claim that the independence

asserted by Maori in the Declaration was by no means akin to the definition

1% |bid, paragraph 72, p 40.
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28.

29.

30.

of sovereignty, supreme power or mana as posited by the principal tangata
whenua witnesses in this hearings process and supported by Dame Ann

Salmond and other notable academics.

They rely on the evidence of Professor Ward'® to contest this preferred
interpretation by Dame Ann Salmond and have pointed out to the Tribunal:

Professor Ward draws a distinction between legal, constitutional
sovereignty on the one hand, meaning the supreme authority to
make and administer laws, and economic sovereignty on the other
hand, meaning the control of the economic resources of a people or
nation. The wealth of a nation can be controlled by outsiders even
when that nation is formally or politically independent.  Maori
economic sovereignty was being overtaken in the 1830s by
outsiders, and He Whakaputanga and Te Tiriti were serious and

thoughtful attempts by Maori leaders and their British advisers to try

and meet that situation™’.

For completeness we note that Professor Ward’s opinion draws on the main
report of Mr Carpenter before the Tribunal in this respect who devotes some

time to exploring this point and who claimed:

“Even the definition of supreme power’ needs careful explanation in

the context of an England or Britain as it is by no means uniform in

its religious and socio-political composition”®
Quite apart from being factually incorrect, Maori Economic sovereignty was
not being overiaken in the 1830’s by outsiders as our earlier discussions
have shown, the argument is disingenuous. It is almost like the Crown is
inviting the Tribunal to put square boxes into round circles that don’t fit. It is
clear from the evidence of Salmond that she uses as an interpretative aid
the Blackstone Commentaries to assist the Pakeha mind in understanding
the construct of mana as understood by the peopies of Ngapuhi in 1835.
The meaning of independence central to the Declaration and
He Whakaputanga must be understood by reference to iwi and hapu societal
norms and not by reference alone to the British constitution and British
history as Carpenter and Ward want to do. Where the intersect between
British intellectual traditions and Matauranga Maori converge is at the point
affrmed in Blackstone that articulates a standard legal definition of
sovereignty as 'a supreme, irresistible, absolute and uncontrolled authority

% Opening Submissions of the Crown, dated 13 October 2010, Wai 1040, #3.3.1, paragraph 17, p 6.
¥ Summary/response of Professor Alan Ward, dated 13 September 2010, Wai 1040, #A19(a), paragraph 15.1,

pS.
'% Report of Samuel Carpenter, dated October 2009, Wai 1040, #A17, p 39.
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31.

32.

33.

34.

and which must exist in every form of government.’®® This Pakeha definition
renders into English the concepts of mana rangatiratanga, mana taketake,
mana motuhake, Ngapuhi haputanga that have been the constant discourse
in this process. The fact of the Declaration does not mean that the concept
of mana should be contorted to meet British legal theory.

Nor as Carpenter has attempted to do at pages 86 and 87 of his report
should the Tribunal in our view try to juxtapose hypothetical theoretical
constructs like He Whenua Pononga or He Whenua Taurekareka against
terms like He Whenua Rangatira to assist in getting a sense of what was
meant in the English text of the Document. Such an approach is disjunctive
being disconnected from the context of the phrase or the origins of the
words used and is most unhelpful. It is an example of what Dame Ann
Salmond described as anachronistic and unhelpful.

Maori perceive the whenua as something much more than “the solid portion
of the earth’s surface”. The word whenua is the Maori word for placenta, the
lining of the womb by which the unborn child is nourished during pregnancy.
Whenua is also the term used for the body of Papatuanuku, the provider of
nourishment and sustenance to humanity. Maori subsistence living and
spirituality was not only sourced from the land but also in rivers, lakes and
the sea. So when the intensifier rangatira is added to the term whenua as
what was included in He Whakaputanga, any interpretation must commence
from the Maori conceptual understandings.

The concept Whenua Rangatira again gives support to the sense of an
elevated authority, a supreme authority, the creation of a chiefly nation
protecting those that are to be sustained by it. A desire to recognise a new
concept and site of power, as Moana Jackson described as part of the
evolution of political and constitutional mechanisms and practises required

to meet the adapting political circumstances.

Salmond makes this point unequivocally in her answers to questions of

clarification in this way:

As noted above, | stated in my evidence that the most appropriate
term in Maori for sovereignty in 1840 was mana; while the most
appropriate of the neologisms would have been kingitanga. As | also

1% Blackstone, Commentaries, vol 1. Pp 48 -49
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noted in my evidence, Henry Williams used both of these terms
fogether as translation equivalenis for ‘sovereign power and
authority’ in He Whakaputanga.

35. It should not be lost on the Tribunal that both mana and kingitanga are the

key concepts in the Maori Text of He Whakaputanga.

36. It is important to note as Dr Loveridge highlighted in his report that Busby

noted in later correspondence around these matters the sentiment and the

language in the latter article of the Declaration came from the Chiefs

themselves.

Protector

37. In the Declaration, the United Tribes ask King William the VI to:

“continue to be the parent of their infant State” and to "become its
Protector from all attempts upon its independence’.

38.  This was the subject of some Cross Examination of Tangata Whenua

witnesses by Crown Counsel. We have taken one example to highlight the

conceptual points which were being promoted by the Crown:

Al

RE

Al

RE

Al

RE
Al

RE
Al

Would you agree that under tikanga a parent (any parent) has
some control or authority over his or her children?

Depending on how it was qualified. It would depend on how it
was qualified, yes. It may apply that, it may not.

At paragraph 7.6 of your evidence — and you may wish to turn
to paragraph 7.6.

Yes;

You set out there what the word "kawanatanga” would have
meant. “He matua kawana, i runga i te aroha...”and in English
you say: “A parent/governor on the basis of love”.

Yes.

So can | confirm that your evidence is that those rangatira who
signed Te Tiriti would have understood the word
“kawanatanga” to have meant that, “he matua kawana i te
aroha™?

Yes.

Does it not follow then that the rangatira who signed the treaty,

in seeking a parent governor for them, were therefore agreeing
fo a degree of authority over them?
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39.

RE The Tiriti in our eyes was really what Queen Victoria was
agreeing to what she would do, and they simply agree to what
they were agreeing to in respect to the relationship they had
agreed to agree to.

Al Koina aku patai, éna rawa atu koe.
RE  Tena koe."®

The point being raised by the Crown is resolved by the plain meaning of the
words in Article 4 of the Declaration themselves. It is clear that what King
William was agreeing to was to protect, as a guardian of his subjects, other
parties from conduct which may impinge on their welfare. The Rangatira
that signed the Declaration were requesting the King be a friend and
guardian to protect them from foreign threats and the misconduct of British
subjects already settled here. There is no question of handing any
autonomy to Britain as Crown counsel has tried to explore with tangata
whenua witnesses like Mr Edwards. Those rangatira who gave their
signature to He Whakaputanga were clear in their desire to retain their

autonomy and independence.

% Transcript of Evidence, Week One, 10-14 May 2010, Wai 1040, #4.1.1, lines 3 -24, p 49.
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Given the understandings analysed above, we now address the effect of

He Whakaputanga.

It is clear that the key aspect of the Crown’s understanding of He Whakaputanga
for the purposes of this inquiry is that He Whakaputanga and the Declaration of
Independence declared and confirmed Maori Sovereignty which was to be

recognised. In the words of Dr McHugh principal Crown witness, at para 71:'"'

“The recognition of Maori Sovereignty in the Declaration was accepted
straight forwardly. It was a logical, if somewhat dramatic corollary from
what had gone before.”

and at para 74:

“The start-stop experience with the United Tribes during late 1835 through
early 1836 highlighted both the general recognition of tribalised
sovereignty by Imperial authorities in Sydney and London and the
practical difficulties with that”%
The second article of the Declaration of Independence must be criticised as an
attempt by the drafters especially Busby, to establish a confederated as opposed
to tribalised view of Maori sovereignty which was not consistent with Tikanga
Maori nor the Maori text of He Wakaputanga. McHugh concedes in his evidence
that New South Wales and Britain were not persuaded by Busby’s insistence

upon confederated sovereignty either.'®®

The understandings in He Whakaputanga are highly influential in assisting an
understanding of the actions of a number of key individuals when Te Tiriti o

Waitangi was being negotiated and confirmed.

It is important to note that while the Declaration was signed by 35 Rangatira on
28 October 1835'*, in effect the Declaration was being discussed and signed up

to the time Te Tiriti was being drafted. Four more rangatira signed in 1836, three

'®' Brief of Evidence of Paul McHugh, dated 16 April 2010, Wai 1040, #A21, paragraph 71, p 40.

192

Ibid, paragraph 74, p 42.

%% \bid, paragraph 72, p 41.

% Eruera Pare Hongi; Kawiti; Pomare; Pumuka; Tamati Pukututu; Whiwhia; Hapetahi; Te Kemara; Ngere; Tawhiro;
Atuahaere; Awa; Paratene Te Ripi; Paratene Kekeao; Pihangu; Moetara; Kaua; Tirarau; Waaka Nene; Patuone; Tupinea;
Kowhai; Manu; Moka Kainga Mata; Wharerahi; Titore; Tareha; Ururoa; Hami Kupa; Wihau; Panakareao; Taonui; Matangi;
and Kiwikiwi. See also the Linguistic evidence of Dr Patu Hohepa, dated 22 September 2010, Wai 1040, #D4, paragraph
97, pp 40-41.
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in 1837; two in 1838 and one more in 1839."® Two notable signatories:
Te Wherowhero Potatau of Waikato and Te Hapuku of Ngati Kahungunu were
amongst the later signatories and it is of some moment that their descendants
gave evidence in these hearings so that the assertion of Maori Sovereignty was
one that extended beyond the boundaries of this Inquiry District and was so

recognised.

5, He Whakaputanga/The Declaration was a confirmation both internally and
externally of the power and independence of hapu and iwi, their nationhood, and
their collective desire to exercise this power consistent with tikanga Maori on an

international basis in appropriate circumstances.

"% Brief of Dr Manuka Henare dated 18 May 2010, Wai 1040, # B3 at para 271, pp 60-61.
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13.

13.1.

13.2.

From Conclusion to Contemporary times — Holding onto the Promise

We seek to have the following considered by this Tribunal as it considers whether

or not the hapu of Ngapuhi have ever accepted the extension of Crown

Sovereignty as being in any way legitimate.

The ongoing resistance of Ngapuhi is similar to those of other iwi as reflected in

earlier Tribunal Reports:

a)

In its Wai 143 Taranaki Report, the Tribunal highlighted the divergent

aspirations that strained Maori Crown relationships:

“Through war, protest, and petition, the single thread that most
illuminates the historical fabric of Maori and Pakeha contact has
been the Maori determination to maintain Maori autonomy and the
Government's desire to destroy it. The irony is that the need for
mutual recognition had been seen at the very foundation of the
State, when the Treaty of Waitangi was signed.”"*®

In its Motunui Report, the Tribunal confirmed that the lwi and Hapu who

signed Te Tiriti would have expected their own legal systems would

prevail. Indeed, even in the English text:

[t}he English presumptions of common law are nowhere apparent.
They may have been apparent to English lawyers but they would
not have been apparent to the Maori signatories had it been the
English text that was in fact used and signed.'”’
In the report on the Muriwhenua Land Claim, the Tribunal directs attention
to an assumption that the laws and standards of Muriwhenua Maori would
continue ‘without let or hindrance’, cenrtainly through the period of first
contact to 1863." The Tribunal felt a need to stress the existence of

Maori law in light of:

official presumptions of the time that Maori had no law worth
considering, and therefore transactions could be assessed in
European terms alone. Elements of that prejudice survive today. ...
[Clommonly the presumption that indigenous culture has not

196 Waitangi Tribunal, The Taranaki Report - Kaupapa Tuatahi (Wai 143) Ch 2.1.
197 Report of the Waitangi Tribunal on the Motunui-Waitara Claim, WAI-6, Wellington: Department of Justice, March

1983, 94.

198 Report of the Waitangi Tribunal on the Muriwhenua Land Claim, WAI-45, Wellington: Department of Justice, 1997, 3.

79



13.3.

13.4.

13.5.

13.6.

13.7.

13.8.

13.9.

survived, despite current proof of its resilience, still influences the

view that all things should be measured in assimilationist terms."®®
Notwithstanding this context, Maori laws were subsequently redefined as a lesser
malleable form of temporary rules which could then be manipulated to serve the

objectives of colonisation.

In this way, the robust protections to the Maori ways of life and the status of hapu
to exercise ongoing authority which Maori assumed the Treaty would provide
were not provided for. In fact their ratification of the Treaty had the opposite
effect as their interconnected identities were redefined within judicially
constructed fictions of Native Title which Chapman J conceded in 1910 “would
have occurred with but slight regard” to the pre-existing views of Maori

themselves.

We now turn to some of the particular strands within the historic tapestry of
Te Paparahi o te Raki that show the approach that was taken to maintain the

promises contained in Te Tiriti.

We submit that it is clear that at the conclusion of the Treaty, our Hapu leaders
did not consider that their ability to exercise of autonomous authority had been

impacted upon in any way.

The refusal of Mrs Puru’s grandfather Heremia Te Wake supports this assertion
to the extent that he refused to give himself up to the Crown until convinced by
other Hokianga rangatira. Her mother Whina Cooper also took matters into her

own hands in an effort to resist.

Hapu leaders continued to lead their hapu. This is the evidence Jennifer Rutene
discussed - the thriving port of Horeke where chiefly authority was exercised over

the society and within commerce.

Ms Rutene’s evidence is also instructive in that this exercise of authority was not
happening in secret and in her evidence she refers to executions that were

occurring in Hokianga. Government officials who arrived to remonstrate were

% Report of the Waitangi Tribunal on the Muriwhenua Land Claim, WAI-45, Wellington: Department of Justice, 1997, 3.
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13.10.

13.11.

13.12.

13.13.

13.14.

13.15.

13.16.

13.17.

13.18.

informed that the deaths were justifiable and that British law was neither

applicable nor available in the area.

This is instructive as it happened in 1847 a year after Hone Heke surrendered to
him following the battle of Ruapekapeka where though he fought alongside the

Crown, but not fight for the Crown.

This is key to understanding that Nene’s stance in the war against Hone Heke
and Kawiti cannot be construed as an acceptance to the imposed sovereignty of

the Crown.

It is important also to remember that Kawiti and Hone Heke never surrendered to

the Crown.

This internal Ngapuhi disagreement was not about whether or not the Crown
could be sovereign, the disagreement was about whether the Treaty could be

terminated.

Even though Ngapuhi would be entitled to terminate the Treaty as a resuit of
substantive and ongoing breaches of the Crown which shows that there was no
intention to ever honour the Treaty in the future, this is not an option. We have

had our internal debate.

The evidence of Arena Heta is germane to this point. He described a relationship
of mutual respect and honour that was forged in 1820 by a handshake between

Hongi Hika and the king of England.

A tatau pounamu was formed. Hongi pledged to support and care for those
Pakeha living in his kingdom and in return, the king would use his authority to
protect the freedoms of Hongi and his people. If either was in trouble the other

would come to help.

This tatau pounamu was sealed within the whakapapa lines as the names of

Kingi and Hoori were woven through the generations.

The doctrine of ‘Pacta Sunt Servanda’ has a Maori equivalent that applied to

tatau pounamu. It is known as ‘Kupu Mana’. Unlike its Latin counterpart, there
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13.19.

13.20.

13.21.

13.22.

13.23.

13.24.

13.25.

are no exceptions, and unlike the approach of the Court of Appeal, you cannot

eat your spit and step away from your words.

The hapu of Ngapuhi never have, and it is in this context that this Tribunal needs
to record the efforts and losses that the hapu of Ngapuhi have shouldered in the

protection of the British to honour the promise of Hongi Hika.

We have been present in every war that the British have fought, at times,
declaring war before the government did. Our tupuna placed their lives on the
line for the promises in the Treaty to maintain the honour of Hongi’s words. They

have died and been poisoned when they were given substandard weaponry.?”

Who can conceive of the feelings that filled the whare in Whirinaki as they looked
across at the faces of those they knew they would never see again. Harding Leef
and his Whirinaki whanau left willingly to meet the death that they knew was

waiting for them overseas and that they would never return®’

Why? Why did they leave knowing that they were going to die? It is unfortunate
that the transcript does record the interpolations made by Nia when he presented
his brief. Counsel’s notes recall the following interpolation after his discussion of

the rituals at Apoapo:

Those that knew they were coming back were put on one side of the
whare, those that weren't on the other;

Those who the ritual said wouldnt come back were then allowed fo
choose not to go.

None of them stepped down;

It was a matter of mana.
Those are the Hikutu principles of the Treaty, those are the Heta principles of the
Treaty. Those are the principles of all our hapu.

What are yours?

What are those of the government?

9 Amended Brief of Evidence o Anania Wikaira dated 30 July 2010, Wai 1040, # C20(a) at para 62, p 16.
2" |bid, para 65, p 17.
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13.26.

13.27.

13.28.

13.29.

13.30.

13.31.

13.32.

13.33.

13.34.

What are those of the Crown?

| also ask the question that those who have lost so much can’t. The question in
their hearts, that if voiced challenges the fundamental integrity of the Crown and
whether or not it has any honour at all, which impinges the edges of the covenant

they protect

In light of death, pestilence, disease, poison and disempowerment that we have
shouldered to uphold your mana, where have the Crown been when the hapu of

Ngapuhi could have used some assistance?

They died in the front protecting the Crown’s back, while the government behind

stole the future that was before us.

It is difficult to imagine corning home from war disabled because they couldn’t
afford to buy you a gas mask wondering how you would now support your family,
you find that your efforts abroad have been interpreted as abandonment of the
land and you are told that your mana has been removed and someone else’s

exists there now.
That just takes disrespect to new levels.

Even now, right now, the one person selected by Ngapuhi to sit within your hive
of authoerity draws criticism for voicing the aspirations of the people who agreed
to allow you to be here. He is told that the loyalty to his party takes precedence
over his loyalty to his whanau, his hapu and his iwi. He is then criticised for

decisions that are not his to make.
As Patu Hohepa stated in week 1:
Ko te hapu, te rangatira o nga rangatira.

It is in these respects, that the Tribunal needs to find that even the participation
within the imposed constitution framework does not imply an agreement to the

cession of sovereignty which had never to this day occurred.

83



14.

14.1.

14.2.

14.3.

14.4.

14.5.

The Role of the Tribunal

Having addressed the history of political and constitutional chicanery that has
veiled the intentions and understandings that are encapsulated within Te Tiriti o

Waitangi we now provide submissions on the role that the Tribunal should play.

Section 6 of the Treaty of Waitangi Act 1975, sets out the jurisdiction of the
Waitangi Tribunal to inquire into claims. In particular, s 6(1) sets out key
requirements that must exist within claims submitted to it and Section 6(2)
compels the Tribunal to inquire into, and make recommendations upon,”®? every

claim that conforms with those requirements, unless:

a) The subject matter of the claim is trivial;?*® or
b) The claim is frivolous or vexatious or is not made in good faith;?** or
C) An adequate alternative remedy exists other than the right to petition the

House of Representatives that it would be reasonable for the aggrieved to

exercise.?®

It is therefore implicit that the claims and the subject matter of the claims relating
to breaches of Te Tiriti o Waitangi that the Tribunal determines worthy of inquiry

are non-trivial and significant.

This interpretation of jurisdiction and function of the Tribunal converges with
those of Commissions of Inquiry, which the Tribunal is deemed to be by virtue of
cl 8 of the 2™ Schedule of the Act.

As a commission of inquiry it is not a court of law® and their reports and
recommendations have no immediate legal effect, they are expressions of

opinion and “do not alter the legal rights of the persons to whom they refer’?’

202 Section 5 Treaty of Waitangi Act 1975.

203 Section 7(1){a) Treaty of Waitangi Act 1975.

204 Section 7(1)(b) Treaty of Waitangi Act 1975.

205 Section 7(1)(c) Treaty of Waitangi Act 1975.

206 Peters v Davison [1999] 2 NZLR 164 (CA), at 109.

207 Re Erebus Royal Commission {No 2) [1981] 1 NZLR 618 (CA) at 653.
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14.6. Notwithstanding the lack of legal status that attaches to the reports and

recommendations of commissions of inquiry, the Court of Appeal has recognized

that: 2®
a) the practical and public significance of commissions of inquiry; and
b) the far reaching impacts that a report from a commission of inquiry might

have on individual interests, are at times greater than those of a binding

decision.

14.7. In these regards, it is imperative that the reports produced by commissions of
inquiry be of real public value, while protecting the rights and interests of those

involved.?*®

14.8. |t is submitted that these factors combine to define the role of the Tribunal in this
Inquiry, that being to accurately report the history of political deceit and
misrepresentation, and then make practical recommendations as to how this

history of dispossession and disempowerment can begin to be alleviated.

14.9. The findings and recommendations that emanate from this Tribunal are therefore
of great constitutional and public significance, with a potential to either illuminate
the way forward for proper recognition of hapu authority, or indeed, limit their

aspirations by managing them within the bounds of governmental acceptability.

14.10. While the constitutional place of Te Tiriti o Waitangi remains a hot topic of
debate, the House of Representatives itself, seems to have recognized it as an
important source of constitutional law, and it is being incorporated into a number

of statutes and woven through the legislative framework.

14.11. Such gestures toward ‘having regard to the Treaty, however, fall far short of the
agreements that were forged at the birth of this nation and the symbiotic
relationship that the evidence of Ms Ivy Williams refers to, and we seek

recommendations from this Tribunal that push them further.

208 Peters v Davison [1999] 2 NZLR 164 (CA) s at 202
209 Peters v Davison [1999] 2 NZLR 164 (CA) s at 182.
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A Practical Recommendation

14.12.

14.13.

14.14.

14.15.

14.16.

14.17.

14.18.

Itis in this context that the practicality of recommendations should be considered.

These submissions have illustrated the legitimate status the Hapu and Whanau
of Ngapuhi would have enjoyed if the Crown were an honourable entity while

contrasting it with the efforts of the hapu of Ngapuhi.

If the Treaty is to be a living document, then its breath needs to be drawn from its
actual content. This is not what the Court of Appeal sought to do, and in light of
the analysis above, if the Tribunal is to honour the objectives that it established to
achieve then it needs to renounce what has been referred to as the overarch
principle that Maori sold their sovereignty for the protection of their

rangatiratanga.

Such statements are illustrative of the fact that the colonial objective initiated so
long ago, continues today within the contemporary political context as is
evidenced by Crown assertions of absolute sovereignty based upon continuing

false assertions that it was relinquished willingly by Maori.

For the Tribunal to affirm a watered down cordial version of tino rangatiratanga
into the interpretation of a founding document would do nothing to honour the
spirit of the Treaty, indeed, to do so would not only contravene those protections
guaranteed by the Treaty, it would also constitute a failure on behalf of the
Tribunal to protect the rights and interests of the Hapu who have taken part in

this process.

The Tribunal would fail, not only would it be breaching its duties as a Commission
of Inquiry, it would also become a tool that propagates and entrenches the effects

of colonization that the Hapu of Ngapuhi have come to have addressed.

As this context is perpetuated, Maori are told to forget the past and move forward
into the future as good New Zealanders and their esteemed ancestors are
depicted as helpless savages looking for salvation from a mother they had never

met.
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14.19.

14.20.

14.21.

14.22.

14.23.

14.24.

14.25.

Significantly is would show a complete disrespect for mana of those hapu leaders
who signed. Such disregard for our leadership by those of you on the panel who
are Maori tramples also on the mana of those who signed for you. You have an
obligation to protect the mana of your ancestors as we do of ours. If you support
a finding that breaks the mana of the word of your tupuna, then you break the
integrity of your oral systems of history keeping and sever your connections to
our interconnected past and you will not remember the way back to Hawaiiki

when you reach Te Rerenga Wairua.

Lost because of your lack of faith in the histories that were kept, you will be left to
flounder amongst the tourists at the lighthouse whose invented history you

preferred.

In the contemporary circumstance, the myths perpetuate assertions that Maori
are seeking preferential treatment from the rest of the population based on race.
This is a basic misconception made by some who assert that race-based

preferences are fundamental to Maori constitutional aspirations to the Treaty.

The issues are not race-based, they are constitutional and political. They stem
from the failure of the Crown to act with honour and dignity. Those promises
made by the Crown at the signing of Te Tiriti o Waitangi, and the agreements that
were reached ought to have been fulfilled and fulfilled promptly. Good faith, fair

dealing and the honour of the Crown required no less.

The deficit disorders caused by such ‘cordial’ recommendations based on myths
and not-truths and the tensions that are caused to those who are forced to live
within a sea of lies negatives their public utility factor of such recommendations

and they therefore ought to be avoided at all costs.

Such ‘quick fix’ solutions such as those found within diminished and delegated
frameworks of consultation and joint management do nothing to quench the thirst
for justice, as they merely create dependencies that exacerbate an already

significant problem.

Middle management is not synonymous with the expression of Ngapuhi

haputanga that has been expressed before the Tribunal.
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14.26.

14.27.

14.28.

14.29.

15.

15.1.

The implementation of such measures should not be seen to be the goal that
Ngapuhi hapu are striving for, but as one step in a journey of re empowerment
which see an enhancement of the Treaty's constitutional status that would aliow
the entities created by the Crown to recognize and enhance the ability of Maori to
exercise those rights that have been eroded by the compounding processes of
colonization. The fact that the erosion continues to occur is an illustration of the
Crown’s continuing lack of respect for the rights of Tangata Whenua and the
failure to act goes without saying that a blunt recommendation from this Tribunal
for the Crown to reinstate the ability of Ngapuhi Hapu to exercise absolute
authority in accordance with their laws would have little public utility and would no

doubt be disregarded by those who they seek to persuade.

In these respects, the Tribunal is called upon to assist in the design of a process
that will initiate a relationship with the Crown in which confidence and trust can
grow. In these respects, the Tribunal can assist the Crown to restore its honour
by signalling a process for it to engage with the many Hapu that will help to

restore the honour of the Crown.

It needs to be remembered that even the most vitriolic presenter that gave
evidence in this Inquiry spoke of the hurt caused by the Crown’s failure to act

with honour or respect for the relationship affirmed by their tupuna.

The intergenerational damage that has been caused can only be healed
intergenerationally. Ask any claimant and they will tell you they are here for their

mokopuna, and the mokopuna of their mokopuna.
Findings Sought

While it might not be the domain of generic submissions to seek findings, the
following are no doubt appropriate from a broad level. In these regards we seek

findings confirming:

a) The Sovereignty of the Hapu of Te Paparahi o Te Raki was in tact when

the Treaty was concluded;

b) That any authority that was offered to the Crown was agreed to be of

lesser status to that which the Crown agreed Maori could retain;
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Hobson's proclamations of sovereignty were of no effect as the authority

to proclaim had not been achieved;

That the Treaty of Waitangi is a Treaty;

That the Maori text is authentic and definitive;
That Te Tiriti o Waitangi is the Treaty of Waitangi;

The English Text of the Treaty is not authentic and irrelevant for the
purposes of interpreting and gaining an understanding of the agreements

that make up the Treaty;

That the Maori text is clear and unambiguous containing an agreement to

protect the ongoing existence of the sovereign authority of hapu leaders;

No Hapu or whanau of Te Paparahi o Te Raki has ever willingly ceded

their sovereignty;

The overarching Treaty principle that emanated from the Court of Appeal

is an overarching fiction;

That the other Treaty principles that were extracted from the overarching
fiction are tainted by fruit that have fallen from a poisoned tree and are

therefore fictitious in themselves;

That qualifications and limitations within Treaty principles that are
currently confirmed were not agreed to in the Treaty and their adoption is

a breach of the Treaty;

That a proper interpretation of the Treaty must be undertaken by a body
independent of the Crown in accordance with a well established

international principle;

That an advisory opinion be sought from the International Court of Justice

to achieve this;
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15.2.

15.3

That the judiciary has shown itself not to be a body independent of the
Crown for the purposes of determining the principles of the Treaty and

that this conflict of interest should disqualify it from doing so;

That Parliament’'s exercise of sovereign authority was never agreed to

and therefore constitutes a breach of the Treaty; and

The failure to accord status to the Whakaputanga as part of an effort to

nullify the Treaty is in itself a breach of the Treaty.

We also seek findings that the claims are well founded in that the Crown

breached Te Tiriti 0 Waitangi by:

a)

g)

Failing to accord the proper status to the agreement encapsulated within

Te Tiriti o Waitangi;

Failing to ensure that its exercise of governance did not impinge upon the

ability of the Hapu of Ngapubhi to exercise tino rangatiratanga;

Imposing an abusive relationship based upon deceit and aggression to

subjugate pacify Hapu and impose its authority over them;
Failing to respect the leadership of Hapu rangatira;

Deliberately instituting and implementing processes that would

disempower and denature Hapu structures;

Deliberately instituted and implemented processes that have torn at the

social fabric of Te Paparahi o te Rahi; and

Suppressing Hapu and whanau in their efforts to maintain their collective

identity.

Within the context of such findings, the Tribunal should recommend that the

Crown immediately institute a process of restitution which will lead to the

re-empowerment of nga Hapu o Ngapuhi with a view to their future ability to

exercise those rights that were affirmed by the ratification of Te Tiriti o Waitangi.
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15.4

15.3.

in these respects, a process which would see the Crown progress toward the
affirmation of the actual agreements contained in the Treaty within the
foreseeable future would give some comfort for the whanau and hapu of Ngapuhi

as to the seriousness with which the Crown will now take its obligations.

The Tribunal finding should send a clear message that it is time for the abuse to

stop.
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11.
12.

13.

14.

15,
16.

17.

18.

ANNEXURE °A’

Wai 354 - A claim by Arapeta Hamilton on behalf of descendants of Pomare |
and members of the Ngati Manu, Te Uri Karaka, Te Uri o Raewera and
Ngapuhi ki Taumarere tribes;

Wai 375 - A claim by Anaru Kira and others for Whakarara maunga;

Wai 510 - A claim by Anaru Kira and others with respect to the
Taitokerau/Northland Conservancy Plan;

Wai 513 - A claim by Anaru Kira and others with respect to the Proposed
Regional Coastal Plan (Northlandy;

Wai 515 - A claim by Wilfred Petersen and others with respect to the Stoney
Creek Farm and other lands and resources wheré Ngati Aukiwa are the
acknowledged Tangata Whenua;

Wai 517 - A claim by Wilfred Petersen and others with respect to the
Northland Regional Coastal Plan;

Wai 520 - A claim by Anaru Kira and others for Kerikeri Lands;

Wai 523 - A claim by Anaru Kira and others from Kapiro Farm;

Wai 549 - A claim for and on behalf of the hapu and whanau of Hekianga;
Wai 573 - A claim by Mere Apiata and Mr Kevin Samuels for and on behalf of
the hapu of Ngati Kura for unextinguished Native Title;

Wai 919 - A claim for and on behalf of Ngai Tupango;

Wai 1151-1169 — Claims made on behalf of the Kaneihana Wairemana Trust,
the Wairemana Whanau Trust, the Eruera Garland Whanau Trust and the
Wire Mohi Whanau Trust;

Wali 1354 - A claim for and on behalf of Ngati Kaharau and Ngati Hau;

Wai 1513 - A claim by Rangimarie Tane and Te Mata Naera for and on behalf
of Ngai Tu Teauru;

Wai 1514 — A claim by Pita Apiata;

Wai 1526 - A claim by Patu Hohepa and Claire Morgan for and on behalf of
Te Mahurehure;

Wai 1535 - A claim by Joyce Baker for and on behalf of descendants and
rightful successars through the hapu of Ngati Manu and Ngati Rahiri;

Wai 1664 - A claim by Wiremu Tane, Elizabeth Baker and Marsha Davis for
and on behalf of descendants and rightful successors through the hapu of
Ngati Rahiri;



19.

20.

Wai 1679 - A claim by Wayne Stokes and Maurice Penney for and on behalf
of the hapu of Te Urikapana and Ngare Hauata and the beneficiaries of the
Kiwikiwi Whanau Charitable Trust and the Remana and Arihi Kiwikijwi
Whanau Trust; and

Wai 1728 - A claim by Celia Birch for and on behalf of Ngati Pakau and Ngati

Te Rauwawe



