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MAY IT PLEASE THE TRIBUNAL
INTRODUCTION

1. These are the closing submissions for Ngati Whatua for the initial ‘hearing
biock of the Te Paparahi o te Raki Inquiry.

The Ngati Whatua Claim

2. The claim registered as Wai 303 was filed by Tom Parore, Haahi Walker
and Russell Kemp for and on behalf of the descendants of Ngati Whatua.

The Evidence

3. Te Runanga o Ngati Whatua led evidence in support of their claim. In
particular, Te Runanga o Ngati Whatua filed the briefs of evidence of the

following tangata whenua witnesses: -
3.1. Tame te Rangi;' and

3.2. Te Pania Kingi;?
NGATI WHATUA APPROACH

4. The participation of Ngati Whatua in this stage of the inquiry, while limited
to an extent, was necessary because of the importance of the issues
being considered by this Tribunal and the need to ensure that the Ngati

Whatua position was preserved and recorded in this inquiry.

5. Ngati Whatua also considered it important to stand with their Ngapuhi
whanaunga and tautoko their position on He Whakaputanga o Te
Rangatiratanga o Nga Hapu o Nu Tireni and Te Tiriti o Waitangi.

1 B36
2 B37(a)



In that regard, Ngati Whatua are at one with Ngapuhi on the fundamental
issues addressed in this inquiry as set out below. Accordingly, a lengthy
regurgitation of all the evidence is not required in this submission. The
focus of this submission is to highlight the evidence confirming the Ngati

Whatua position on the Whakaputanga and te Tiriti.

Ngati Whatua are also in something of a unique position because they

have already been involved in three separate regional inquiries namely:

7.1. Orakei
7.2. TeRoroa; and
7.3. Kaipara

The Tribunals responsible for those inquiries received some evidence on
Te Tiriti and to a lesser extent He Whakaputanga. Those previous
Tribunals have considered the matter without the benefit of evidence from
the northern lwi on the issues. It is arguable that previous findings were
made in a vacuum or, at least, at a distance. It is also evident that the
previous inquiries relied heavily on the Crown’s documentary sources.
This Tribunal is in a significantly better position in terms of assessing the
meaning and effect of those documents, this being the focus of the initial

hearings.

Therefore, Counsel agrees with the submissions advanced that this
Tribunal ought to reconsider the findings of previous Tribunals regarding
the status and effect of these documents based on the more fulsome

information now available.



TRIBUNAL STATEMENT OF ISSUES

Introduction

10.

11.

12.

Counsel has had the opportunity to review the submissions filed by
Messrs Kahukiwa (for Te Waiariki), Michael Doogan (for Ngati Hine) and

generic submissions by Moana Tuwhare.

Counsel relies on and adopts those éubmissions. Accordingly, it is not -
necessary in these submissions to traverse in great detail the arguments
in support of the Ngati Whatua position. Those have helpfully been put by

fellow counsel.

In the following section, Counsel highlights the evidence relating to the
Ngati Whatua involvement in the events prior to and around 1835 and
1840 which confirm the Ngati Whatua position on He Whakaputanga and
Tiriti.

Background

13.

14.

15.

Prior to exploring the Ngati_ Whatua intentions in entering into the
Whakaputanga and Tiriti, it is necessary to understand the historical
events just prior to 1835 and 1840.° These events provide the context for
the Ngati Whatua understanding of the Whakaputanga and Tiriti.

At the outset, it is important to note that Ngati Whatua did not approach
settlement or the Tiriti as one body of single mind. As with any other Iwi
its hapu determined their destiny based on their particular realities.
However, common throughout is the intention of Ngati Whatua that their

mana and tino rangatiratanga continued. We explore this further below.

For Ngati Whatua a divergence of approach occurred partly as a result of

events in the early nineteenth century.*

3 Brief of Evidence of Tame Te Rangi, B36(a), para 6
* Waitangi Tribunal, Report of the Waitangi Tribunal on the Kaipara claim, 2.3.
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16.

17.

18.

19.

20.

Ngati Whatua were engaged in intermittent battles with Ngapuhi hapu
between Moremonui in 1807 and Te lka Ranganui in 1825. The result for
Ngati Whatua following Te Ika a Ranganui as outlined in their evidence

was:
16.1. Ngati Whatua dispersed to the north and south®.

16.2. Ngati Whatua were reduced in numbers and leaders just before the

period of increasing contact and He Whakaputanga and Tiriti.°
Therefore, alliances were critical to the recovery of Ngati Whatua.”.

The Ngati Whatua rangatira in the northern part of the rohe created an
alliance with Kawiti which resulted from Kawit’'s desire for peace following
Te |ka a Ranganui.® This lead to the re-occupation of areas around

Kaipara Moana.

The situation for the southern hapu and rangatira was somewhat different.
The rangatira in the southern part of the rohe such as Apihai Te Kawau
aligned with Waikato.® The southern rangatira enjoyed the protection of
Waikato, although the fear of Nga Puhi attack did not subside.

These alliances and relationships informed the actions of the Ngati
Whatua rangatira in 1835 and 1840."" That is not to say that the alliances
were only formed as a result of the warfare. Ngati Whatua had other
connections and relationships with Ngapuhi and others. For instance,

Ngati Whatua rangatira participated in Te Whakaminenga'.

> Waitangi Tribunal, Report of the Waitangi Tribunal on the Kaipara claim, 2.4.
® Tame Te Rangi, B36, para 8

7 1bid, para 9.

8 Ibid, para 10.

? Ibid para 11.

10 waitangi Tribunal, Report of the Waitangi Tribunal on the Kaipara claim, 2.4.
1 Ibid para 9.

12 Tepania Kingi, B37



HE WHAKAPUTANGA AND NGATI WHATUA

Issue 1: How did Maori understand He Whakaputanga/The Declaration?
And, therefore what was the nature of the relationship and the mutual
commitments they were assenting to in sighing He Whakaputanga/The

Declaration?

21. In relation to He Whakaputanga, Ngati Whatua say:
21.1. ltis the principal document that the Iwi adhere to;
21.2. It affirms their mana and sovereignty; and
21.3. It was the pre-requisite for Te Tiriti.*?

22. He Whakaputanga was signed by two prominent rangatira from Ngati
Whatua (Tirarau Kukupa and Parore Te Awha).

“A second, hand-written sheet was later added to the first and this
contained the names and marks of those marks of those rangatira who
did not attend the October 1835 hui but who subsequently gave their
assent to He Whakaputanga. This included the following names:
Nene, Huhu, Tona [Toua?], Panakareao, Kiwi kiwi, Tirarau, Hamiona
Pita Matangi, Tawai, Mate, Patuone, Parore, Kaha, Timorenga, Mabhia,

Te Taonui, Papahia, Hapuku, Te Wherowhero’. " [Epmhasis added]

23. It is logical to conclude that the inclusion of Parore and Tirarau is
reflective of the alliance formed with Ngapuhi. It is also provides further
evidence of an alignment of views and intentions in respect of the
constitutional arrangements developing at that time and leading to Te
Tiriti.

3 Tepania Kingi, B37(a), paral?
* Johnson, A5, p33.



24, Conversely, Counsel notes also that the rangatira, Apihai Te Kawau, was
not a signatory to He Whakaputanga'. A number of reasons may be
contemplated for this such as distance or political reasons.®

TE TIRITI AND NGATI WHATUA

Issues: How did Maori understand Te Tiriti/The Treaty? And therefore what

was the nature of the relationship and mutual commitments they were

consenting to in signing Te Tiriti/The Treaty?

What then was the effect of Te Tiriti/The Treaty as at 18407

25. In respect of Te Tiriti, Ngati Whatua say:

25.1. “Sovereignty” was neither ceded by Ngati Whatua rangatira nor

acquired by the Crown;

25.2. Te Tiriti affirmed again the continuation of Ngati Whatua rule and

authority.
Ngati Whatua signatories to Te Tiriti
26. The Ngati Whatua rangatira were involved in separate signings of Te Tiriti:

26.1. Some Ngati Whatua such as Te Ahu, the son of Parore Te Awha
signed at Waitangi on 6 February 1840;"’

26.2. Te Pana Ruka, Mate and others signed at Mangungu in the
Hokianga on 12 February 1840;"

26.3. Apihai Te Kawau, Te Rewiti and Tinana signed at Karangahape
(Cornwallis) on the Manukau Harbour on 20 March 1840;"

15 Kawharu, A20, p 70.

16-1hid. .
17 Waitangi Tribunal, Report of Tribunal on the Kaipara claim, p 25
18 Tame Te Rangi, B36, para 13.2



26.4. Rangatira from the Kaipara are reported to have signed at

Kororareka on 15 April 1840 however, their identity is not revealed;
20

26.5. Tirarau is reported to have signed in May 1840 in the Bay of

Islands.?!

Ngati Whatua approaches

27.

28.

A significant point to highlight here is that those rangatira signing at
different times had different motivations in terms of the nature and extent

of the relationship being created.??

The northern rangatira signed with their Ngapuhi kin. While there is little
evidence of their personal views on the matter, it is equally true that there
is no evidence that their intention was to cede sovereignty. In fact, the
only logical conclusion to draw is that they did not intend to cede

sovereignty on the following:

28.1. They signed Te Tiriti and there is nothing in that document that

amounts to a cession of sovereignty or even chiefly authority;?

28.2. They were aligned with Kawiti and would have had similar views as
Kawiti and others which are consistent with the Ngati Whatua

position outlined above;

28.3. Some of the Ngati Whatua people fought in the wars of the
1840s;%*

19 Waitangi Tribunal, Report of the Tribunal on the Orakei Claim, 4.1

% Kawharu, A20, page 129

% Kawharu, A20, page 129

22 Ibid, para 15.

2 Counsel once again relies on the submissions of John Kahukiwa and Michael Doogan
regarding this point

** Tame Te Rangi, B36



29.

28.4.

Most of the Ngati Whatua rangatira signed after 6 February 1840
and it is likely that their knowledge of the document and the
intentions behind it came from other rangatira rather than the

Crown.

In the south, the Orakei rangatira such as Apihai Te Kawau sought a

broader alliance with the Crown. However, it is submitted that this still

does not amount to evidence of a cession of sovereignty. Evidence

relating to the Orakei alliance was presented by Tame Te Rangi and is not

repeated here.”” Suffice to say, the elements were as follows:

29.1.

The alliance was based on a mutually beneficial relationship sealed

by te Tiriti. The Orakei Tribunal commented:

“Some tribes had secured Europeans to live with them and their
patronage was considered a good thing in raising tribal status and
securing trade. The missionaries prophesied that government arrivals
would end the lawlessness of traders and the devasiations of Maori
musket warfare. It would have been consistent with his experience if Te
Kawau had sought to add Hobson and his people, to his depleted tribe,
gaining protection from enemies and the material advantages that those

of the white tribes seemed able to give”.”

“..for a start, the relationship between Ngati Whatua and the Europeans
was mutually beneficial. Both sides gained the security they needed
against further Ngapuhi raids. Ngati Whatua benefited from a rapidly
expanding market for their produce, and, in exchange, a supply of

European goods”.?’

29.2. Te Kawau invited Hobson and the Crown to locate and establish

the new colonial capital at Tamaki Makaurau:?

“As elsewhere in Taitokerau, Maori were keen to sustain relationships

with the Crown at the highest level and so enjoy the opportunity to share

» Tame Te Rangi, B36, paras 13-29

%6 Waitangi Tribunal, Report of the Tribunal on the Orakei Claim, 4.1
¥ Waitangi Tribunal, Report of the Tribunal on the Orakei claim, 4.1
8 Tame Te Rangi, B36, para 21.



29.3.

29.4.

29.5.

29.6.

their lands and to receive protection as well as the benefits of commerce
that a town would bring. These were the motives behind the offer of
Ngati Whatua in Tamaki to Hobson fo relocate his administration to
Auckland. The example of the growth of Auckland and its proximity fo
Ngati Whatua was known throughout the north » 29

This alliance was further enhanced by Ngati Whatua through the
gifting of further lands;

The nature of the relationship with the Crown was described by

Paraone Ngaweke as akin to a marriage;*
Even though Te Kawau is recorded, in English, as saying:

Governor, Governor, welcome, welcome as a father fto me! There is my

land before you. Governor, go and pick the best part of the land and
t”.31

place your people, at least our people upon i
The term he most likely used was “matua” which in this context did
not mean “father” but was used as a sign of respect taking into

account the benefits that Hobson brought to the alliance.*

30. Importantly, Ngati Whatua were acutely aware that it was the Crown that

was in need as at 1840 and this informed their position in terms of their

offer to the Crown. Paraone Ngaweke stated that “Ngati Whatua is the

ancestor of the European. We brought the Governor on shore.”® It also

has to be borne in mind that at 1840, the Crown was not capable of

? Kawharu, A20, p 217-218

% Tame Te Rangi, B36, para 26

3 Waitangi Tribunal, Report of the Tribunal on the Orakei claim, 4.1

32 Tame Te Rangi, B36, para 22.

* Proceedings of the Kohimarama Conference, 1860. Raupatu Document Bank 33828.
See also the comments of Tinana where he is recorded in english as saying: ‘Do not
suppose the Pakeha crept in stealthily. No. Mr White was the first Pakeha that attached
himself to me; after him Captain Symonds arrived. We addressed him thus: “Will you
consent to become our friend?” He answered, “Yes”. After this Governor Hobson was
driven out of the Bay of Islands. I took hold of him and said, “"Will you not become a
father [matua] to us, that we may be your children?” He then said, “Yes"...The Pakeha
did not come here of their own accord, they were invited to come.” Raupatu Document

Bank 33849



offering much, if any, protection to Ngati Whatua. Therefore, arguably, the
Crown’s need was the greatest. The Ngati Whatua alliance was
principally for Ngati Whatua to secure the broader benefits of a

relationship with the Crown such as trade and commerce.

31.  The Orakei position has been reported on by the Waitangi Tribunal. The
extent to which this Tribunal covers the same ground is an an important
issue to consider. Counsel submits that largely the Orakei findings can

remain without review by this Tribunal including:*

31.1. The finding of an alliance between Ngati Whatua o Orakei and the

Crown;

31.2. Their finding that the land transactions between Ngati Whatua o

Orakei and the Crown were also “treaties”;

31.3. The Maori comprehension of early land transactions needs to be
considered in this light that they were part of an alliance and of
mutually beneficial arrangements carrying with them mutual

obligations;

31.4. Such an interpretation was consistent with the North American
approach to treaty interpretation which was more apposite in the

Orakei circumstances;

32.  The findings on the meaning, interpretation and effect of Te Tiriti and the
Treaty do require revision or at least a fresh look in Counsel's submission.
This Tribunal is in a substantially better position to interpret the meaning
and effect of the Whakaputanga and Tiriti for the following reasons:

32.1. The Orakei Tribunal noted in its report that:

3* Waitangi Tribunal, Report of the Waitangi Tribunal on the Orakei Claim, Chapter 4
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32.2.

32.3.

32.4.

32.5.

“We do not find it necessary or helpful to review in any detail the
precise legal status of the Treaty of Waitangi whether under

international or municipal law.”*

Accordingly, the Orakei Tribunal, was not undertaking any detailed
examination of the issues before this Tribunal and the findings it did
make about the Orakei alliance were based very much on the
specific circumstances of Orakei as at 1840 but could not reflect on

the rest of Te Paparahi o Te Raki;

The Orakei Tribunai was focussed more on interpreting the two
texts of the Treaty as a basis for the applicable principles to be
applied in respect of the Orakei claims and not directly on the
meaning and effect of the Whakaputanga and Tiriti. Specifically,
the Orakei panel was assessing whether or not the right of pre-
emption carried with it a corresponding obligation to ensure Maori

retained a sufficient endowment of lands®®;

The Orakei Tribunal did not have access to the detailed, extensive
and focussed evidence that is before this Tribunal. It relied mainly
on texis available at the time of the inquiry and certain primary
sources.*” With respect, the review of the issues and sources was

brief and cursory in respect of the fundamental issues;

In addition, the Tribunal, in interpreting Treaty principles, were
directed by its empowering Act to have regard to Te Tiriti and the
Treaty. Therefore, much effort is expended on reconciling the texts
to illuminate the Treaty principles rather than focussing on the

issues before this Tribunal.*®

* 1bid, 11.2.1

% Thid at 11.9.23
% See for example Chapter 11.9.7 where the Orakei Tribunal refers to secondary source
texts for information on what was conveyed to rangatira prior to signing Te Tiriti.

38 Thid at 11.11
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33.

Accordingly while the Orakei Tribunal found that “kawanatanga” was less
than the “sovereignty” recorded in the English text it found that: “The
cession of sovereignty however is implicit from surrounding

circumstances.”®

With respect, that finding is not supported by reference
to the “surrounding circumstances” and whether this is at 1840 or later.
Furthermore, it is not consistent with the evidence before that Tribunal in
respect of the Orakei experience. As noted above, the position for Orakei
as at 1840 was one of mutuality and equality rather than any suggestion of

subordination or cession.

CONCLUSION

34.

Despite the difference in approach of its constituent hapu, Ngati Whatua
t:4°

maintain tha

34.1. Their mana and rangatiratanga was affirmed and recognised by the

Whakaputanga;

34.2. There was no cession of “sovereignty” or mana by any of the
rangatira by way of Te Tiriti, only an allowance for kawanatanga

and mutually beneficial alliances;

34.3. There is nothing in the events or circumstances in 1840 that

suggest that Ngati Whatua ceded “sovereignty” in law or in fact.

Spencer Webster
(Counsel for Ngati Whatua)

¥ 1bid at 11.11.4
0 Tame Te Rangi, B36, para 13.

12






