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MAY IT PLEASE THE TRIBUNAL.

1. The following is a Report of the Facilitator of the co-ordinating committee, Hemi Toia.
Background
2. By direction of the Waitangi Tribunal dated 16 October 2008 (document 2.5.15) His

Honour Judge Coxhead Tribunal established a Hearing Co-ordinating Committee (‘the
Committee”) and charged the Committee with specific tasks to complete over the

following two months.

3. His Honour Judge Coxhead invited the Committee to propose:

(a) the scope of the issues to be the focus of the initial hearing on understandings of Te
Whakaputanga and Te Tiriti. This scope needs to be focused and succinct;
(b) The venue(s) for these hearings; and ’

(¢) A schedule of key witnesses.
4. The Committee was directed to report in writing to the Tribunal by 12 December 2008.

5. The Committee was to consist of a single representative from the following:
¢ Nga kaumatua, kuia o Ngapuhi (1);
e Each of the eight established claimant collectives (8);
e Te Roopu Whakapiripiri (1);

The Waitangi Tribunal's staff (1);

The Crown (1); and

The Crown Forestry Rental Trust.

6. The Tribunal also appointed Hemi Toia as the Facilitator to the Committee. Counsel was

also appointed by the Tribunal to advise the Committee.
The Committee meetings and process
7. The Committee first met on 7 November 2008 at the Northland Cricket Pavilion in

Whangarei. The meeting was attended by approximately 35 people including those
members of the Committee appointed by the Tribunal.
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At the first meeting Rudy Taylor was appointed Chairperson and it was agreed that

further meetings would be open to all claimants who wish to attend.

At that first meeting, a process to complete the work directed by the Tribunal was

devised. This included:

(a) agreeing that further meetings be held in Waitangi,

(b) agreeing that further meetings would be open to all claimants who wish to attend;

(c) the Crown and the Office of Treaty Settlements should be invited to attend future
meetings;

(d) there would be further meetings on 21 November 2008; 28 November 2008 and 5
December 2008; and ,

(e) a Report would be filed in the Tribunal on 12 December 2008.

The Facilitator distributed a series of documents to those present following the first
meeting on 10 November 2008. Comments and feedback were sought by the Facilitator

on these documents. These documents included:

(a) A draft hearing plan;

(b) A draft hearings timetable;

(¢) A transcript of the first meeting; and
(d) A draft witness Schedule.

The second meeting was held at the Treaty Room One at the Copthorne in Waitangi on
21 November 2008. That meeting was attended by approximately 50 people.

Agaih the Facititator distributed a series of documents to those present following the
second meeting on 24 November 2008. Comments and feedback were sought by the

Facilitator on these documents. These documents included:

(a) A draft report to the Waitangi Tribunal,
(b) A budget template;
(c)

c A transcript of the first meeting; and

- (d) A draft timeline to hearing.

The third meeting was held on 28 November 2008 in the Waitaha Room in Waitangi.
That meeting was attended by approximately 50 people.
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Once again the Facilitator distributed a series of documents to those present following
the third meeting on 3 December 2008. Comments and feedback were sought by the

Facilitator on these documents. These documents included:

(a) A draft report to the Waitangi Tribunal; and
(b) A transcript of the third meeting.

The fourth meeting was held on 5 December 2008 and it was attended by approximately

70 people.

At that meeting it was agreed that a fifth meeting would be convened on 17 December
2008. The parties present were also advised that the Facilitator had discussed with
Judge Coxhead the filing of a Report to the Tribunal on 19 December 2008.

Shortly after the fourth meeting the date for the fifth meeting was changed to 18
December 2008 in the Waitaha Room at Waitangi.

A draft Report to the Tribunal was circulated amongst those parties for whom email

addresses were held by the co-ordinator on 15 December 2008.

The Facilitator was unable to attend the fifth meeting and it was agreed that Dr. Patu

Hohepa would act as meeting facilitator for the day.

The fifth meeting discussed the draft report page by page and amendments to the fourth
draft report were to be incorporated into the final version of the report. Once those
amendments were incorporated into the report, it was to be filed in the Waitangi Tribunal

by the facilitator.

The Report that is presented to the Tribunal today is a culmination of the five meetings
and the draft reports that have been circulated and discussed by the claimants.

The context for these matters was understood to be the design of a management plan
that would enable the early hearing to proceed in October 2009. It is worth emphasizing
this perspective, and it was repeated over the course of the hui, that the hui were asked
to focus on the set of arrangements necessary in order to ensure that an early hearing
was able to take place in October 2009, of a quality acceptable to the various parties
(claimants, the Tribunal, and the Crown). This report describes the elements of the

management plan developed over 5 hui held in November and December.




23. This report proceeds as follows:

The claimant context frames as articulated and developed over the first 4 hui.
A scope framework

Work stream 1- development of the early hearing case.

Work stream 2- event management for the early hearing.

Work stream 3- resourcing.

Summary and recommendations

M T moo w >

Appendices 1 -2,

Dated at Wellington this 19th day of December 2008.

Hemi Toia
Facilitator

TO: The Waitangi Tribunal at Wellington




REPORT TO THE WAITANGI TRIBUNAL

A. The Claimant Context Frames

1 This Hearing Co-ordinating Committee followed a series of judicial conferences that
culminated in a response to a report from the Ngapuhi Design Group. Attendees
therefore brought their histories of this previous process with them to this engagement,
including views about unresolved or unsatisfactorily resolved issues.

2 The earliest reflection of this was an early decision to open participation to parties wider
than those originally invited in Judge Coxhead’s direction. It is to be expected that this will
continue as progress with the case is achieved.

3 Alternative claimant contexts emerged during the course of hui as one important source
of significant differences between claimants. ldentifying this source of difference between
claimant groups is necessary for constructively managing the tensions that will
accompany the development of the primary hearing case. These context frames are

described in the following table.

Table 1
Claimant Contexts and Associated Preferred Strategy

Context s . ..
International Subject government to external review through
the offices of the United Nations and World /
International Court

National ¢ Independent movements at pre~

‘ engagement stage with the Crown
Primary Hearing with Waitangi Tribunal
Waitangi Tribunal claim deliberations
Direct negotiation with Crown
Settlement package sign-off

Post settlement

4  Claimant groups favour both an international and a national focus. There are groups
uncomfortable moving beyonid the pre-engagement stage, and there are groups at each
of the other stages except settlement package sign-off and post settlement.

B. A Scope Framework

5 Once differences about context have been identified, there is a general consensus about
issues of scope for the primary hearing. Nevertheless individual claimants differ

importantly in the following ways:




Claimants differ according to whether they are interested in one or more of the desired
outcomes, or whether they seek to achieve the whole set of desired outcomes.

Claimants differ according to the weight or priority they give to the Tribunal findings
sought as objectives for the primary hearing.

Ciaimants differ according to the weight or priority they give to the elements of scope
identified in table 2.

At times. Claimants also found it difficult to manage the competing requirements posed
by the need for the primary hearing case and the primary hearing event, to include both

collective and local perspectives.




(why ehtér thé primary
hearing process)

Table 2

(what the claimant case is
designed to support)

(whatis included, whatis
excluded)

¢ all Maori and Pakeha get
a clear understanding of
the history of both he
whakaputanga and te
tiriti, so that all Pékeh&
can get an
understanding of the
Mé&ori viewpoint

¢ to acknowledge that he
whakaputanga is a
document of
constitutional substance

¢ a finding that Rangatira
of Hapuu did not cede
sovereignty to Queen
Victoria

Included:
¢ He Whakaputanga
e Te Tiriti
e Te Paki/te Haki/te Kara
/ the flag
¢ Haabhi, pakanga, te tiriti
o 1831 letter
Excluded:
e Individual claims
e Particular transactions

e alaunching pad for
claimants to achieve
reparation

e to achieve a solution for
both the Crown and Te
Raki

e recognition and
acknowledgement that
tino rangatiratanga was
not ceded

e The Crown has
perpetrated injustices

e aclear expression as to
why tupuna signed he
whakaputanga and te
tiriti 0 Waitangi

Included:

¢ The understanding of
Hapuu as to when and
how the Crown obtained
consent to te tiriti at the
time these agreements
were forged and
implemented; and the
understanding of the
Crown to these issues,

e The understanding of
Hapuu as to who the
parties to the agreements
were at the time these
agreements were forged
and implemented; and the
understanding of the
Crown to these issues.

¢ The understanding of
Hapuu as to acts of
omission and commission
that reinforced the
agreements or at the time
these agreements were
forged and implemented;
and the understanding of
the Crown to these issues.

e The Treaty of Waitangi
Excluded:

e Individual claims
e Particular transactions




Desired Outcomes from the
~ PrimaryHearing

e recognition of individual

and hapuu contributions
to he whakaputanga and
te tiriti

Tri‘bunayl td récord‘ thk‘e k

facts and publish korero
about he whakaputanga
and te tiriti on primary
claim matters that have
never been heard.

Inyélktjded: '

a Te Raki hearing for he
whakaputanga and te tiriti.
te Tiriti is about more
than just claims, it
includes re-kindling
Ngaapuhitanga, and
requires access for
whaanau and hapuu to
engage as Ngaapuhi.
(what the hearing process
should involve)

recognition of the issue of
indigenous sovereignty,
mana maori motuhake
versus crown legitimacy.

what is the respective
status and nature of
State and Maori
constitutional

frameworks

By identifying the various outcome and scope frames supported by different hearing
groups this framework enables them to continue to build the case for primary hearing
while providing an assurance that all perspectives are being progressed. This will

continue to be relevant as new hearing groups seek access to the process.

Work stream 1- development of the primary hearing case
This workstream describes the development of the case to be presented to the Waitangi
Tribunal at the primary hearing. It involves progressing from the framework in figure 2
above and necessitates consideration of the following matters:
Producing information that is supportive of the various arguments that together constitute
the case
Reviewing the information to assess completeness and quality of the information
Examining the evidential stocks of both the Claimant and Crown positions before the
primary hearing itself
Designing the evidential presentations to best effect, including the selection and practice
or training of witnesses
Coordinating the evidential presentations relating to the three strands of the case-

a. the traditional world view of Ngaapuhi used to establish the understandings of

tuupuna leading up to the time of he whakaputanga, te tiriti and the treaty in the

form of traditional evidence;
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b. the experiences of hapuu and areas in the geographical region of te paparahi o
te raki and the Crown, in the form of historical evidence
c. issues of legal, jurisprudential and constitutional import in the form of technical
evidence including the meaning and interpretation of key words and phrases
Coordinating presentations of the case at the collective level and at individual hapuu and -
area levels.
Concerns were tabled about the adequacy of information resources, and the challenges
of developing the case according to the proposed timeline, and in accordance with the
need to articulate both a collective and individual account of the case.
The major response confirmed by the hui was that a waananga process be established to
Assemble and assess relevant information stocks
Review and devise evidential presentations
Select competent witnesses, and (where appropriate) provide training opportunities for
them :
Undertake an evidence review and identify what additional evidence may be required,

including constitutional, technical, historical and traditional evidence.

To this end an organizing committee was elected to ovesee the logistics of arranging for
a series of 4 waananga the first of which will be held at Te Tii Waitangi in mid-February.

These waananga would be in addition to hapuu or area based waananga.

Members elected to the organizing committee were
Patu Hohepa

Mere Mangu

Hone Wharemate

Waimarie Bruce

Kyle Hoani

Titewhai Harawira

Other critical dates were March when it was proposed that a meeting with the Crown take
place to determine whether there were areas that would not need to be contested before
the Tribunal; and August at which time an assessment would be made about whether the
proposed October 2009 start date was still viable, or whether application for an extended

timeline should be made to the Tribunal. The indicative timeline appears at appendix 1.

At the series of hui it was considered that 3 weeks at the primary hearing was

inadequate, and that more time will be necessary to canvass the issues. The issue of the

10
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necessary time required would- be progressed as the case developed through the

waananga process.

Work stream 2- event management for the primary hearing
A separate workstream concerns the event management of the primary hearing. The
following maiters were discussed and illustrate the types of issue to be managed in the

context of this workstréam:

The staging of the primary hearing hui such as opening and welcoming ceremonials,
including the design of tikanga

The composition of invited parties and the associated protocols around roles

The respective roles of participants in terms of hosting the event and in terms of
presenting evidence to the Tribunal

Organizing the preparation of venues and participants for the events

A consequential benefit of distinguishing between this workstream and the former
workstream focused on the case itself, is that it helps manage potential spillover effects
from impeding progress in each area. Accountability for this workstream role has yet to
be assigned, although a resolution to continue the coordinating group in existence would

provide a vehicle to oversee the continuation of the primary hearing process.

Understandably, most focus is currently given to workstream 1 issues. However, a
provisional decision has been made to host the primary hearing at the following venues:
The opening and first sitting at Waitangi, then sittings (not in any particular order) at

Te Mangungu

Te Waimate (acknowledgement of 6 signatories, only)

Whangaroa for he whakaputanga

Whangarei

Taamaki

Kororipo

Kaitaia

Workstream 3- resourcing
A continuing and visible obstacle with the potential to seriously derail both the viability of
the primary hearing case, and an primary hearing by October 2009, is the issue of

resourcing.

11
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The hui proposes to engage directly with government about the issue of resourcing as
current resourcing streams are deemed unacceptable and inadequate.

There is disquiet about both the integrity of using CFRT funding, and about the extent to
which this funding is used in comparison to general taxpayer funds

The inability of both the Tribunal and OTS to provide (sufficient) funds under existing
funding arrangements was criticized

It was proposed that there is benefit to society as a whole, and not just to Ngaapuhi, in
working towards a resolution of these issues because of the significance and relevance

of the case, and that general taxpayer funding was therefore appropriate

In the event, an indicative budget has been developed that will be pursued with

government, and this appears at appendix 2.

Critical resourcing decisions involve immediate administrative capacity to maintain the
momentum to engage with workstream 1 and 2 issues, and to advance the resourcing
question with government. It has also been recommended that Claimants record their
own contribution to claim costs in the form of direct costs and time commitments to

balance the record of resource contributions.

Summary and recommendations

In summary

The process to date illustrated the tensions and challenges that will confront the
development of the primary hearing case, and these will continue to recur

ldentifying and understanding the reasons for the underlying differences that give rise to
these tensions is assisted by the context and outcome frameworks '

The different workstreams assist groups to manage the competing demands and
pressures posed by the requirements of the case, the event and resources

Resourcing issues are critical to enable the group to engage on the resourcing question,
and to maintain momentum through the proposed waananga planned for mid February
Event management issues have not yet received the degree of focus that will be
necessary to successfully deliver a primary hearing process that meets the objectives of

the host parties.
It is recommended that

The Waitangi Tribunal accept the proposal to continue to progress toward an October

2009 primary hearing date based on the 3 workstreams developed

12




The Waitangi Tribunal note that an assessment will be made in August 2009 as to
whether the primary hearing date of October 2009 is viable or whether an extended
timeline is preferable

The Waitangi Tribunal note that progress is dependant upon satisfactory resolution of

resourcing issues.
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Appendix 1

Indicative Timeline to primary Hearing

August 2009

Hui to review quality of
case

Determine whether to
proceed or seek extension
{o start date

Review progress
and note proposed
dates for the
hearing

March 2009

Hui with Crown to learn
whether there are areas
that will not be contested

Review progress

January to August 2009

Statements of evidence
from Technical,
Independent and Crown
witnesses
Review and analyse
evidence
Witness selection
evaluation and training
integrating the different
elements of the
presentation to the
Tribunal

o Venues

o Evidence

o Wilnesses

Identify leaders
and planners to
develop the kawa
for the Hearing
event

Compose waiata,
haka

Plan the training
for waka, kapa
haka etc

14




Appendix 2
INDICATIVE BUDGET

This budget has been compiled to provide an estimate of the likely cost levels involved in funding
the work programme required for delivering a case to primary hearing in October 2009. The
figures are indicative only, and represent a conservative understatement given the difficulty of
estimating key variables such as the time required for legal advice and analysis, and the number

of participants for catering and attendance fee purposes.

This exercise does suggest the following:
Even without providing for the cost of services rendered by claimant groups, total costs could

exceed $1 million.

Upwards of 70% of this cost derives from the sitting costs which estimate attendance numbers at
1000 people per sitting day, and a total hearing time of 20 days. The catering cost of $35 per
person per day is considered conservative, but it demonstrates the sensitivity of budget
projections to attendance numbers (and these appear in 4 other areas of the budget). The 20 day

hearing timeline is used for budget estimation purposes only.
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Costcategory

ltems =

| Cost Basis (excl of GST)

General

Workstream 1-
Primary Hearing Case

Administrative capacify '
e To complete an operational plan to

access resources and action
workstreams 1 and 2
e To coordinate communications,

meeting arrangements, and budget
functions  including liaison  with
external agencies

¢ To maintain record keeping functions
attendance and contact registers, and
security for same

Recording and reporting capacity

¢ To record waananga deliberations and
produce reports

¢ To maintain security of information

Information development

¢ To develop the case to be presented
to the Tribunal

¢ To liaise with contributors to the
evidential base

e  Writing and editing services

¢ To liaise and review external evidence

e To select and provide training for
witnesses

Personnel (Feb to
Nov 2009) .6 efts $50-
60K

Sundry office
equipment $10,000
Travel (vehicle and
operating costs) $20k
plus 9 x $250 =
$2,250

Office costs

9 months x4 x $500 =
$18,000

Personnel (Feb to
Nov 2009) 1 efts $70-
85k

Recording equipment

(video, IT,
miscellaneous)
$10,000

Travel (vehicle and

operating costs) $20k
plus 9 x $250 =
$2,250 or equivalent
mileage rate

Legal costs $?

Hui costs
o Venue
o Catering

o Attendance
(in lieu of time

and travel
costs)
4 x 1000 = $4,000
?x$200x 4 =$?
e Judicial conferences

(jan, march, aug) $?

Personnel — either as
part of Workstream 1
role or an additional
efts at $60 to $70K
Travel (vehicle and
operating costs) $20k
plus 9 x $250 =
$2,250 or equivalent
mileage rate
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_Cost category

| Cost Basis (excl of GST)

Workstream 2
Primary Hearing Event

Coordination

e Complete events plan and develop
events itinerary

e Liaise with host venues

e Liaise with participating groups and
tutors

Hearings

¢ Arrange attendance by witnesses
e Arrange reporting protocols

e Arrange interpretation services

e Arrange audio-visual record

Collective level hui

Travel for tutors

Sitting costs

e Included in
above

salary

e As per simultaneous
translations at an
earlier hearing (cost
borne by Tribunal?)

e Operating personnel
included in
Workstream 1 position

and
(dress

e August
September
rehearsal )

e Preparation Hui costs

o Venue
o Catering
4 x 5000 = $20,000

e Mileage rate at $120
per week x 9 = $1080

e Venue hire, catering

$35 per person

20 x 35 x 1000 = $700,

000

Notes:

General costs- travel can be reduced through favourable rental arrangements. Running
costs estimated at 2 x 60 litre tanks per month. '

Workstream 1 costs- costs NOT estimated

~e Legal costs

¢ Participant numbers for waananga

17

- Office operating costs estimated at $500 per week for 36 weeks




e Judicial conference costs (Waitangi Tribunal expenses)

: Total Estimated costs Range
General $100,250 $110,250
Workstream 1 $188,500 $198,500
Workstream 2 $721,080 $721,080
Totals: $1,009,830 $1,029,830
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