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MAY IT PLEASE THE TRIBUNAL

1. This memorandum is filed on behalf Kahura James Watene on behalf of
Tukoko and Ngati Moe (“Claimants”).

2. By memorandum-directions dated 19 April 2022, her Honour Judge
Wainwright, directed that “all would-be participants in any part of te Rau o te
Tika Inquiry file a memorandum stating whether they wish to be part of
Whakatika ki Runga by Friday 29 April 2022.” In addition:

a. would-be participants in Whakatika ki Runga must advise the
Tribunal if their claim in respect of Whakatika ki Runga is already
fully pleaded providing the document number and/or file amended

pleadings in respect of Whakatika ki runga; and

b. if would-be participants in te Tahu o te Tika have not filed a claim
covering the wider justice issues they wish to raise (outside of
Whakatika ki runga issues), a pleading that covers Te Tahu o te
Tika must be filed by or on 29 April 2022.

In addition, the Presiding Officer directed that would-be participants also
inform the Tribunal as to whether they consider that it will be useful to include
as a stage in the preparation for Te Rau o te Tika, a statement of issues,
giving reasons for the view expressed.? Accordingly, this memorandum of

counsel addresses:

C. The Scope of the claim;

d. Participation in Whakatika ki Runga;

e. Views on a Statement of Issues for Te Rau o te Tika; and
f. Eligibility.

1 Waitangi Tribunal, Memorandum-Directions following Inaugural Judicial Conference dated 19 April 2022, Wai
3060, #2.5.7 at [26] to [26](c).

2 Waitangi Tribunal, Memorandum-Directions following Inaugural Judicial Conference dated 19 April 2022, Wai
3060, #2.5.7 at [31].



Scope of the Claim

3.

The Wai 2778 claim alleges grievances relating to:

a. claimant participation funding issues,

b. inadequacy of legal aid policy and practice vis-a-vis Waitangi
claimants;

C. inadequacy of legal aid policy regarding legal advice and

representation costs;
d. inadequate funding of the Waitangi Tribunal;

An amendment will be filed in due course that particularises and refines

these causes of action.

Whakatika ki Runga

5.

The Claimants seek leave to participate as full claimants in te Rau o te Tika:
the Justice System Kaupapa Inquiry, and in addition, as full claimants in
Whakatika ki Runga: the mini inquiry into funding of claimant participation
costs and legal aid.

Statement of Issues for Te Rau o te Tika

6.

In relation to the utility of a statement of issues for te Rau o te Tika, the
Claimants have not formed a view on this, and seek additional time to
discuss this further. There may be alternative ways that could be
implemented that could effect the focusing of the parties on the issues and
additional time is required to provide a considered view. Counsel submits
that this could either be:

a. discussed in the context of Te Ohu Mangai and joint submissions
on an agreed approach to the Statement of Issues be provided to

the Tribunal; or

b. Claimant submissions could be provided in due course.



Eligibility

7. His Honour Chief Judge Isaac has identified that the inquiry is open to all
claimants who wish to be heard on their grievances concerning the justice
system that have not been disposed of or are not currently under inquiry.® In
addition, the Claimants rely on the eligibility criteria set out by his Honour
Chief Judge Isaac in both the Justice inquiry and in the Wai 2575 Health
Services and Outcomes Kaupapa Inquiry to inform the eligibility of the Wai

2778 claim in this inquiry:*

a. The claim’s justice-related grievances must be the primary concern

rather than consequences from failings in other fields;>

b. The claim must outline grievances which address issues of national

scale and significance;®

C. The claim cannot form part of claims fully addressed in one or more
historical treaty settlements of the Crown;’

d. The claim must not have been fully heard and reported on by the
Tribunal;®
e. The claims cannot have their justice system grievances being heard

in other Tribunal inquiries that are currently under way;°

f. The claim must not contain grievances which have been fully
consolidated by Tribunal direction into district or kaupapa inquiries

that are currently underway;° and

3 Waitangi Tribunal, Memorandum-Directions of the Chairperson Commencing a Kaupapa Inquiry into Claim
Concerning the Justice System dated 5 August 2021, Wai 3060, #2.5.1, at [17].

4 Waitangi Tribunal, Memorandum-Directions of the Chairperson Commencing a Kaupapa Inquiry into Claim
Concerning the Justice System dated 5 August 2021, Wai 3060, #2.5.1, at [17] — [19]; Waitangi Tribunal,
Memorandum-Directions of the Chairperson Commencing a Kaupapa Inquiry into Health Services and Outcomes
dated 30 November 2016, Wai 2575, #2.5.1.

5 Waitangi Tribunal, Memorandum-Directions of the Chairperson Commencing a Kaupapa Inquiry into Claim
Concerning the Justice System dated 5 August 2021, Wai 3060, #2.5.1, at [14].

6 Waitangi Tribunal, Memorandum-Directions of the Chairperson Commencing a Kaupapa Inquiry into Claim
Concerning the Justice System dated 5 August 2021, Wai 3060, #2.5.1, at [17].

7 Waitangi Tribunal, Memorandum-Directions of the Chairperson Commencing a Kaupapa Inquiry into Claim
Concerning the Justice System dated 5 August 2021, Wai 3060, #2.5.1, at [18 (a)].

8 Waitangi Tribunal, Memorandum-Directions of the Chairperson Commencing a Kaupapa Inquiry into Claim
Concerning the Justice System dated 5 August 2021, Wai 3060, #2.5.1, at [18 (b)].

9 Waitangi Tribunal, Memorandum-Directions of the Chairperson Commencing a Kaupapa Inquiry into Claim
Concerning the Justice System dated 5 August 2021, Wai 3060, #2.5.1, at [18 (c)].

10 Waitangi Tribunal, Memorandum-Directions of the Chairperson Commencing a Kaupapa Inquiry into Health
Services and Outcomes dated 30 November 2016, Wai 2575, #2.5.1, at [13(c)].



g. The claim cannot relate to historical grievances unless the existing

claim was raised prior to 21 September 1992.*
8. We respond to each of the criteria in the order as listed immediately above:

a. The grievances lodged by the Wai 2778 claim are the direct result
of failings in respect to the administration of justice and justice-

related processes.

b. The issues canvassed in the Wai 2778 claim are of national scale

and significance.

C. The Wai 2778 claim has not been fully heard or reported on by the
Tribunal. The claim participated in the Wai 2660 Marine and Costal
Area (Takutai Moana) Inquiry but the Tribunal has not yet reported

on that Inquiry.

d. The Wai 2778 claim did participate in the Wai 2660 Marine and
Costal Area (Takutai Moana), however, none of the justice-related

grievances in te Rau o te Tika were raised in that Inquiry.

e. The Wai 2778 claim is currently consolidated, however, an
application will shortly be made to aggregate the claim to enable it
to participate in the Justice System Kaupapa Inquiry. Counsel will
advise the Tribunal when the claim’s status has been changed to

an aggregated claim.

9. Accordingly, the Wai 2778 claim is eligible to participate in the Justice
System Kaupapa Inquiry.

10. We therefore attach for filing and by way of service the First Amended
Statement of Claim for Wai 2778 and seek leave for the Claimants to
participate as full claimants in te Rau o te Tika: the Justice System Kaupapa

inquiry and in the first instance, Whakatika ki Runga.

11 Waitangi Tribunal, Memorandum-Directions of the Chairperson Commencing a Kaupapa Inquiry into Claim
Concerning the Justice System dated 5 August 2021, Wai 3060, #2.5.1, at [22].



DATED at TAMAKI MAKAURAU this 29th day of April 2022
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Stephanie Roughton Gordon Chan
Counsel Acting Counsel Acting





