














Maori ‘reluctantly’.?®' For example, Nga Poutama were required to give up their

residence at Totarapuku:2%

Totarapuku was a main downriver residence for Ng& Poutama in the times
of old, along with Tataeika. Totarapuku was located on the eastern side of
the river across and slightly downriver from Titaeika, in the area from the
riverbank back, between Duncan and Boydfield streets. It was there that
many totara trees grew and it was also there that the tétara log once
stood that was hollowed out and used by our ancestor Aokehu to kill the
famed taniwha, Tataeporoporo. | have been told that our people were
asked to give up Totarapuku as part of the sale of Whanganui. | have
heard and read that they would be allowed to use land in Putiki instead. It
appears that this did not happen because many of our people returned
home back to Hikurangi or Karatia instead of staying in Putiki. Since they
were not using the lands by the time of the Native Land Court era, the
Putiki blocks then reverted to those who had offered them and Nga
Poutama were left with no downriver sites.

2.10 Did restrictions on alienation serve to protect a viable and sufficient Maori land

and resource base, and to meet the Crown’s Treaty obligations in these

respects?

Alienations prior to 1900
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As submitted above, the Crown was obliged under its duty of active protection of
Maori Treaty development right to protect Whanganui Maori in sufficient lands for
what were anticipated farm purposes, as well as protecting their traditional resource

base, wahi tapu, and occupation sites.

The Whanganui Purchase Deed stated that the ‘Reserves shall surely and certainly
[be] for us for our children and for all our descendants and successors for ever' and
they were unable to 'dispose of the said Reserve to the Europeans until the Governor

of the island has consented to our doing so’. %

In light of this clause, Counsel submit that the Crown was under an enhanced duty to

actively protect the reserve lands of Whanganui Maori.

The Crown has also accepted that Whanganui Maori domiciled within the so-called
‘New Zealand Company block’ area were potentially at risk from 1848 in terms of any

' Macky, (Wai 903 #A100), para 1293

22 Brief of evidence of Haimona Te Iki Frank Rzoska, (Wai 903 #B7), para 7.4

2 Basselt & Kay (Wai 903 #A64(b})), p 3. Afler 1882 the consent of the Court was required to remove restrictions: Bassett &
Kay, (Wai 903 #A84), p 111
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future alienation of reserves and any ensuing insufficiency of land (whether in the
).204

guise of occupation or endowment reserves
The Native Land Court had powers to recommend or impose restrictions on the
alienation of land when determining the title to it or partitioning it.? All the reserves
within the Whanganui purchase area except part of Te Korito Block (which was
outside the Whanganui Purchase) were declared to be inalienable.”®

However, from 1865 the Governor could remove restrictions on alienation.?®” In 1872,
the most substantial sale of the Whanganui reserves took place, which was the sale
of the 2,272-acre Waikupa reserve. This block was to one Ngati Apa owner in 1869,

and the sole owner requested that the restrictions on alienation be removed in 1870.

The factors which influenced Resident Magistrate Woon to recommend the removal
of restrictions were that Ngati Apa no longer used the land, had ‘extensive’ lands
elsewhere, and had taken steps to see that all those interested shared in the
purchase money.?® Therefore, the reserve never appears to have been intended to

benefit Whanganui Maori.

From 1882, the Native Land Court could impose or remove restrictions on a block
without the assent of the Governor when subdividing a block. From 1886 to 1888, all
freehold titles were inalienable except by 21-year lease, unless express consent was
given by the Governor. However, all the owners could apply to have restrictions
removed as long as they could satisfy the Court that they had 'amply sufficient’ lands
elsewhere. From 1888, the power of restrictions was progressively reduced. From
this date, the consent of a simple majority of owners was needed to remove them.?®

The Ngaturi reserve was alienated between 1886 and 1891. The awarding of the land
to few owners under the previously-existing 10-owner rule made the restrictions on
alienation easier to remove. Ngaturi had been awarded to one grantee in January
1867, and declared that she had sufficient lands elsewhere. The block was sold in
1890.2"

2 Final Slatement of Response of Behalf of the Crown dated 14 Augusl 2006, (Wai 903, #1.3.3), paras 6, 66
295 Mitchell, (Wai 903 #A58), p 137

¢ passet & Kay, (Wal 903 #A64), pp 98-99, 114

27 Mitchell, (Wai 803 #A58), p 137

*® Basset & Kay, (Wai 903 #A64), pp 108-109

20 Mitchell, (Wai 903 #A58), pp 137-138

20 gasset & Kay, (Wai 903 #A64), pp 109-111
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194.  In the Whanganui inquiry district as a whole, 24 blocks comprising 238,651 acres had

some form of restriction on alienation imposed on them between 1865 and 1900.2"

195.  Notwithstanding this, 60% of Whanganui Maori lands that had such restrictions was

alienated before 1900.%"2

186. By 1900, only 96,360 acres (or 40.4%), out of the total 238,651 acres of the 24 blocks

remained in Maori hands.?"

197. A total of 2,571 acres was alienated prior to 1900,%" amounting to just of a third of
the total area of land within the reserves. Therefore, in Counsels’ submission the

restrictions on alienation were inadequate during this period.

Period from 1900

198. In 1908, the Crown implemented the Native Land Act 1909 which abolished the
special status of the reserves as areas for the maintenance and support of Maori,
without any opportunity for the owners of each reserve to insist on the retention of

restrictions.?'

199.  As aresult of this legislation, further reserve land was alienated. As noted above,
Whanganui Maori are now left with only approximately 530 acres (or approximately
7%)*'® of the approximately 7,421 acres of lands originally set aside as reserves.?'”

' Mitchell, (Wai 903 #A58), p 139

2 Mitchell, (Wai 903 #A58), p 172

713 Mitchell, (Wai 903 A#58), p 142. This figure does not indlude the 1848 purchase reserves,

214 Basset & Kay, (Wai 903 #A64), p 115

15 Basset & Kay, (Wal 903 #A84), p 121

*"® Basset & Kay, (Wai 903 #A84), p 179 lists the Kaiwhaiki block as originally being 1,901 acres 3 roods, with 1,686 acres 3
roods 25 perches remaining in Maori ownership. For the purposes of Lhis calculalion, the original size of the block is taken as
being 100 acres, all of which has now been sold: Basset & Kay, (Wai 903 #A64), p 212

“ Bassel & Kay, (Wai 903 #A64), pp 179-181. This land does not include seclions which have been incorporated or declared to
have the stalus of European land under Part 1/1967.
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200. In relation to the Whanganui purchase, Counsel has already submitted that the
reserves provided to Maori never amounted to a ‘viable and sufficient’ Maori land and
resource base in the first place. However, given the special nature of the reserves
and the Crown's concession regarding the risk faced by Whanganui Maori domiciled
within the Whanganui Purchase area, the Crown should have taken particular steps
to ensure Whanganui Maori retained the small amount of land they retained within

that area. In Counsels’ submission, the Crown has entirely failed in this duty.

PT Johnston BD Gilling/ J M S[ajaﬁ / R M Wineera








