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Grant Powell cross-examines Don Loveridge

Powell Dr Loveridge, just — would you agree with me that much of this report is
background re the internal development of Crown policy rather than
anything directly related to the events in the Wairarapa?

Loveridge Oh, it’s definitely a background piece. I've tried to — I actually started
work on this long before any of the claimant evidence was available and
my working premise really was that this was — the whole question of why
there was no choice to Maori in 18... — when the purchasing in the
Wairarapa began — why there was no choice between direct purchase and
Crown pre-emptive purchase — that would be very useful for us to have a
good sense of why this was the case and that’s the premise behind this
report.
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So, your report clearly doesn’t address anything specifically going on in
the Wairarapa, or indeed how the leasing system in the Wairarapa worked,
or whether it would ultimately be — would have been sustainable?

No, no, I haven’t done that.
Now, if I could ask you to turn to paragraph 2.5.11 on page 66 ...

Of the main report?

Of the main report, yes. Unless I indicate otherwise, I will refer to the
main report.

So that was page 66 —2.5.117
Yep.
Yes.

And you refer to a report by Clarke, the protector of Aborigines, or some
suggestions to Hobson, really. And you make — you note that Clarke is
wanting explicit directions as to how much land is needed to be reserved
for Maori. And you note that there have been no instructions provided to
date.

Yup.

It seems to me that it is clear from what you’ve said here that, even at this
very early stage in the development of the colony, that Crown officials are
aware that there’s some sort of sufficiency criteria are required to deal
with this reserves issue.

It’s certainly apparent to Clarke. I should say that when he’s talking
about reserves, again, he’s not talking and I discussed this at further
length, of course — he’s not talking about reserves within purchases, if you
will. The Crown policy from 1840 through until, really, Grey, the Grey
period, is that before you start purchasing, you will identify areas which
are not to be acquired by the Crown.

He’s making sure that there’s land that is available for Maori for their
present and future needs.

Yes, definitely, yes. As I say, there is a very consistently, right from the
beginning, the premise is that the Crown will not acquire lands which are
occupied and cultivated by Maori. That they will only acquire unused
lands, is the usual term used, wastelands if you will. And that before the
Crown — and Clarke is — these are his suggestions of how he would like,
and the kind of instructions he would like, but he is basically saying, and
this is quoting compliance with the thinking on the subject that — that we
need to work out which part of — which areas are not to be included within
the Crown’s purchase operations.
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And importantly, he recognises that some form of systematic approach is
needed.

Yes. Yes.

And then in the next paragraph, you refer to the Reverend John Morgan of
the Church Missionary Society, and he is also talking about ...

I’'m sorry — where is that?
It’s beginning of — top of page 68.
Oh yes, sorry yes, yes, okay. Yes.

John Morgan is saying what we’re needing here is, I think, some well-
designed plan ...

Yes.

... for settlement and — just find where the quote says — oh, yes, “some
well-designed plan for protecting and raising the Aborigines to be put into
operation”.

Yes. And I should say that I've picked a couple of examples, just to show
that people are thinking about these things. I mean these are just the
clearer ones — I think they are fairly explicit. Yes.

Right. And I think — it’s interesting that he talks about a well-designed
plan because this has come up in Treaty claims before about the need for
the Crown to have a settlement plan that actually integrates where Maori
fit into it. And that’s exactly what Morgan’s talking about.

Yep. My own view of this — this whole period if you like — is that the
Crown in fact has a fine plan for settlement. It’s the same one, basically,
that was operated in the Australian colonies. As I say, you sell land at an
artificially high price, you use the proceeds to bring in settlers, settlers pay
taxes and so on and so forth. It’s a perfectly good system in many ways.
It worked quite while in many cases. The real problem here is that while
on the one hand there’s a recognition of Maori customary rights there, you
know, in the Treaty and otherwise, there’s an acknowledgement that this
is a different kind of colony because of the presence of a large Maori
population, of people that the British at the time considered to be civilised
to a certain extent, if you like, savages in the hierarchy of civilisation at
the time as one notch below civilised. And yet, as I say, there are no
instructions in Normanby’s instructions as to how you are actually going
to go about integrating Maori into this plan by — how are you going to
acquire land from them? What are the parameters?

And I think the important thing about the quotes that you’ve given here is
that there was a recognition that for it to work, you did have to integrate it
in. For it to work for both Maori and the Crown, you had to integrate this
settlement plan.
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That’s right. I would agree completely, yes.
Now, could I ask you to turn to page 137?
Yes.

And paragraph 3.9.17 and throughout your report you’ve mentioned this
man, I think he’s SMD Martin, quite a lot and he’s obviously quite an
influential newspaper editor.

Yes.

All sorts of bright ideas about how the colony should be run. And I was
interested in this particular paragraph because in here he’s advocating a
support for a leasing regime, isn’t he?

Yes, he is.
Now ...

Well, he’s saying that, yes, that this is — there are no barriers to a leasing
regime because the Treaty doesn’t — this is in his view — doesn’t prohibit
leasing.

Yeah. What interested me in this is that he’s - one of the main arguments
that you often see commentators making, particularly contemporary
commentators, about why leasing wasn’t really an option, was that settlers
would not have accepted it, that they wanted to own the land. Isn’t what
Martin’s saying here really the opposite of that? There’s no real reason.

Well, Martin is making a case. I think again I don’t actually — I don’t
accept — I don’t think that’s really a very logical argument. It’s quite clear
that under certain circumstances, settlers were entirely happy to lease
land, mainly for pastoral purposes, but I think the main problem arises in
this period and later - when a very large capital investment may be
required, for example, for a farm or whatever, there is a reluctance to
lease in many cases, because there’s a fear that the return will not be, that
you won’t be able to get a return on your investment, if you will. I think
in those cases, then there is a reluctance. But generally speaking for
casual use, if you will, for certain kinds of uses, and if there is no option,
settlers are quite happy to lease Maori land, provided they could make the
arrangements and everything.

So, ...
Sorry, Mr Powell, (inaudible).

This is at paragraph 3.9.17 on page 137. So, is the way to perhaps put it,
there’s clearly no fundamental philosophical objection, but there’s some
practical difficulties, well, practical issues to work through, to make it
work?
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There certainly are practical issues as in any kind of a transaction
involving these sorts of things. The problem is, as I said, I think fairly
clearly, that the Crown, from 1839, takes a doctrinaire position on these
issues, if you will. I mean, there are two lines of thought in 1839, as I've
said. There’s one deriving from the systematic colonisation line. There’s
one deriving from a humanitarian line as to how Maori should be treated.
Now, if you read Normanby, they look very integrated and everything like
that, but the problem is that there’s very little thought given to how you do
in fact do the integration. You have to think in this period that much of
the British thinking on these theories strikes you as being very crude.
You know, it’s very one-eyed and very tunnel-vision sort of approach to
these things. The only barrier to leasing is a legal one.

Yeah, so, I mean the proposition I just put to you was really from the
point of view of a settler. That there’s no real philosophical objection to
lease the land but we might have to work out we get ...

Yeah, and as I said ...
... secure our capital.

There is certainly going to be reluctance in certain cases to lease. I mean,
there is a great preference for freehold in certain cases. I mean it’s — I
would think — in fact, I am quite sure that most settlers simply took a
commercial view of it — you know if it’s feasible to do it this way fine —
you know, if you can do it this way fine, they’re certainly looking out for
the best package of interests that will serve their own purposes. And, you
know, as I say, the only barrier here is that the Crown has declared it to be
illegal to lease which doesn’t stop many people from leasing under certain
circumstances.

In terms of the practical issue, I suppose there’s a couple of ones — one is
the security of capital and the other is how is infrastructure going to be
provided that may be necessary for settlement if you’ve got a leasing
economy. Did Martin put forward any solutions? I can’t see anything
here.

I don’t know that he really did. I mean there are frequent proposals for
free trade and lands with various levels of elaboration. I've tried to sort
of give a good sampling of what people are saying on these subjects. I
think that part of the problem again is that people are more interested in
arguing either pre-emptive — Crown pre-emption or free trade than they
are in actually sitting down and working out exactly how it’s going to go,
if you like. I would add, though, there is a third issue here. There’s the
question of the mechanisms if you like and there’s the question of just
commercial interest in this sort of thing. There is a real problem here
about ensuring that the people you are dealing with are the ones who have
the rights to deal with you. This is always, again, from the settler
viewpoint, that the security of title in those circumstances depends upon
dealing with the right people, with the right Maori people who have the
rights to offer, if you will, and again there’s no mechanism for that at that
time. So, any system to work would need something to give both sides
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some sort of security on those points. And, you know, there are various
proposals, partial proposals and this sort of thing, but there are a few cases
you will go through where people are proposing these systems. But you
look at them and think, well, you know, good in theory, would it work,
basically?  This is perhaps the problem Grey had that when he was
looking in ’46, *47, ’48 trying to work out how this system would work —
figuring out how to make that interface a viable one between customary
title and a commercial environment, if you like. My own view would be
the one I put in my report on Origins of the Court, is that the person who
finally comes up with a workable solution is Fenton. He’s the one — the
first one who articulates it I think, although you get glimpses of it in here.

But his workable solution is making a particular doctrinal approach, in
other words, the Land Court work?

Well, just again providing a forum for ascertainment of title that is
workable and, you know, just that fundamental idea that you have a
European supervising a Maori committee, if you will, or a group of senior
Maori to assist with the appraisal of claims to customary title, but again,
the Government is not interested in such a system at this time, other than
insofar as it applies one in the pre-emptive waiver purchasers, because it
doesn’t want to hear about it, basically.

Can I ask you to go to page 273 please? Paragraph 4.16.5.

Yes.

You’ve got Bishop Selwyn there really saying that you’re never going to
convince Maori that the Crown should be able to purchase cheap and sell
dear, and raising various objections to what’s going on. Was — really the
answer to the problem identified by Selwyn was really what the Crown
ultimately did which was to explain the indirect benefits — the so-called —
the promise of development — the schools, hospitals and infrastructure that
be provided, and that unless you use those as the inducements, then
exactly what Bishop Selwyn said would have occurred.

Well, that’s exactly what Earl Grey — sorry, is it — that’s exactly — I’'m
thinking of the — and I'm sorry, can’t put my finger on the page — that’s
exactly what the Commissioner of Land and Immigration said — that when
this problem of Grey’s idea of a partial purchase system comes in, his
response is that — their response is well really what you need to do is keep
the system — it’s a good system, it’s just a matter of colonisation, but you
need to explain to Maori very clearly that they will benefit and that’s what
Selwyn’s saying, of course, and that’s what any number of people say at
different points when this argument was raised, that Maori must be made
to understand the benefits that they will derive, direct and indirect, from
this system - that, yes, it looks bad that the Crown is selling lands at a
pound an acre that it purchased for a shilling.

And it’s those promises, are utterly fundamental to Crown purchases
succeeding?
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Well, as Grey himself says, and again you can find any number of other
people saying exactly the same thing, that if this system is going to work,
the Crown must make promises and keep them. And Grey, in that passage
that I quoted, was referring — he was referring there to the Lord Russell’s
instructions in 1841, that 15% of the — it depends on how you interpret it —
the gross or the net proceeds from the land fund should be devoted to
Maori purposes, if required is always the qualification as Grey did, but
that — and even though those — that 15% instruction was no longer in
force, Grey was saying we’ve always said to Maori that we will — it’s
almost like a GST because it’s about the same rate — that this proportion
of the return that we make on reselling these lands in addition to purchase
price and this sort of thing will be expended upon Maori.

Which is the true consideration for the sales?

Yes, yes.

In the context of this report, as you go through it, there doesn’t seem to be
any real dispute from the sources that you’ve quoted that this is an
appropriate thing to do?

I think this is absolutely fundamental in that virtually everyone who
discusses this matter or refers to it appears to me to be accepting the basic
fundamental premise of the Normanby report, if you will — the Normanby
instructions, if you will. Certainly that’s where it’s best articulated; that
in colonisation — by colonising New Zealand the Crown has an absolute
obligation to raise Maori in the levels of civilisation is the wording almost
invariably used. In other words, putting Maori on the same footing as
settlers — this is — it’s very rare that you find someone who doesn’t appear
to accept that this is the basic premise of the exercise.

So ...
... sorry, I’m just going to carry on.
Yeah, no ...

This isn’t just in the 1840s. You can follow this line of argument right
through the 19" century. I think one of the clearest articulators of it in the
colony is Martin, the Chief Justice, in his report, the Taranaki Question in
his book, where he discusses where the Crown has gone astray in dealing
with Maori and again I’ve referred to this in my Origins of the Court
report. Just again he captures the essence of what people — appears to be
the common premise of the colony — of the settlers in the colony, that this
is the task. People argue at great length as to how you go about doing it
and again, in my view, this is sort of — the failing of the period is that
they’re very good at drawing up grandiose plans and, or grandiose
theories, if you will, and not really all that good at executing them, in
many cases and this is a very good example of that. Good intentions.

Yes. Just following on from that, and following on your last point really
in terms of those grand intentions. When you state those grand intentions,



Loveridge

Powell

Loveridge
Powell
Loveridge
Powell

Loveridge

Powell

J Wainwright

Powell

Loveridge

523500_1

it must be apparent, even at the time, that to implement it, in any sensible
way, will require a high involvement from the Crown.

Oh yes, I mean, again — you sort — you sometimes struggle to understand
that the gap between — discussion between, sort of, what people agree
needs to be done and what’s actually happening. Now, again, this passage
that you’ve taken me to here makes it quite clear and again I’ve tried to
give a good representative selection of what people were saying at the
time but there’s certainly — almost everybody in the free colonisation
camp — one of their main sort of clubs to beat the Government with is that,
you know, what benefit have Maori derived from this system that you’re
so fond of? Martin is one of the principal people in this articulating this.
He wrote several books. He wrote Letters from New Zealand and he
wrote the one in 1842 about the bad Government, which I can’t
remember, and a number of the other unpublished reports and things I've
referred to here, and again he’s saying, look, yes, everyone agrees this.
How are you going to do it? And really, until Grey comes along, and
Grey makes more of an effort than others, there simply is not much spent
on these kinds of benefits. The Crown, you know, puts some relatively
small amounts into subsidies for education. Grey is the one that
systematises the Crown contributions to the mission schools and things
like that. Before that, it’s fairly sporadic.

But at a theoretical level, I mean, having made these promises, the only
organisation, for want of a better word, that could do it, is the Crown?

Yeah.

To implement it?

Well, there’s no one else that’s taken upon the obligation ...
... or has the resources?

Yeah. And as I say, one of the fatal flaws is that there is — the only
provision made for the payment for these things is the land fund. And if
you can’t sell Crown land, you don’t have a land fund, basically, and
that’s the case from 1842 right through until — well, it doesn’t begin until
1847/48 before there’s starting to be a profit, so there’s a five-year gap
there where there is no land fund, so, you know ...

Could I ask you now to go to a couple of pages over to 286, footnote 702,
and this is one of the few specific references to the Wairarapa in your
report.

Sorry, what was the page number?

It’'s page 286, Ma’am, footnote 702. And, it’s not so much what’s
happening in the Wairarapa, as reports that are sort of filtering through.

Yep.
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And I suppose the only question I really wanted to ask about this was, this
would not have been the only information that’s coming before Grey
about the Wairarapa? :

Well, no, this isn’t — this is from a newspaper anyway. This is from The
New Zealander, which is an Auckland newspaper in May of 1846, which
is just before Grey issued the proclamations ending the Fitzroy system, if
you will. Formally ending it and talking about a new system. And the
editor is saying, as I’ve pointed out here, “It asserted that the Crown had
no choice but to either extinguish Maori title by force”, which is
confiscation basically, “or to abandon its pre-emptive right altogether and
accept free trade in land. And there is no third course.” It goes on — now
I was just making the point here that they refer to the case of Wairarapa
and, I’ve also commented there’s some other material. But, he, this
doesn’t appear in any of the government reports or dispatches I’ve seen,
that Grey had a delegation from the Wairarapa. I know that when he was
down here, he spoke to people, you know officials, he also spoke to
individual squatters. He refers to it when he’s talking about trying to
work out a code of regulations to govern leasing of customary lands.

So he’s actually, he is aware of what is going on in the Wairarapa?

Oh, certainly! This is from 1840 — I mean the development of leasing in
the Wairarapa was that the system starts in sort of 1844, which is right
after Fitzroy was down there telling everybody that he was going to, or
everyone thought he was telling them that he was going to end the land
fund system and we have the reports that people dashed out to make
leases and everything and that Richmond jumped up and slapped his
proclamation on, but certainly there’s large scale leasing in the Wairarapa,
to the best of my knowledge, develops in 1844/45 and — but thereafter, it’s
the common reference to major leasing situation, if you will. Because
there doesn’t seem to be — there seems to be very little large-scale pastoral
leasing in the north, up around Auckland. I’'m not aware of it if there is.
There’s some going on, but this is sort of the example of a leasing system,
leasing of customary land going on and everyone says, “Oh my dear, they
shouldn’t doing that! It’s illegal of course”. Many say it is in any case,
but it’s often referred to — I’ve cited it in the context of my discussion of
people’s views on the general policy. Yep.

Is that a good time to take a break?
We’ll reconvene at 11.

Thank you Ma’am.

Morning adjournment

SECTION OF TRANSCRIPT MISSING — END OF FIRST CROSS-EXAMINATION
CONTD COMPLETED (APPEARS THAT POWELL STILL EXAMINING).
SECOND CROSS-EXAMINATION TAPE COMMENCES WITH SOMEONE ELSE.
POWELL’S EXAMINATION OF LOVERIDGE IS NOT COMPLETED.

523500_1



S

5 AR S e e vt s i e A o S N N oy A S S RN oS A

ERsTERe

10

David Ambler cross-examines Don Loveridge

Ambler

Loveridge

Ambler

Loveridge

Ambler

Loveridge

Ambler

Loveridge

523500_1

Thank you. I’ve momentarily misplaced Dr Loveridge’s summary. In
any event, I will push on. Dr Loveridge, firstly, and this is one of the few
questions I asked of you in the Hauraki, but as I understand it, it is quite
clear from Normanby’s instructions, and the Treaty itself, that the British
had a very clear understanding of, as at 1840 and following, that title to
land held by Maori was held at a collective communal level.

Yes. 1should add there — I mean there’s that general acceptance. There’s
an idea floating around, well, for years and years and years that in fact
some portion of that tenure is akin to an individual tenure, but the general
— it is a very clear general understanding that it is a communal tenure.
Yes.

Yes. Can I move from that point to the essence of what your evidence
brings before the Tribunal because the — as I read your summary, it
seemed to be saying that the imposition and reimposition of the right of
pre-emption was primarily driven by financial issues for the Crown, i.e.
the land fund and the need to build up a purse of funds through the on-sale
of land.

Yes. Well, as I say, insofar as you don’t need a pre-emptive right if you
are not running a land fund system because if it’s a free trade — if you’re
developing your colony by means of free trade principles, if you will, you
don’t need a Crown pre-emptive right other than perhaps a very narrow —
you know — very narrow specific cases of, you know, where the Crown
wants reserves or whatever - something like that perhaps, but you don’t
need a general Crown pre-emptive right which bars Maori from leasing
and selling their lands to settlers.

No, but the primary driver is the financial driver for ...

My point is that the pre-emptive right is an aspect of the adoption of a
land fund system, yes.

Yes. And that seems to be driving towards the interests of the coloniser —
of the British in terms of their objectives rather than the interests of
Maori?

I would say that the principle that’s involved here of a land fund system is
that the colonisation that flows out of it will benefit everyone. What
they’re saying — what Normanby certainly is saying and what the people
favouring this approach and there are many of them, is that the best way
to colonise a country like New Zealand is for the Crown to maintain a
firm control over the whole process and as I say having this mechanism —
the Jand fund is not only a mechanism of feeding back into all sorts of
new roads and all the developments you need and bringing in British
immigrants to stock the farms if you will. It is also the mechanism by
which you will raise the funds required to assist Maori in coping with
colonisation. Education, schools, all those things — Maori will benefit
directly from those things and indirectly from all the development that
takes place at the same time.
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A trickle-down theory of benefit?

It’s more than a trickle-down theory — it is — had it operated exactly the
way everyone said it was going to operate, it would have been a very
direct application theory in certain parts of it.

Now as I understand your evidence — between 1840 and 1853 which is a
fairly important period in this enquiry — we’ve got a period where there’s
pre-emption applies and then it’s removed for a short period and then it’s
reapplied — is that right?

It’s in force until — it’s technically in force all the way through. There are
waivers at different points for specific cases for the New Zealand
Company purchases and waivers a system put in place in Auckland in
1844 and 1845 for a specific kind of direct purchase. So as I say
nominally the Crown pre-emption remains intact with some variation. My
point was when - everyone says QGrey restored pre-emption and I think
that’s a simplification — I’'m just saying that he cut off the only avenue
where pre-emption had been waived — it’s not quite the same thing, yes.
But as I say, right - there is a constant — the official policy from 1840 to
52 with the Constitution Act is that the Crown has a pre-emptive right in
certain cases it’s waived for various purposes.

Now, I realise that you haven’t done a specific study of this regioﬂ but
you would be aware that prior to 1853 in the Wairarapa region, there was
no land selling — are you aware of that?

Yes, I have looked at the main reports from - in evidence and I have a
general knowledge of the subject, yes, but again there was no possibility
of purchase in the Wairarapa given — of a purchase that was recognisable
in British law up until — up until well after 1852, yes.

Yes. But what we do have is quite a large regime of leasing to squatters.

Well, you have — I think the number is 30 people — we’re mentioning 30
squatters.

Thirty, yeah. I mean — when they say 30 squatters — those are the — that
would be the man of the family who is the actual lessee of the land — that
would be — I mean, essentially ...

Oh, yes, I'm just saying it’s — I think it’s a very distinctive situation, just
because of the geographical isolation and the sort of, the nature of the
situation makes it quite coherent. Sortof a ...

The reason why I make that comment is, yes, there are 30 squatters but
those are the lessees and there are families attached to those individuals as
well as Pakeha workers.

I don’t recall if there was an estimate of European population in the
Wairarapa, I haven’t seen one I don’t think.

No.
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or 30 families. I thought that when I asked the question yesterday it was
resolved that it was 30 people.

No. There are - and I'll stand to be corrected, but my understanding is
that there are records of 30 squatters as in the head-lessees, for want of a
better word, of the property. What that doesn’t take into account is the
families ...

I understand the point that you are making — I'm just — where is that?

Where is ...7
Where does it say that there are 30 head-lessees?

Well, I think if you look at the records, Ma’am, what they identify is the
squatters and it’s the head of the family for want of a better word.

Yeah, I'm just asking you where I can find that?
Mr Sinclair may be able to help on that, Ma’am.

Yes, I wouldn’t want to mislead the Tribunal on that point. I understand
the concern is there is firstly the number of runs and then there is a figure
of European people on those runs and whether there’s a hidden element of
shepherds and people of that nature and they build up the figure even
more — would it be helpful to make enquiries on those categories and file
some ...

Well, I think we should just all be talking about the same thing, that’s all,
so I mean if we can reach a consensus on — maybe there isn’t a figure on
how many attachments there were to the head-lessees but if there are 30
lessees, then that’s something I’d like to be clear on.

Yes, well, maybe I will clarify that during the course of the morning, if it
helps.

That would be good, thank you.

Part of the clue, Ma’am, is attached to my friend’s submissions on
Wednesday where there are attachments and there’s the report from Kemp
in 1849 which identifies 18 squatters or stations. But, as is indicated,
doesn’t go into a breakdown of how many Europeans are associated with
that.

Yeah. That’s why I wanted us to be clear whether we were really talking
about 30 lessees or whether we’re talking about 18 lessees with assorted
but perhaps not enumerated hangers-on.

I’'m sorry. Iwas justrepeating what I heard yesterday, sorry.

Your Honour, I'm just looking at my openings again and I see — I'm just
looking at my footnotes on page 6 that there were apparently 20 runs in
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1849 and I’ve also cited a letter Bell to Harrington at the end of 1848
where the figure of 30 people residing on the runs — I've now got
suddenly nervous about this but that was my recollection of what the Bell
correspondence.

Well, that’s what I thought you said, but I just wanted us to be clear.
And I think that Mr Walzl’s report contains the same material ...

I suppose that, in terms of ascertaining the size of the squatter community,
its peak is likely to have been in the early 1850s prior to the sales as
apparently it kept growing through that whole period. I don’t know if we
have any figures for the pre-sale year.

No, but it is an important matter, Ma’am, and I'm not trying to mislead
the Tribunal in terms of numbers but it is important to get an idea of the
scale of settlement.

Yes.

But we’ll come back to that. Dr Loveridge, I guess the point I was getting
to is that it seems that lease-holding arrangements prior to 1853 had
flourished in the southern Wairarapa region. From what you’ve read,
you’d agree with that?

Certainly as a leasing regime, if you will, yeah.

And one factor seems to have been the opposition to sales by the chiefs.
The second factor was that this was the closest and best land to the
burgeoning Wellington population but perhaps the most important factor
is that these lands in the southern Wairarapa valley were ideal for leasing
because they were lands containing clear native pasture which didn’t
require substantial capital to enable the squatters to use it. You’d agree
with that?

I would certainly agree that the whole — well, much of the Cook Strait is
in — can be classified that way. It certainly attracted — well, first the
leasing of that nature and then Crown leased great portions of it for
pastoral leases after it was purchased. It was, as you say, quite an ideal
place to look for that kind of agricultural operation. I would say, you said
in the first place — sorry, did I misunderstand you - you were saying that
the leasing had developed because of opposition to the purchase — I'm
sorry 1 didn’t quite follow you at this point.

Ah well, there seemed to be three factors that I could pick up — one was
that there was opposition to sale, secondly, sorry ...

That was the one that I was — what you — you proposing that leasing was
put — Maori leased their lands in the 1844-45 period because they were
opposed to sale?

As a preference to sale?
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I'm sorry — this is sort of — perhaps I'm not aware — were there offers
made of purchase at that time by the Crown, I'm not aware?

I can’t answer that question.

My impression was that the Crown purchasing started a bit later than that,
when Kemp and Bell and these people went in 47/48 after the leasing had
started. I'm sorry — I’m not ...

Certainly, Bell came through a little later in the 40s from what I
understand.

As I understood it, the first offers of purchase were made — proposals to
purchase weren’t made until later ... until after the regime was in place —
the leasing regime.

Yes, but nonetheless the Chiefs in that period prior to 1853 are not having
a bar of sales. Their preference is for leasing.

I realise that once the offers were made. I just was not aware that there
were offers made before they began leasing, which is the implication.

Okay, look I’'m not clear on that. I guess my point was simply that the
geography of that area made it highly suitable to leasing because the
squatters did not need to expend a lot of money on capital development?

It made it ideal for pastoral operations regardless of the nature of the
tenure.

Well ...

Leasing is just a leasing because of the volume of land — it is simply the
preferred title option for it, the pastoral operations of that period, I think —
that’s another word for it — it’s the same thing, yes.

Yes, but in other areas of the country, you seemed to be making the point
earlier that if you look in the northern region of the country there isn’t this
degree of leasehold tenure, is there?

Yes, but again — I mean there are large portions of that area — the settlers
would have been absolutely delighted to lease parts of the Waikato — the
objection there was not the quality of the nature of the land, it was the
other factors that came in. I’m sorry, I’'m probably splitting hairs here —
I'm just saying that leasing the quality of the land for pastoral use and
leasing aren’t necessarily bound inexplicably together — you’re talking of
a tenure system on the one hand and a commercial quality on the other
hand.

I guess what I’m coming to is the decision that a settler has to make — if
they don’t have to - if they’re going to have to spend a lot of money on
clearing land of forest ...

Oh sure ...
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... in order to put it into pasture, then a leasehold proposition is going to
be far less attractive to them ...

Oh certainly ...
... than freehold.

. 'm not arguing — I appreciate the point you’re making — I’'m just
saying that you probably need to make that distinction — where you have
bush land — covered in bush and that sort of thing, you must — if you’re
going to use it for pastoral purposes there’s a pretty large investment
involved to do that certainly. But again in this period, from 1848/49 the
whole of the South Island is being opened up and a great — large portions
of that are suitable for pastoral purposes. There you can get a Crown
pastoral lease. Because it’s suitable, you need to probably make that
distinction, as I said between the tenurial situation and the quality — they
go together obviously in many cases.

When you say, suitable in relation to those South Island Crown leases,
you're talking about areas that don’t require clearing of forests ...

Same thing — fairly open terrain.
Yes.

Yes.

Okay, no, that’s fine. Why is it that the Crown — why is it do you think
that the Crown pre-emption had to apply to leasing as well as sales?

I’ve tried to tease this out at some length in the report. In essence, as 1
say, as soon as the ink is dry upon the Treaty, the Crown’s position is that
the Article 2 — the pre-emption waiver portion of Article 2 applies to all
forms of alienation and not simply to purchase, because it’s quite obvious
from Hobson’s own comments, a lot of settlers decide, as I say, as soon as
the ink is dry that it doesn’t apply to leasing and they go off and he
specifically puts the clause in — the Native Land Claims Ordinance of
1841 — he specifically puts that — refers to leasing in there to remove all
doubt and quite clearly people in England agree with him, that Article 2
applies to all forms of alienation — leasing and sale. Now this is contested
vigorously by any number of people — again, as I have tried to show.
Some Maori certainly are saying by 1843, if not before, the earliest
quotable sort of documented complaint I’ve seen is 1843 I believe. They
are saying that, no, Article 2 was not a complete pre-emptive right — it’s
just the first refusal for the Crown, that the Crown has the right of refusal
if Maori want to sell land, and after that anyone can buy it, or lease it or
whatever. The free colonisation settlers as I have called them, the people
in favour of a free trade colony, if you will, are saying the same thing.
They are saying Maori are saying this — we agree with them — you cannot
interpret Article 2 as a complete — as covering all forms of alienation.
And as I say there, the Crown very early on adopts that interpretation of
Article 2 and never leaves it. It is consistent — from there on, that is the
Crown’s interpretation of Article 2.
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And as I understand it, that is driven to a large degree by a philosophical
opposition to creating a class of landed gentry in terms of Maori?

No, I wouldn’t say that. I think it’s quite clear from Norman — Normanby
specifically requests — requires Hobson to get Maori — to persuade Maori,
at least, to accept that the Crown has a pre-emptive right. He does so —
it’s in the Treaty — in very specific terms. From memory, the English text
doesn’t mention leasing — it mentions sale — I think I'm right in saying
that. And it’s there, as I say, unless you have a pre-emptive right over
alienation, you can’t run a land fund system, basically. This is — I mean —
in Australia the Crown did not recognise Aboriginal customary tenure as
being something equivalent in any way to an English right of property — a
legally recognisable title. And there its pre-emptive right gives it full
control over all unused lands — all lands sorry in this case, and again it is
there — it is not as expressly stated but exactly the same rules are being
applied in New Zealand as are being applied in Australia in that same
period and that is that the Crown has the final say over whether titles will
be legally recognisable and in that case they are not buying land from
Aboriginal people so there is not a need to have a declaration about a pre-
emptive right but the same thing is operated — exactly the same principle.

I guess my point is though that there is ...
(Inaudible)

... yes, yes, my question is that post 1840, there is a prejudice within the
Crown against leasing of Maori land. Do you accept that?

No, I don’t think there’s a prejudice against leasing as such. There’s a
prejudice against taking away from the Crown’s pre-emptive right — lack
of — for taking away the ability to control the process of colonisation.

But ...

I mean — I think — I mean later on after the Native Land Acts were brought
out in the sixties, one of which of course enables Maori to have the title to
customary lands ascertained and then to use - to lease and sell that land.
At that point, there’s certainly a great — a very common antipathy to
Maori leasing large quantities of land and in that case the argument is that
they are not doing enough to develop it and develop the colony and
everything — it’s sort of a variation on the same kind of argument.

But in this region we see the Crown attempting to stamp out leasing but
there - I haven’t seen any evidence that the Crown was putting to Maori
“here’s our proposal as to how you can continue your leasing
arrangements”.

No, they’re not — exactly as I'm saying that I wouldn’t even say they’re
stamping out leasing — they’re stamping out the ability of anyone other
than the Crown to alienate Maori land for those very reasons.
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Ambler Yes, but when it comes to the Crown’s preference in terms of alienation
of land — it is for sale rather than lease?

Loveridge It is - the Crown’s preference is that Maori should sell them its land so
they can then dispose of it in the Crown land system, but — I mean - you
can’t say the Crown had — was opposed to leasing of any kind. Certainly,
because my understanding is that a great many of the run-holders under
the Maori leases received Crown pastoral leases. The Crown sort of
stepped in into the management of that system that was already existing.

Ambler In this region?

Loveridge As Iunderstand it. Is that not right?

Ambler I don’t know where that evidence might be.

Loveridge Oh sorry, I would have thought — sorry, I would have expected that

evidence to be brought forward — what sort of tenurial regime existed in
the Wairarapa after 18537 Fairly crucial point, I would have thought.
There is a thesis on the subject — let me see if I've got it in my
bibliography. Umm ...

Ambler Just while you’re looking for that, if I can follow on from that —if ...

Loveridge I'm sorry — I haven’t referred to it here — there is one on the subject, yes,
on what happened after the Crown purchase of leasing began. Greenlies
is the name that springs to mind? Do you know it? Sorry, I'll find that
record for you.

Ambler If in fact you are correct that those arrangements of squatters transferred
into Crown pastoral leases, then leasing per se wasn’t contrary to
continued settlement, was it?

Loveridge Well, as I said that the Crown — as I understand it and I'm open to
correction on this — that the Crown proceeded once it had purchased most
of the — that it leased a great deal of the land that it purchased from Maori.
No — you know - I may be wrong, I don’t think so, but what you have to a
certain extent — and certainly in the immediate — as I understand it — in the
immediate post-purchase period is the Crown stepping in to the role of
landlord. Now there’s other kinds of development further along — other
kinds of settlement development but as I understand it, that’s what
happened.

Ambler Thank you, Dr Loveridge.

Paul Harman cross-examines Don Loveridge

Harman Tena koe, Dr Loveridge. I'm going to start my 20 odd minutes with just
whipping through your summary. So, if you can have that in front of
you, please.

Loveridge Yes.

523500_1
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The, page three was, where you launch into the first full paragraph there
above the heading “The Report”. In particular, this report seeks to explain
why the Crown persisted with the system and in the prior sentence, “it is
indeed very difficult to make sense of Crown policies in relation to Maori
lands without factoring in the ramifications of the land fund system” and
then at the end of the paragraph, “I’ve made extensive use of
contemporary newspapers in order to ascertain settler opinion, in
particular the opinion of Auckland settlers on settlement policy and Maori
land rights during the first decade of the colony’s existence”.

Yes.

So my first few questions are, did you make any analysis of say the
imperial newspapers, the London Times of the day?

It is very difficult to gain access to British newspapers in New Zealand. I
used the New Zealand Gazette which is the official gazette of the New
Zealand Company — official newspaper of the New Zealand Company
published in London, because they reprint a lot of material relating to
colonial affairs. I used the — let me just see — if you look at my
bibliography, I did in fact — not this one — yes, if you look at page 381.

3817

I’m sorry, 382 is where I start. No, sorry, page 383 — I've listed all the
newspapers I consulted. What I tried to do here was I tried to locate and
read every issue of newspaper published in Auckland during the 1840s.

Sorry, I don’t mean to abbreviate you, Dr Loveridge, but my question
was, things like the London Times. It’s clear to me from the bibliography
that you didn’t look at those.

I didn’t look at them because they’re not available on microfilm in New
Zealand.

But I understand that, so I don’t know, Sir, what you've seen in say
Australian National University, or whether you, like Dr Parsonson, went
over to the Imperial War Museum, I don’t know where you’ve been?

I’'m sorry, no one was prepared to fund me to go to London for a couple of
months, unfortunately.

Right. Okay. And I’m not even sure what’s online.
Very little.

Yeah. I'm interested in things like what these potential settlers in England
were reading, like the Birmingham newspapers. The places where these
people came from. Did it have this sort of information that’s in your
report, in these early days in it? And the result is it’s unlikely that
someone at a gin shop in Birmingham would be reading the Colonial
Gazette, you’d agree with that?
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No, I wouldn’t agree with that. There’s the New Zealand Journal and the
Colonial Gazette and a number of other newspapers. There were a
number of London newspapers that were seen to be specialists in
colonisation matters, if you will. I think it would be — if someone was
interested in going to New Zealand and if they were literate and took that
approach to things, that they would have had access to a fair bit of
information in newspapers.

Right. Okay ...

There’s also a huge immigration literature, if you will, at the time. New
Zealand Company just churned out guides to settlers and all this sort of
thing and many other colonisation companies did as well. There’s a
certain level of information being circulated by the Colonial Land and
Immigration Commissioners who are mentioned at a number of points in
here. One of their jobs was to publicise this sort of thing.

I accept all that, Dr Loveridge. I accept that some of Wakefield’s
meetings in England were record attendances and all this sort of stuff.
Just moving on then. Just the obverse to that question is, do you know
whether any of those newspapers from England were available for Maori
to have access to — in those times?

I certainly — I can’t be too specific about this. There’s, again, a fair flow
of, you know, English material into New Zealand. I mean the — one of the
real distinctive features of colonial newspapers, if you will, is reprinting
of English articles from various newspapers, you know. You could hardly
pick up a copy without seeing a report on debates in the House of
Parliament or an article on this or an article on that — very extensive
copying from the Australian newspapers and from British newspapers.

So, further to that, let’s get down to Australia, and the Sydney Morning
Herald, papers like that — and we know from the Morton’s Whale Trader,
all the histories, that there were a lot of Maori resident in Sydney prior to
18407

Yes.

I know of some evidence of chiefs in the Waikato having the newspapers
read to them. Do you know of any evidence that that’s the case in this
region?

I'm sorry, I simply can’t comment on that. I’ve — again, I've read the
same secondary sources you’ve read and there certainly are reports
occasionally of that sort of thing but I cannot say who was reading what at
this point, I’'m sorry.

Thank you. Right, just at page three there — you had a heading “Part Two
— Hobson’s Choices” — I thought it was an interesting choice. Weren’t
Maori really faced with a Hobson’s choice? They had no choice, in other
words? I’'m looking at it, trying it from the claimants’ point of view —
what Hobson was presenting to them in 1840 to 1842 from Normanby’s
instructions and via the Treaty of Waitangi was they weren’t given —
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specify Wairarapa, did they have any choice in the matter? In other
words, it was take it or leave it. In other words, there was no “leave it”.

In terms of what?
In terms of Article Two — Pre-emption?

In terms of alienation of land, the only choice given to them formally by
the Crown was to sell.

Thank you.

And as I said, as we know, this was not always accepted by Maori and
they did lease a great deal of land in various parts of the country, yes.

I think I've got all that. I think somewhere in your discussions with my
learned friend, Mr Powell, you discuss the period of time that Normanby’s
instructions were current and I think you said something like, well,
essentially, they had from August — well Hobson had Normanby’s
instructions from 1840 to 1841, and I just thought that might have been a
subliminal slip ...

No, no, no — what I said was that Russell — until Russell’s instructions
from December of 1840 and January of 1841, he wrote, when the New
Zealand Charter, when New Zealand was made a separate colony in
December of 1840, in November — Lord Stanley — sorry, Lord Russell
wrote a new set of instructions for Hobson because prior to that Hobson
was subordinate to Gipps in New South Wales, okay. So, when New
Zealand was made a separate colony, he was issued a new set of
instructions in December which included instructions relevant to Maori.
As I've discussed at some length, in January a month later, Russell wrote
another set of instructions relating to Maori — a supplementary set, if you
will ...

So, Dr Loveridge, I don’t mean to interrupt ...
I’m sorry, my point ...
... can you just tell me how long Normanby’s instructions were in force?

My point is that, until Russell’s additional instructions arrived, which was
towards the end of 1841, the only instructions, formally written
instructions, Hobson had were Normanby’s instructions.

Thank you.

And the supplementary immediate instructions from Governor Gipps.
Yes.

Thank you. Okay, turning now to your main report, page 13. At the top
of page 13 you have a sentence: “Europeans had been purchasing land in
New Zealand for some time but the pace and scale of acquisition were
clearly escalating in the late 1830s.” Now, can you give us some idea of
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what — expand on what you mean by the pace and scale of acquisition and
if you do have some knowledge about persons like the Hutt Valley settlers
prior to 1840 or in the early 1840 — does this comment apply to them?

This is a general comment applying to the whole of the country. I mean
it’s — I have never — I’'m going on the basis of using this in the context of
discussing what the missionaries are saying about the scale and pace of
purchase or alleged purchase, if you like, in New Zealand prior to the
Treaty. There — I wouldn’t have thought there was any argument that, in
fact, in 1838 and 1839 and 1840 that the quantities of land being claimed
by European purchasers is rising very steadily — everyone says this in the
discussions.

My purpose is that — like have you looked at the Tribunal’s report in the
Wellington Tenths in Wellington?

No, I haven’t no.

Okay, my ...
I wouldn’t have expanded upon that point. I'm simply making a
commonly accepted point.

No. And the point of my questioning was is that this pace and scale
occurred at different places in Aotearoa/New Zealand and it’s very
important for this inquiry to take into account the ebb and flow and the
increasing of this pace and scale, when and where it occurred, so for
instance, with all those boat loads arriving in Petone, they had to be fed —
a lot of them weren’t vegetarians, they wanted sheep meat. They’d made

(Inaudible).
You would accept, wouldn’t you ...

I would accept that the scale and pace varies in different parts of the
country, certainly.

Thank you.
Without claiming any real knowledge of those variations.

Okay, thank you. You discussed that there were two extremes of thought
that gave rise to Normanby’s instructions. One being the systematic
colonisation theory, and the other being humanitarian. And you made a
comment in the morning about it evolving in a — well, not, I may have this
wrong but in a crude or rough fashion, but I ask you, you’d accept,
wouldn’t you, that what’s known by historians as the Clapham sect of
Lord Wilberforce from 1810 through to the Reform Act of 1834, in
England, confiscated [?] to McAuley & Co had a major influence, so it
wasn’t so crude as possibly you’ve implied this morning? The
humanitarian school of thought was not just something that was thought
up in a week — it was 30 years of evolvement?
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I’'m sorry, I said nothing of the case. As I point out, in this and in my
discussion of the origins of the land legislation, that the humanitarian
movement basically springs straight out of the anti-slavery movement,
which has great depth in England back to the end of the 18™ century. I'm
not implying that they sprang up anywhere, I've just pointed out that my
point was specifically that not only do we have these two movements side
by side but we actually have select committees, both looking at this issue
and drawing conclusions in 1836, that one looks at methods of
colonisation and promotes systematic colonisation on a semi-
Wakefieldian model if you like. One looks at humanitarian issues about
the status of Aboriginal peoples in British colonies and concludes that we
must do these kinds of things and you find those two models, if you like,
or paradigms, being brought together in Normanby’s instructions as to
what is going to be done in New Zealand and you have — as I say, you
have a very — quite a clear idea of what they think the best kind of
colonisation system is going to be — the land fund system. It has some
rough edges, even at the time it was put together. I mean the kind of
select systematic colonisation that the Crown decides to pursue varies
from the Wakefieldian ideal, if you like, and the Crown’s criticised by
Wakefield and his people for not doing it in the purest sort of way. For
example, the Wakefield people didn’t want anything to be spent on
anything from the land fund except immigration, more or less, and you
know that sort of thing. And on the other hand, you have quite a well-
developed sense of how you should treat Aboriginal peoples coming out
of this and, again, one of the main things that’s recommended by the — by
them is acknowledgement of land, of customary rights as having a
legitimacy that the Crown must accept. And they also attend, if you, I
think you can say that they were thinking a systematic colonisation is the
best way to protect these rights in the context of a colony like New
Zealand. So, yes, I mean these are — you could write a very interesting
book just about how you get to Normanby’s instructions in 1839 — that’s
what I was getting at with the other one, and I accept that there are — there
seem to be two well-developed fields of thought that don’t entirely mesh
as well as they might come together.

Right. I'd like now to steer the conversation and questioning towards,
what I call the issue of reserves and their inalienability, but I think the first
mention of reserves is page 47 of your — pages 47, 48 of your main report,
paragraph, specifically (1)4.5.

Page 48?

Page 48, yes. And there you discuss, “although the instructions did not
explicitly say so, reserves ‘for public service’ obviously could not be
made out of the aforementioned lands actually occupied and enjoyed by
Maori. Such an action would have affected the rights of Maori occupying
or enjoying them”. Then you go into two categories of land — Crown
lands designated as public reserves, lands actually occupied and enjoyed
by Maori. Now, as I saw it, you were present when I was questioning
Mr Hayes the other day but do I take it from this that the first Crown
concept of reserves was reserves, I think you said earlier, the Crown idea
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of reserves — sorry, for Maori reserves was they weren’t part of the sale.
You said that earlier today.

That’s not quite what I said. As I understand it - having looked at this
fairly closely, it appears to me that it is fairly straightforward. That the
Crown policy with respect to the relationship, if you will, between
purchase of land by the Crown and Maori lands, that the concept is that
before you begin any purchasing you will identify the areas which are
occupied and enjoyed, if you will, and which Maori want to make —
continue occupying and enjoying. You will identify those very clearly
and Crown purchase operations thereafter will not involve those areas
identified. I think it is probably better to think of them as lands — non-
alienable lands than reserves because people use the term ‘reserves’ very
indiscriminately when they’re talking about policy development. You
have tenths reserves — you have reserves which are lands which are not
part of a sale — you have reserves which are lands in a sale. There’s a real
— there’s about five different categories of land buried in there and in this
case — as I say, from 1840 through to the Grey purchases start in 46/47, it
seems to me the Crown has a very tight policy that (a) first to identify
lands not to be alienated, then you proceed to deal with the rest of them.
There’s only one exception in there and it’s not entirely an exception — is
the Otago purchase of 1844 — and in that case, this was a company
purchase under a Crown waiver of pre-emption, okay, and, I mean, there
was a great argument in the Ngai Tahu claim about whether — whether the
Crown meant to or should have used applied the tenths system — the New
Zealand Company system to the Otago purchase, and I'll say just so you
all know - that I was on the Crown side of that argument, and
Dr Parsonson was on the other side, but I think the Tribunal did conclude
that the intention that Maori were offered the option of a tenths system
and rejected it. They wanted something different — what they got was
something very similar to the kind of reserves which we see later in the
Grey purchases.

Right.

... which is lands being reserved for other purchase — but that’s the only
exception 'm aware of. There are no reserves in Crown purchases up to
1847.

Right. So perhaps if we could go to the Crown purchases and the issues
of the policy and practice of it — pages 52 to 56 ...

(Inaudible).

Yeah, I can hear myself really — I'm sorry if it’s not being heard clearly.
(Inaudible).

Is that better?

(Inaudible).

Sorry. Pages 52 and 56 of your main report.
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Yes.

Dealing with the Crown policy and practice, so we now have Governor
Grey establishing a regime — a practice - Crown policy and practice of ...

I'm sorry — that’s not what’s covered in page 52 to 56. This is my
discussion of Lord Russell’s additional instructions of 1841.

Oh okay. Sorry. I’ve just noted it on my head policy or practice — that’s
my side note on it, and I’ve confused you. I’m sorry.

These are, in essence, the first set of instructions that relate to Crown
purchase.

(Inaudible).

What I want to ask is that it’s clear in these set of instructions that what
the Crown is seeking in terms of policy and practice for land purchase is
that the right-holders be known, there be some form of public meeting,
that’s the gist of it, there be a public meeting between the Crown official
and the right-holders ...

I’m sorry — can you take me to where I specifically discuss that element of
the instructions? I don’t know that that was — I’m sorry right off the top
of my head, I don’t think that was discussed in these particular
instructions. Hold on — are you looking at page 567

Let me just catch up with you. Ithink 57/56. I’ve got 57 marked ...
(Inaudible).

Yes, Ma’am.

(Inaudible).

Okay. Top of page 57 ...

Yes.

You have the Colonial Minister also ordered that Maori land should be
defined with all practicable necessary precision on general maps and
surveys of the colony — that’s one mark.

Yep. And he goes on here to articulate this very policy that first you
identify lands Maori wish to retain for their own use and occupation — to
permanently retain for their own use and occupation, then you go and
purchase.

And on the prior paragraph page 56, you have the territorial rights of the
natives as owners of the soil must be recognised and respected. I took that
to imply that there had to be some ascertainment of the right-holders.

I think I did — that’s implicit, yes.
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Well, that’s how I took it — that’s my question. These first instructions are
there’s got to be an ascertainment of the right-holders, as 1 said when I
started, then there has to be a mapping — some form of ascertainment of
definition on the land — walk it, draw it, whatever. Now, if those are the
general Crown instructions from through to 1846, let me quickly flick
through to post-1846 — trying to find the page so that we can pin this
down — but I think you understand that you’ve said that Grey established a
— tried out a policy and practice purchase thing. I think he’s the one that
introduced that there needed to be ...

Mr Harman (inaudible) question. This a very long preamble to I'm not
sure what.

Right, well, okay — well, 1840 to 1846, you’ve got those instructions.
Grey’s instructions I’m putting to you. You can agree or disagree. They
included that there needed to be the public meeting element. Do you
agree with that?

Well, I can’t recall — I'm sorry — can we clarify this — are you referring to
Governor Grey or Earl Grey?

Yes, Governor Grey.

I haven’t dealt with any instructions issued by Governor Grey to anyone —
I'm sorry. I would need something specific to answer that question I
think.

Right. Okay. Fair enough. Okay, so you go to pages 156 and 157 of
your main report.

Are we still leading up to the same question, Mr Harman, or have we gone
on to something else?

No, it’s in the general theme of the same question.

Well, in cross-examination, we can’t deal with general themes, we need to
deal with questions and we still haven’t got one. What is the question?

Well, the question’s leading to the end of “if, by 18...”

No, I don’t want a submission, I want a question. Could you ask the
witness a question please?

Right. You say you read the general reports in the Wairarapa here and
you say you’re well aware of the 1853 purchases that took place by
Governor Grey?

I’ve read the submissions and I have a general knowledge of them. I
certainly wouldn’t hazard any answers on matters of detail.

Right. And would you say that if a purchase and policy and practice that
occurred in a hotel in Wellington — would that fulfil the Crown purchase
and policy and practice as established under that 1853?
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I’'m sorry - I don’t think I can answer that. I have no knowledge of the
specific events of whatever purchase you’re discussing.

Right. Thank you. There was some discussion in a prior enquiry where
you were questioned by my friend, Mr Powell, about the road-building
activity through the Rimutaka. Do you remember that? I can read it to
you. Discussing, really, the amount of engagement in economic activity,
even during prior to any sort of purchasing and the Rimutaka road
building was mentioned?

I’m sorry, what examination?

It was the Kaipara enquiry, I believe.

Which report was being examined?

We have the transcripts of this record of enquiry from the Kaipara.
Which report? Idid several reports.

I'm sorry ...

I think it’s likely to be the — your ...

The Maori Lands and British Colonisation?

Yeah, that one. I’ve got a copy of the transcript here.

Sorry, I can’t — I don’t — I remember being examined on it by Mr Powell
on the report but I can’t recall discussing any type of road offhand.

You actually say here — this is on the bottom of page 293 of the transcript:
“I'm not aware of anything that has dealt with it, the relevant rates of
return work re leasing before and after Crown title — something we will be
dealing with in the Wairarapa claim” and what I want to — I see in one of
your reports here — this one here — the main one we are questioning you
on — you talk about Maori labourers receiving something like four
shillings to six shillings a day for their activity — for their engagement —
do you recall that?

No, I'm sorry I don’t. I don’t recall — I mean I don’t — again, I know of
the Rimutaka Road and the general circumstances but I can’t recall —
unless Mr Powell put something to me specifically to comment on, I don’t
remember.

Yeah. Okay. Well, I just wanted to — what I’'m leading to is did you do
any comparison as to what other indigenous peoples were receiving in
terms of daily rate for pay, like how do we know four shillings was a good
day’s pay?

I’m sorry — I know absolutely nothing about daily rates of pay outside of
New Zealand and little enough about it in New Zealand, I’'m afraid.
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Right. Thank you. That one about the four shillings and sixpence was
page 391 of your report — it’s that Brown’s report on the minimum price
of lands in New Zealand.

Sorry, 3917

Yup.

That’s in the appendices.
Yup.

Yes, this is Brown’s report on — well, it’s his — it’s his report for the
Legislative Council about the land fund thing, basically from July 1884,
yes. I’m sorry, and you’re referring me to ...7

I'm referring you to the paragraph that says that “the Aboriginal
inhabitants of New Zealand are cultivators of the soil; experience has
shown them to be both willing and able to perform most of the ordinary
operations of labour, that in various parts of the colony they are working
for hire for the European settlers at a moderate rate of wage of four
shillings to six shillings a day and that looking to the nature of the most
valuable resources of the country, capital rather than labour will be
required to be imported into the colony in order to ensure their useful and
successful development”. So, do you have any concept or idea of what
was being paid for the labour or whether indeed Maori were labouring on
these runs from 1840s in this area?

I don’t know anything about that. I would point out to you that what’s
being discussed here by Martin. One element of the free colonisation
movement is a fairly strong...

(Inaudible).
Oh sorry, yes ...

... Mr Loveridge. Mr Harman, these matters are not the matters that Mr —
that Dr Loveridge deals with in his report. This is something in an
appendix. He’s already told you he knows nothing about rates of pay of
the time. It’s not at all clear where you are going with this. Incidentally,
you have had more than 20 minutes.

Yip. Okay, Ma’am. I'll respect the interruption. I take you over the page
to page 394 — just this and then one final general question.

Yes, this is Governor Fitzroy’s memorandum?

Yes. It’s an interesting quote there — you have of “The last four years of
intercourse” — so this is someone discussing 1844 back to 1840 — and you
say, “have so completely informed the natives of the value of land that
there is now not any doubt in their ability to manage their own
transactions of this nature, as far as relates to their own present interests”.
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Do you know whether that comment encompasses in any way Wairarapa
Maori knowledge?

This is this is part of the memorandum that Governor Fitzroy wrote to
justify the penny an acre proclamation reducing the Crown fee on pre-
emption waivers from ten shillings to one pence. And one of the ...

I'm sorry, I'm sorry, I’'m sorry — I got your heading here as a Mr Brown
from the Legislative Council — Mr Brown’s report.

No, I’'m sorry — we’re on page 394 and that is Fitzroy’s memorandum of
14 October 1844.

My apologies. You’re right.

Which begins on page 393 and this is Governor — part of his justification
for reducing the rate. What he’s saying and many others were saying at
the time was that Maori do not need to be protected by the Crown, that
they should ...

(Inaudible) Mr Harman, does this apply to Wairarapa Maori as well?

Did Governor Fitzroy have encompassed in his knowledge, any
knowledge of the state of affairs here?

I think Governor Fitzroy is commenting on the situation in New Zealand,
I think — he doesn’t exclude any part of the country in this comment.

Okay. My final general question is, you were present when I was asking
Ms Head the question, I believe, citizenship to what — when she — were
you here when I asked her that question?

Yes, I was, yes.

Now, in your opinion, and I'm interested in your opinion on this — is,
when Maori were signing up to the Treaty with all of this pre-emption,
were they signing up to citizenship of the British Empire under Queen
Victoria or were they signing up to some — I don’t know what? What
were they signing up to?

Well, there’s nothing else to sign up to. They were offered, in Article 3,
the equal rights with all British subjects, around the world basically, and
certainly all rights of British subjects within New Zealand under the new
regime being brought in with the Treaty. So, there is no — the only
citizens in the world are citizens of republics at that time — that’s America,
France. Citizenship is quite a different — seen as quite a different concept
and subject to it — if that’s the right word, at this time. You are being
offered a membership in the biggest empire in the world basically at this
time.

Thank you very much, Dr Loveridge, thank you Ma’am.
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Gina Rangi cross-examines Don Loveridge

Rangi I will be brief, Ma’am. Kia ora Dr Loveridge. I'm interested in some of
the economic drivers behind pre-emption and particularly your Maori
Lands and British Colonisation Report.

Loveridge Yes.

Rangi In that report ...
Loveridge Sorry, can I - I'll get a copy of it ...
Rangi Sure.

Loveridge Okay. Yes.

Rangi In that report, you set out the reasons why you consider that Maori could
not have realised the same prices selling their land privately as the Crown
could have.

Loveridge Sorry, where is that?

Rangi Page 51 of your report. I think what you’re saying is that the prices really

depended on the infrastructure and the services that the Crown offered.
Are you suggesting that the Crown would not provide those services if
Maori were selling their land privately?

Loveridge Well, again, this is written in the context of the arguments being made for
a land fund system has been set out. The argument is, made by the
supporters of systematic colonisation, that unless you have the means to
generate the funds, and the revenue, to, as I say, to build infrastructure and
maintain the government services, bring in immigrants and all that sort of
thing, that simply those things won’t be provided. Now, the argument of
the people on the other side — the free colonisation people if you will — I
haven’t used the terms in this report — but the other argument put is that
these things will grow naturally in a free market so a situation where the
Crown will — and this is sort of the dilemma Fitzroy finds himself in. If
you don’t have a land fund system generating revenue and if you don’t
have indirect taxes, how do you raise revenue? Their answer was direct
taxes of various kinds — poll taxes and all that sort of thing. I mean, so
certainly the opponents of the land fund system are saying that, yes you
can generate a revenue and they’re saying that private interest, private
enterprise, will, in the end, attain the same or better results than a planned
economy like what you get under systematic colonisation or semi-
planned, if you will. Yeah.

Rangi How does that reconcile then with your page 38 of the same report where,
I think you’re essentially saying that expenditure for public works and
immigration during the Crown colony period was actually paid out of
ordinary revenue which is not the land fund ...?

523500_1
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There is no land revenue and there is constant — a barrage of complaint
from settlers that they’re not getting the services and all the things they’re
supposed to get.

Okay, so, and then later on in the provincial period, it’s the same issue
that actually the land fund is not supplying the infrastructure that’s been
created in the ...

Oh well, no, I think — I mean people are always complaining that they’re
not getting enough of the things they want but I think, certainly in the ’50s
and *60s during which is a relatively — the *50s certainly were a relatively
prosperous period that — you know — it does generate quite a bit of
revenue, and then as one of the points I was making in this report was that
as soon as you have revenue, the debate over what portion Maori should
get — what portion should be expended on Maori arises again. I mean,
Governor Grey raises this point about the fifteen percents. He’s arguing
against the provincial figures of the time. We get a new form of
government and immediately the same argument comes in.

So, would it be fair to say then that the land fund system was a part of that
infrastructure and development but that, in fact, there was also a great
contribution coming from other sources as well?

Oh well, there are two sources of income basically. There is land fund
revenue and there is ordinary revenue which means basically in the
practice of the time, its customs, fees, licences, all those sorts of things. I
mean, customs in a prosperous economy generates a pretty fair revenue as
well. But as I said, this whole system that the colonies work on — all of
the Australian colonies, if you will, including New Zealand during this
period, is that the bulk of your development funding will come out of the
land fund. That the resale of land at artificially high prices again,
charging a pound an acre at minimum price.

I understand that’s the theory, but that’s not actually what’s ...
I would have thought the whole ...
... reflected in the numbers in this particular report though, is it?

I would have thought — well, this one — this report raised questions in my
mind which I tried to address partly in the next — in the report I've
presented to this inquiry. You know, the new report. I think that the
lesson of the whole thing surely is that theories don’t always translate into
practice the way you think or hope they will and that I think we have a
very clear case in New Zealand of ideology driving colonisation. That we
have certain preconceived ideas about how things should work and when
they were put in place, they often didn’t work the way people thought
they were going to — not an uncommon experience of course, but I think
it’s a fairly clear — clear sort of example of what was going on in New
Zealand in the *40s and early *50s. I’'m sorry, I’'m not very specific in that
answer but I think you see where I'm coming from, yes.

No, that’s fine. I have no other questions, Ma’am. Thank you.
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... country, Maori are expressing great dissatisfaction about the resale, the
price.

Yes. The disparity, yes.

And, you know, where, that Wairarapa aren’t selling, Maori, sorry, aren’t
selling land at this point. Have you any opinion about how much
knowledge they would have of what’s going on in the north?

Sorry, the people in the Wairarapa?

Yes.

It would only be an impression. I think that we underestimate the
circulation of information among Maori during this period. It’s very hard
to say how much we underestimate it or overestimate it. I think, certainly
if they were watching the Wellington newspapers, they would have got a
sense of the settler opinion about what was going on in the north and vice
versa for that matter. Wairarapa is mentioned, if you like. As I say, it
becomes sort of the standard reference to leasing, how leasing can work,
if you will. Or, you know, that an actual operating leasing system in the
late "40s. That’s what people often refer to when they are discussing
leasing, the possibility of leasing. I don’t think I can actually go too much
beyond that. I’'m sorry, that, I have an impression that the flow of
information is fairly good. One thing that would be enormously useful to
all of us and certainly all of us who don’t speak Maori and read Maori, is
if someone would sit down and translate or even make up a digest of the
Maori Gazette. This is the Crown’s Maori language newspaper that
circulated in New Zealand from 1841, I believe, through to 1846 when the
protectorate’s disbanded. I've seen references to it. There’s some
enormously interesting material in there. It’s not just a gazette. There’s
lots of, it’s like the later Kahiti and this sort of thing, that there are articles
of interest on interesting things and, but it’s entirely in Maori. And I think
that, and that was circulated. That was widely circulated and I think it’s,
well it’s certainly, there’s a claim, I think in one of the Australian
newspapers, the first issue that they saw, they said “my goodness, this is
the first newspaper published by the Crown in an indigenous language”,
in 1841. It was quite a novelty. But, it would be enormously interesting
to see what sort of articles and what sort of information is being passed
through this source, certainly. I mean, we can guess and think about what
other newspapers people are reading and all this sort of thing and I can’t
help with that. But, that’s one source that would be enormously
interesting.

Thank you. Just moving on to page 23 and you talk about the 15%.
Yes.

Do you have any idea of why that was reduced to 5% in the case of
Wairarapa?
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No, no, that’s a different thing. And this 15%, in the Russell instructions
in 1841, he specified, as I said in the Normanby instructions he doesn’t

say how all these benefits for Maori are going to be paid for. He doesn’t

explain it. There’s an implication it would be out of the land fund. But,
with Russell’s instructions, he’s, and I did quote them I believe in, I'm
sorry I can’t put my finger on the reference, when I'm discussing those
instructions. He said “from here after, whenever the Crown sells land
which it has acquired from Maori, 15% of the purchase”, now, it’s a bit
vague, as I say, and it sort of changes a bit, whether that 15% is out of the
gross or the net after costs are removed, but that 15%, whatever it might
be, will be put into a fund, into Crown accounts, to the credit of the
Protector of Aborigines to be expended for Maori purposes — schools,
hospitals, education, all those sorts of things. Now, this, these are
changed slightly by Stanley in, I think it’s 1842, when he issues a set of
instructions relating to the land fund with the Australian Land Sales Act.
Again, I've discussed this. They’ve changed slightly, but they do,
essentially, remain on the books until the new Charter is brought in by
Earl Grey in ’46, the new Charter for the colony, which doesn’t make
such a provision. But neither does it say there’s not a provision, so, you
know, and those instructions were not fully implemented anyway, so I
think there’s a bit of a grey area there. This, Governor Grey, is saying
here that, well, essentially he’s saying, regardless of the technicalities of
it, that in fact this has been put to Maori that a fixed proportion of the
revenue from Crown purchases, the resale of Crown lands, will be
devoted to these things. Now, at the same time as he’s saying this, in this
discussion, Grey has started this system, in the Wairarapa it’s the 5%
clause. Around Auckland it’s the 10% clause. But you have, in some
deeds, in both areas, and it’s variable. As we know, they’re not complete.
There’s a provision for a specific return out of those deeds.

So, that’s in addition to (inaudible).

Well, this is the question. You would think it was. You would think it
was above and beyond. That, you know, that maybe that would be
calculated as costs and 15% out of the rest of it. You should have,
perhaps, asked Bob Hayes when he was here yesterday because when he
did a report for Kaipara Stage III, I think it was, it’s the one on the coast,
that purchase, he ...

Mangawhai?

Sorry? Yes, he did a quite an interesting discussion of the development of
this policy on tenths, on ten percents, which applies, it’s in exactly the
same period. It’s again, something which nobody has sort of sat down
and pulled all the details together and looked at. In fact, that would be a
very, very useful report to be written about the whole, this whole question
of benefit, if you will. Of the use of Crown revenue for Maori purposes.
Well, certainly up until ’65, when the new system comes in. And, again,
no one’s sort of sat down, just walked it through with the implications and
the details of the whole thing. But, so, as I say, this is, perhaps Grey is
thinking, I’'m sorry I can’t, I haven’t read Bob’s evidence for a while.
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Perhaps he is just thinking that if they’re going to get surly about the 15
percents then we’d better put something else in place.

Sorry, I missed the name of the report.

Sorry, what was it? And it was done as part of the Kaipara, whichever
stage we were at, at that point, Stage III it was.

Thank you.

He, himself, would be the first to tell you it’s only a first cut at the issue,
but well worth looking at.

You seem to talk quite a lot about the northern chiefs. And often the
northern chiefs are talking about what’s happening down here.

Occasionally, yes.

When they’re talking about leasing and, you know, the fairness of it all.
Have you formed any impression of how much weight Grey is placing on
what Wairarapa, what the Wairarapa situation, as opposed to the northern
situation? Or is it the northern situation that he’s really worrying more
about?

That’s a difficult one with Grey. I mean, it’s often hard to follow his
thought processes on these things. The, as I’ve explained it here, these
discussions in 1849, about this whole question of leasing and sale, they’re
taking place, at that point, there was a, this is sort of in the lead-up to
representative government, as you’ll know, that there is a single
legislative council for all of New Zealand. It’s, as well as the provincial
ones. Okay. New Ulster has one, New Munster has one, there’s a general
legislative council. Now, this was at a sitting, a session of the general
legislative council, but none of the southern members came, for some
reason, I don’t know. I think they were protesting at the time. I don’t
know. And Grey said “well, given that we only have northern people
here, we’ll treat this as a New Ulster matter”. Okay? So, the context of
that particular discussion is the north. And, as I said, in my view, it would
have been almost impossible, if they had decided to introduce a leasing or
direct purchase regime in the north to have excluded one in the south. So,
as I say, the discussion is about the north in the context of that particular
piece. Grey claims to be taking the whole country into account. He’s
saying “I have to go off and talk to everybody about these issues”. 1
think, my feeling would be that he is, in fact, sort of thinking in terms of
the whole country when he’s doing this. And that he, you know, clearly
he was aware of what was going on in the Wairarapa, and elsewhere, you
know, the various things that are going on elsewhere. I think that you
would have to, my view is, certainly, that this is really the discussion
about the central issue of Crown policy for the whole country. And that
the conclusion he, that his conclusions about that report, that 1849 report
that’s in the appendix, would be his statement of his view about the whole
of the country, including the Wairarapa. Beyond that, I'm sorry, I can’t
really go.
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Thank you. I was quite interested in this, sort of, system of regulation of
leases, licensed leases, that he was seemed to be thinking about in 1847.
So, I mean, do we conclude from that, that potentially there is a way of
solving these problems that people talk about, about, you know, boundary
disputes and ...

Well, it’s a very interesting point. I mean, I was quite, more than a little
surprised when I came across this. I’ve never seen any other reference to
it. There’s a table in the newspapers published, I'm sorry, the table which
is in here, it’s copied in the appendix, is in the Gazette, and it’s mentioned
in passing in, as I’ve discussed, in a couple of other things. It astonishes
me that he could actually run a system like that, in Auckland, without
huge amounts of comment from everybody in sight. Yet, as I say, it ran
for almost a year and there was at least, you can check the numbers, but,
you know, sort of half of the licences issued appear to have been issued
for Maori customary lands. It’s a bit debateable, it’s not entirely clear on
a few points, but very clearly, Grey was running a system of offering
licences for lease and other forms of use, wood cutting and things like
that, for Maori customary lands. And we don’t know when it stopped.
But the implication appears to be that he cut it off when Brown sort of
stood up in the legislative council and waved this return. But, there’s a bit
of an implication in some of the later petitions that it went on for a bit
after that. I’ve certainly seen nothing to say that he turned around and cut
off all these licences. You know. So, you know, he had, in fact, done a
limited experiment in how you make a direct leasing system work. He’s
done it pretty much exactly the way he said he was going to in ’46 when
he suggests that the Crown acts as an agent on behalf of Maori. And
charges licences and things like that. He does that, the Crown, you have
to go to the Crown and ask permission to get a licence to use that land for
cutting wood. So, you know, it looks very similar to his proposals in *46
and ’47. So, I don’t know and I, you know, I haven’t drawn that
conclusion and do we conclude that he tried it and didn’t think it would
work on a bigger scale? Do we conclude that he tried it and it worked and
he thought well, no, we don’t want to do that? Ican’t really answer that at
the moment. It’s something that would be, somebody, I hope, will pick up
and pursue a bit further. It’s a, this is really something entirely
unexpected, I think. It is just something that hasn’t been recorded in the
literature and hasn’t been examined in the context of all the things Grey is
saying about the possibility of a new or supplementary system being
introduced in late 1840s. I mean, everyone talks about Grey resuming
pre-emption and buying lots of land. They don’t talk about this other
thing that is very much in the minds of the people of Auckland and, you
know, they’ve, increasingly over time, took what he said in the
proclamation in 1846, the proclamation about waiver purchases, to be an
absolute iron-clad promise that he would give them a direct purchase
system. Now, I would, if you sort of, I would, sort of, suggest that you
look at what’s going on in my, with my report on the origins of the Court
which starts with the representative government and, you know, this is,
they’re sort of saying well, you know, they’re going to put in place
exactly the same thing themselves. You know, now that the settlers have
a chance to have a go at all this thing. I mean, the Native Territorial
Rights Act of 1858 is just that, it is a very similar, it’s based on the same,
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on the Fenton ideas about how to run a Native Land Court. The system is
provided for in legislation, which is again, that do you ascertain titles and
then Maori can lease and sell as much as they like? There’s some other,
there’s other things in it, but, you know, as soon as the settlers got any
power themselves over the whole thing, they immediately tried to do the
same thing Grey had promised them he would do and didn’t, in the end.
Or they said he promised that he would do. So, very interesting. And, as
I say, that people have not paid appropriate attention to this other side of
Grey’s policy that I think, which has fairly considerable implications for
his policy about Maori, treatment of Maori and everything like that in
general. Sorry, I'll just add one thing, that when the Native Land Act is
being debated in the *60s, in ’62, the first, the *62 Native Land Act, Dillon
Bell says, in the debate, and I think he says it elsewhere as well, that
Governor Grey was, in fact, in favour of a system of ascertaining title,
putting one in place. Now, he just sort of tosses this off and I don’t know
exactly what period in Grey’s, you know, whether he’s talking about the
beginning or the end of Grey’s, you know, whether, if there hadn’t been
representative government and Grey had continued as Governor, we
would have seen him put in place a system later on. It seems unlikely.
But, interesting and, again, something that hasn’t been adequately
explored, yet. Or fully explored.

I have one final question and, again, I ask it knowing that you haven’t
really looked at this. I’'m sure you’re aware that, we’ve heard a lot of
argument that the Native Land Purchase Ordinance was actually a key
factor in the movement in Maori towards accepting Crown purchase and I
just wondered whether you had formed an opinion about that at all?

Well, I’ve, I don’t actually, my view would be that it’s not a particularly
significant factor. But I say that because it clearly, the significance of the
Ordinance is buried in the vigour with which Grey pursues direct, pursues
Crown purchase in the early *50s. You know, right up until, when then
turns into the McLean and Native Land Purchase Department, everything
like that. I think it’s very difficult to, sort of, separate, sort of, the effects
of that Crown purchasing, which we know has a considerable influence on
some areas, like Waikato. Is it a coincidence that the King movement
starts up within a couple of years of Grey starting to put the screws on for
large-scale Crown purchase? I don’t know. You have different, I think
you have different effects in different areas, depending on, sort of, the
history, if you will, of the particular area you’re looking at. The
Ordinance, 1 do think that the significance of the Ordinance in putting
pressure, is exaggerated. I wouldn’t dismiss it altogether and I, as I say, I
leave open the possibility that in some areas it may have had more effect
than elsewhere. I haven’t done the local work which would give me a
better opinion on that.

Alright. Thank you very much.

Ranginui Walker questions Don Loveridge
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Kia ora Dr Loveridge. Now, a commission was set up to examine pre-
Treaty claims and I refer to page 7 of your summary. What the latter
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meant was that the Government simply would not give claimants Crown
grants for more than a small amount of land, say 2,560 acres, was later set
as the upper limit per individual, regardless of the amount which Maori
had actually sold to them on equitable conditions. What happened to the
surplus?

Ah, as you may, I'm sure you know, it’s a rather long and tangled history.
As I pointed out, I mean, when the Crown rushes to give title to settlers
that they offer people the option, in 1843 and ’44, of exchanging their
awards for Crown scrip, if you will, which they can then go off and buy
Crown land elsewhere and they — a lot of that land, as I understand it, was
not surveyed — the land that they offered scrip for and it was certainly put
on the back shelf to be sorted out later on. There’s also surplus land in the
pre-emption waiver claims on — for very similar reasons that the Crown
tried to restrict the amount of land it was prepared to actually offer a grant
for, then kept whatever was left over, if any. So, in the end the Crown
claimed a lot of it. There was a lot of dispute about it. There was the
Myers Commission of course in 1847 — no, wrong century — 1947 which
looked at that issue, yes.

And, on what moral or legal grounds did the Crown claim that land?

The premise was, and again it comes back to the whole business of the
Crown claiming an absolute authority over the issue of title, over legally
recognisable title. The premise was that if Maori had alienated the land —
they themselves agreed and acknowledged this land had been alienated —
that the alienation could only be for the benefit of the Crown. In other
words, if they sold, you know, that they sold 10,000 acres — and I use the
word sale with quotation marks — if they sold 10,000 acres, at the very
most that that 10,000 acres became Crown land by virtue of the alienation
because only the Crown could benefit and then the Crown may, if it
decided, if it was going to be gracious about it, may or may not grant part
of that to the person claiming to have purchased it originally, or it might
give them scrip or anything like that. But the whole premise is that you
can only alienate title of Maori customary land in favour of the Crown and
after that it’s up to the Crown what happens to it. That’s the premise.

One example in the north, Henry Williams claimed 18,000 acres. The
Crown granted him eleven and it’s the remnant that I’m talking about. So,
the Crown deemed it its estate, and I’m asking you on what moral or legal
ground did the Crown assume that land to be ...?

The legal ground is the proclamations that were issued by Governor Gipps
warning, which lead into the land claims legislation — the New South
Wales legislation in 1840 and the various New Zealand ordinances which
follow from that. That’s the legal ground. As I said, the Crown declares
itself to be the sole — to have the sole authority to benefit from an
alienation. The moral ground is just simply the argument I think and I'm
just — certainly that’s the defence that’s put forward on the Crown and the
Crown officials is that if Maori alienate land, then they are not harmed if
the Crown keeps that land. If it really — the Crown argument is that it’s
held in their interest, if you will.
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But those pre-Treaty so-called alienations were under the rangatiratanga
of the chiefs and there has been considerable debate about whether those
early transactions were in the term — in the form of tuku — rather than

alienation.
I’m quite aware of that yes, yes.
And how would the Crown determine that?

Well, again, this is what the Land Claims Commissioners were supposed
to ascertain. Their brief was to ascertain whether an alienation had taken
place and Maori acknowledged the alienation. I would say that the debate
on this issue started on February 7, 1840. The land claimants were
immediately saying “on what moral and legal ground does the Crown
impose this regime upon us?” If the Crown acknowledges Maori chiefs to
have been sovereign prior to 1840, how can it then disclaim the rights of
the people who claim to have purchased — whatever the nature of the
transaction was — how can the Crown step into that transaction? And as I
say, it starts the day after the Treaty and it’s still going, basically. -

Yes. On page 10 of your summary ...

Yes.

Where you talk about the proclamation of the full sovereignty over the
North Island of New Zealand on the basis of the Treaty and the southern
island was simply on the basis of discovery. Terra nullius.

It wasn’t even that straightforward because, in fact, the initial
proclamation — the first one that Hobson actually issued, the first version —
it just says assert the Crown — the Queen asserts — they assert the Queen’s
sovereignty — it doesn’t say why. They then realised they’d left a number
of bits out and they issued a new version which puts discovery in. Which
is, as you say, you know, it’s not an entirely terra nullius argument,
because there is an acceptance that the Treaty terms and recognition of
title are still in play.

Okay, in the South Island, a Mr Wentworth claimed to have purchased the
whole of that South Island ...

Or a good part of it ...

... but that claim was disallowed and the Crown did assume ownership of
the South Island on the disallowance of that claim.

No, that’s right. What — there was — at one point, I think I’ve mentioned
the figure that at some point — at one point people thought that if you
added up all the claims, it sort of covered more than the acreage of the
country, but in fact all of the surplus lands flow only out of cases that
were put to the Commission and were heard and a finding was made
which leads to grants of different kinds so anyone who either didn’t put
their claim in, or had their claim rejected — Wentworth didn’t put his
claim in, I don’t think, from memory — simply doesn’t generate surplus
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land. You need the engine of the Commission and the process that’s set
out in the land claims ordinance to generate surplus land at the end of that

process.

Given the debate that was raging about surplus lands belonging to the
Crown or not belonging to the Crown, here was a prime opportunity.
Why didn’t it take that opportunity?

Well, the New Zealand Company would have, certainly. They certainly
would — if the Crown had listened to the wastelands theorists in the New
Zealand Company and these sorts of people, the Crown — their view was
that Maori had no, no title whatsoever — no shadow of a title to any land
that they were not actually occupying and using at the time, so I mean if
they had it their way — that would, in fact, have been what would have
happened.

So essentially the Crown ends up recognising Ngai Tahu title?

Well, it does, yes. I mean that the Crown’s position is that Ngai Tahu
have, in most of their area, have customary claims which have not been
extinguished in any way at the point when the Crown comes in ...

And systematically extinguishes title.
Well, then the Crown proceeds to purchase of course, yes.

Okay, thank you.

Judge Wainwright questions Don Loveridge

J Wainwright
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Kia ora Dr Loveridge. I have found all this extremely instructive, I have
to say. And I'm grateful to you for setting the scene in that way, because
it really helps me put together parts of the jigsaw of evidence that’s been
presented over our weeks of hearing to date. Ihave a number of questions
that range on a number of topics but the area that has struck me most
forcibly and I'm sure that Bob Hayes would point out to me that this is a
result of my general ignorance but ...

I’'m afraid Bob is the only person who could have said that.

Well, he’s probably right. But in the jurisprudence of the Tribunal, it has
been, according to my understanding, which, as I said, may be flawed,
that the guarantee to Maori te tino rangatiratanga in Article the 2* and the
right of pre-emption in that Article means that, in order for the Crown to
be giving effect to tino rangatiratanga, that the possibility of offering
Maori land on a leasehold basis should be a preference to sale,
particularly, and the argument goes, once you get further down the track
and there is this landlessness problem hovering and it had not ever been
brought to my attention, although I have been involved in these arguments
before — it has not been brought to my attention by anyone, including the
Crown, that, in fact, that there is an argument that the Treaty does not set
up that situation but, in fact, says that the Crown has a pre-emptive right
in respect of all forms of alienation.
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Well, there are certainly claims, as I say, from a really early date, yes.

I mean I’m really intrigued by this because — it seems — I mean obviously,
to characterise it in the worst way — it seems extraordinarily opportunistic
— self-serving and all of that, because I mean the language of the Treaty
doesn’t seem, on its face, to support it, does it?

Well, again, as I said, I'm not aware of any sort of — I don’t think that, I'm
sure he looked at it, but I'm pretty sure there is no reference to anything
for sale in Article 2.

Well, no.

It doesn’t say in English — it doesn’t say all forms of alienation, certainly,
so regardless ...

Well, it says “the individual chiefs yield to Her Majesty the exclusive
right of pre-emption over such lands as the proprietors thereof” and then —
but later on it says — “over such lands as the proprietors thereof may be
disposed to alienate at such prices as may be agreed upon between the
respective proprietors and the persons appointed by Her Majesty to trade
with them in that behalf.”

Well, you certainly can take that to, I suppose, the extent the leasing, the
Crown certainly does.

Well, you don’t usually talk about a price re lease, do you?
No, I wouldn’t have thought so, but I'm just saying that my point ...

... but even if you can argue it on the basis of the English version — in the
Maori version, the reference throughout the second article is to hoko and
to kaihoko.

I'm sorry — I was just going to say that if you can extract that meaning
from the English text, I would be very interested to see if you can extract
it from the Maori text — from the original ...

Well, in this particular inquiry, there’s been quite a lot of focus on what
tuku means and a juxtaposition, in some cases, of the idea of tukuwhenua
with hokowhenua but no one has ever suggested to me that hokowhenua
means other than sale, whereas tukuwhenua may mean something less
than sale.

Well, I mean the interpretation is outside — well outside my area of
expertise but the point I really wanted to make in this is, there is in fact —
as I say the Crown adopts a position, virtually immediately, in 1840 well
certainly articulated in 1840 and 41 in Hobson’s letters to Gipps that the —
there is only one interpretation possible of Article 2 which is that the
Crown has a complete pre-emptive right over all forms of alienation and,
as I say, I mean, certainly lots of people dispute it. You will have seen in
— if you, in, as you looked at the report — it’s frequently — the question is
raised that the free colonisation people again are saying that, look not only
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does the Treaty not say that but the Treaty obligation — the general
obligation of the Crown that’s embodied in the Treaty, requires, or
certainly is wide open for the institution of a proper system of enabling
Maori to manage their lands — to administer their lands. I'm sorry I can’t
pull them out and give you the page reference but it’s certainly being
argued even in the early-’40s.

And this declaration that you refer to on page 10 of your summary ...

This is Gipps’ proclamation, yes.

Yeah. There he appears to be talking about purchase, doesn’t he? I'm
just, you know, I’m just wondering where - what the genesis was of this
assumption that pre-emption included the alienation of any form of
interest in land.

Well, as I — I’ve tried to track this quite closely because I agree with you —
it’s a very interesting question. As far as you could tell, the interpretation
arises in the first instance when suddenly after the Treaty is signed, and
the terms, you know well circulated, the English terms - in New South
Wales and in New Zealand. As soon as that happens, people start going
off and entering into lease arrangements, apparently, because as soon as
this comes to Hobson’s attention, he turns around and as I say — as I've
tried — as I documented — he turns around and says, hey, as soon as I put
in my land claims ordinance, I'm going to put in a bit covering leasing as
well — explicitly because people don’t understand that the Article 2 covers
all forms of alienation, so his assumption is at that point that Article 2
covered all forms of alienation and what he’s just saying is that as soon as
I get the chance, I’ll put this explicitly in legislation.

Do you have the impression that he really believed that that was what the
article said? Or that he was closing the loophole?

No, I don’t think that’s quite Hobson’s style. I do think, just on my
impression of him, and the nature of the correspondence, I think he
probably thought that was true. You would have to pursue it a bit further
perhaps, but I’ve seen nothing to indicate that he didn’t think that was the

case.

Right. Well, it is very interesting. And the effect of that interpretation of
the right of pre-emption, then is, in your opinion, that the leases entered
into in the Wairarapa, which were all after 1840, were all informal leases
incapable ...

In the Crown’s terms?
... incapable of enforcement in the courts.
In the Crown’s terms ...

Well, whose other terms matter at that time?
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Sorry, I'm just saying that the Crown is the only body that, in its own
eyes, can confer legitimate title as acknowledged by the courts and any
lease arrangement that is entered into of that kind is, by that definition, an
informal lease. I would add that even Governor Fitzroy which, again if
you look at the relevant section, even Governor Fitzroy seemed quite
certain that leases were — Fitzroy’s a very sort of amenable to variations
on this. Even he appears to have been fairly firm that Article 2 did cover
leases, because when he was talking about the possibility of short-term
leases as a prelude to a direct purchase regime, he is implying, certainly
and I think quite clearly, that the Crown has the right to regulate this by
virtue of its pre-emptive right.

Yeah. I mean it seems to me implicit in that belief you know is a
complete disregard for the Maori version of the Treaty and what people
may have understood from quite clear language it seems to me — I mean
it’s intriguing.

Well, the earliest discussion of the Maori text that I’ve seen which is 1842
or 43 and again I refer to it is purely for that purpose, brought out by
Martin or one of his associates to discuss this whole question of which
version are we actually using and which one fits in the rules and that’s
exactly what they reproduced the Treaty for. I mean, it is a live subject of
discussion throughout the *40s.

And beyond?

And afterwards. I mean, the same thing is being discussed in the debates
over Crown purchase and the use of restrictive legislation in the *70s and
’80s, but it certainly comes up quite early on in the discussion of the land
fund system because, of course, it is a fundamental element of it. If the
Crown can’t control leasing, as I say, they can’t stop anybody or can’t
stop anybody from getting a legal agreement, then it is very difficult to
run the kind of system premised solely on Crown purchase.

Well, it’s quite a fundamental question as far as this inquiry is concerned.

It is a fundamental question for the whole land, discussion of land systems
in New Zealand in the 19" century.

Yes. In your page 12 of the summary, when you in 5.19.12 and you’re
talking about Clarke’s purchasing in his new role as protector and you say
“that in the absence of orders to the contrary, Clarke bought land for the
Crown in more or less exactly the same way that he purchased land for the
CMS during the previous decade”. Do I infer from that a sort of an
implicit criticism that in fact the role of protector was no such thing?

Oh, it’s certainly an implicit criticism of Clarke’s standards of
documentation on other things. In part, that statement there, as you’ll see
in my comments in the report, is based upon a conclusion of Gibbon’s
thesis on the protectorate. He’s looked at this quite closely and looked at
Clarke’s procedures and that was his conclusion. And certainly mine, in
my own experience.
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So, implicit in that is the idea that one might have had other expectations
of somebody who was now a Protector?

I mean, I don’t, I mean, it comes as no surprise that the Protectors,
initially, were selected for this. That they are, basically you’re taking a
system of government from New South Wales and plonking it down in
New Zealand and one of the, the only official existing in the New South
Wales system, for dealing with aboriginal peoples, is the Protector, which
is brought in and they had, because there was no land purchase in
Australia, in New South Wales, their sole function was to ensure that the
aboriginal people were treated properly, within the context of British
administration. So, they bring this official over to New Zealand and
somebody in the Colonial Office looks at the list and says “oh, well, here,
we’ll use him, he’ll be the purchase officer”. And nobody seems to think
through the implications. I don’t have too much trouble with, as I say, 1
don’t think it’s a (inaudible), clearly it wasn’t a very good idea in some
ways, but my main point here was that, right from the beginning, in the
absence of clear instructions to the contrary of any kind or in the absence
of a close investigation of the problem, which doesn’t seem to have taken
place, that you just have someone who comes in and sort of makes up
their own rules and proceeds. There isn’t a sort of, right at the beginning,
saying, right, okay, these are the basic principles and this is how they need
to be applied. If you’re going to buy land, you need to have a map, of
some description. You need to have a deed signed by the representatives
of the people you’re purchasing from. You need the Protector to tell you
that, or somebody to tell you that these are the right people you’re buying
from. You first have to have made sure that land is set aside, that is not
alienable, in line with Russell — I mean, ...

Well, this is the corollary, the humanitarian corollary of the land fund
system that you’ve described, isn’t it? And one of the things that we get
to look at, as a Commission of Inquiry, is the extent to which the actions
of the Crown are grievous and obviously part of that is to do with bona
fides, and you’ve, you know, you’ve talked about, you’ve provided a
context within which we can understand, in policy terms, the desire for
the leasehold regime in the Wairarapa to die a natural death and it’s
justified by the idea that Maori will benefit. And you’ve said that, you
know, I mean, it’s obvious from the discourse in the paper that people
intellectually signed up to this in a big way, but it seems as though, on the
ground, to begin with anyway, the only thing that was going on was this
protector person, and that protector person was the one who was going to
make sure that when this low value purchasing started happening, that the
Maori people weren’t going to be ripped off from day one.

Yes. And there is a clear conflict of roles.

Well, when we’re, I mean, I guess there’s a point at which, you know,
good intentions become lacking in any moral validity if there is never any
prospect that what they’re saying is going to be carried into practice.
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Oh, I wouldn’t say it wasn’t carried into practice as soon, and virtually as
soon as Clark started in this role, he informed the Governor that there’s a
problem here.

Right.

And Hobson wrote off to England a year later, well, now we have a new
system which didn’t work because they didn’t have any money to buy
land anyway, but, there’s, I keep going back to this, and I'm perhaps a
little fixated on it because of, you have to be rather schizophrenic to keep
track of what’s going on in England, what’s going on in New Zealand and
realise that there is a year time lag between responses and trying to sort
that out is a bit of a problem. But, there is response, but it isn’t
commensurate to the problems, in many cases, that problems arise if
they’re clearly explained to the British Government, to the Colonial
Minister and if someone suggests a good workable alternative, well, you
often get a response that does something. But the problem is, again, and
Fitzroy is utterly notorious for his inability to make a clear explanation of
anything he’s doing. If you’re feeding garbage into the system, you get
garbage back, often. You know, it’s that classic feedback effect. And, so
that means well, you’re two years away from a response, you know.

Well, what we have here is a, sort of a, between New Zealand and
England, is a kind of an exchange of ideas, which, in itself is relatively
coherent, but it doesn’t appear that, at that time, or at any time
subsequently, that there was ever much effort put into the humanitarian
part of the deal, and one of the things I wanted to ask your opinion on is
whether that was because, or whether that can be accounted for in any
way by the fact that there was such infrastructural limitations in the
setting up of the colonial society, or whether it was a financial thing, that
there just weren’t the means, either infrastructurally or financially, to do
the things that the settlers signed up to through the land fund.

It’s certainly part of the problem, you know, it’s quite, as I've said in here,
there is no land fund from 1842 through to 1847 and ’48. Now, and
during that same period the British Government is not putting money into
the colony.

Well, the period that we’re more concerned about, in this inquiry, is the
period beyond the ’50s, because that’s when the purchasing was going on
here, and Grey, as you know, making undertakings of various kinds, the
extent of which is yet to be opined upon by the Tribunal. But, it does
seem pretty clear that people were expecting things that didn’t come to
fruition. Was the land fund in funds in the *50s?

Oh, definitely. TI’ll refer you to my paper on Maori lands and British
colonisation. The intent of that piece was to actually count all the money
and find out, you know, how much the Crown’s taking in, how much is
going out, how much is going out for Maori purposes and to track some of
the debate on various issues relating to that. In the *50s in particular.
Because, really, well, I will say, just as a preface to it, that Grey is the first
Governor, really, who puts any money into all these civilising influences,
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schools, education, the hospitals in Auckland and Wellington and
somewhere else, I can’t think where. There’s money put into education.
You know, he spends a fair bit on this, certainly more than anyone before
him, because the reason he was able to do it was not the land fund, but
because the British Government, at this point, finally decided that they
had to actually make some capital investment, if you like, in the New
Zealand colony and provide Grey with funds. Not just for land purchase,
he’s provided with funds for other purposes and given permission to use
other funds for Maori purposes. So, Grey is the first one to really, sort of
get started on that, if you like, the direct feedback, if you like. In the *50s
we hit, you know, there’s a real jag in here that I think is not always
understood, is that in 1852, under the Constitution Act that’s brought in,
you bring in, of course, representative government, the provincial system
that we’re familiar with, a central representative government with a
responsible ministry, but during that period, the British do not hand over
responsibility for Maori affairs, along with everything else — defence and
Maori affairs, basically, are kept under the Governor specifically. I've
looked at some of the problems arising from this in my report on the
origins of the Native Land Court and Native Land legislation. And, again,
now what you have is a Governor who’s responsible for implementing all
of these things, these benefits for Maori, who has no control over the
public purse, other than the, what’s called the Native Fund, there’s a
provision in the Constitution that a certain amount is to be set aside and
part of that is for Native purposes. So, that is available to the Governor.
That is his discretionary spending, but he has no control over anything
else. He has to go to the ministers who aren’t responsible for Maori
affairs and persuade them to spend money on it. Now, again, in my paper
on Maori lands and British colonisation, I’ve discussed the debate that
went on between the Governor and the ministry over that exact issue. I
mean, how much is enough? How much should you spend? How much
are we spending? On this sort of thing.

J Wainwright  Well, it wasn’t anything like 15%, was it?

Loveridge Sorry, 1, it was not, it was fairly substantial at different points.

J Wainwright  Differentially in different parts of the country. Looking at one of your ...
Loveridge Yes, yes, definitely, yeah.

J Wainwright ... charts it seemed as though Canterbury did pretty well, in terms of
expenditure. I’m not sure.

Loveridge In Canterbury. If I could just say ...
J Wainwright  Sorry, I was looking at a table of, sort of a public works table.

Loveridge Oh, I mean, I would actually say, myself, that the *50s represent, probably
the peak of per capita government expenditure on Maori in the 19™
century. In the ’60s there’s a vast amount in the accounts for native
purposes and a lot of it is military purposes, so, it’s fairly hard to tease out
what’s actually been spent at that point. As I pointed out in the Maori
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Lands paper, the late *50s and *60s see a huge increase in land revenue in
the provinces, because it’s a boom period, immigrants are flowing in.

Yeah.

And, thereafter, and I sort of await somebody to actually study this with
any degree of, sort of, close attention. Certainly my impression is that per
capita expenditure on Maori goes down in the *70s and *80s and, as I said,
this is just purely an impression. I haven’t crunched the numbers on that
to do it, but that’s certainly my impression and it, you know, you then,
sort of, ...

Would that be the period which, where we might identify the politicians
and officials forgetting the crucial point that there was no service to the
cause of peaceful settlement and development in the colony if it wasn’t
borne in mind that the land had been bought from Maori for a song?

It certainly, that would be, I would certainly have things like that in mind
when I wrote that line. I would have drawn your attention to the fact that
this decrease appears to coincide with the introduction of responsible
governments control over Maori affairs in 1865, the late 60s basically
when, in fact, the British Government hands over full responsibility and
control for Maori affairs, over an (inaudible), again, no one, to my
knowledge, has sort of done the basic arithmetic on this to see, and I may
be wrong, I don’t know. And there certainly are other things happening,
in terms of education and various provisions as time goes on. There is a
trickle down, to some extent. But what exactly that extent is, I sort of,
can’t help you with. I would say though, and I say, and I think that is
quite a valid conclusion, that certainly, as long as the New Zealand
government adhered to a land fund model, that is a completely
unavoidable conclusion that you must draw, that this is the responsibility
that goes with implementing such a model. Everyone, it’s fully
acknowledged by the Crown, by governors, by colonial ministers, by
politicians, repeatedly acknowledged. And so, then again, your criterion
is to what extent was that implemented? It’s a fair question. And we’re
still, sort of, part way working towards (inaudible).

It’s sort of like the road to hell, isn’t it?
I wouldn’t care to comment.

Well I, I mean, it obviously is a problem, the extent to which we’re unable
to ascertain factually how much was done, or how little was done.

Well, frankly, I think that’s partly because people haven’t gone and done
it. I mean, the information is there.

Well, I do recall actually from Bruce Stirling’s work in the Wairarapa,
that, because there was specific expectations here that certain things
would be provided, like a hospital and a mill and various things. So, it
was easy to determine whether or not they did actually eventuate.
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I"d have to say, with all respect to Mr Stirling, that the problem with that
approach is that there is little system to it. He’s not providing you, in my
opinion, with the context of the national, sort of, expenditure and the
national policies and things like that, to give you a context to see what
other things are flowing in, as well as the specific matters. I'm not
commenting or disputing on his points he makes about schools and
hospitals and things. I’m just saying that you’ve really, I mean, it is part
of the problem with the inquiry process that we have that we’re doing one
bit of the country after another and really, I think that the starting point
here needs to be that bigger perspective. Even if it’s just rough number,
you know, the best numbers you can generate, in terms of expenditure and
institutional structures and things like that. I think it’s missing, to a
certain extent here, is my impression.

Well, what kind of thing, I mean, there were specific expectations about
specific benefits.

Yeah, yeah.

But, are you suggesting that there would need to be a wider appreciation
of the benefits from roads and ports and all of that sort of thing?

Can I just take you, I mean, the point I’ve made in here is that there are
two kinds of benefits which should be flowing out of the land fund system
for Maori. The first one is the direct one, which is payment for land,
fulfilment of explicit promises where those promises were made, whether
it be that, the second one is the indirect benefit, which ...

The 15% benefit? I mean, I'm not hanging my hat on whether it’s 15%,
but those general benefits?

No, no, I would partly include that in the direct benefit, that this is a
direct, specific expenditure, if you will. Okay? That the Crown
undertakes to do certain specific things and one of those things may or
may not be returning five or 10 or 15 percent. Okay. There’s a direct,
you know, money in the hand, sort of benefit that you are to derive from
selling your land to the Crown. Okay?

Okay, so, in this package of things the Crown clearly ought to have done.
Yep.

As consideration for getting the land at a cheap price ...

Well, things ...

... you have things like good surveys, people knowing what they’re
selling. All of that.

Well, that’s part of it, yes.

All of that, the price, the 5%, if that’s what’s offered, plus, the 15% of
general benefit that is the corollary of the land fund model.
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Well, yeah, I mean, again, it depends on, I’ll borrow from Mr Hayes’
analogy that when you have a situation you have to sort of, you know,
look at the context of the specific transactions you’re talking about, the
time it was done, the specific promises that were made, the other
comments that, the other things that go with it, whether it’s a 5% or a 10%
or a 15%. I would describe those as direct benefits, whether it is in fact a
clear, where the Crown has promised to do something explicitly and
you’ve then looked at whether it did or not.

Yeah.
Fairly straightforward thing. The second package ...

No, no, no, hang on. I need to tease this out further. I understood you to
be saying that it’s not just the 5% that’s in the particular deeds, whatever
they are, in the region, but in addition to the specific undertakings with the
specific people.

Yeah.

There is also another general category of benefit comprised within that
15% that you distinguished with Dr Anderson in your interchange with
her.

Yep.

That, in your opinion, that that 15% is a kind of a floating idea of welfare
for Maori which the government, as a whole, has a responsibility for, as a
corollary of the land having been brought cheaply and funding the general
infrastructure of the new society.

Well, as I say, I mean, depending on what you sort of put in that, there is
the direct things like the payment that was made for the purpose.

Yeah.

There is, when there is an explicit promise of 10 or 15% return.
Yep.

Part of that 15% may be a direct payment. A portion of it certainly is to
pay, well, it’s being, that 15%, the idea was that that would be used to
fund schools, hospitals and that sort of thing, where there is a direct
benefit, if you will, okay? Now, but what I’'m saying is that, in addition to
that, that you have those things which are, sorry, you have things which
are specifically earmarked for individual Maori or for Maori as a group.
Okay? And that will include the 15%. In addition to that, you have
indirect benefit, because what the governors and Crown purchase agents
and everybody else are saying to Maori, that not only will you reap the
direct benefit, you will, as well, when we bring in settlers, we will charge
the settlers outrageous prices and we will use the extra to build roads and
bridges and railways eventually. Build ports, you know, reclaim the
harbour and build ports, put in container terminals, and that you will be
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benefit from that, because you will be able to use those things for your
own purposes, for your own commercial benefit. And that you will also,
of course, benefit from the government structures that you will have
access to the courts, you will have access to, you know, all the services,
such as the government provides in this period. You will have equal
access with everyone else. So, as I say, you have the package of direct
benefit for Maori, whether individually or as an iwi or as Maoridom as a
whole and you have a package of indirect benefit. Now, I think, you
know, for the most part, and there are obviously exceptions to this, that
you can look at this and say well, Maori did in fact, well, you know, there
are the roads, there are the bridges, there are the harbours, yes, those, the
Crown did what it said it was going to do, it colonised. It created
settlements. It, you know, did all sorts of things to assist in the
development of settlement and insofar as they did all those things, well,
the indirect package, and insofar as Maori did have access to government
services, the known specific government services, okay. You can
probably, for the most part say, well, yes, it did that part of it, so, but there
are the two packages and I think that, as long as you’re talking about
appraising Crown actions in purchase, you need to look at both of those.

Somebody help me with where I can locate that quotation which, from
Grey, with the 15% in it that you ...

I’'m sorry, I’ve cited it, did I not footnote it?
It’s on page 23 of your report, thanks.

Yes, this is a letter, this is an Archives, I'm sure it’s, [ know it’s been put
in, in various evidence. The actual archival location is given here.

Yeah. I have seen it before. I just wanted to refer to it specifically,

because ...

Yeah, the actual archival location, it’s in National Archives Wellington.
It’s in the “G” series, 32/1, a letter of that date.

So, this idea of expending 1/15™ of the gross proceeds of the land fund in
promoting the benefit and civilisation of the native race, that would be in
the direct benefit bundle?

Yeah.
Yeah.

As 1 say, I mean, as you say, anything sort of specifically targeted for
Maori individually or as a group, I would put in the direct bundle.

Right.
And then there’s the other bundle, the indirect benefit bundle.

Right.
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Which you need to appraise and that’s a hard one, I grant you, but needs
to be appraised as well.

Okay.

It’s, you have to do both if you’re going to assess the Crown’s
performance in the context of a land fund system, I think, would be my
view.

I just wondered if you could briefly, because I realise that we’re running
out of time, or in fact we’ve run out of time, what, in your opinion, were
the unique characteristics of Grey that made him the man for the moment
in terms of reviving the Normanby model?

I think you would have to say that, I would have to say, that he seemed to
get along just wonderfully with Maori, certainly with the chiefly ranks.
He established very close personal relationships. He learned Maori, sort
of the day, the first day he stepped off the boat, he started learning Maori,
and became, I gather, very fluent. He certainly maintained very strong
connections with chiefs right until his death. I mean, he’s in close
personal contact, a very persuasive man. A very decisive man. Ithink we
need to realise, and any biography of Grey will show you this, that what,
Grey made his reputation, from 1840 on, made his reputation as the man,
as the Crown’s fireman for repairing damaged land fund colonies. He was
put in, South Australia, of course, is the, was the principal Wakefield
colony. It was run according to the purest Wakefield systematic
colonisation principles and foundered very badly after a couple of years.
Grey was the man they put in to fix that.

So, it wasn’t simply that he got on very well with Maori?
No, no, I wouldn’t ...

He had other administrative talents?

I’'m saying that he, in fact, this was his specialty.

Right.

Was repairing damaged colonies and the minute, as far as I can tell, the
minute they decided to fire Fitzroy, Grey’s name just popped right up.
And, you know, he was, I would say that he was probably able to do the
things he did because of his personal skills and his personal ability to
relate to Maori and to persuade them to do things, other things. I mean,
he didn’t do as well when he came back the second time. The situation
had changed, but we have to remember that, you know, in the period 1840
to ’52, the Governor was the sole, basically the despot in charge of New
Zealand. He was certainly often accused of being a despot. You know,
the Governor is the man who makes the decisions. There is no
representative government. He has advisors in the legislative councils,
but these are appointed people, they’re not elected. He, himself, sort of
declines to implement the constitution and have representative
government, partly, and you know, it’s a valid argument, partly because
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there was no mechanism put in place for Maori to be represented and he
was afraid that settlers would do really stupid things and start a war, if
they were allowed to run everything themselves, which is part of the
reason why the British Government retained control over native affairs in
the ’50s. Grey, I, my concluding comments, as I'm sure you realise, in
the summary in the report, are that it’s really hard to see how anybody
else would have not folded under all the pressure that was being put on
them to implement something like we got in the 1860s, you know, a
system of ascertaining, I think the Crown would never have just gone to
an absolute free slather. I think we would have seen some kind of a
system for ascertainment of title, comparable, in some ways, to the court
system that we did get and, for anybody but Grey, I think we probably
would have seen something resembling the Native Land legislation in the
late *40s, and having that embodied, built into the new government that
was implemented in the *50s. And Ireally, I find it very difficult to think,
to imagine, anyone but Grey being able to pull off what he did, or do what
he did. Very hard to imagine.

Alright. Well, thank you very much Dr Loveridge. Do you have re-
examination Ms Carrad?

No, Your Honour. Oh, perhaps Dr Sinclair might.
Dr Sinclair leaps to the microphone.

I don’t have re-examination, Your Honour, but a small confession. The
point that was raised about numbers of people on the runs, Bell’s figure is
30, but that may be a careless estimate and I see that Bagnall’s book, at
page 73, has a table showing the stock and the people on the runs. So, this
is at the, in the early part of 1847 and gives a figure of 59 men on about
15 runs, I think, and so ...

Bagnall, 47, 15 runs and 59 men?

59 men, the women and children take it up to 73. So, you’re looking at a
range of, from two men per run up to about eight is the highest number.
But, the, I suppose the issue that Your Honour raised of what’s the
progression up to the point at which sale begins, it seems to me, would be
worth us pursuing if we had leave, perhaps, to generate some documents.

Yes, that’s very helpful. Thank you.

And while I think of it, talking to Mr Anderson, who helped us on this
period and has been away for a long time, but we do have a few more
documents on the enforcement of the ordinance that haven’t been referred
in the other reports. If we could add them also to the record, so that
they’re there. But I, yes, I hope that my general point about scale is not
thrown out too much by the difference in numbers that I've just noted.

Yes, well, it looks like if that was the number in ’47, that by the early *50s
it might well have been 100.

Well, I think we should try and find ...



J Wainwright  Let us not speculate.
Sinclair Try and find out, yes.

End of transcript
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