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lessors more vulnerable in the future, as not only the land but also the income derived
from it by way of rent was lost to them until the advances were paid off. Heaphy reported
that when Maori were in need of money they could be prone to entering into such

disadvantageous transactions:

I may state that the natives generally are well able to take care of their
interests, but in times of excitement when debts are pressing or where
money is required previous to a great meeting or feast they are apt to
behave with great improvidence.*'®

Lessees were ready to benefit from Maori need, able to use rents as a form of credit
which could be advanced and then, when no further rents could be advanced, individual

lessors were more amenable to an outright sale of their individualised interest.

This goes some way to explaining why the purchase of many Wairarapa leases took
several years to complete (particularly under the 1873 Native Land Act), as individual
grantees were picked off. The legislative environment (particularly the 1878 and 1882
Acts noted earlier) ensured that this could be done without reference to the wish of the
other grantees, or the wider community of owners. Even if all the grantees could not be
persuaded to sell, the léséée/puxchaser could still force a partition, starting the court
process ui) again, and leading to further costs for the non-sellers. The advance of
fragmentation caused by partition and the court’s succession regime saw the share of
individuals in a block shrinking, leading to a negligible income and increasing the

attractiveness of sale offers.

The low level of rental income that each grantee derived from some leases was often a
factor in their alienation. For instance, in 1874 Maunsell endorsed an application from the
grantees to Waihinga Middle block of 150 acres for the removal of restrictions on
alienation from the land so that they could sell it. Wi and Akenihi Tutere, Ngatuere, and

17 Trust Commissioner Charles Heaphy to Native Department Under-Secretary, 31 July 1874. N&D
74/3941. MA 19/1. National Archives. Supporting Documents, pp.1786-1801.
1% Trust Commissioner Charles Heaphy to Native Department Under-Secretary, 31 July 1874. N&D
74/3941. MA 19/1. National Archives. Supporting Documents, pp.1786-1801.
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other grantees wrote that although the land was leased to Smith the rent was, “so small”;
a total of £20 per annum, or £2 per grantee: “Now where is the living for a man out of
that £27” they asked, adding that they needed the purchase money to buy food and
clothing. The return was so poor they wanted to use what remained of the purchase
money to buy sheep to run on other land, “from which we shall grow more [sheep] and
receive money for the wool, and we believe that the wool money will exceed the money
of the rental.”*'® The application was approved without further inquiry and in 1875, 100
acres of the block was sold to Smith for £270. Further shares were transferred to him in
1878.%%°

The grantees of the Taumatakaihuka block were similarly affected by the succession and
fragmentation process in the 1880s. When the land was leased to Wardell the
Government’s consent was later required, as the interests of the minor Karanama Kiki
(successor to Ruihi Namana) were restricted under the Maori Real Estate Management
Act. Maunsell reported that nearly all the grantees had joined in Wardell’s lease, and that
the interests of the child would be prejudiced if the trustees for the child were not
permitted to also join the lease. This correspondence revealed that the benefits of the
lease were minimal, for while the 3,200-acre block brought in £100 per annum (doubtless
minus the debts the grantees had already incurred to Wardell and Dr Hosking), this
income was divided amongst 124 grantees.*”! Little wonder that they soon began to
transfer their shares to Wardell and Hosking, as did many others tied into similar low-

return leases.

A further difficulty with leases was where they contained provisions to enable the lessee
to purchase the land outright at his own discretion, usually at a fixed price that did not
change over the term of the lease even though land values were rising rapidly through the
1870s. Whether Maori lessors fully understood the import of the pre-emptive right they

were transferring to lessees under such provisions is unclear; they may have seen it

419 Letter of Waihinga grantees, enclosed with Maunsell to Native Minister, 1 October 1874. N.&D.
74/5285, with MA 13/22. National Archives.

“20 Waihinga Documents, pp.211-212.

2! Taumatakaihuka papers (N.O. 83/3098), MA 13/24. National Archives.

!
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merely as a right of first refusal being awarded to the lessee in the event that they wished
to sell, but in practice it amounted to a complete alienation of the land. Seven such leases
have been identified in research to date (although given the extent of leasing, and the fact
that many lease documents cannot be located, others would have existed) and in all but
one case the land was soon alienated.*”* The extent to which they did not understand the
nature of sucﬁ provisions, is revealed not only in the disadvantageous nature of the terms

but also, more directly, by the Taumataraia block.

The Taumataraia grantees had, as previously noted, leased the 1,490-acre block to
Gilligan in 1868, the lease giving him a right to purchase at £1 10s. per acre. Due to their
debts arising out of the Native Land Court process the grantees initially sold a portion of
the block to him at only one-third of this price, but in 1877 Gilligan had to pay the price
stipulated in his lease when he acquired a further portion of the block from four grantees
for £200. He died before he could complete the purchase and the femaining grantees
refused to sell their shares to the executors of his estate, perhaps viewing the provision as
only applying to Gilligan rather than it being freely transferable. This demonstrated their
limited understanding of the lease’s purchasing clause. Gilligan’s trustees were as aware
as he had been of its true import and took the matter to the Supreme Court to enforce the
alienation of the land for the price fixed years earlier. By this stage, settlement in
northern Wairarapa was advancing and the price set in 1869 would have been well below
the land’s true value, yet another drawback of this type of lease provision. The forced
purchase also included the shares of six infants who had succeeded to one of the non-
selling grantees.*” By this time, earlier legislative provisions protecting the interests of
minors had been softened. Heaphy may well have feared that indebted Maori would be
tempted by the “immediate advantage” of ready cash, but in this case it was the law

rather than Maori who impoverished these children.

“2 Gawith and Hartley, p.37.
» “2 Taumataraia Documents, pp.83-92, and p.111.
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Gilligan also held a lease with a purchasing provision over the Taumatawhakapono block
which, as noted earlier, he also exercised, acquiring the land from grantees already

indebted to him as a result of Native Land Court costs.

The negative effects of the purchasing clauses was made even more apparent in the case
of Kai O Te Atua, a block of 4,526 acres leased to the Wellington speculator Warmoll in
1869. Karaitiana Te Korou and five others of Te Hauaitu hapu were awarded title, having
already been given advances by Warmoll prior to the October 1868 title investigation.
Part of the advances went to paying part of Wilkinson’s £143 13s 6d. survey bill, leaving
a lien of £71 16s 9d on the block, although this was later cleared by further advances
from Warmoll.*** In July 1869, he acquired a 200-acre portion of the block — an area of
open grassland known as Puwhai — paying £200, presumably to repay the advances he
had made in 1868. He then leased the remaining land from September 1869, paying £61
per annum, with the leases containing a right of renewal for a further term of 21 years as
well as the right to purchase. The same conditions applied to the adjacent 400-acre Te Ao
Tuhirangi block, leased for £7 per annum. The renewal and purchase provisions were in
this case linked, for in the event that Warmoll did not renew the leases, he was obliged to
acquire Kai O Te Atua for £6,000 and Te Ao Tuhirangi for £400. The lease also
contained provisions for the lessors to revoke them should the lessee default on the

rents.*?

In 1871, Warmoll acquired a further 500 acres of Kai O Te Atua for £260, but was then
declared bankrupt. The leases passed to his receivers, Lyall and Bastard, who auctioned
them off, and they were evidently sufficiently attractive to draw a bid of £1,350 from
Krull, who undertook to continue paying the rent for the balance of the 21-year term.**°
However, in 1873 Krull and his partner McKenzie simply purchased both blocks, paying
only about what the lessors would have received in rent over the remaining 17 years of
the lease; £100 for Te Ao Tuhirangi and £1,000 for 3,826 acres of Kai O Te Atua.**" This

4 Kai O Te Atua Documents, p.22.
23 Op cit, pp.53-54.

“26 Op cit, p.54.

27 Op cit, pp.53-54.
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was less than Warmoll had paid for the portions he acquired in 1869 and 1871, and
considerably less than the £6,400 they would have got 17 years later under the terms of
the lease. In addition there were the lease’s default provisions, which would have enabled
the lessors to simply cancel Warmoll’s lease for defaulting on the rent, which he
presumably did before going bankrupt. The Trust Commissioner considered none of these
points before approving the cheap sale of this large area of land.”?® Once again, as
Heaphy feared, it appears indebted grantees in need of immediate cash were pressed into

a poor bargain, thus “impoverishing their children.”

5.10 Restrictions on Alienation

During the period 1865 to 1900, some form of restrictions on alienation were imposed on
86 Wairarapa blocks, or about one-third of the total number of blocks investigated. The
total acreage on which restrictions were imposed was about 160,000 acres, or just under

one-quarter of the land put through the Native Land Court in the nineteenth century.*”

Such restrictions were, as noted earlier, never intended to be permanent or ensure that
Maori retained an adequate land base for their present and future economic and social
needs. Rather they were seen as necessary to slow the speed of land alienation and to
prevent too many Maori becoming paupers who might become dependent on the state. As
such, the restrictions were only to remain in place until such time as Maori moved away
from communalism, found their place in the colony, and assimilated Pakeha ways of
providing for themselves.*® Restrictions were thus removed or varied over 45 of the
restricted blocks prior to 1900, just over half the total restricted. The 1909 Native Land

Act removed any remaining restrictions early in the next century.

The various legislative provisions for the imposition of restrictions were discussed earlier

in this chapter. Their application in Wairarapa is outlined briefly here, followed by some

28 Op cit, pp.42-52.
% Gawith and Hartley, pp.38-47.
0 Williams, p.275.
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examples of the processes involved in the removal of restrictions, the reasons why such

removals were sought, and why they were almost always granted. Looking at Wairarapa

lands decade by decade the following picture emerges:

1866—-1870; restrictions were imposed on 39 of the 80 blocks investigated in the first
five years of the court’s operation;

1871-1879; restrictions were imposed on only 1 block (Whakataki reserve on the east
coast) out of the more than 40 brought before the court. This may be due in part to the
relatively few blocks brought forward up to 1873, being those intended for alienation
to the Crown. From 1873-1878, the Native Land Act 1873 meant no restrictions were
formally recorded, although from the end of 1878 the Native Land Act Amendment
Act (No. 2) (s.2), again provided for the imposition of restrictions. As not one
Wairarapa block was investigated in 1879, this statute had no immediate impact
there;

1880-1889; the number of blocks investigated more than doubled to over 80 in this
decade, and the number on which restrictions were imposed, 40, was again nearly half
the total. In addition to the 1878 legislation, the 1880 Native Land Court Act (5.36)
actually required the court to inquire as to the need for restrictions, while the 1882
Native Land Division Act (s.4 ss.1) also allowed restrictions to be imposed on
partitions whether or not the title to the parent block was restricted;

1890-1899; after the big hearing of 1890 (at which the Nga Waka-a-Kupe blocks and
numerous small reserves were brought forward), the number of blocks brought
forward in the remainder of the decade dropped to just over 20, only 4 of which had
restrictions imposed on them. The 1890 hearing was far more significant, with 15
blocks totalling 71,193 acres having restrictions imposed on them. After 1888,
legislation shifted the authority for the removal of restrictions from the Governor
(advised by the Native Minister) to the Native Land Court, and the conditions for
removal became even looser. Initially the court could recommend the removal of

restrictions on the application of all the grantees, following public notice and a public
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hearing. From 1890, the consent of all owners was no longer necessary, and from

1894 only a third of the grantees needed to agree.*!

Most of the restrictions on alienation imposed on Wairarapa lands were put in place prior
to 1888, and thus could not be removed without the Governor’s consent, which generally
created records relating to the request for the removal and the reason for the Governor’s
approval.**? Despite the need for such consent, there were cases where it does not appear
to have been sought, but the land was nonetheless sold, indicating a certain bureaucratic
looseness in the process. That it was a process — simply another step in the purchase of
Maori land — is apparent from the formulaic approach that was taken by the parties
involved in many applications for the removal of restrictions. Typically, a lawyer would
prepare the application — ostensibly on behalf of the land’s owners, even though he was
typically acting for the intending purchaser — and come up with one of the acceptable
reasons for the removal of restrictions. Approval was then usually only a matter of an

exchange of documents, and a Gazette notice affirming the governor’s consent.

The following examples of the removal of restrictions illustrate the process, and some of
the motives that lay behind it, notably the indebtedness of the grantees, which is (as noted

earlier) consistent with the reason for many other alienations of Wairarapa land.

5.10.1 Te Para

Te Para block in central Wairarapa came before the court in 1869, and title to this block
of 660 acres was awarded to Hoani Rangitakaiwaho and four others, the title being

subjeét to restrictions on alienation. Wardell disputed the claim, saying it was entirely

within the Hikawera and Taratahi Crown deeds, but Hoani (Manihera’s younger brother)

! Under the Native Land Court Act 1886 Amendment Act (s.6), all grantees to agree to removal; under
Native Land Court Acts Amendment Act 1889 (s.17), whakawa’s assent required; under Native Land Laws
Amendment Act 1890 (s.3), consent of all grantees not necessary; under Native Land Court Act 1894
(s.52), assent of only one-third of grantees required if all grantees have sufficient other land.

%32 Under the Native Land Court Act 1894 (5.52) restrictions imposed before 1888 could be removed only
by the governor, although under this act the Native Land Court (rather than the Native Department and
Native Minister) put the recommendation for removal to the governor.
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said he had not signed the deeds, and brought evidence to show that the Hikawera
vendors reserved the western part of Te Para, while the eastern part was reserved for
Ngatuere. The Crown could only supply a sketch map of the land allegedly included
within its deeds, so the court recommended it resolve the matter with the claimants. In the
end, they withdrew their claim over an area in the west of the block, and Wardell
withdrew the Crown’s claim over the rest. It transpired that Ngatuere’s surrendering of
his claim to Te Para was linked to Wardell’s agreement with him that the Crown would
cease to dispute his claim to the Opuakaio block of 277 acres (parts of which the settler
McKenzie claimed he had acquired from the Crown). The surveyor Skeet was still owed
a balance of £30 for the initial survey, and required a further £10 for the amendments

ordered by the court.***

Hirschberg acquired part of the land in 1874, the native agent and Crown official E. S.
Maunsell acquired a further part in 1877, and his relation Robert Maunsell purchased 175
acres of Te Para in 1877. Trust Commissioner Heaphy approved all of these transactions.
However, the restrictions on alienation were not removed until 1884, so none of the
transactions should have been approved or permitted. An explanation for this was later

provided in an official report:

When the deed relating to this transaction was prepared in 1877, the
original grant was not produced to the solicitor engaged for all the parties.
The registered copy of the grant in the Registry of Deeds Office was
referred to and no restriction clause was found therein. This, however, was
an omission on the part of the copying clerk, as it was afterwards
discovered that the grant was restricted in the usual way. As there
appeared no special reason against removal of restriction, the alienation
was allowed.** -

That is, the restrictions were simply not noted on the title, and when they were later
discovered it was simply too inconvenient to retrospectively overturn the alienation of Te

Para. Given the consistency with which restrictions were removed, it is difficult to see

#33 Wairarapa Native Land Court Minute Book No. 1 pp.78-82 and pp.100-101, and; Te Para Documents,
gp.17-18 and p.25.
* Te Para Documents p-18, and AJHR, 1885, G-5.
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what, in these circumstances, would have constituted a reason sufficiently “special” to

warrant the disallowance of the invalid purchases.

5.10.2 Te Waihinga

Te Waihinga in south-western Wairarapa was a block of 797 acres earlier reserved from
the Wharekaka deed, and while relevant to this part of the report in relation to the
removal of the restrictions, it also illustrates other issues affecting Wairarapa land, such
as ongoing difficulties arising out of early Crown deeds, the use of juries, the inability of
the court to make findings based on Maori custom, the role of debt in alienations, and the
impact of long-term leases with a fixed low rental. The uses to which purchase money

was to be put are also highlighted.

The Waihinga reserve, originally stated to be 1,000 acres, was intended for Te Manihera
but the area was never granted to him and remained as ordinary Maori land (he receiving
the same area elsewhere). The Crown disputed the boundaries of Waihinga after the case
was heard in July 1866 and August 1867, waiting until the dispute between the three
groups of Maori contesting the title was settled. Some claimants sought a jury to hear the
case but, were discouraged from doing so by Wardell, who sought a Crown
representative on the jury as the Crown claimed part of the land. A compromise was
reached when two extra whakawa were added to the bench. Eventually the court simply
ruled that it found “insufficient evidence to establish any exclusive right based on
ancestral possession or to fix any tribal or other boundaries,” so it simply divided the
block into three portions, the largest of which went to Matiaha Mokai and seven others
(Te Waihinga West, 432 acres), with Te Waihinga East of 214 acres to Matire Piripi and
two others, and Te Waihinga Middle of 150 acres to Ngatuere, Wiremu Tutere, and eight

others.**

Wardell then raised the Crown’s claim, first noted a year earlier by Swainson and by

Piripi Te Apatu, Wiremu Tutere, and Matire Piripi, who had complained to Swainson
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about the Crown’s claim.**® The Wharekaka deed and survey evidence were submitted

before the court accepted the Crown’s claim to part of the land.**’

Te Waihinga Middle of 150 acres was leased to Smith for 14 years at £20 per year, from
June 1872. Ngatuere Tawhao and the nine other grantees of the block applied to the
Governor to have restrictions removed as early as August 1874, wishing to sell the land
to the lessee. Ngatuere, Wiremu Tutere, Akenihi Tutere, and three other grantees told the
governor that they only received £2 per annum each from the lease: “Now where is the
living for a man out of that £2?” They wished to sell the land in order to “purchase food

and clothing,” while they also intended to retain some of the purchase money:

the remainder we shall give to our European friend with which to purchase
sheep, from which we shall grow more and receive money for the wool,
and we believe that the wool money will exceed the money of the
rental *

Maunsell endorsed the application, writing that, “I do not know of any objection to their
selling this block of land,” and adding that, “if a portion of the consideration was
invested, they could be benefited by the sale.” That was a rather big if, and not one over

which officials had a great deal of control once they approved the removal of restrictions.

Native Department Under-Secretary Clarke promptly recommended approval of the
removal, and his minister McLean concurred. Maunsell was advised that as soon as the
intended conveyance was forwarded the Governor would be advised to remove the
restrictions on alienation.”®® The record is not complete, but it appears that this is what

occurred. In any event, the sale of 100 acres of the block to Smith for £270, went ahead

35 Wairarapa Native Land Court Minute Book No. 1, pp.129-130, and 168-180.

%36 Swainson to Native Minister, 29 August 1866, and Piripi Te Apatu, Wi Tutere and Matire Piripi to
Swainson. No.’s 157/185 and 186. MA-MT 1/1B. National Archives. Waihinga Documents, pp.177A-
177L. ,

7 Wairarapa Native Land Court Minute Book No. 1, pp.172-174.

438 Ngatuere, Wiremu Tutere, Akenihi Tutere and 3 others, Waiohine, to Governor, 27 August 1874, with
Maunsell to Native Minister, 1 October 1874. N&D 74/5285, with MA 13/22. National Archives. Te
Waihinga Documents, pp.199-205, and; Trust Commissioner Heaphy’s Minute Book 1872-1879, MA-W
2/1, pp.11-12, 17. National Archives.

%9 Clarke and McLean minutes of 12 October 1874 on op cit.
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#0 yet when Trust

in October 1875 (although the price was later given as only £200).
Commissioner Charles Heaphy endorsed this deed and the purchase was confirmed, he
noted that there was some doubt as to whether the land had been properly conveyed due

to successors not yet having been appointed for one deceased grantee.*"!

Further sales of the block were completed in 1876 following succession awards.** In
order to put things on a proper legal footing, a further deed was drawn up in 1878.
Heaphy confirmed the “Deed of Confirmation of Conveyance,” dated 22 October 1878,
which affirmed the nature of the original deed of 1875. The deed stated that the Crown
Grant for Te Waihinga Middle included alienation restrictions on sale, mortgage or a
lease of more than 21 years. In order to correct doubts about whether the land could be
conveyed, this deed was a confirmation of conveyance. The price given was now £200,
for the 100 acres.*® A similar deed was endorsed by Heaphy, conveying Ngatuere

Tawhao’s remaining shares in Te Waihinga Middle.**

By 1900, a few further undefined shares had been sold and all that remained in Maori

ownership was 8/9 of the undefined interests in the remaining 50 acres.

Te Waihinga West of 432 acres, the largest portion of the original reserve, was the next to
go in 1879, after Matiaha Mokai and four other grantees sought permission to sell the
land to their lessee Smith. Their advocate Maunsell was at pains to point out that this was
not, “for the purpose of merely squandering such proceeds.” Rather, he claimed, they
wished to “invest in stock™ and, far more pressingly, “pay off the purchase money due to
Mr McMaster for land near the township of Gladstone.”** A deed of conveyance selling

the land to Smith for £432 was sent to the Native Department a few days later, along with

40 Te Waihinga Documents, pp.210-211.

“1 Ibid, and; Trust Commissioner Heaphy’s Minute Book 1872-1879, pp.489-490. MA-W 2/1. National
Archives.

*“2 Te Waihinga Documents, p.210.

“3 Op cit, p.211.

“4 Op cit, p.212.

45 Maunsell to Native Minister, 15 February 1879, enclosing Waka Tahuahi, Matiaha Mokai, and three
others, Greytown, to Governor, 15 February 1879. N&D 79/506, with MA 13/22. National Archives. Te
‘Waihinga Documents.
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another letter from Maunsell, who observed that, “a considerable amount of the purchase

money has already been paid by Mr Smith upon the urgent solicitation of the natives.”**

The money was needed to clear a mounting debt on the 50 acres at Gladstone, and this
urgency became increasingly apparent over the next few months as the bureaucrats
bungled their way towards approving the removing of restrictions. Maunsell reminded
Native Minister Sheehan in March 1879 that, “Matiaha is in serious difficulty as to the
payment of a mortgage to Mr McMaster,” and that the Gladstone land was soon to be
“sold in accordance with the mortgage.” Matiaha had spent two years fencing the land in
and paying it off using the rents from other land, and a mortgagee sale during the
depression of the time “must entail serious loss to him.” Once again, it was pointed out
that the long-term fixed-rent lease had disadvantaged the grantees, with Matiaha
receiving only £5 per annum from Te Waihinga West.*"” Matiaha himself telegraphed

Sheehan a few days later saying, “I will suffer by the delay.”**®

The Native Department Under-Secretary referred the matter to Heaphy to see if the
matter “may be pressed,” and Heaphy responded a few days later that the grantees
“appear well provided with land.”** That was sufficient and on the same day, 3 April

1879, the order in council removing the restrictions was prepared.**

The matter was not entirely at an end, however, for the grantees appear to have been
acting without reference to the wider community of owners (which, under the law, they
were of course entitled to do). In March 1879, Makareta and Wi Katene complained to
Heaphy that some people had leased Waihinga West to Smith, and that some interests
had been sold, but that they did not get a share of this money. Heaphy did not respond

“6 Maunsell to Native Department Under-Secretary, 24 February 1879. N&D 79/635, with op cit.

“T Maunsell to Native Minister, 28 March 1879. N.&D. 79/1159, with op cit.

“8 Matiaha Mokai, Greytown, to Native Minister Sheehan, 3 April 1879. N&D 79/1469, with op cit.

%9 Sheehan minute for Lewis, 29 March 1879, and Heaphy minute, 3 April 1879. Ibid.

%0 Order in council removing restrictions for alienation to Smith, 3 April 1879. N.&D. 79/1514, with op
cit.
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until June 1879, by which time the land itself was gone, and he simply told them they

1 The land was gone.

were not on the title; meaning they had no say in the matter.
Te Waihinga East was also largely sold prior to 1900, and by 1900, the Maori grantees

retained only 1/3 of the interests in the 100-acre residue of the block.

5.10.3 Papawai No. 6

One compelling reason for Maori requests for the removal of restrictions, was the need to
borrow against or sell land because of debts already incurred. As the Te Waihinga
example indicates (see above), this could involve selling land tied up in a lease giving a
poor return, enabling a few fortunate vendors to purchase land that could give a better
return. It could also involve selling land simply in and attempt to clear accrued debts (and
mortgages taken out to consolidate debt) and, as the section on debt showed, this was
more common amongst Wairarapa Maori than the need for development finance. The
need to raise funds through the alienation of Papawai No. 6 commenced with a lease
before advancing to a mortgage, but by the time of the mortgage, some of the funds were
at least aimed at developing other land. The problem with relying on such measures for
development finance was — as Matiaha Mokai had discovered in connection with Te
Waihinga — the incredibly slow pace at which applications for the removal of restrictions,
could be jumped through the fairly straightforward bureaucratic hoops put in place prior

to approval.

The Papawai block of 426 acres was investigated in the Native Land Court at hearings in
1868, 1869, and 1870. The main claimants were: Ngati Moe (including Ngati Te
Manawa; Ngati Tau I Ao and Ngati Te Wai Ehu hapu); Ngati Kahui, and Ngati Patehika
hapu but the block was awarded to six grantees of Ngati Moe hapu in May 1870. Te
Manihera had earlier listed 22 leading owners of Ngati Moe, but added that it had been
agreed at an 1866 hui that they would be represented on the title by only a few. This was

%1 Makareta and Wi Katene, Te Ore Ore, to Heaphy, 22 March 1879, and Heaphy reply, 5 June 1879. CNR
79/47, with MA-MT 1/1b. National Archives.
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not reflected in the title, which was granted to the six as the only legal owners. Alienation
restrictions were applied and claimants were required to share the survey costs of £31
10s, plus attendance fees, plus further lines as ordered by the court (a cost of more than
1s 8d per acre for survey). Following an application for a rehearing, the block was altered
and the original claim renamed Papawai South, was awarded to 27 grantees in June 1881,

with the restrictions still in place.*

In 1889, the grantees of Papawai South applied to the Native Land Court to have their
land partitioned, and the block was divided in February 1890 into 20 small blocks, with

3 During the hearing the

the alienation restrictions transferred to the new subdivisions.
court heard that in 1886 Baillie had acquired a 120-acre portion of Papawai South (called
Te Tawai, near the Ruamahanga River) from Matine Te Ore and Hoani Rangitakaiwaho
for £500. The deed (undated) was attested by the solicitor Tate and a settler, Rutherford,
but had not been translated, or certified by the Trust Commissioner. A letter was
produced in court from the Native Department Under-Secretary to another solicitor,
Beard, notifying him that restrictions on alienation would be removed. However, Baillie
stated he did not wish to retain possession of the land and was quite willing for the
money he had paid to be refunded and the land relinquished but in the absence of any
other security he would retain the land. His payment had been in a mix of store goods and
cash and he asked for this back plus an additional £100 for interest on his money and
other expenses he had paid. If this could be arranged he would be, “willing to cry quits.”
Part of the consideration paid was in the form of promissory notes that Hoani and Matine
had given to Fabian, a storekeeper, for goods supplied them. As they could not meet the
promissory notes, Baillie had consented to take them up, persuading the debtors to
convey their land at Papawai to him. Matine Te Ore had died prior to the 1889 hearings,
but had provided in his will a means of refunding his part of the indebtedness to Baillie,
and Hoani assured the court that he would, “try to find some means to liquidate his part.”

The case was adjourned.*>*

452 papawai Documents, pp. 66-269.
%53 See, for instance, Papawai Documents, p.519.
4 Op cit, pp.278-279.
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In December 1890, Papawai South was again before the court and Judge Mackay
authorised 53a Ir 7p, the bulk of the 70-acre Papawai No. 6 block, to be mortgaged to
secure the payment of £300 to Baillie. Hoani had previously sold other land towards
payment of the debt and now consented to the Baillie deed being certified, on the
understanding that if he paid the money this mortgage would not be asked for. The court
pointed out that, “the payment of the émount would operate as a discharge of the
Agreement and would be recorded against it,” but the mortgage deed was to be
certified.*> While Mackay no doubt considered he had proposed a good solution to
Hoani’s problem, the effect of his judgment was to leave Hoani still under obligation to
Baillie, and Baillie rather better off as the result of entering into an incomplete, flawed,

and uncertified deed.

It was not unusual for deeds to be drawn up between Maori grantees and Pakeha
purchasers, before the grantees applied to the court to have restrictions varied or removed
retrospectively. In November 1892, the court confirmed a lease on Papawai No. 6, dated
26 April that year, the lessee being Harris and the rental £26 13s per annum. The strict
restrictions on alienation had to be relaxed to allow the lease, but they otherwise

remained in place.**

Hoani remained in debt, drawing advance rentals for the entire lease from Harris and also

seeking mortgages against this and other Papawai blocks from the Public Trustee, an
action that required the removal of the restrictions on the Papawai blocks. In 1897, he
arranged for the solicitor Coleman Phillips to seek the removal of restrictions on Papawai
No. 4 and Papawai No. 19, so that he could mortgage the two blocks to the Public Trustee

for £75, in order to “meet his debts.” No response was noted on the file.*’

3 Op cit, p.310.
%56 Op cit, p.524 and p.671.
47 Coleman Phillips, Featherston, to Justice Department, 25 March 1897. J 1/1897/365. National Archives.
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In June 1898, he applied through the solicitor Acheson for the removal of restrictions
over Papawai No. 6, being “anxious to raise money on mortgage for the purpose of
paying his debts,” while he was also taking up a lease of Crown land at Wainuioru and
required funds for this purpose. The matter went to Cabinet in August 1898, being
referred back to Native Minister Carroll before finally returning to Cabinet in December
1898.**® By this time, Hoani’s supporter, the Maori Parliamentarian Henare Parata (who
had moved to Papawai and married Te Manihera’s widow in the 1890s) endorsed the
application for removal of restrictions. It was he who pointed out that all of the rents due
under the Harris lease up to its termination in 1908 had already been advanced, “and that
consequently Hoani Rangitakaiwaho is deriving no present benefit from the land and the
present lessee has offered to lend him the money required on mortgage of the property
leased.”’ The matter was belatedly referred to the Native Land Court in October 1898,
which confirmed the existing lease and the inalienability of the land. The matter went
back to Cabinet and back to Carroll, who got the Lands Department to confirm that Hoani
had applied for a lease over Wainuioru No.’s 6 and 7. Finally, in December 1898 Hoani

gained approval for the removal of restrictions.

The matter still had to go back to the Native Land Court, however, and in 1899 Hoani
informed the court of his intention to mortgage Papawai No. 6 to Harris, adding that he
had leased 874 acres from the Government at Wainuioru and required the Papawai sale
money to improve it. He was unable to receive a Government loan on the block, as he
had already drawn all his Papawai rent in advance, but he had already made a deposit of
£50 on the Wainuioru run, presumably using the advanced rent on Papawai No. 6. With
respect to other lands, Hoani was noted as having 145 acres in Pukengaki block, 20 acres
in Makirikiri block, and 16 acres in Papawai No. 6 for his support. Mackay ordered that
the restrictions be varied to admit a mortgage, which thus allowed for complete
alienation.*® The outcome of the mortgage is not known, but the land was still under

lease by its Maori owners in 1908, so the mortgage appears to have been discharged.

48 Acheson to Justice Department, 20 June 1898. J 1/18981123. National Archives.
% Henara Parata to Justice Department, 24 September 1898. Op cit.
“0 Op cit, pp.355-356, and p.523.
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5.10.4 Whakatomotomo

The Whakatomotomo block illustrates the authority to alienate that was conferred on the
individuals named in a land court title, even though the block may have been restricted.
Individualisation weakened the authority of not only the wider community of owners, but
also that of other grantees seeking to retain land. Sellers were thus enabled to part with
land, leaving the remaining owners with little choice but to partition out their remaining
interests through the Native Land Court, with the further costs and fragmentation that that

process entailed.

Whakatomotomo was a block of 1,160 acres reserved from the Crown’s Turanganui
deed, and it came before the court for investigation in 1868. The block was awarded to
Hemi Te Miha and six others, and restrictions on alienation are noted on the Crown grant
issued in December 1869. The restrictions were a result of the land being a Native
Reserve within the meaning of the Native Lands Act 1867, and thus automatically

inalienable except by a lease of up to 21 years.*®’

In 1870, by a deed signed by eight vendors, 515 acres of Whakatomotomo block was
purchased by the early runholder Russell for £515.%* Restrictions had not been removed

from this block prior to the alienation (nor indeed after it).

Iraia Te Whaiti applied to have Whakatomotomo partitioned in 1886, and when the case
was heard in May 1888, Hemi Te Miha explained to the court that 515 acres had been
sold to Russell in June 1870. He said he had received the money and spent some of it on
discharging his debts and for other purposes, particularly paying for the survey of the
block and for fencing what remained of the land. Some bullocks and a plough had also
been purchased. His share of the survey came to £43 4s 6d, and fencing and other costs

amounted to £349 5s 4d. However, the account from which these figures were calculated

461 Whakatomotomo Documents pp.89, 95-96 and 153-154.
“62 Op cit, p.154.
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show that Hemi had incurred numerous other debts.*®® The case was adjourned to give

Judge Mackay time to inquire into the matter.

Whakatomotomo returned to the Court in October 1890, which agreed to subdivide the
residue of the land if the parties were willing, but many were not satisfied with the sale,
asserting that they had not joined in it, so the case was postponed.*®* Individualisation of
title had enabled Hemi to act independently without consultation with the other members
of his hapu, or even with other grantees of the land, and without the Government properly
investigating the alienation of land that was not allowed to be alienated. The result was
that the community lost 515 acres of their hapu lands. Once the land was sold and the
purchase money spent, there was no redress for owners opposed to the illegal sale, and

nor does the return of the illegally acquired land ever appear to have been considered.

The only solution available to right-holders was to partition out their remaining interests,
and the balance of the block was finally partitioned in 1896 when the relative interests of
all the grantees (many of them now successors of the original grantees) were determined.
Claimants were from Ngarangitopetope, Ngati Rua hapu, and, more generally, Ngati
Kahungunu. The 1894 Native Land Court Act gave the court the power to impose, vary,
or remove all restrictions on alienation and in this instance the court maintained the
original restrictions of 1868 (even though the Government had utterly failed to enforce
these earlier) and made all remaining subdivisions inalienable.*® The damage had,

however, already been done.

The sale of part of Whakatomotomo block, in spite of restrictions on alienation being
imposed by the court at title, illustrates a situation common in the early Native Land
Court period. Pressure on Maori title holders to pay for Native Land Court expenses and

surveys, while simultaneously attempting to develop their lands, could force them into

“63 Op cit, pp.2-5 and pp.51-52.
64 Op cit, pp.6-7.
83 Op cit, pp.12-42, 50, 60-61, 73-74, 81-87, 106-107, and 109-110.
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invalid debt transactions that resulted in other right-holders of their hapu losing part or all

of their tribal lands. The mechanisms intended to prevent such incidents simply failed.

5.10.5 Matapuha (Te Ore Ore No. 5) Block
In the case of the Matapuha block at Te Ore Ore, the storekeeper McCarthy used

advances and unpaid store accounts as a lever to induce three members of the Ngati Te
Kare hapu who claimed the block (also known as Te Ore Ore No. 5), to put their land
before the court so that he could purchase it. Local officials had a highly questionable
involvement in the purchase, as well as subsequent attempts to remove the restrictions
that the Native Land Court imposed when the title to Matapuha was determined. The
extent to which applications for removal of restrictions were framed to tell the
Government only what it wanted to hear — rather than what it should have found out (and
in this rare case did find out) — is also obvious with Matapuha. Finally, the veracity of the
store accounts on which so much Maori debt was founded is also questioned. None of

this was, of course, sufficient to overturn the transfer of the land out of Maori ownership.

In addition to the difficulties surrounding the loss of the block is the problem caused by
the court’s failure to provide Matapuha with road access. The land’s lack of access
affected its value, and left it still more vulnerable to sale. Other landlocked blocks are

discussed later in this chapter.

Matapuha was a small triangular shaped block of just under 30 acres, containing at its
centre a small lagoon.*®® Matina Ruta, Rea Arapata, and Aporo Horomona were awarded
the land on 4 October 1882, claiming the land by right of ancestry and occupation, and
stating that they had always occupied the land and had cultivations there. They also
claimed there had never been any disputes over this piece of land, and that no one had
attempted to turn them off it. However, in the light of their later petitions, it appears they
were giving false evidence to ensure they received title, which in turn ensured

McCarthy’s questionable debts would be paid in land. This outcome could have been
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thwarted by Native Land Court Judge Brookfield, when he imposed restrictions against
alienation on the Matapuha title, on the understanding that the owners did not have

sufficient other land for their subsistence.*®’

Ten days after the restricted title had been awarded the indebted grantees petitioned to
have the restrictions removed. This petition was forwarded to the Native Office by a local
solicitor Bunny.*®® The petitioners noted that they had particularly asked for the block to
be, “free of all restrictions conditions and limitations” when it came before the court.
They now said they had not occupied the block or made other use of it for over 30 years,
except for one small portion and claimed that the block was landlocked; that they could
not access their block, “without trespassing on land occupied and fenced in by
Europeans.” Thus the only benefit they received from it was the miserly annual rental of
£3. The three grantees admitted that prior to the block being investigated by the court,
they had signed an agreement to sell it at £4 10s per acre, or £132 15s, and now desired to
complete the sale and obtain the purchase money but, “the restriction put on the
alienation thereof has consequently seriously embarrassed us.” They had, they said
“ample land apart from this block left for our support,” noting interests or shares in
Ahitainga block of 16 acres, Okurupatu block of about 5,000 acres, Mairirikapua block of
800 acres, and Matapihi block of 1,400 acres.*®

The court’s response indicated that it was probably aware of the claimant’s true situation
and had taken action to try to protect their interests, replying to the Native Department
that:

In the hearing of this case I was informed that the persons to whom the
certificate was granted were parting with their land and had not more than
sufficient for their support. The Court restrictions were therefore imposed
— but an intimation was given that in case of sale I would recommend that
the restrictions be withdrawn by the Governor on condition that the

%66 Plan WD 115. Matapuha Documents pp.78-79.

“7 Op cit, pp.1-2, and 450-451, Matapuha DB pp.1-2. See also Brookfield to Chief Judge MacDonald, 11
December 1882. MA 13/28. National Archives. Op cit, p.66.

S8 Bunny to Native Office, 18 October 1882. Op cit, p.71.

%69 Petition for Removal of Restrictions, 14 October 1882. Op cit, pp.73-75.
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proceeds should be handed to the Public Trustee for investment — the
Court having no authority to impose such a condition — this I now do.*™

Chief Judge MacDonald was not impressed with Judge Brookfield’s suggestion.
Although he agreed that restrictions should be removed, he considered that investing the

proceeds:

would be undertaking a new and troublesome duty — the money is said in
the petition to be wanted for the purchase of farming stock. If that be true
they should be allowed to have it. If not true the purchase money may be
just as well squandered at once as piecemeal when the rental on any lease
was paid.

So much for the court’s protective role. By contrast, Native Minister Bryce would not
agree to Brookfield’s recommendation for sale at all. He wrote to Native Department
Under-Secretary Lewis that he had, “learned that the Natives had parted with nearly all
their land and had not sufficient for their support!! If this be true the alienation cannot be

permitted.”*"!

In September 1885, the Wellington warehousing company Whittem, Nicholson &
Company wrote to the Native Department enclosing a new application from Matine Ruta
and others of Te Ore Ore, to have restrictions removed from Matapuhua.*’> This
application reiterated the information that the block was landlocked, and came with the
new information that it also flooded and was, “no use to your petitioners for the purpose
of cultivation being liable to floods.” The delay in sale had had one beneficial effect in
that the price offered had now increased to £6 10s per acre, with the purchase money
claimed to be intended for investment in ploughing and fencing their other lands at
Okurupatu and Matapihi.

Despite this plethora of reasons for the sale, it was not long before it was revealed that

Whittem, Nicholson & Company’s interest in the block was a direct result of McCarthy’s

1 Judge Brookfield to T.W. Lewis, 25 October 1882, MA13/28, NA, Wellington. Matapuha DB p.75.
471 J. Bryce to T.W. Lewis, 6 January 1883. Op cit, p.67.
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bankruptcy, and that the grantees had been in debt to McCarthy. The whole matter was
referred to Commissioner Barton in 1886 for investigation. George Barton, a lawyer and
a member of the House of Representatives from 1878 to 1879, was appointed as a special
commissioner by Native Minister John Ballance in late 1885, to investigate cases where

negotiations had already been entered into by Pakeha for the lease or sale of restricted

473

lands, pending further policy decisions by the Government.”"” Other historians consider

that in his approach to Maori rights, Barton was conscientious, and motivated by a sense

that Maori should have a fair deal. He was particularly rigorous about questions that

could be reasonably clearly established, such as fair prices.*

Barton’s investigation into Matapuha was thorough and he gathered some damning
evidence against McCarthy, evidence that was also revealing of the normally smooth
process for removing restrictions. In a sworn statement dated 30 October 1886, Matina

Ruta stated to him that:

I am one of the grantees of Matapuha the other grantees are Rea Arapata
and Aporo Horomona and we are the sole ‘owners. We agreed to sell
Matapuha to McCarthy a storekeeper in Masterton. The price was to be £8
per acre. McCarthy suggested £6 but I did not agree to that price and the
matter stands that way now. I think now the land is worth more than £8
per acre....McCarthy made advances in goods to the three of us grantees
and he also gave us £13 or thereabouts in cash. I can’t say whether
McCarthy’s account is correct. I went to see Mr. Whittem and he
suggested that he could give us £100 and wipe out all our accounts with
McCarthy. I will agree to that now I will take the £100 and the credit on
our account for our whole debt....We all three agree to sell to Whittem.*”

A set of accounts from McCarthy’s store, which opened from 1881 and closed in 1883,
lists goods such as clothing, bolts of cloth, food supplies, and other household items, as
well as cash supplied to Matina Ruta. In return McCarthy credited him for the exchange

of sacks of wheat and oats, cash, rabbit skins, and, most importantly, a one-third interest

‘2 Whittem, Nicholson & Co., to Under Secretary, Native Department, 1 September 1885. Op cit p.64.

47 ‘Report by Mr Commissioner Barton on the Removal of Restrictions on Sale of Native Lands’, ATHR,
1886, G-11, p.1.

“M Murray, p.72.

“5 Sworn Statement by Matina Ruta, MA 13/28. National Archives. Matapuha Documents, p.48.

190



Volume Two. Wero: The Challenge Bruce Stirling

in Matapuha, amounting to £62 16s 8d as well as one share in Raetea (part of the
Taumatakaihuka block mentioned above) amounting to £16 10s. The latter block was
conveyed to Dr. Hoskings for medical bills, Native Land Court costs, and other debts.
The account came to £139 6s 9d., the Maori credits to £89 10s 4d, leaving a balance still
owing of £49 16s 5d.

The account of another grantee, Arapata, contained a similar exchange of produce and
cash, and Arapata’s one-third share of Matapuha, leaving a balance of only £1 17s to pay.
The third account provided is in the name of Solomon Marakaia, possibly an alias for
Aporo Horomona but no credit for Matapuha shares appeais in his account (suggesting he
was not an owner), this account being £106 10s 3d, minus credit for sugar, wheat, and a
tiny amount of cash paid over to a total £21 14s 3d., leaving £84 16s owing A6 McCarthy
leased the block in about September 1884, at £10 per annum for 21 years but his lease

was found to be invalid.

Barton’s report on Matapuha initially recommended not to remove restrictions and he
noted in September 1886 that no successor had been appointed for one grantee but even if
one was appointed then the objection to selling remained, and he initially did not even
take any evidence as the facts were so apparent to him.*”’ However, after taking all of the
above evidence he instead recommended that the restrictions be removed pending an
increase on the price already paid by McCarthy. He initially referred to the court award

imposing restrictions, adding that:

Previous to being declared the owners of this land these natives incurred a
debt to a storekeeper Daniel Florence McCarthy for stores. The accounts
were opened before December 1881 and closed in October 1883 and
according to the invoices accompanying this report they amounted to £230
9s. 11d., but the correctness of these invoices was not proved before me
and was disputed by the native debtors.

476 Store account, D.F. McCarthy, Wholesale & Retail Dealer, Masterton. Op cit, pp.55-59.
“T7 Barton report, 13 September 1886. N.O. 86/3038. MA 13/27. National Archives. Matapuha Documents.
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When referring to McCarthy’s questionable land transactions, Barton also cast
considerable doubt on the ethical behaviour of William Iorns, the local magistrate and

interpreter who witnessed the deeds:

On a date left blank in the documents the aforesaid three natives signed
three memoranda of transfer of this land to Daniel Florence McCarthy in
consideration of an alleged payment of £188 and they also signed three
sworn declarations (Forms C) which are absolutely untrustworthy as
evidences of what took place before Mr. William Iorns J.P. the Magistrate
who signs his name to them as having taken them. The deed is in these
documents represented as a deed to blank (person), the lands are blank
(lands), and the date when the declaration is made before this magistrate is
also a blank (date), and by these declarations these three natives are made
to swear that they each “perfectly understand the nature of the said deed
and have no complaint to make concerning this transaction.”*’®

Nor did he consider the standard Trust Commissioner’s declaration forms as providing

true evidence of a transaction, regarding them as, “cloaks for fraud and dishonesty,”:

I placed no reliance upon any of these documents as shewing [sic] more
than the fact that there was an intention on the part of the natives to sell to
McCarthy and that they had probably received some money on account
and had been required to sign these documents before that money was
paid. I find that “Forms C” seldom if ever signify more than that fact, and
the sooner they are abolished as evidence of anything whatever, the better.
I have now in my possession forms C actually filled in with facts which
did not occur till two months after the date when they were sworn, and 1
look upon them as mere cloaks for fraud and dishonesty.*”

That was not the end of his criticisms of the processes surrounding Wairarapa land

dealings:

After the transactions of sale and purchase or negotiations for sale and
purchase had taken place between Mr McCarthy and the native owners,
Mr. McCarthy became bankrupt and left the country, having assigned to
Whittem Nicholson & Co. merchants in Wellington his interest in this

478 Report to the Governor of New Zealand from George E Barton, Commissioner. Op cit, pp. 38-41.
479 1y
Tbid.
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Matapuha block by mortgage to secure a debt to the firm alleged to be
greatly exceeding the cost of the land.

Matapuha is situated at Te Ore Ore in the midst of a block of 1,500 acres
or thereabouts, the property of Messrs Murray Roberts & Co., reputed to
be one of the richest pieces of land in the province of Wellington. It is
close to Masterton in the Castlepoint direction and I have no doubt it is
worth at least the £8 per acre put upon it by the native owners, if not more.
However Mr. Sellar an experienced valuator [sic] at Masterton has valued
it at £7 12s. 0d. per acre and the natives are willing to accept £100 cash in
addition to what they have already received, and to transfer the land to Mr.
Whitten. *°

Sellar, however, appeared to be negotiating his own deals with both Whittem, Nicholson
& Co., and Murray Roberts & Co. He wrote to the former in October 1886, confiding that
Murray Roberts & Co, “are still prepared to give you £7 10s. 0d. per acre, provided you
get the land through the Court.”**!

Barton recommended that the transaction be allowed if the £100 was paid through the
resident magistrate at Masterton, and this should be a condition of the removal of the
restrictions. This was apparently based on a price of £8 per acre (or £238 in all), less
£138, which he settled on as the value of the store accounts.”® Resident Magistrate
Spencer Von Sturmer was instructed to pay the additional £100 on behalf of Whittem,
Nicholson & Co.*®® Restrictions were removed in January 1887, and the block conveyed

to the new owners.*®*

The sale of this small block illustrates the ease with which Maori could get into financial
arrangements that cost them their land. It is likely that from the start McCarthy intended
to purchase the block, possibly with speculation in mind, and looked for suitable
customers at his store to prey on. The use of the Native Land Court to individualise title

was a necessary concomitant to purchase, leading to either false evidence of occupation

59 Thid.

81\ Sellar to Wittem Nicholson & Co., 23 October 1886. Op cit, p.60.

“82 Report, E. Barton to the Governor of New Zealand, 10 November 1886, MA13/28, NA, Wellington.
Matapuha DB p.41.

8 Telegram, W. Morpeth to Von Sturmer. Op cit, pp.31-32.
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being given in the Native Land Court, or false evidence of non-occupation being supplied
by petitioners to have restrictions removed. Judge Brookfield’s attempts to protect the
owners’ interests, were subsequently undermined by not only McCarthy’s bankruptcy
and Whittem & Nicholson’s determination to acquire Matapuha as part payment of
McCarthy’s debts to them, but also by the disregard for the grantees shown by his Chief
Judge.

The valuer involved in Barton’s inquiry may possibly have been involved in a deal with
Whittem and Thompson & Murray, who as noted in the Te Ore Ore No. 3 block study,
owned a large proportion of the adjacent Te Ore Ore lands. In addition, the local
magistrate’s involvement in the transaction was questionable, with the documents he
witnessed being said to be “absolutely untrustworthy,” while the forms sworn out for the
satisfaction of the Trust Commissioner were dismissed as mere “cloaks for fraud and
dishonesty.” This little block and others investigated under Barton’s commission provide
important evidence, not only about the working of the nineteenth century Government’s
restrictions policy, but also with regard to the poor Maori economic circumstances in the

late-nineteenth century.*®’

5.10.6 Maramamau

Maramamau was an area of 4,123 acres reserved from an 1854 Crown deed. When it
came before the Native Land Court in 1866 and 1867, it was divided by the Ngati
Rakaiwhakairi and Ngati Hingakawa hapu into Maramamau East of 2,213 acres and
Maramamau West of 1,910 acres. As noted earlier, the 1866 survey by Duncan was
disputed and resulted in court action to recover his survey equipment after one group of
Maori halted his work and removed his gear. This indicates that the claim of those who

sought the survey was contested. The two portions of the block are considered below.

¥ Memo W. Morpeth to Davis, Native Office, 15 January 1887. Op cit p.19, and pp. 6-11.
** Murray, p.72.
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e Maramamau East

Maramamau East was awarded to seven grantees whose claim derived from their tipuna
Te Kahutara. The 2,213-acre block was charged with £153 6s 6d owing to the surveyors
Jackson and Dennan. Restrictions were ordered by the Native Land Court, but did not

appear on the Crown grant when it was issued.

The block was leased to Bidwill in April 1868, and in 1869 — in the absence of the
restrictions intended to be placed on the title — he purchased 315 acres of the block,
possibly in order to clear the survey debt. In 1871, six grantees conveyed their shares to
one other grantee to enable the remaining 1,898 acres to be subject to a 10-year mortgage
of £1,000 to Reverend Stack. Te Manihera objected to these arrangements, but Trust
Commissioner Heaphy approved them. Again, this was permitted due to the absence of
restrictions on the title. Stack assigned the mortgage to Bidwill, who in the period 1877—
1879 acquired the interests of seven grantees. He held the purchase monies in trust until a
difficulty with the title of one grantee was settled, and then kept back some of the
purchase payment to clear the outstanding mortgage, indicating that his holding of the

debt over the land was a factor in its sale.

The restrictions ordered were easily got around to enable the alienation of the entire

block, due to the simple fact that the restrictions were never put in place.

e Maramamau West

Maramamau West was awarded to Matiaha Mokai and eight other grantees whose claim
derived from their tipuna Te Rangipohia. The 1,910-acre block was charged with £132
owing to the surveyors Jackson and Dennan. The Native Land Court ordered restrictions

and the Crown grant issued in 1867 confirmed these restrictions.
Like Maramamau East, this block was leased to Bidwill in April 1868 for £60 per annum,

but due to the restrictions being properly imposed on the title, no alienation occurred for

some time. In February 1883, Makere Waito and six other grantees (who were successors
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to three of the original nine grantees) wrote seeking the removal of the restrictions to

enable them to sell the land to Cooper for £3,000.*

The matter was referred to the far from impartial Maunsell, who supplied the usual and
acceptable motives for the alienation, informing the Government that the grantees “have
abundance of property, more than they require for their maintenance.” However, he had
to acknowledge that some of their supposed holdings were papatupu land, the future
ownership of which could not be assumed. He also pointed out that the grantees derived a
mere £60 per annum from the fixed-rent lease, and that Bidwill refused to match the price
offered by Cooper. He added that about 400 acres of the block consisted of Lake
Otekenga, and some of the block was frequently flooded and, “from what I can gather,
the greater portion of the land is valueless.” While this allegation was advanced to
indicate the limited economic utility of the land (unless drainage works were undertaken),
it also hinted at the customary value of the lake as a food source but this does not appear
to have been considered by officials prior to the eventual approval of the removal of
restrictions. Finally, Maunsell claimed that Matiaha had initially sought the restrictions
on aliepation in 1867, but that he had in fact been “in ignorance ... as to the effect of
it.”*7 This assertion was doubtless connected with Maunsell’s role in assisting Cooper to
gain the signatures of the ‘ignorant’ grantees of Maramamau West, to the deed alienating

land that was to have been set aside for them.

Native Department Under-Secretary Lewis noted that not all of the grantees appeared to

be involved in the sale so he did not support it, on the grounds that:

I do not think that it is advisable to mix up Native and European
proprietors in the same block of land and that until all of the owners agree
to sell or divide their interest, consent should not be given to the alienation
of any share.**®

“86 Makere Waito and six others to Native Department Under-Secretary, 13 February 1883. N.O. 83/479,
with MA 13/25. National Archives. Maramamau Documents.

“7 Maunsell to Native Department Under-Secretary, 20 April 1883. N.O. 83/1012. Op cit.

%88 Lewis minute of 15 May 1883, on N.O. 83/1337. Op cit.
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Native Minister Bryce concurred, and the restrictions were, briefly, retained.

In June 1883, Matiaha Mokai and the other grantees apparently submitted a petition
through the Masterton lawyers Beard and Gray. In it, they sought the removal of the
restrictions to enable the completion of the sale to Cooper, in which they had by then all
joined. However, the nature of the wording sought for the removal raised questions; the
petition (clearly prepared by the lawyers rather than the grantees) asked that the
governor’s assent to the deed, “shall extend and apply to each and every conveyance of
the within described land to be hereafter made by any other native owner to the within
named purchaser.”® Clearly, not all the grantees had accepted the deal, but the
restrictions over the shares of the non-sellers would, under this proposal, be removed as
surely as over the shares of the sellers. Officials were concerned that Cooper would

derive too great a pre-emptive right under such a wording.

The plot thickened when Matiaha’s descendant Hemi Matiaha wrote to the Native
Department on 5 July 1883, to say that if any document had recently been received from

Matiaha Mokai requesting the removal of restrictions it should be treated as a forgery for

d.490

he had died on 6 June. Hemi asked that the restrictions be retaine Beard and Gray

wrote again in September 1883, enclosing a further petition signed by all 16 grantees,
including the deceased Matiaha.*”' Lewis noted dryly that:

This case presents a peculiarity, viz., that the seller whose name appears
first on the conveyance has written to the Native Office asking that the
restrictions should not be removed. The Native Agent, Mr Maunsell, to
whom the case would be referred for enquiry is the attesting witness to the
signatures and probably acting for the purchaser, so that if any personal
inquiry is necessary I think I had perhaps better go myself.492

% Beard and Grey to Native Department Under-Secretary, 13 June 1883. N.O. 83/1748. Op cit.

“% Hemi Matiaha to Native Department Under-Secretary Lewis, 5 July 1883. N.O. 83/2303. Op cit.
“! Beard and Grey to Native Minister, 4 September 1883. N.O. 83/2789. Op cit.

2 1 ewis minute, 11 September 1883. Ibid.
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Clearly, Maunsell was compromised through acting for the vendor, and equally clearly,
so too were Beard and Gray. Lewis informed the two lawyers of Hemi Matiaha’s

objection.

However, Hemi’s objections vanished along with all the questions surrounding this
highly questionable transaction. Hemi wrote on 4 September 1883 to state that he now
consented to the removal of the restrictions, having only objected because of Matiaha’s

% On 12 September, one day after

death, but that he was now officially his successor.
concluding that he needed to go to Wairarapa to personally inquire into the suspicious
circumstances of Maunsell’s involvement, Lewis simply recommended the removal of
restrictions.*® This was formally done on 30 October 1883,%° and Maramamau West was

gone.

5.10.7 Ngatahuna No. 2

On occasion, the inability of grantees to access their land, due to it being surrounded by
Pakeha land and without legal access, was cited as a reason for its alienation, and thus the
need for the removal of restrictions. Such blocks are referred to as ‘landlocked’, but not
all landlocked blocks were created that way; frequently the landlocked portion was a
remnant created when other portions around it were sold and no provision was made to
ensure access to unsold portions. The Matapuha block (see above) was said to be land-
locked, and Ngatahuna No. 2 was in a similar position, with its lack of access cited as a

prime motive for its alienation.

Ngatahuna No. 2 block was part of the Ngatahuna reserve of 1,552 acres set aside within
the Castle Point deed in 1853. Ngatahuna No. 2 was a 67-acre portion of the original
reserve and was known as “the Maori Garden.” Restrictions on alienation were placed on
the title to No. 2, but were not imposed on No. 1, even though the Native Lands Act
Amendment Act 1866, stipulated that land reserved from early Crown deeds was to be

“% Hemi Matiaha, Papawai, to Lewis, 4 September 1883. N.O. 83/2835. Op cit.
494 ewis minute of 12 September 1883. Ibid.

198



Volume Two. Wero: The Challenge Bruce Stirling

automatically restricted. In 18609, title to Ngatahuna No. 1 was awarded to Atareti Matini
and nine others of Ngati Hamua, while No. 2 was awarded to Thaia Whakamairu and nine
others of Ngati Hamua.**® It does not appear to have had any right of way or other access

to it attached to the title.

.The surveyor Robinson had a charge of £19 on Ngatahuna No. 1, and £7 on No. 2. In
1871, 1,000 acres of Ngatahuna No. 1 was leased to Wardell at a rent of £20 per annum,
and on the same day the lease was signed, the remaining 485 acres of the block was sold
to him for £140. Two years into the lease, the 1,000 acres remaining in Ngatahuna No. 1
was sold to Wardell for £200. The official failure to ensure that the reserved land was
treated as such within the law, contributed directly to the loss of the land, the grantees of
which did not hold out long against the survey and court-associated debt and Wardell’s
lease-to-purchase strategy. A few months later, Wardell onsold the entire block to the
Attorney-General Sir James Prendergast for £1,000, a handy profit of almost 300 per cent
that was, unlike the Treaty of Waitangi, certainly anything but a nullity.*”” Prendergast
was also involved in a usurious mortgage over the nearby Whareama reserve
(Tupapakurua block).

With Ngatahuna No. 1 gone, the tiny remnant of No. 2 — a mere 67 acres within the
much larger Prendergast estate — could not last long, despite the restrictions imposed to
preserve a reserve first made in 1853. In April 1880, Thaia Whakamairu wrote to seek the
removal of the restrictions on alienation, saying that, “so small a piece of land is of no
use to 10 of us, it only contains 67 acres and lies entirely within the property of a
European.”*® Officials noted that the title had not even been released yet, as the survey
charge of £7 dating from 1869 had still not been paid. Indeed, the court costs of £3 15s
were also still outstanding.*® The familiar lawyer Beard wrote regarding Ngatahuna

No. 2 in July 1880, enclosing a deed of conveyance for the land from the grantees to

% See governor’s consent of 30 October 1883. N.O. 83/3405. Op cit.

#%6 Wairarapa Native Land Court Minute Book No. 1H, pp.65-68. Ngatahuna Documents, pp.7-10.

7 Ngatahuna Documents.

“% Ihaia Whakamairu, Manaia, to Native Department Under-Secretary, 26 April 1880. N.O. 80/1498, with
MA 13/22. National Archives. Ngatahuna Documents, pp.40-53.
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Hood for £167 (almost £2 10s. per acre; rather more than the 5s 9d per acre Wardell had
paid in 1871, or the 4s. per acre he paid in 1873). A letter for the grantees was also
enclosed reiterating the call for the removal of the restrictions, and the delivery of the title

to Beard, who would pay the £7 owing for survey.’®

Native Department Under-Secretary Lewis sought Maunsell’s opinion on the removal of
restrictions. He, typically, endorsed it, saying the land was far from Masterton, the
payment ample, and again asserted (as he had in the Maramamau case) that Maori had
not understood the nature of the restrictions when they agreed to them at the Native Land
Court.®® This is rather beside the point in this case, as Ngatahuna No. 2 was land
reserved from an earlier Crown deed and should, under the 1866 legislation, have been
restricted automatically. Maunsell was probably unaware of this fact, and was simply
parroting a line he used when responding to several applications for the removal of
restrictions. In any case, it was sufficient for Lewis, who promptly recommended the

removal of the restrictions.’®*

Curiously, the land-locked nature of Ngatahuna No. 2 did not appear to discourage the

intending purchaser, Hood, who later completed his deed of conveyance.’®

5.10.8 Te Ngutukoko

Te Ngutukoko was a block of 2,215 acres, also known as Kaiwhata reserve, it having
been reserved from the early Crown deed of that name. It was before the Native Land
Court in October 1868 and was awarded to nine grantees, but despite being a reserve no
restrictions were placed on the title.”™ The survey fees paid in 1868 came to £110 15s (or

one shilling per acre), money which the grantees had borrowed from the Beethams.>*

4 Minute for Native Department Under-Secretary Lewis, 14 May 1880. Ibid.

%% Beard to Native Department Under-Secretary, 3 July 1880. N.O. 80/2345. Op cit.
3% Maunsell memorandum, n..d. Ibid.

3921 ewis minute, 6 August 1880. Ibid.

3 Ngatahuna Documents, p.54.

3% Ngutukoko Documents, p.178.

%% Op cit, p.91.
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The survey debt and other costs arising out of the Native Land Court process, were
doubtless linked to the sale of 700 acres of Te Ngutukoko to Williams and Beetham for
£376 17s in November 1869 (equal to 10s 9d per acre). Similarly, with the simultaneous
lease of the 1,505-acre balance of the block to Williams and Beetham for £38 per
annum.*® As occurred with so many other leases, the interests of individual grantees
began to be picked off, commencing in October 1882 when 1,415 acres were acquired by
Williams and Beetham for £2,330 (equal to £1 13s. per acre), an area representing the
interests of a majority of the grantees. This acquisition led inevitably to a partition
hearing, with the court first sitting in October 1882 and making interim orders for three
areas; one of 505 acres with six grantees; one of 84 acres with three grantees, and; one

area comprising the balance of 926 acres with three grantees (Williams and Beetham).*"’

These 1882 orders were altered by November 1883 titles for Te Ngutukoko No.’s 1, 2,
and 3 of 168 acres each, No. 4 of 84 acres, and No. 5 of 1,626 acres (the Pakeha area,

%% Williams and Beetham continued acquiring

including the 700 acres acquired in 1869).
shares in 1885, purchasing the 84-acre interests of two grantees for £175 (just over £2 per
acre). An 1886 lease tied up all remaining shares, with a rental to non-sellers of £105 per
annum. In 1892, one undefined share was acquired for £140; in 1893 another undefined
share was purchased for £224 6s 8d, and another share for £168 Ss; in 1894, another
share was acquired for £168 5s, and several other shares for £168 5s in December 1894°%
This called for further partition orders, and in December 1894, Te Ngutukoko 81N was
divided into No. 1 of 168 acres with one grantee; No. 2 of 42 acres with one grantee, and;

No. 3 of 1,967 acres with three Pakeha owners (Williams and Beetham).’'?

A fresh lease in 1894, again ensured that the few remaining interests were tied up for 34

years (or until they could be acquired), with the rental for non-sellers dropping to just £35

%% Op cit, p.192.

7 Op cit, p.20.

3% Op cit, pp.23 and 160-167.
% Op cit, p.45.

19 Op cit, pp.142-147.
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per annum to reflect the fact that so few remained.”’! In July 1900, the final few shares
began to be acquired with Koroneho Hakekino’s interests in Ngutukoko 81N No. 1 of
168 acres sold to Bidwill for £675 (or £4 per acre). At the end of same month the final 42
acres owned by Rina Riwai was sold to Beetham for £168 (£4 per acre).’'* The court —
which was required to confirm the alienation of the land — noted that the final remnant of
Te Ngutukoko was “a long narrow strip sandwiched in amongst land owned by
Beetham.” The alienation was thus confirmed, provided that Rina Riwai used £100 of the

purchase money to acquire other land for herself.’?

It was a requirement of the 1894 Native Land Court Act that vendors not be rendered
landless by any transaction, so this rider on the transaction indicates that Rina Riwai was
likely to be rendered landless, unless most of the purhase money from her last remaining
land at Kaiwhata was devoted to acquiring new land. Unfortunately, survey costs arising
out of the various partitions were still owing, and after Williams and Beetham had

deducted these, she was left with just £50 with which to acquire a new economic base.

5.10.9 Whawhatiwahine

Whawhatiwahine was a block of 188 acres situated in the Maungarake area, the title to
which was investigated in September 1882, when it was awarded to Ngairo Rakaikikuroa,

Hoera Whakataha, Marara Hira, Manoa Natanahira, and Potara Waiwaka. The title was

14
d’>

restricte The land was leased in December 1882 by the grantees to the sheep-farmer

Cooper (who was involved in the Maramamau blocks; see above), at a rent of £10 per
annum. Cooper soon assigned this lease to Williams and Beetham, who were actively

acquiring land in the area (see Te Ngutukoko block above).’'

S Op cit, p.46.

312 Op cit, pp.51-53.

3 Wairarapa Native Land Court Minute Book No. 26, pp.204-205. Op cit, pp.53-54.
514 Whawhatiwahine Documents, p.8 and p.47.

315 Op cit, p.19.
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The lease appeared to be no more than a way to keep the land tied up while its purchase
was completed. Even before the lease was signed Ngairo had written to the Native
Minister seeking to have the restrictions removed. While acknowledging that only three
months before “we asked to have restrictions placed upon it so that it could not be sold,”
he now asked to have them removed so that the land could be sold to Cooper, as “all the
land adjoining that piece belongs to him.”'® Once again, the pepper-potting of small
Maori interests amongst large Pakeha ones was contributing to the alienation of those
Maori interests. While the bureaucracy ground its way towards approving the application,

the lease was signed, clearly as an interim measure only.

Maunsell was asked to report on the application and, given his links to Cooper, promptly
did so, observing that, “there was no occasion, as far as I can see, for a restriction as the
owners have other lands of considerable extent for their subsistence.” That at least
encapsulated the policy on restrictions on alienation; they were related to current
“subsistence” only, with no heed paid to future needs or any economic development. He
thought that the court may have had some reason for ordering the restrictions, but if this
was not forthcoming then the land should be sold. The Native Land Court Registrar
simply consulted the generally inadequate minutes (rather than the judge), and could find
no motive for the restrictions, and as the Maori grantees “seem to have plenty of other

land,” Native Department Under-Secretary Lewis recommended sale.>’

However Native Minister Bryce cautioned that they should be asked why they had sought
restrictions in the first place,518 even though Ngairo had explained this in his initial letter,
saying they had put the restrictions in place to stop the land being sold. Three months
later, they seemed to have to sell it. In response to Bryce’s inquiry Ngairo wrote again in

July 1883, claiming that they did not understand the meaning of the restrictions that the

316 Ngairo Rakaihikuroa, Te Whiti, to Native Minister, 4 December 1882. N.O. 82/3733, in MA 13/25.
National Archives. Op cit.

317 Maunsell memorandum, 12 January 1883; Bridson, Native Land Court, to Lewis, 26 January 1883, and;
Lewis minute for Native Minister, 30 May 1883. Ibid.

318 Native Minister Bryce minute, 8 June 1883. Ibid.
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court had proposed them, “and we consented under a misapprehension.””'® This sounded
remarkably like Maunsell’s opinion of restrictions, as enunciated on several occasions
when he recommended their removal. Given his links to Cooper, the possibility that he
arranged for the appropriate response to Bryce’s query cannot be dismissed. Lewis

reiterated his earlier support for sale, and in August 1883 Bryce finally concurred.’?

Be that as it may, some delay in the removal process prevented the minister’s approval
being acted upon, and in November 1883 the well-practised firm of Beard and Gray
forwarded the deed of conveyance from the Whawhatiwahine grantees to Cooper, which
transferred the land to him for £240 (or £1 Ss per acre). They asked for the removal of
restrictions to be formalised.”®' By 1884 no progress had been made, and in March of that
year Hoera Wakataha and the other grantees then submitted a petition for the removal of
restrictions, followed by a further plea from Beard and Gray.’”* Lewis responded by
raising the same points he had already raised and had answered in 1883, remarking that
he could not find the reason for the imposition of restrictions and referring the matter

back to Maunsell.

Maunsell at least was capable of putting a stop to this faintly farcical paper merry-go-
round, responding in April 1884 that the land was remote, surrounded by Beetham’s land
on Wainuioru River, “and therefore comparatively worthless to the owners, a small rent
only being derived from it.” The grantees also had “ample other land for their
maintenance.” He did however raise a query as to the intended purchaser, as none had
been named in Hoera’s petition and Maunsell thought there was no agreement amongst
the grantees on this point, and that a completed deed of conveyance should be supplied

d.’® Again, this ignores the fact that a deed of

before the restrictions were remove
conveyance had been sent in a year before, as Lewis discovered when he referred to the

existing papers, but he asked Maunsell to check if all the grantees did wish to sell to

319 Ngairo Rakajhikuroa to Morpeth, 27 July 1883. N.O. 83/2396. Op cit.

21 ewis minute for Bryce, 8 August 1883, and; Bryce minute, 11 August 1883. Ibid.

321 Beard and Grey to Native Minister, 16 November 1883. N.O. 83/3566. Op cit.

*22 Hoera Wakataha and others. March 1884. N.O. 84.895, and; Beard and Gray to Native Department
Under-Secretary, 20 March 1884. N.O. 84/896. Op cit.
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Cooper at the price named (£240). Maunsell quickly confirmed that this was so (and

indeed had been for more than a year) and Bryce approved the removal of restrictions.”*

Despite the Governor confirming the removal of restrictions in August 1884, there was
one minor hitch. Ngairo wrote to Lewis on 30 August 1884 to warn him against giving
any money to “Rapp and Hare” on account of Whawhatiwahine, adding that, “I have not
signed my name to the deed.”®® Lewis could not understand the difficulty and merely
responded that the matter had nothing to do with the Government, and referred Ngairo to
the Trust Commissioner.”*® This minor glitch did not prevent the long-deferred sale
formally proceeding on 12 December 1884, when the land was finally sold to Cooper for
£240.54

5.10.10 Thuraua Reserve

The Thuraua reserve at Moroa, a 200-acre block, is illustrative of the attitude of
Wairarapa Maori to the collective nature of land ownership, even where the legal
ownership might be vested in one grantee.’?® In this case, title does not appear to have
even been ascertained before the land was somehow alienated, without any official
endorsement of the sale. As a reserve the land should have been subject to restrictions on
alienation, but in the case of the Thuraua reserve nothing was done to check the loss of

what was still disputed land.

The Government was first advised of the potential for disputes over the land in January
1868, when Peeti Te Aweawe of Rangitane ki Manawatu, joined with Wi Tutere to write
to Featherston about the reserve at Moroa, or Thuraua, made by Huru Te Hiaro and his

father Horopapera Whatipu (by 1868 the latter was deceased). They informed Featherston

523 Maunsell to Native Department Under-Secretary, 30 April 1884. N.O. 84/1460. Op cit.

521 ewis minute, 8 May 1884; Maunsell minute 11 May 1884, and; Bryce minute 14 August 1884. Ibid.

325 Ngairo Apuroa to Lewis, 30 August 1884. N.O. 84/2697. Op cit.

526 ewis minute, 4 September 1884. Ibid.

%27 Op cit, p.50.

528 This is quite distinct from the disputed Ihuraua Crown deed, affecting land north-west of the Castlepoint
deed.
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that Huru Te Hiaro had been given the management of the reserve by the tribal
committee, which authorised him to have the land surveyed. Pelichet did an initial survey
and Kempthorne completed the plan of Thuraua. They had heard that some had claimed
the land was reserved for a “European township” and that houses had been built there, but
asked Featherston, “do you duly consider the lands formerly reserved by the Maori as
permanent lands for them, which act was agreed to by the Queen and to which you
Pakehas have given the name of reserves...” They then asked, “They considered such

reserves, “were made for the benefit of the Maori,” and asked:

How then did you take the lands? Was it by law or not? All the people
owning the land are living, you are aware of the native custom of putting

one person’s name in a deed, though there are many owners to the
lands.”*

Featherston’s response is not known, but he only appears to have been given a precis of

the letter, rather than a full translation.

It was not until 1877 that the letter was fully translated at the request of Trust
Commissioner and Commissioner of Native Reserves Heaphy, who was then becoming
involved in an investigation of more than 100 long-standing complaints about Wairarapa
reserves, as well as being involved in an investigation of an extra-legal transaction

involving Thuraua.

The record is then silent on Thuraua until unsuccessful attempts were made to have its
title investigated by the Native Land Court in September 1872, the applicants being
Renata Paechora, Karamau Te Ra, Rota Moea and Hamahona Marakaikiri of Nga Te
Mairehau hapu. Some of the same applicants again applied without success to have title
investigated in 1879, (they being Te Warena Tera, Karauana Te Ra, Horima Mutuahi,
Renata Hika, Hamahon Mutuahi, and Rota Moea of Nga te Mairehau and Rangitane). A
further claim in April 1881, got as far as being opened before the court before being

%29 Peeti Te Aweawe, Wi Tutere, and others to Featherston, 24 January 1868. MA-MT 1/1b. National
Archives.
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dismissed, the applicants this time being Te Warena Te Ra and others of Nga te Mairehau
and Rangitane, and Horima Mutuahi of Rangitane (living in Palmerston North), who

claimed through their tipuna, Irimanaka.

The 1868 protest and 1872 Native Land Court application may be linked to an extra-legal
and unregistered lease of the land to A. Grant for 14 years at a rent of £30 per annum (the
value of the rent indicating the relatively high value of the land). Te Hira Patoromu, Te
Kaka, and Pairetu Paraone arranged this. Grant assigned the lease to the Minchins in
September 1874, and in 1876 they mortgaged the lease. A rival claimant, Marakaia
Horomona Te Hira, appears to have previously leased the land to the Minchins, and in
June 1876 he sold the land to them for the paltry sum of £40. The low price was
apparently due to his lease having already virtually amounted to a purchase, as the rent
for the term of the lease was paid as a lump sum advance. This was a practice previously
criticised by Heaphy. Marakaia later stated that he had leased the land to dispute Huru Te
Hiaro’s rights to the land; his sale of Thuarua ended those rights.

Heaphy, unsurprisingly, refused to certify the sale of the land in 1877, and returned the
deed to Minchins’ lawyers, Izard and Bell, telling them that there was no legal title that
could be sold. In any event, the land had gone. In 1886, Renata Pachora and others
petitioned on the matter, saying Thuraua had been sold by Ngati Kahungunu without their
knowledge, and they wished it to be returned to them. The Native Affairs Committee
made no recommendation in the matter. Quite simply, the supposed reserve had
disappeared, perhaps as early as 1868 when Peeti Te Aweawe and Wi Tutere had first
questioned how the land had been taken, under which law. They asked then, “for whom

did the Queen reserve the lands?” The answer appeared to be, not for them.

5.11 The Akura Block: 1867-1900

The Native Land Court’s adversarial and legalistic environment was antithetical to the
approach Maori had previously taken to resolving land disputes. Things were not helped

when, as Wairarapa Maori said, “certain claimants are not entitled to certain lands ... and
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wish to make the court a means for acquiring interests therein.””*° The court was an arena
in which the winner took all, reducing the need for compromise between rival parties;
this exclusive and combative forum acted against the inclusive and consensus-based

approach to dispute resolution utilised on the marae.

The Akura block is an example of not only this issue, but also illustrates many of the
difficulties caused by the Native Land Court’s approach to ascertaining title to Maori
land and its rulings on land disputes, and of the Maori attempts to mitigate the difficulties
caused by the court. The block also involved the use of a jury which, while it offered the
opportunity of a greater Maori role in the court process, actually proved — like the court’s
Maori whakawa — to be poorly implemented and failed to improve the outcomes for the
land’s right holders. Indeed, the judge hearing the case was not initially sure a jury was

even allowed under the Act he was supposed to be administering.

The relatively early fragmentation and alienation of Akura through partition, succession,
and partial purchases, is also indicative of the impact of land court processes on
Wairarapa land, and is also revealing of the pressures confronting the owners. In addition,
the block illustrates the ongoing difficulties for Wairarapa Maoﬁ arising out of the poor

definition of the boundaries of the early Crown deeds.

5.11.1 The First Hearing: 1867

The block, comprising approximately 900 acres, included the Akura pa (near Masterton)
and was adjacent to the Kaikokirikiri block gifted for education purposes in 1853. Indeed,
Wardell, on behalf of the Crown, variously claimed that it lay within the
Kuhangawariwari block acquired by the Crown in 1854, and that it overlapped with the
gifted school land. Akura first came before the court in 1867, when judgment was
withheld due, as one observer later alleged, to the possibility of a violent clash between

the competing claimants. >

3 Wellington Independent, 1 October 1868 (Raupatu Document Bank, p.34807).
31 Wellington Independent, 1 October 1868 (Raupatu Document Bank, p.34807).
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This was not, of course, apparent from the bald record maintained by the Native Land
Court. The minutes of the case, which was first heard in Greytown on 22 and 23 August
1867, only hint at a dispute. Thaka Te Moe led the party claiming Akura (having had the
land surveyed), but the basis of his claim was not recorded in the minutes. He sought
restrictions on the alienation of the land (as did another claimant, Te Ropiha), while the
surveyor, Wilkinson, applied for the delivery to him of any title issued in order to secure
his unrecorded survey charges (these charges were later paid in land, with 52 acres of
valuable Waipoua land adjacent to the nearby Kaikokirikiri school reserve being
transferred to honour the debt to Wilkinson; see below). Wardell claimed that the land lay
within the Crown’s 1854 Kuhangawariwari block, but Thaia Whakamairu refuted this.
After several hours of evidence and a lengthy adjournment from 10 a.m. to 2 p.m. on the
second day of hearing (probably to facilitate an out-of-court agreement), Peneamine
Puawhio appeared and protested against any division of the land between the rival parties
and also against the issue of any certificate of joint ownership involving Thaka Te Moe’s
party. Ihaka, on the other hand, was “happy to have the land divided by the court.” The
court simply adjourned the case to a future sitting, charging the claimants £3 for this non-

result.’*?

The land was, however, hotly disputed and Thaka Te Moe later wrote to Native Land
Court Judge Smith and Chief Judge Fenton, in an attempt to have it solve the dispute. He
said that he had told Smith at the Greytown hearing that Thaka Te Ao and others who he
alleged to be Pai Marire, were threatening to take possession of his farm and crops. Thaka
Te Ao had told Smith “that it was all nonsense,” but Thaka Te Moe wrote that, “my word

to you has turned out to be true.” He continued:

the Hauhaus Thaka Te Ao, Peneamine, Te Ropiha and some others have
taken a portion of my farm and have driven off my Pakeha ploughman. I
am thus unable to get my work done. They drove off my Pakehas and took
my farm on the 22™ October, the timber which I had split on the 21st
February the Hauhaus will not give up, and they have destroyed my

%32 Wairarapa Native Land Court Minute Book No. 1, pp.174-177. Akura Block Documents, pp.1-4.
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bridges (waapu) and carried all my farming gear — I am very much
annoyed about it (pouri) and wish you to write to me to give me some
comfort as I am very dark in consequence of this conduct of the
Hauhaus.>**

Opponents in such disputes were often labelled “Hauhaus,” probably in order to
emphasise the loyalty of the complainant and encourage Government support for their

position.

Before any reply was made, Thaka wrote again, this time in conjunction with Aperahama
Te Ao, Wi Paraone, and Te Wirihana. Thaka repeated much of the earlier accusations and
added that he believed that Bannister, who was the lessee on the land, “was siding with
the Hauhaus,” in that “my year’s rent was stolen by that Pakeha and given by him to the
Hauhau.” Bannister was also accused of saying he too would turn Thaka Te Moe off the
land (presumably because he was now leasing it from the counter-claimants). Thaka said
he had in fact been turned off the land by his opponents, and had then gone to “the
administrators of the English law” to seek a “proceeding according to law,” asking local
magistrate Renall and the whakawa Thaia Whakamairu for assistance. He wished to use
the Native Land Court but his opponents told him that, “they say that that investigation is
wrong ... they have blamed you, that is the court and all its laws.” The counter-claimants
were instead seeking to have Thaka Te Moe (or, rather, his claim) “tried” by a runanga.

He finished by claiming that they were going to kill him.>**

It is not known what reply was sent to IThaka, but marginal notes indicate that Fenton
advised them that he could not intervene, “as I understand the court had investigated.” Hé
asserted that, “I decided the title to his land, there is an end of it as far as they are
concerned. The rest is with the ordinary law of the colony, with the Government.” This
was not, of course, true as the court (let alone Fenton personally), had not decided
anything (other than to adjourn the case). Nonetheless, the Chief Judge concluded that he
doubted that the Government would help Thaka, “call in the law to his assistance,” adding

53 Thaka Te Moe to Fenton and Smith, 7 November 1867. Akura Block Documents, pp.501-502.
334 Thaka Te Moe and others to Fenton, 13 December 1867. Akura Block Documents, pp.510-512.
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that, “I have sent his letter to the Government.” A later note on the reverse of the letter

simply recorded that, “this has all been settled now.”**’

5.11.2 The Second Hearing and the Jury: 1868-1869

Akura returned to the court in Greytown on 30 September 1868, but Thaia Whakamairu
asked that it be heard at Masterton. Despite Thaka Te Moe’s objections, he admitted the
block was near Masterton and that all parties lived near there, so it was adjourned to the
Masterton sitting, being heard there on 15 October 1868.°%¢ However, when the case was
called only Thaka was present, the counter-claimants being absent, so the case was again

d.®*7 All the claimants appeared to be present soon after this, and the following

adjourne
day Wardell applied on behalf of the “parties interested in Akura,” stating that they,
“were anxious that the court should hear and adjudicate on the claim, and urging the
desirability of doing so.” The court declined to reopen the adjourned case as some parties
might still be absent, but added that as the case had been “partly heard” at the last sitting
the court might confirm any arrangement that the contending parties might make. Even
so, the judge concluded that he was “unwilling to create a precedent” in this way,

agreeing only to proceed if all parties were present the following morning.>*®

On 17 October 1868, it transpired that there was no agreement between the parties and,
“it was finally decided and ordered that the issues between the two parties should be tried
by a jury at the next sitting of the court.”**® Maunsell and Judge Smith later exchanged
correspondence, and were both so unfamiliar with the entirely unused provision for juries
that they did not believe it could be used, as they were of the view that no regulations had

been gazetted with regard to juries (as required under s.17 of the 1865 Native Lands

%35 Marginalia, n.d., op cit.

336 Wairarapa Native Land Court Minute Book No. 1a, p.3. Op cit, p.5.
337 Wairarapa Native Land Court Minute Book No. 1g, p.40. Op cit, p.45.
338 Wairarapa Native Land Court Minute Book No. 1g, p.59. Op cit, p.46.
>3 Wairarapa Native Land Court Minute Book No. 1g, p.63. Op cit, p.47.
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Act).>* This was incorrect as regulations had been gazetted in 1866, and eventually this

was discovered and a jury was used hear the Akura claims.

Akura returned to the court in March 1869, when Thaka Te Moe applied to have the case
tried by jury and 12 jurors were subsequently empanelled, with Anaru Tuhokairangi as
foreman. Wardell appeared briefly to again claim that the block included a portion of the
land gifted to the church in 1853. This matter was returned to after the jury’s decision
was given, when the surveyor Wilkinson said he had commenced at the stump that
marked a boundary point of the gifted land, and had taken the angle from there on the
basis of Thaka Te Moe’s instructions, adding that holes and stakes were also found
locating the boundaries of the gifted land. He admitted to Wardell that he had not had a
copy of Mein Smith’s survey of the gifted land, and acknowledged that what he had taken
for a marker post may have in fact been a trig station, which “would account for the
discrepancy” identified by Wardell. A Provincial Surveyor appeared to confirm that the
survey of the gifted land and Wilkinson’s survey were not in accord and the court ordered

that the Akura boundary be corrected.>*!

Peneamine outlined his Ngati Te Ahuhu claim, based on descent from Te Umuiti and his
hapu’s lengthy occupation, cultivation, and use of the land (catching kiore, tuna, and
various birds). Potted birds given to kin in Manawatu were reciprocated with the gift to
Peneamine’s father of a tiki called Te Nga, which he showed to the court. The land was
named for a female ancestor called Kura who, accused of puremu, hanged herself. He
said he had never seen Thaka Te Moe or his party on the land in those times, although
Thaka had moved on to the land after the departure of Te Kemara, the kaiwhakaako
(Christian teacher) sent to them by Colenso. He said Thaka only lived on the land as their
kaiwhakaako, some years after 1840, and his actual land interests were at Opaki, north of
the Waipoua River, but had been allocated to the Crown. He later lived on the
Kaikokirikiri land gifted to the church (land which Peneamine’s hapu had given to

340 Ward (1974), p.213, and; Williams, David V., ‘Te Kooti Tango Whenua’ The Native Land Court 1864-
1909. Huia, Wellington, 1999, p.155.
4 Wairarapa Native Land Court Minute Book No. 1h, pp.53-54. Op cit, pp.69-70.
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Bishop Selwyn). Ihaka Te Hei later stated that Thaka Te Moe had only arrived on the land
at the time of the Kohimarama hui of 1860. Peneamine admitted that one of Ihaka Te
Moe’s party, Kararaina, was of Peneamine’s hapu and was entitled to share in the land

(although she had died in January 1868, but had descendants entitled to the land).***

Ihaka Te Moe’s claim, and that of Wi Paraone, for Ngati Matangiuru, was derived from
their tipuna Matangiuru, who he stated had divided up the land in the area between
himself and his sisters. He acknowledged that one of these sisters, Maruinga, had married
Te Hau of Peneamine’s hapu, but that she had been given the land at Opaki, not Akura,
which Matangiuru retained. Thaka admitted he had not lived on the block prior to his
becoming a kaiwhakaako, but claimed that all had left the district and taken refuge at
Nukutaurua, adding that his matua Te Ropiha had returned to Akura in 1841 (although he
now opposed Thaka and was with Peneamine’s party). Peneamine and his people were
then at Opaki pa and only cultivated part of Akura. He did not claim all of the block and
admitted that Peneamine’s hapu had a claim too as, “we are all from one ancestry”
(alleging that the whakapapa given by Peneamine was wrong). Thaka claimed that the
block was originally Rangitane land, but Hine-i-te-arorangi had been allowed to occupy it

and all who claimed Akura descended from her.>®

It was stated by Ihaka that the land had been allocated to settlers twice prior to coming
before the Court, and that both parties had been involved in these allocations, with the
annual income being distributed to various rangatira by turn: “Peneamine and party got
the first rent; I got the second year’s rent; the third Kararaina got.” The evidence of
Marakaia Tawaroa indicates that further leasing activity and the related income may have
influenced the stance of some claimants. Although he did not claim Akura himself,
Makaraia concluded: “I think that both parties have an equal right on the land. They are
of one ancestry and have both lived on it. It is greed for money that makes one try to oust

the other.”*

%2 Wairarapa Native Land Court Minute Book No. 1h, pp.35-42. Op cit, pp.48-55.
343 Wairarapa Native Land Court Minute Book No. 1h, pp.43-47. Op cit, pp.56-60.
3% Wairarapa Native Land Court Minute Book No. 1h, pp.46-48. Op cit, pp.59-61.
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Thaia Whakamairu of Ngati Kaiparuparu appeared to advance the claim of his wife,
Irihapeti, but also endorsed Thaka’s right to it, a right that he said involved more than
simply occupying Akura as a kaiwhakaako. He was not sure who occupied the land
before the heke to Nukutaurua, but upon their return to Wairarapa most had lived at
Kaikokirikiri not on Akura. The first kaiwhakaako Hoera occupied the land before Te
Kemara, and then Thaka Te Moe. Irihapeti herself said her claim derived from Te
Wharekaho who came from Heretaunga, and was given land at Ngaumutawa (and utilised
Akura), and she also had a claim through the oral will of her aunt, Erana Okaroa (or
Takaroa), who left her share in the land to Irihapeti. This claim had been acknowledged
by Kararaina on 24 January 1868, shortly before her death, and her words had been put

down in writing at that time.

Te Manihera Rangitakaiwaho of Ngati Moe and Te Retimona Korou endorsed the view
of Marakaia that both parties had an equal right to Akura from the same tipuna, Te
Manihera adding that, “I have always heard that both parties occupied it.”**

Judge Monro addressed the jury before retiring to consider its verdict, but what he said to
them was not recorded. Their decision was recorded as being that Peneamine énd the
descendants of Te Umuiti were entitled to the northern half of Akura, while Thaka Te
Moe and party should have the southern half. It was decided that Irihapeti had no claim.
Many Maori later disputed that this was in fact what the jury had decided (see below).
" Thaka Te Moe put in a list of 10 people (including himself) to go on the title to Akura
South, and title to an estimated 442 acres was ordered in their favour, subject to the plan
being corrected and the division line being surveyed. Further fees of £5 were charged.
Peneamine, on the other hand, refused to accept a grant for only half the block, and

declined to supply a list for any such grant.>*®

345 Wairarapa Native Land Court Minute Book No. 1h, pp.49-51. Op cit, pp.62-64.
346 Wairarapa Native Land Court Minute Book No. 1h, pp.53-55. Op cit, pp.69-71.
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5.11.3 Protest and Rehearing: 1869

It was later reported that many Maori were dissatisfied with the decision, and ascribed it
not to the jury but to Judge Monro, who appears to have misunderstood or misapplied the
jury’s finding. The first indication of opposition to the court’s interpretation of the jury’s
finding came from the Wairarapa Runanga (“the Maori Council of Wairarapa”) which
wrote to Judge Monro, Wi Tako, and Henare (the latter two being whakawa) to say that
they did not wish the Akura decision to be implemented as it was “under dispute and
there is talk about fighting.”**” Monro later prepared a memorandum (presumably for
Fenton) outlining the dispute over the block between Ngati Matangiuru and Ngati Te
Ahuahu. He asserted that the evidence showed that both parties had the same ancestral
rights to the land and had exercised ownership over Akura, so the jury’s verdict was to
divide the land equally. The claimants, he said, were happy with this decision but their
opponents were not “and stated that they would not allow the boundary line to be

surveyed.”*®

The matter was controversial so a hui was called at Akura pa on 24 April 1869, to discuss
the situation. Wardell and Masters were present when 170 “of the most renowned Maori
in the valley” talked over the case under the direction of the Wairarapa Runanga. Press
observers claimed that Thaka Te Moe had sought the aid of 200-armed men sent (or
perhaps to be sent) by Tareha (of Ahuriri) to “take possession of the half awarded to
him,” but this does not appear to have come to pass. Wardell advised those at the hui to
seek a rehearing of the case if they had good grounds. The Runanga resolved to join
Peneamine and the co-claimants in forwarding a petition to the Government to seek a

rehearing as:

the decision given by Anaru to the Court, as the foreman to the jury, was
erroneous, inasmuch as the jury never (they say) settled about the division
of the land, but when Anaru was asked by the court if the land was to be
divided equally between the claimants, he said, ‘yes,” and the reasons why

47 Hemi Te Miha and 10 others to Monro, Wi Tako and Henare, 24 March 1869. Akura Block Documents,
?P.490—491. :
¥ Monro memorandum, 20 May 1869. Op cit, p.489.

215



Volume Two. Wero: The Challenge Bruce Stirling

none of the jury spoke up at the time was that they were afraid of the
court,’*

As noted earlier, Maori had complained that, “the rules of the Court are too complicated
for their comprehension, and that consequently their cases do not come before the Court
as fully as they desire.”° It may have been this confusion, rather than fear, that
prevented a proper finding in the case of Akura. In any event, it is possible that the court
had misinterpreted the jury’s finding, and an incorrect and troublesome finding handed
down. While the matter could be more openly discussed and clarified in a Maori forum
such as the runanga, it was the court to which the parties would have to return to legally

resolve matters.

Thaka Te Moe continued his attempts to utilise the court to protect his disputed claim to
the land, writing to Fenton on 1 April 1869, to ask that the boundary laid down in the
recent decision be made permanent — that Fenton “make the fence permanent” — through

331 Despite this request it appears that feelings were running

the issuing of a Crown grant.
so high that the court’s finding could not be implemented on the ground. A solicitor
(probably acting for either Bannister or Ihaka Te Moe) asked for a copy of the Akura title
orders, but Monro noted that although orders had been made for a line to divide the
block, “he was told that the opposing claimants threatened to fire on anyone who should
attempt to cut it.” Due to the danger he had verbally requested that the surveyor not

survey the line “for the present.”***

A rehearing was eventually obtained in September 1869 at Masterton, but until that time
the prior decision continued to cause problems. Thaka wished to use his half of the land
but was “forbidden” by the Government to occupy it. Locals put this down to the
supposed threats of violence made by the counter-claimants — who were typically

characterised as “Hauhaus” — but admitted that there may have been some “reason and

 Wairarapa Mercury, 30 April 1869,

55%Wardell to Native Department Under-Secretary Rolleston, 6 July 1868. ATHR. 1868. A-4, pp.34-36.

%31 Thaka Te Moe to Fenton, 1 April 1869. Akura Block Documents, pp.497-500.

%2 P, A. Buckley, Wellington, to Native Land Court, 23 April 1869, and Monro memorandum, 21 June
1869. Op cit, pp.493-495.
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justice” on their side. Ngatuere later said (when seeking a rehearing in Ahikouka; see
below) that it was due only to Peneamine’s “perseverance” that a rehearing was obtained.
In all, he said, Akura “was tried three times by the Court, and behold, the result was

satisfactory.”>

The result was doubtless satisfactory to Peneamine but the rehearing of September 1869
was the fifth appearance of Akura before the Native Land Court, each appearance bearing
the costs of travel and accommodation, the appearance of surveyors, court fees, and the
loss of productive work time. At the rehearing, heard from 1 to 6 September 1869, the
evidence presented to the jury in March 1869 was largely repeated with additional detail
on some points, although it was not heard by a jury this time. Ihaka Te Moe opened
proceedings, claiming that the boundaries of Akura had been defined by he and Ropiha
when they had excluded the land from the Crown deed affecting adjacent land. He
claimed that Ropiha had arranged the deed, saying, “I and my tribe were averse to selling
and were hapa [‘gone by’, i.e., passed over or ignored], I had £10 only which was given
to me by Thaka Te Ao.” Thaka Te Moe admitted to not having participated in the gift of
Kaikokirikiri to Bishop Selwyn in 1853.

It was recalled that when Ihaka Te Moe came to Akura in 1858 or 1859, he found
Peneamine and other people on the land, who had put up fences. With regard to the
distribution of income from Akura, Ihaka said that he and Ropiha had allocated the land
in 1860 to Chamberlain, with Kararaina (Ropiha’s wife) getting the first year’s rent of
£21, but she gave the money to Peneamine. Thaka claimed Chamberlain did not pay the
second year’s rent, but that other settlers paid Ropiha for the right to graze their cattle at
Akura. Thaka claimed that as he had none of that money, “I turned Chamberlain off.” In
1864, Akura was leased (illegally) by Thaka and Ropiha to Masterton storekeeper Henry
Bannister for 10 years at £30 per annum. Peneamine had the first three years rent but in
the third year, “we quarrelled over it” and Thaka had the land surveyed and filed the
Native Land Court claim over it. He said both he and Peneamine had agreed that the

553 Wellington Independent, 27 May 1869, and; Ngatuere to Wardell, 14 July 1870, enclosed with N.S.
70/887; in MA 13/31. National Archives.
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successful grantees were to give up 25 acres to pay for the survey. Ihaka concluded by
stating that he had a list of 19 grantees and proposed dividing the land into two portions,
adding, “it is only a boundary proposed in order to get in all the names, there is no

division of the property at present existing.”>*

At this time, only part-way through in the four-day case, the local press reported that
Thaka’s case had actually been dismissed as his list of grantees included the names of
some counter-claimants. He refused to withdraw them from his list, “as he thought they
had a right to a part of the land,” so his case was reportedly dismissed and the court
moved on to Peneamine’s case.’®® This report appears to be a misinterpretation of events
by the paper’s correspondent, as Thaka had completed his case and Peneamine was due to
commence his, but there may well have been some discussion over lhaka’s list of
proposed grantees. As it comprised 19 names, it may have included some from the

opposing party, which does not appear to have been acceptable to the Native Land Court.

Before Peneamine opened his case Te Ropiha revealed that he, “did not desire any
certificate of title, nor was he willing that the land should be divided;” that is, he wished
to withdraw the land from the court. It also transpired that Peneamine had, at Ngatuere’s
request, previously withheld his application for an investigation of title. Despite their
reluctance to participate in the Native Land Court process, they were clearly forced into it
by Ihaka’s claim. The court instructed Peneamine that he needed to file a claim, and
abide by the court’s decision, if he wished to be heard at all. He had to put up £5 as

security for costs, and could then file his list of 18 grantees.

Peneamine’s witnesses then gave evidence, including Thaka Te Ao, who recalled the
dealings at Akura with early settlers, commencing with Peter Hume who, in about 1848,
had a written agreement with Thaka Te Ao, Hamuera, Pakiahi, and Maraea. He paid £10
per annum for the first year for the use of land which included Akura. Karaitiana Te

Korou later stated that he then allocated the land to Collins in 1849, although Thaka Te

354 Wairarapa Native Land Court Minute Book No. 1g, pp.1-39. Akura Block Documents, pp.6-44.
%% Wairarapa Mercury, 4 September 1869.
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Ao noted only that the second year’s rent, £30, for the land was from Collins, and that
Peneamine received it. He bought a horse with the money, and the following year
Hamuera had the rent of £30 and bought a pounamu with it. After the fourth year some of
the land was included in Crown transactions and the rents stopped. Ihaka Te Ao referred
to Thaka Te Moe’s allocation of the land to Chamberlain in about 1860, claiming that the
first year’s rent was £15 (not £21 as noted earlier) and that he (not Kararaina) received it,
but that he, “bought a plough with the money by Karariana’s desire and she had the
plough.” He knew of the subsequent allocation to Bannister, and referred to quarrels over

“Akura at this time, accusing Thaka Te Moe of wanting to “pana” him (expel, push out)
and Peneamine from the land. Thaka Te Ao went to Taranaki for a year in 1865 (possibly
to join their fight) but when he returned he said there were further quarrels with Thaka Te
Moe over sharing Bannister’s rent, and he found Thaka Te Moe encroaching further on
the land and allowing sawyers on to it, followed by land agent Maunsell with a surveyor.
He said he, Hamuera, and Peneamine went and got the rent of £30 and divided it. Later
he and Peneamine received the rent alternately, with Thaka Te Ao using £20 of his year’s
rent to pay for Kararaina’s tangi (in early 1868), giving the remaining £10 to Pirihuia
Paku.

Karaitiana Te Korou then spoke, recalling that the land had been left to Thaka Te Ao and
Peneamine, who had allocated it to Hume. Many participated in that allocation and in the
£50 per annum rents deriving from it, and Akura was only one part of a larger allocation
of land to Hume. He was succeeded by Collins, and Collins by the Crown transaction,
and not long after that, Ropiha’s claim to the land was made through Matangiuru and had
become a grounds for quarrel between him and Thaka Te Moe and Peneamine ever since.
During questioning, Karaitiana referred to, “the whakawa o Erana ki a Te Ropiha ...”
implying that the Wairarapa runanga had earlier adjudged the matter (see below), but its

findings could not prevent the Native Land Court becoming involved.
Ngatuere’s evidence referred to the disputes over Akura and to another allocation
involving Akura, this time one arranged between Te Ropiha and Russell and taking in

Opaki, Te Ore Ore, and Akura. Ngatuere said that, “my matua Te Rahui built a pa at Te
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Pokohiwi to prevent Ropiha’s lease being carried out, ‘kia kaua te Pakeha e homai’. 1
came with the taua of Ropiha, 170 people against Te Rahui, peace was made.” Russell
was then taken to Te Ore Ore by Ropiha and “the pou of Te Rahui was put in and the
Pakeha returned, Te Rahui afterwards asked me to get a Pakeha.”

Thaia Whakamairu echoed Karaitiana’s recollection of a Maori forum which had earlier
resolved the Akura dispute, saying that in 1858 he had gone to a “komiti about the land,
the komiti was called for by Erana Tokaroa.” Te Ropiha opposed Erana and raised his
Matangiuru claim, later being supported by a few other rangatira. He also recalled an
altercation at Ngaumutawa between Peneamine and Thaka Te Ao on the one hand, and
Aperahama Te Moe, Thaka Te Moe, and Te Ropiha on the other, after which an allocation

of the land was arranged (which seems to confirm what Ngatuere said).

Henry Bannister also appeared and stated he had paid rent up to 1870 under an agreement
with Peneamine (and Kararaina), who used to tell him who to pay the rent to each year;

one year it went to Thaka Te Moe and Wi Paraone.

After four days of evidence, Judge Smith adjourned to consider his finding, and gave his
judgment on Monday, 6 September 1869. His compromise ruling found for Peneamine
and his party, but subject to the limited rights acquired by Thaka Te Moe and Aperahama
Te Moe over land actually cultivated and fenced in by them, comprising only 25 to 50
acres. Thaia Whakamairu then resubmitted the claim of his wife Erihapeti (or Irihapeti),
as representing Erana Tokaroa, and after some evidence from Erihapeti, Peneamine and
Thaka Te Ao admitted her to the title. Title was awarded to Peneamine Kopuawhia and
nine other grantees (the block, finally surveyed out at 856 acres, being known as Akura
No. 1), excepting 50 acres in the south-east corner of the block awarded to Thaka Te Moe,
and later known as Akura No. 2. Despite an earlier request, no restrictions on alienation
were placed on the title. Wilkinson, the surveyor, advised the court that he had been paid

by Bannister,”*® who in turn collected his payment in land.
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The rehearing of September 1869 may, as noted earlier, have been satisfactory to
Ngatuere and to Peneamine, but the thoroughly defeated Thaka Te Moe could not have
been so content with the outcome. He appears to have largely failed to establish his claim
when it had previously been the subject of a challenge by Te Rahui in the 1840s, and had
also been defeated when his claim was placed before the komiti or runanga that had
considered it. Nonetheless, the Native Land Court erred and initially awarded him half
the land, leading to further conflict and substantial costs before the court confirmed what

Maori already knew about customary rights to the land.

It appears that the rehearing was almost not heard at all, as the court required each side to
deposit £5, the money going to the victor to cover costs. However, the claimants
appeared to be “very poor” at this time and could only, “raise the required sum with great
difficulty.” In addition, they were away from their homes and camping in uncomfortable
temporary whares; this, combined with wet weather, also contributed to, “this matter
being brought to such a speedy conclusion.” It later transpired that they had already
incurred debts to the Bannisters of at least £130 in having the block surveyed, paying
court costs, and attending the numerous sittings all over Wairarapa. As a result 52 acres
of the valuable riverfront land of Akura No. 1 was transferred to the Bannisters (see
below).

At the end of the case, Thaka was found to have essentially no rights at all to Akura, “but
in consideration of improvements of fencing and ploughing, he was granted 50 acres.”

His small grant appears to have taken in some of these improvements and, given that
Thaka Te Moe had been the kaiwhakaako, it also included the pa’s church.>”’

356 Wairarapa Native Land Court Minute Book No. 1g, pp.1-39. Akura Block Documents, pp.6-44.
557 Wairarapa Mercury, 4 and 8 September 1869.
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5.114 The Fragmentation and Alienation of Akura No. 1: 1869-
1900
After the 1869 judgment was obtained, the Akura block (near Kaikokirikiri) became
subject to the processes of the Native Land Court, particularly the fragmentation of title
that so often occurred after waves of alienation and succession orders fractionated
undefined interests in a block, until they were too small to be of any economic value or
practical utility. This was especially apparent when interests were defined on the ground
and partitioned out of the parent block, often as a result of a purchaser acquiring some
interests. Although this did not occur in some unsold Wairarapa blocks until the early
twentieth century — when successions and incomplete purchases had built up so as to
require defining on the ground — several Akura blocks were affected a decade or so after

title was granted, as the original grantees began to die off.

Akura was leased to Charles Bannister (a local storekeeper who of course held the survey
charge over the block) for 21 years from December 1869, having already been allocated
to him informally prior to the determination of title. It had been agreed at about that time
that the Bannisters would meet the survey charges and other costs associated with the
Native Land Court process, in anticipation of being paid in land. Henry Bannister
appeared before the Trust Commissioner in October 1872 to confirm that Meretene
Peneamine and nine others had agreed to transfer to him a portion of Akura, being
Waipoua Section 47, 52 acres of land beside the Waipoua River and adjacent to the
school reserve. This was in lieu of payment of the £130 they owed him for the Akura
survey and other debts, he having “paid the expenses of the Court and kept the natives

during the three separate sittings of the Court at Greytown and Masterton,”>®

The 1869 grantees began to die in 1876, with succession orders emerging from the court

from 1880 onwards.”> The first succession resulted in nine successors having shares in

%58 Trust Commissioners Alienation file, Waipoua Section 47, 22 October 1872. Akura Block Documents,
pp-645-648. See also deed of sale, D 36/811a, 2 October 1872. Op cit, p.663.

** Akura Block Documents, pp.74-80. One interest was passed on by a will in 1876, obviating the need for
a succession order.
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the one tenth of Akura No. 1 owned by one of the original grantees. Other deceased
grantees had even more successors and in 1881, Bannister commenced acquiring the
shares of 10 successors to Thaka Te Ao’s share.’®® In 1885 further successors applied for
the first partition of the block, in order to define their shares (largely because so many
other undefined shares had been alienated). The case was initially adjourned and moved
from Masterton to Palmerston North, and then to Otaki, indicating the expenses to which
Wairarapa Maori could be put in connection with retaining their land.*®! Further
succession orders, and further alienations (these to Joseph Iorns) occurred through the
latter 1880s,°%? before the 1885 partition applications returned to the Native Land Court
in September 1890, by which time six of the original ten grantees had died. The court had

to be adjourned yet again as agreement could not be reached on the subdivisions.*®

Further disagreements emerged in the lengthy 1892 partition hearing, but matters were
finally resolved, partly as just over half the block had by then been alienated by the
successors to the original grantees to various Pakeha (while a further 52 acres had been
alienated by all of them to Bannister in 1872). The block was divided into 18 partitiohé, 5
of which were awarded to Pakeha purchasers, leaving the remaining 34 Maori owners
with 13 separate subdivisions, ranging in size from 1 to 156 acres. Interestingly, the

retained lands were generally those with fewer grantees:

350 Akura Block Documents, p.663/3.

36! Wairarapa Native Land Court Minute Book No, 5, pp.27-28. Op cit, pp.89-90.

562 Akura Block Documents, p.663/4.

583 Wairarapa Native Land Court Minute Book No, 16 pp.319-321, and 323-324. Op cit, pp.101-104.
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Table 5.11.1 Subdivisions of Akura No. 1 Block, 1892

Akura . 6 120
Akura 1 No. 2 1 19
Akura 1 No. 3 Sold 213 | Henry Bannister
Akura 1 No. 3A Sold 9 | Samuel Hawkins
Akura 1 No. 4 11 156
Akura 1 No. 5 Sold 41 | Cummins, Burnett, Yule
Akura 1 No. 6 Sold 6 | Messrs Bannister
Akura 1 No. 7 Sold 80 | Joseph lorns
Akura 1 No. 8 5 30
Akura 1 No. 9 Sold 46 | Messrs Bannister
Akura 1 No. 10 1 5
Akura 1 No. 11 Sold 15 | Mary Ellers (Maori)
Akura 1 No. 12 1 15
Akura 1 No. 13 1 10
Akura 1 No. 14 3 45
Akura 1 No. 15 1 1
Akura 1 No. 16 1 1
Akura 1 No. 17 4 (Urupa) 2
(plus 52 acres, 1872-75)

It is difficult to calculate the purchase price of some shares as some of the purchasers
acquired their shares from earlier purchasers, but the total payment for the 410 acres of
valuable land alienated to Pakeha seems to be £620 (an average of £1 11s per acre).”®* It
is known that Henry Bannister benefited from getting in early, acquiring the largest share
of 213 acres in 1878 for a mere £100 (although he may have still held further debts
arising out of the Native Land Court process over the land, or general store debts, which
were not reflected in the cash payment). Hawkins paid a considerable £50 for his nine-
acre share in 1881; Burnett and Yule paid £80 for their share of the 41 acres they shared
with Cummins (who paid Iorns £125 for his portion), and; Iorns appeared to have several

portions, paying a total of £390 to three separate vendors from 1885 to 1887.°6

364 As noted in the table, the balance of 15 acres was transferred to Mary Ellers, a Maori.
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Despite the lengthy 1892 hearing, there was still some dissatisfaction at the way in which
the court imposed the eventual partition on the contesting parties. In March 1893,
Meretene Peneamine applied for a rehearing of the Akura No. 1 partition, and the
response of the frustrated judge indicates the extent to which the Native Land Court’s
focus on individualisation was ultimately counter-productive to the administration of
Maori land. Judge Mackay outlined the history of the block, gave his reasons for settling
on the partitions that he had ordered, and complained that:

There is no formality in anything that is done, even when all the parties
concerned concur, some person or persons invariably secede and
endeavour by applying for a rehearing, to upset work that infinite pains
has been taken over, to settle satisfactorily. The only plan to put a stop to
this kind of application would be to increase the fee to £50, and impose a
fine in addition if it was found that the claim had been preferred out of
mere wantonness, or at the instigation of designing individuals who hope
to profit by the extra work created by a fresh sitting of the court.**

As with earlier Maori attempts to boycott the court, the compromise arrived at over the
partition of Akura No. 1 could be undone by a single disgruntled individual. Or, if not
undone, then questioned by the Native Land Court at great inconvenience and cost to all.
Mackay concluded that, “there is no justification for granting the prayer of the
applicants,” but unfortunately there had been no such refusal when Ihaka Te Moe had

earlier applied to upset the community’s findings as to the ownership of the wider block.

The remaining 13 Maori subdivisions of the block were subject to further fragmentation
through the 1890s and early twentieth century. It should be noted that an 1895 resurvey
altered the area of some subdivisions by a few acres. In addition, Akura 1 No. 3 was
further subdivided into four blocks before the 1892 partitions were altered and confirmed,
leading to the creation of a new and smaller No. 3 as well as No.’s 18-20 (see Table
5.11.2 below).

365 Akura Block Documents, p.663/4.
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Table 5.11.2 Partitions of Akura 1 No’s 1-20, 18921900

AkuraNo.1 | 21/12/1875 10 52 Sold for survey & other
(Part) costs.
1 12/12/1895 6 123.0.5
1A 16/7/1900 5 10.0.0
1B 16/7/1900 1 51.2.2
1C 16/7/1900 5 61.2.3
2 12/12/1895 1 19.1.10
2A 25/5/1895 7 27.3.26
2A1 | 9/9/1898 2 9.1.8 Sold
2A2 | 9/9/1898 4 18.2.18
2B 25/5/1895 1 23.0.0 Sold
3 12/12/1895 11 201.1.37
3 19/12/1895 6 114.1.30
3A 12/12/1895 1YY 9.0.24 | Purchased 1883
3B 27/8/1898 1 27.0.5
3C 27/8/1898 4 84.2.2 Part sold; 1 acre
3C1 | 25/7/1900 8 62.2.20 | Partsold;7.3.0.
3C2 | 25/7/1900 1 8.0.4
3C3 | 25/7/1900 1 6.3.8
3C4 | 25/7/1900 5 7.0.10 Part sold; 5 acres
4 12/12/1895 10 117.2.4
4A 31/3/1898 6 82.0.20
4B 31/3/1898 2 35.1.4
5 12/12/1895 kX 41.1.27 | Purchased 1883
6 12/12/1895 3@ 28.0.0 | Purchased 1878
7 12/12/1895 1(P) 80.2.20 | Purchased 1886-87
8 12/12/1895 2 30.0.25
8A 12/9/1898 1 10.0.0
8B 12/9/1898 2 10.1.21
8C 12/9/1898 3 9.3.4 Part sold; 1 acre
8C1 | 9/10/1899 4 7.2.4
8C2 | 9/10/1899 6 2.1.0
9 12/12/1895 3P 24.2.11 | Purchased — 1878
10 25/12/1895 1 5. 0.4 Sold
11 12/12/1895 1 15.0.34 | Mortgaged — 1899
Sold — 1900
12 12/12/1895 1 15.0.34 | Mortgaged 1899
13 12/12/1895 1 10.0.25 | Leased 21 years — 1897

366 Mackay to Chief Judge Native Land Court, 27 March 1893. Op cit, pp.456-464.
%67 p, indicating Pakeha ownership.
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confirme
14 12/12/1895 2 57.3.15
14A | 15/9/1898 3 12.2.31
14B | 2/7/1900 2 23.3.32 | Partsold; 1 acre
14B1 | 2/7/1900 3 2.3.1
14B2 | 2/7/1900 6 8.2.9
14C | 15/9/1898 1 21.0.32
15 12/12/1895 1 1.0.3 Sold
16 12/12/1895 1 1.0.0 Sold
17 Urupa 12/12/1895 4 1.3.38
18 19/12/1895 8 13.0.5 Subdivided from No. 3
19 19/12/1895 2 28.2.32 | Subdivided from No. 3
Sold
20 19/12/1895 1 45.0.0 Subdivided from No. 3
Leased 1897

A summary table can scarcely do justice to the immense complexities of dealing in Maori
land such as Akura. The surveys and resurveys alone are complex and time-consuming
(not to mention costly), while the unending round of successions and partitions entailed
further costs in attending courts, paying court fees, and possibly engaging a legal or lay

advocate familiar with the court’s processes.

A hint of what these processes and the fragmentation of Akura 1 meant to the grantees
can be seen in a more detailed analysis of Akura 1 No. 8. As the number of grantees
grows through the Native Land Court’s succession process, the land is fragmented and
shares are increasingly fractionated and less viable for economic purposes (see Table
5.11.3 below).”®

568 See also, Wairarapa Native Land Court Minute Book No. 18a, pp.313-319 and 335-337. Akura Block
Documents, pp.144-152.
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Table 5.11.3 Akura 1 No. 8 Partitions, 1892-1899

1892 | Akura 1 No. 8

T30

5; Anikanara Hinei-

2 owners; 10 acres

whakakaarahia, Miriama each
Te Whare, Wi Kingi’s 3 3 owners; 10 acres
SUCCessors equally
1898 | Akura 1 No. 8A 10.0.0 1; Anikanara 10 acres
Akura 1 No. 8B 10.1.0 1; Miriama 10 acres 1 rood
Akura 1 No. 8C 9.3.4 3; Wi Kingi’s successors 3 owners equally
1898 | Re-subdivision '
Akura 1 No. 8A 10.0.0 1; Miriama 10 acres
Akura 1 No. 8B 0.1.21 1; Otene Kuku Karaitiana
10.0.0 1; Anikanara 10.1.21
Akura 1 No. 8C 9.3.4 3; Wi Kingi’s successors 9.3.4
1899 | Akura 1 No. 8C1 7.2.4 2; Ranginui Kingi, Whaitiri | 3. 1. 22 each
Waimarama
Akura 1 No. 8C2 2.1.0 2; Waipukanga Iraia Kingi | 0. 1. 20 each
Parahihia Kingi

6; Karaitiana children

0. 1. 20 equally

The situation at 1900 was that approximately 545 acres had been sold, including the 52

acres of land alienated in 1872, to clear £130 of the possibly larger debt accrued by the

‘owners during the extended Native Land Court inquiry of 1867 to 1869, including survey

costs, court fees, and accommodation for the hearings. This left a balance of

approximately 311 acres in the hands of a growing number of individual Maori, including
the 55 acres of Akura 1 No.’s 13 and 20, which were leased for 21 years from 1897. The
retained lands included only 18 acres of the 50 acres of Akura No. 2, awarded to Thaka
and Aperahama Te Moe in 1869 (see below).

5.11.5

Akura No. 2: 1869-1900

The history of Akura No. 2 — the small portion awarded to Thaka Te Moe and Aperahama

Te Moe — is, given the smaller area and fewer grantees, somewhat less complex than that

of Akura No. 1. Succession applications for the interests of deceased grantees

commenced in 1886, when Hamuera Ihaka applied to succeed Thaka Te Moe, who had
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died earlier that year, having drawn up a will in November 1885. His interests were

awarded, in accordance with his will, to his widow Ripeka Thaka, and her six children.®

The death of the other original grantee, Aperahama Te Moe, led to another succession,
one which set in chain the almost inevitable partitions. In April 1895, Aperahama’s
widow, Hera Te Ata, simultaneously applied to succeed to his interests and then to
partition them out. Taiawhiao Te Tau appeared for her, asking that her share be cut out in
the eastern end of the block, noting that Hamuera Thaka had agreed with this. However,
this entailed an adjournment for one month while the court inspected the land, and
determined if an award of an equal share in the east of the block would be a fair division
of the land according to quality and economic value. In May 1895, an order for Akura
No. 2B of 23 acres was made for Hera Te Ata alone, while the 7 successors of Thaka were
awarded the remaining 27 acres in Akura No. 2A.*"° The purpose of Hera Te Ata’s
partition was, unsurprisingly, to enable its alienation, a formality completed in 1897
when Akura No. 2B was sold.””!

Next to fall was Akura No. 2A, which in September 1898 was divided into Akura 2A1 of
9 acres (awarded to Hamuera and Piripi Thaka), and Akura No. 2A2 of 18 acres (awarded
to the five other grantees of Akura No. 2A). By this time, Thaka’s widow Ripeka had died
and her six children succeeded to her one-sixth interest in equal shares. Hamuera and
Piripi sought to cut off their share on the old river bank side of the block, but the court
reversed this, awarding this to the majority of the whanau as, “the majority must be
considered as having the chief say in the matter.”>’* It is not apparent that the applicants
were consulted about this, and it might be noted that Hamuera Thaka had previously
appeared on behalf of his whanau and, after the death of their father, was possibly acting
as its head. The management of the whanau’s land was unlikely to be as straightforward

as ‘majority rule’.

3% Wairarapa Native Land Court Minute Book No.6, pp.17-18. Akura Block Documents, pp.97-98.
570 Wairarapa Native Land Court Minute Book No. 21, pp.264-268, and 334-335. Op cit, pp.161-165.
! Wellington Native Land Court Minute Book No. 6, p.252. Op cit, p.221.

572 Wairarapa Native Land Court Minute Book No. 24, p.52. Op cit, p.179.
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Akura No. 2A1 was, unsurprisingly, cut out for purposes of alienation and in July 1899
Hamuera applied to sell it to a Mr Riddle, with the intention of acquiring two other small
blocks from Mr Travers; one was an urupa of half-an-acre at Taueru, and the other was
an old pa site of two and-a-half acres, for which they were required to pay £10 and £25
respectively. (Quite why such lands had ever been sold is another question, one
indicating the weaknesses of either the process by which restrictions on alienation were
imposed or the Trust Commissioner’s inquiries.) Arranging this, and the sale of Akura
No. 2A1, cost them a staggering £20 in legal expenses. Fortunately the sale of Akura
No.2A1 was undertaken in tandem with the sale of the brothers’ shares in
Waikoukoutauanui No. 2A, Part Section 2A, which took the total purchase price to
£124°7

An attempt was made in 1900 to confirm the alienation of the shares of Kani Thaka and
Pane Rapana in Akura No. 2A2, equal to nine acres. Their other interests in land at
Papawai, Motuwairaka, and Waipupu were very small, and the court was reluctant to
approve the sale unless the money was used to acquire 20 acres of good land. The

confirmation was thus postponed, although for how long has yet to be ascertained.”™

Table 5.11.4 Akura No. 2, Partitions and Alienations, 18691900

Akura No. 2 Dec 1875 2 50
24 April 1895 7 27
2A1 | Sept 1898 2 9 Sold, 1899
2A2 | Sept 1898 6 18 Appln for sale of 9 acres
1900
2B April 1895 1 - 23 Sold, 1897

That is, by 1900 only 18 acres of the block remained for the growing community of

owners, with half of this remmnant about to be sold as of 1900.

5" Wairarapa Native Land Court Minute Book, No. 23, pp.100-101 and pp.144-145, and; Transfer 99/77.
Op cit, pp.188-190.
57 Wairarapa Native Land Court Minute Book No. 26, pp.229-230. Op cit, pp.216-217.
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5.12 Ahikouka Block: 1868-1890

The Ahikouka block, situated near Greytown, is another block that became entangled in
the unsatisfactory Native Land Court process, leading to a great deal of controversy and
many years of anguish for the rangatira Ngatuere Tawhirimatea Tawhao, who occupied
part of the block. As with Akura, a jury was also involved in the hearing of Ahikouka, but
due to the way in which the jury was selected and used by the Native Land Court it failed
to improve the court’s title investigation process and the findings were, much to

Ngatuere’s cost, plainly wrong.

A later ‘jury’ — or runanga rangatira Maori as it was called — was selected by Native
Minister McLean, and was comprised of eminent rangatira from outside Wairarapa. It
brought down a more carefully considered and definitive finding as to the ownership of
Ahikouka, largely in Ngatuere’s favour. Previously, the Wairarapa runanga had also
investigated the land (this inquiry being invested with the spiritual authority of Reverend
Ronaldson), and had found that Ngatuere’s party had customary rights over the land.
However, once the Native Land Court’s ‘engine of destruction’ was set in train not even
McLean — and certainly not Ngatuere or Wairarapa Maori — could reverse the errors
perpetrated by the court. The central difficulty was that the runanga, while sanctioned by
the Native Minister and backed by the customary authority of its membership, suffered
from the same fate as all Maori attempts to mitigate the wrongs of the Native Land Court
process; a lack of legal sanction. The result was the loss of the land to its customary

OWners.

5.10.1 The First Hearing and its Aftermath, 1868-1869

The saga, which lasted an entire generation, first came to light on 5 October 1868, when
Matiaha Mokai and his party presented their claim to the 866-acre Ahikouka block at the
Native Land Court sitting at Greytown under Judge Smith. Matiaha said he had given his
land “to be decided by the runanga,” and then applied for a jury to try the case. Smith told
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him that the case would have to be adjourned, claiming that, “the delay would be great
before the case be disposed of by a jury.” Matiaha had already allocated the land to
Strawbridge and English (probably a reference to Inglis, who had earlier been allocated
land in the area by Ngatuere) at a rent of £30 per annum, so he may have been anxious to
legalise this arrangement. He thus made the fateful decision to proceed with his claim to

Ahikouka without a jury.””

Te Manihera appeared with Ngatuere, Te Tutere, Eriata, Moihi Torohanga, Rihara, and
others to also claim Ahikouka, adding that, “there are upwards of 20 joint owners but
they have all agreed that the persons named should be the grantees.” He outlined their
case and revealing that the land had been contested for some years; and describing how
Ngatuere and the kuia Hokipera had lived on and occupied the Te Paiaro and Rurupopo
portions of the land after the people had returned from Nukutaurua in the early 1840s.
Indeed, Ngatuere was born at Te Paparu pa near Ahikouka, some said as early as 1773
(making him 117 when he died in 1890).°”® Hokipera had spoken to Te Manihera about
the land (in Ngatuere’s presence) in 1859, as Matiaha had attempted to “pana” (expel)
Ngatuere from the land. A runanga was then held at Papawai — or as Te Manihera said,
“there was a whakawa” — with Piripi Tuapa, Thaka Te Moe, Reverend Ronaldson and
“Bishop Abraham [Selwyn?]” in attendance. Hokipera supported Ngatuere’s rights while
others supported Matiaha, but in the end “Ngatuere was pronounced to be in the right and

the owner of the land now claimed by us.” He also had an urupa on the land.*”’

Thaka Te Moe, a Christian teacher involved in a later dispute over Akura (see above), also
recalled the 1859 runanga, saying the decision made then established a boundary between
Ngatuere and Ngati Muretu, a boundary that was confirmed by the “hahi” (church),
investing the runanga’s decision with a spiritual authority. He said Matiaha did not

dissent.”’®

575 Wairarapa Native Land Court Minute Book No. 1A, pp.21-34.
576 Ballara, Angela, ‘Ngatuere Tawhirimatea Tawhao’; in DNZB, Volume One, pp.316-318.
j;; Wairarapa Native Land Court Minute Book No. 1A, pp.21-34.

Ibid.
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Matiaha disputed the evidence and the earlier decision of the runanga. On 7 October
1868, the court concluded unhelpfully that, “the evidence before the court was of so
conflicting a character that the court could not make any order. It would therefore post-
pone the further hearing of the case, and advised the natives to come to some
arrangement among themselves.”” This was of course what the rangatira had already
done in 1859, but with the court holding all the legislative power, they had no ability to
press Matiaha to accede to the community’s decision on Ahikouka. Smith later claimed
that the adjournment was in fact only in order to fix the boundaries, and was done at the
request of the Maori claimants,** but his own minutes clearly contradict this assertion as
does Ngatuere’s later correspondence. Ahikouka was set down for further hearing on 24

October 1868, but the case was adjourned.’®

Native Land Court minutes typically fail to record much of what other sources can
indicate went on in court. In the case of Ahikouka, Ngatuere later outlined his view of the
first hearing of the claim, saying that in his view it “was just, there was no trouble.” This

was because he believed that:

it was seen that Wiremu Kingi and Tiaki Turi had land on the southern
side of Kopikopiko [Stream], and Matiaha Mokai was included with them
for they had one common ancestor, namely Muretu, and the court decided
that Ngatuere had a right to the land on the other side of the Kopikopiko
boundary, he and his friend claimed through ancestry, the name of their
ancestor was Kahukurawhitia, and that they, Wi Kingi, Tiaki Turi,
Ngatuere, and others should lay out their boundary amongst them.***

Ngatuere also wrote to “Te Runanga O Te Kawanatanga i Poneke” (the council of the
Government at Wellington) in October 1869, outlining what had happened in the year

since Smith had failed to make a decision in the Ahikouka case. He stated that, “there is

® Op cit, p.34.

380 Smith minute, 4 January 1869, on Ngatuere to Cooper, 25 December 1869. N.S. 69/501, in MA 13/31.
National Archives. Ahikouka Documents.

%81 Wairarapa Native Land Court Minute Book No. 1A, p.118.

82 Wiremu Tutere, Wellington, to McLean, 27 December 1872. N&D 73/302, in MA 13/31. National
Archives. Ahikouka Documents.
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with me a great difficulty, a very great difficulty, the aspect of which will probably
exceed the Akura case, the cause being the boundaries of Te Ahikouka.”

Smith’s non-decision led to further disputes as the pragmatic Te Manihera attempted a
compromise, much to Ngatuere’s displeasure. In May 1869 — or as Ngatuere put it, “at
the time of the visit of the Duke of Edinburgh” — he said Te Manihera had tried to shift
the boundaries of Ngatuere’s land at Ahikouka:

so as to give up the whole of the portions which belonged to us: the reason
for this being the words spoken by the Court, that we must ourselves find
out a dividing boundary, and when discovered we must intimate the same
to him (Judge Smith). It was in consequence of this that Te Manihera told
me to act leniently in the matter and also why we jointly, viz., Tiaki Turi,
Wi Kingi, Matiaha, Te Manihera Rangitakaiwaho, and myself, in the
presence of Judge Smith, Maunsell, and interpreter Cattell and the lawyer,
gavg:g;[his matter over (in order that the boundary might be fixed between
us).

Despite this concession, Ngatuere complained that Matiaha, “has again come over to this
side of that boundary fixed upon when we were in Wellington, and is clearing my
cultivation that he may take it for himself.” Perhaps séeking to bolster his position vis-a-
vis the Crown, the avowedly ‘loyal’ Ngatuere (not for the last time) disparaged Matiaha,
saying, “you are acquainted with the manner in which the Hauhau carry on their mischief
making.” Wi Tutere’s 1872 summary of the matter also recalled this boundary
agreement, writing that Te Manihera proposed to Ngatuere that the boundary be shifted
so as to “show some regard to our elder [sic] relations, Wi and Tiaki, for they are badly

treated by their elder [sic] relative Matiaha.”*** He concluded that they had gone on to the

%83 Ngatuere to Te Runanga O Te Kawanatanga i Poneke, 12 October 1869. N.S. 69/1255, in MA 13/31.
National Archives. Ahikouka Documents.

58 This sentence may indicate the shortcomings of the official translations of Maori correspondence, for it
does not appear that the older and more senior Te Manihera and Ngatuere would refer to Wi Tutere and
Tiaki Turi as their “elder relations,” or that Matiaha was, in turn, the “elder relative” of Wi Tutere and
Tiaki Turi. The Government later made the point that Matiaha was an entire generation younger than
Ngatuere (and Te Manihera). The mix-up probably derives from a misreading of the words tuakana and
teina.
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land and that Ngatuere had given his consent to the boundary that Ngatuere still adhered

to, the pegs of which were still in the ground.’®

The matter was referred to Native Land Court Judge Smith in 1869, who responded that
the case was pending and that his decision would not be affected by Matiaha’s actions.*®®
In response to a letter to this effect Ngatuere wrote again to the Government on 22
November 1869, revealing that he was under the impression that the case had in fact been

decided in October 1868, but not the boundary. Smith, wrote Ngatuere,:

left that to us and Ngati Muretu and myself to lay down that boundary.
Sufficient, the boundary has been laid down by Ngati Muretu and
ourselves. Matiaha is the only one who has not consented to that
boundary... there is nothing to be done by the court about this piece...all
Ngati Muretu consented and he is the only one who remained outside
making a disturbance, for he was found to be wrong in the Court. Only
Jack Jury, Wi Kingi and others were right and they were appointed to lay
down the boundary, which was done by us, by Jack, Wi Kingi, Henare,
and others.>®

As with the Akura case, the Native Land Court appears to have simply failed to
communicate effectively with Wairarapa Maori. The legal import of its rulings do not
seem to have been clearly understood, so once again a Maori runanga attempted to settle
a dispute that the court might or might not recognise, depending on the attitude of

individual Maori claimants who disagreed with the collective decision of the runanga.

The Government’s reply was again unsatisfactory to Ngatuere who responded on
Christmas Day 1869 that: “I was right to inform you, so that when serious complications
arise hereafter you will have been warned beforehand.” He also updated the Government
on Ahikouka developments, reporting that Matiaha had called a hui on 21 December

(finishing on 24 December) to discuss the boundary issue:

58 Wiremu Tutere, Wellington, to McLean, 27 December 1872. N&D 73/302, in op cit.
%8 Smith minute, 13 November 1869. Op cit.
587 Ngatuere to Halse, 22 November 1869. N.S. 69/476, in op cit.
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The word of that meeting was to drive me off the land. The self-
constituted committee placed on the land the descendants of Whakawhena,
the ancestor who was found by the court to have no title... 1 did not abide
by their decision; never, never. I said to that committee, my place will be
left for the real court to decide against me or not ....we have fully seen the
incorrectness of the boundary of Matiaha and his runanga.’*®

Clearly the Court’s failure to make a decision, and the Government’s failure to work with
the early and more authoritative Wairarapa runanga, had led to the establishment by
differing factions of lesser, competing runanga. Unsurprisingly, Ngatuere — already
backed up by the decisive runanga of 1859 and the boundary decision of the 1869
runanga — preferred to wait for the Native Land Court to hear his case.”® The
Government expressed its pleasure at this calm response, and Ngatuere in turn expressed
his gratitude, writing on the eve of Waitangi Day: “My heart rejoices because Mr Fox and
yourself say that are glad to hear that I am waiting for the Court.” However, he added
that:

if the court decides as the Hauhaus would like there will be neither
gladness nor joy. Your being glad is like the word of the prophet Isaiah
which says, “this people draw near me with their mouth but their heart is
far from me.”**

5.10.2 The Second Hearing: 1870

What happened when the land returned to the Native Land Court was worse than even
Ngatuere could have feared. Ahikouka was again before the court on 12 May 1870, again
under Judge Smith and sitting at Greytown. Despite Smith’s existing knowledge of the
case, he does not appear to have made any inquiries as to the absence of Ngatuere from
the Court, and proceeded to hear the case without any input from him. Matiaha simply
informed the court that those of his opponents represented by Tiaki Turi (Jack, or John,
Jury, also known as Whatahoro Jury) and Wi Kingi Tutepakihirangi at an earlier sitting

had withdrawn their opposition, instead joining Matiaha on his list of grantees, who

38 Ngatuere to Cooper, 25 December 1869. N.S. 69/501, in op cit.
*% Ngatuere to Cooper, 27 January 1870. N.S. 70/27, in op cit.
%9 Ngatuere to Cooper, 21 February 1870. N.S. 70/52, in op cit.
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numbered 10 in all. An 80-acre section called Te Matia was excluded for Ngatuere. There

were no restrictions placed on either of the blocks.*"

Wi Tutere described the hearing in his 1872 summary of the Ahikouka case, writing that
Matiaha had refuted the boundary agreed to by the runanga in 1869 after the Native Land
Court had failed to rule on the matter in 1868. He claimed that Matiaha then persuaded
many of Ngatuere’s co-claimants to oppose Ngatuere at the 1870 sitting, “and that hapu
consented and they concocted a falsehood, Matiaha having devised the scheme and
instructed them in their part.” Thus, the 1869 boundary was not adhered to and, “they got
possession of all the land, they did not mention the new boundary...the land was

stolen.”?

The loyal Ngatuere had in fact been absent with many other Wairarapa rangatira, helping
the Crown keep the peace in Horowhenua in a dispute between factions of Ngati
Raukawa and Muaupoko, which threatened to erupt into fighting. His children fell ill en
route back to Wairarapa, so he had to stop at Packakariki and at Pito-one (Petone) and
was thus delayed several days more than other rangatira. He did not even know of the
Ahikouka decision until three days after he returned, at which time he was asked to
appear as an objector to a counter-claim to the Te Matia block, cut out of Ahikouka
supposedly to represent his interests. He told the court he cared not for Te Matia and
wanted to discuss Ahikouka, only to be told that the court had settled it without him. His

word to the Government was bitter when he wrote that:

This is a new course taken by the Court in respect of disputed lands ... If I
had been present ... and my objectors had seen that I was wrong I would
not have kicked against the law, but a dishonest investigation, this is not in
accordance with the principles of law.>”

591 Wajrarapa Native Land Court Minute Book No. 1B, pp.187-190.

2 Wiremu Tutere, Wellington, to McLean, 27 December 1872. N&D 73/302, in MA 13/31. National
Archives. Ahikouka Documents.

5% Ngatuere to Cooper and Halse, 16 May 1870. N.S. 70/144, in op cit.
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Smith denied there was any valid ground for complaint, claiming that no fresh evidence
was taken so nothing was heard in Ngatuere’s absence, adding that he could have got to
the court sooner. He claimed, as had Ngatuere, that a decision had in fact been made in
1868, leaving only the boundary issue to be decided.”®* The problematic difference was
whereas Smith asserted that Ngatuere had been on the losing party in 1868, Ngatuere, Te
Manihera, and other rangatira had proceeded on the basis that they had won their claim to
the bulk of Ahikouka, leaving only the boundary to be resolved. The 1868 court minutes
reveal only that no decision had been made and that Maori had to resolve the matter, as
Ngatuere thought they had with their 1869 runanga. Instead, Ngatuere lost everything

without even being heard.

He promptly wrote again on 13 June 1870 in response to the Government’s reply to the
above correspondence, denying that he could have got to the Greytown court in May. The
whakawa Wi Tako had told the court that the Wairarapa rangatira were in Horowhenua,
leading to all disputed cases being adjourned until they returned. Ngatuere wrote that the
court said the adjournment would have to be paid for, whereupon Tiaki Jury “paid at once
30s.,” but after two further adjournments the case proceeded without Ngatuere. This time,

he wrote directly to Governor Bowen, applying for a rehearing and protesting that:

I am in distress about my land ... if you consent, it will be well, that it will
be opened, if not I will live always on my land and work at my
cultivations, I will erect my fences and will live always in my wooden
house... I will not move from my place. I will always live there. My neck
may be severed, but it will be upon my own place the scripture saith,
“cursed be he that removeth his neighbour’s land-mark.”***

Ngatuere also wrote to the Government, care of Wardell, in June and July 1870, referring

to the Native Land Court’s “cheating investigation” of Ahikouka, saying:

I was deceived by the court relative to the whares and cultivations and
clearings and fences for they were used as a means of giving my place to
another man while I was placed at Te Wainamu on the portion of another

5% Smith minute, 31 May 1870. Op cit.
595 Ngatuere to Bowen, 13 June 1870. N.S. 70/199, in op cit.
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man. Now in this case I shall strive continually for my place and will not
listen to any man... Mr Wardell, give ear and look clearly...the only word
for you to say is, cause the evil to be cleared away lest peace should be
shortened in our midst **®

The Government’s response was to warn him to stay off land awarded to another for, “if

597
>In

he persists in taking forcible possession of the land he will win trouble not land.’
response, Ngatuere reiterated that the land was his and that the court decision was unjust

and revealed that the Ahikouka dispute could rapidly escalate into armed conflict:

Look here, I am doing my work upon my own portion, and my friends
Tiaki Turi and Wi Kingi are jealous of me because I will not reply to their
letters treating of expelling me, and so their party came to seize (muru) my
timber. Akenehi went [to] detain the timber and was struck by Wi Kingi. I
rushed to the assistance of my child; we exchanged blows, and Tiaki was
caused by me to fall to the ground, when Wi Kingi struck me on the head
with a piece of timber... On the second occasion when they came to throw
down the fence I then took a rail of the fence and threatened Tiaki Turi
with it, and they ran away to fetch their guns. Tiaki Turi made his
appearance with his gun...Tamati Torouka went to turn their guns back
into their whare.>®

Given that he had applied for a rehearing, and that those who were successful at the 1870
court sitting did not yet have clear title, Ngatuere could perhaps have expected the
protection of the law in his occupation of his home, but he does not appear to have

received it.

Instead, Matiaha was permitted to commence acting as though the land was his, as he did.
As early as May 1870 he entered into a 21-year lease of 734 acres of the land to
Strawbridge, the annual rental being £60 per annum (Strawbridge appears to have already
been in occupation under an arrangement with Ngatuere).” This lease appears to have

been surrendered and a fresh lease of 740 acres was entered into in July 1870, with John

3% Ngatuere letter of 17 June 1870, enclosed with Wardell to Native Department Under-Secretary, 20 July
1870. N.S. 70/887, in op cit.

7 Minute for reply, 24 June 1870. Ibid.

%8 Ngatuere letter of 14 July 1870, enclosed with Wardell to Native Department Under-Secretary, 20 July
1870. N.S. 70/887, in op cit.
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Tully for a further 21 years at the same rental.®” Matiaha also sold six acres of Ahikouka

to James Cattell (an interpreter and local settler) for £10 in September 1870, perhaps to

601

clear costs associated with prosecuting the Ahikouka case.”” The press later reported that

even before the rehearing was settled in 1872, the land was leased out to Cattell and Tully
(although a formal lease for the 780 acres of Ahikouka South was not signed until 24

February 1872, at the same rental of £60 per annum but for the lesser term of 14

years).*%

Ngatuere, in response to the Government’s intimation of trouble for him if he entered into

a conflict with Matiaha, trouble which he clearly already had, went on to exclaim angrily:

Here with me are your condemnations of me, and your word also; I shall
get trouble and not lands! Which trouble? Is not the land the source of all
the troubles of this Island? Throughout all its parts the soil is the cause. So
also in this case, soil is the cause of the trouble. Do you listen! Now evil
will arise in Wairarapa through me; great evil, great evil, immense evil! ..I
shall now cease to remember the world of light. When my neck is severed
I shall cease to strive for my s0il.5*

He proposed a solution to the impasse — still not having heard of the outcome of his

application for rehearing — and referred to the Akura case, saying:

while I am alive [Ahikouka] must be treated in the same way as Akura. In
that case a jury gave the decision and in consequence of Pene’s
perseverance the investigation was reopened. ... if I were contending for
the greater portion of Te Ahikouka I should be wrong. I am contending for
the portion which belongs to myself at Te Waiokahukura, at Kopikopiko
as far as the Waiohine River... for the greater portion was to go to, his
share and mine, to Wi Kingi and Tiaki Turi in consequence of our friendly
relations with them. I shall not take possession there again, but I shall
strive to have the court reopened for that portion which was excluded from
that covenant of Te Manihera’s ... this portion of our district will now be

%% 1 ease of 24 May 1870. Ahikouka Documents, p.624.

5901 ease of 1 July 1870. Op cit.

%! Deed of sale, 2 September 1870. Op cit, p.625.

2 wairarapa Mercury, 17 February 1872, and; Lease of 24 February 1872. Op cit, p.624.

593 Ngatuere letter of 14 July 1870, enclosed with Wardell to Native Department Under-Secretary, 20 July
1870. N.S. 70/887, in MA 13/31. National Archives. Ahikouka Documents.
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left as a place upon which blood is to be shed. Rather let it be treated as
Akura which was tried three times by the Court, and behold the result was
satisfactory.®*

Following on from Ngatuere’s plea to Bowen for a rehearing, a more formal application
was submitted in August 1870, an application that was supported by, “te runanga Maori o
te Kawanatanga i Wairarapa™ at Pihautea (the whole of the council of the Government
natives in Wairarapa). The runanga sent a petition with Ngatuere’s application, endorsing
it and stating that it was wrong of the court to hear the case in Ngatuere’s absence, while
also warning of the escalating conflict at Ahikouka with Tiaki Turi and others breaking
down fences and resorting to arms. Wardell added that Ngatuere was “much aggrieved”
at the court’s action, particularly as Wi Tako had assured him the case would not proceed
without him. Wardell agreed that it was, “very much to be regretted that the decision was

given in the absence of Ngatuere ,” and he supported the application for a rehearing.*”

5.10.3 The Rehearing of Ahikouka by Jury: 1871-1872

The rehearing was granted by order in council on 26 September 1870, the case to be
heard before 25 September 1871.%% Despite the urgency, Ahikouka was not back yet
again before the Native Land Court until 3 August 1871, but only one whakawa was
present so no cases could proceed (Wi Tako being ill). Smith proposed using a local
whakawa to replace the absent one but both Ngatuere and Matiaha objected, fearing that
all of the Wairarapa whakawa were involved in the case on one side or the other. The
case stood over to 7 August, but before that the opposition of Wairarapa Maori to the
Native Land Court was being asserted. Hori Te Huki informed the court that, “it was the
wish of all the people of Wairarapa that the court should adjourn the hearing of all the
cases to a future period as there was a great deal of inconvenience in consequence of the

disputes of the natives, he raruraru, also on account of the weather.” Smith said that the

5% Ibid.

895 Wardell to Cooper, 5 August 1870, enclosing Ngatuere’s application for rehearing (not with papers) and
petition from Eruera Kopa and te runanga Maori o te Kawanatanga I Wairarapa, Pihautea, 30 July 1870.
N.S. 70/697, in op cit.

8% Order in council with N.S. 70/1495, in op cit.
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court, “could not entertain the proposal to adjourn the court upon such an application,”
although formal applications for individual cases to be adjourned could be, “granted or
refused as the court might deem proper.” The point was in any case moot for three days
as Smith was “indisposed” on 4and 5 August, and the following day was Sunday. On 8
August, Matire Piripi, Matiaha Mokai and Te Manihera appeared ,and advised the court
that, “a general agreement had been come to among the parties concerned in the cases
coming before the court that they should not be proceeded with at the present time.” This
effective boycott of the Court, was this time acceded to by Smith and the sitting
adjourned, including the Ahikouka case, although he did point out to those present that
the rehearing needed to be held before 25 September 1871.5%

Wi Tutere’s 1872 review of the case also mentioned the failed August 1871 hearing,
writing that, “Ngatuere was made a fool of by that Runanga,” agreeing for the land to be
withdrawn as he thought all cases were to be withdrawn as part of an organised boycott
of the Native Land Court, seeing this as “the right course to take ... lest you be deceived
by the Court and be deprived of your land.” He said Ngatuere was unaware of Matiaha’s
actions in making a “fresh application” for the court to Ahikouka, and it was only with
the notices of the 1872 court sitting that he, “became acquainted with their fraudulent

action of the Hauhau Runanga which has caused this trouble.”**®

Following the abortive hearing of August 1871, Tiaki Turi wrote to the Government to
ask that the Ahikouka rehearing be transferred to the upcoming Masterton sitting, adding
that he and others interested in the block had not been present when Matiaha sought the
adjournment of the case. He was said to now concur in their desire to have the block re-
heard at Masterton. A court official minuted this request to the effect that a third hearing
could not be granted although, “it would seem that the applicants for the rehearing were

absent from the court at the time the case was called.” The Government confirmed to

87 Wairarapa Native Land Court Minute Book No. 1B, pp.226-234.
8 Wiremu Tutere, Wellington, to McLean, 27 December 1872. N&D 73/302, in MA 13/31. National
Archives. Ahikouka Documents.
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Tiaki that it was not in its power to grant a further rehearing, although no one seemed

aware that no rehearing had actually taken place.®”

In fact, despite the time limit imposed by the September 1870 order in council, the
rehearing was not held until 9 February 1872 at Greytown before Judges Munro and
Smith; it is not clear on what basis the order in council was breached. The Government
official Maunsell appeared in his private capacity for Matiaha, and sought a jury for the
re-hearing of Ahikouka. Astonishingly, the clearly sympathetic Wardell appeared on
Ngatuere’s behalf (perhaps eager to see justice done to him in order that peace be

maintained) and on Ngatuere’s behalf opposed a jury trial, observing that it was:

improbable that an impartial jury could be found, the case having been the
subject of much previous discussion by a so-called committee which has
been self-constituted in the district but which Ngatuere neither
countenances nor recognises.’’

This appears to be a reference to the runanga established by Matiaha’s faction in defiance
of the broader-based Wairarapa runanga, which had ruled on Ahikouka in 1859 and 1869,
and which had supported Ngatuere’s 1870 application for a rehearing.

The court instead ordered that a jury of four would decide on a range of issues that were
in dispute. A list of 18 jurors was prepared, 7 of which were objected to by Maunsell on
behalf of Matiaha (being Wi Waka, Tamati Patoromu, Piripi Tharaia, Apiata Hakiaka,
Mikaere Te Tau, Anaru Tuhokairangi, and Hohaia Te Rangi). A further six jurors were
objected to by Wardell for Ngatuere (Thaia Whakamairu, Matine Ruta, Karauria Hape,
Hori Te Hunga, Karatiana Te Korou, and Charles Jury). James Cattell (a Pakeha
interpreter) was also on the list, but he and Karauria Ngawaru were absent, so the court
picked Piripi Te Maari out of the audience and added him to the three remaining jurors,

611

Raniera Te Tho, Hoera Whakataha, and Hamuera Korako (or Rongero).” " Ngatuere later

899 Tiaki Turi to Cooper, 8 August 1871; T. E. Young minute, 10 August 1871, and; Halse minute for reply,
11 September 1871. N.S. 71/750, in op cit.
z:‘: Wairarapa Native Land Court Minute Book No. 1B, pp.242-292.

Ibid.
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had cause to object to the composition of the jury but it does not appear that Wardell,
acting on his behalf, made any further objections at the time (or if he even could make

any further objections).
The issues put to the jury were:

e are the claimants (Matiaha’s party) the owners of the whole or part of Ahikouka (and
if so, which part), and,

e are the counter-claimants (Ngatuere) owners of the part north of Waiokahukura and
Kopikopiko streams or any part thereof (and if so, which part).

Matiaha summarised his case briefly, and then Ngatuere put his case in detail, giving
place names linked to his tipuna, mahinga kai used in the past, battles fought on the land,
and concluding that the title had not been disputed until after the return of Wairarapa
Maori from Nukutaurua, and the subsequent arrival of Pakeha. He recalled the hui
attended by many (including Selwyn) in about 1859 (before the Kohimarama hui and
about two years after Ronaldson’s arrival), which was convened to discuss Ahikouka, his
allocation of part of it to an early runholder, and cultivation of other parts. This runanga
settled the boundary between Ngati Muretu and Ngatuere.5

Wi Kingi’s role in negotiating in Wellington with the Crown for payment for land that
included part of Ahikouka was also noted, but Ngatuere said that this was due to Wi
Kingi’s debts. Instead of Ahikouka, Ngatuere and Te Manihera offered the Crown other
land south of Ahikouka as, “we pitied Wi Kingi,” adding that the land was not his but
was under the authority of Te Manihera and Ngatuere. Te Manihera (referring to his
Ngati Moe affiliation), referred to other Government involvement in the land, noting that
when it arranged for the taking of a road through the land in 1869 (after the indecisive
1868 court sitting), Ngatuere, Te Manihera, and Watarauhi dealt with the matter: “I never

heard that Matiaha or anyone else disputed our right to make the arrangement.”®"?

612 Thid,
813 Thid,

244



Volume Two. Wero: The Challenge Bruce Stirling

Te Manihera also testified in Ngatuere’s favour, saying that he had earlier supported the
claim to Ahikouka but now supported Ngatuere only in respect of a reduced area, saying,
“I consider that Ngatuere’s claim is right to the land he now occupies, that is the land
north of Kopikopiko [Stream].” It appears that this area, rather than all of Ahikouka, was

the only land Ngatuere had been claiming for some time.

Matiaha’s full case then commenced, referring to place names derived from his tipuna
and also recalling that he had opposed the second cultivation established by Ngatuere’s
people at Te Matia. This was apparently in the 1850s, before the land was allocated to
Thomas Inglis by Ngatuere in the 1860s (Inglis ran cattle on a small clearing on the land,
and also claimed to have “bought” four acres of the land from Ngatuere for £8. Matiaha
said there was a “whakawa” about the dispute between he and Ngatuere some time prior
to the allocation to Inglis as Matiaha, “demanded an investigation.” The runanga heard
from Hakopia Kaingakiore who said that Ngatuere was correct as regards his claim to Te
Matia and Paparu (two portions of Ahikouka) and, “after the matter had been decided by
the whakawa no one interfered.” He claimed the Kopikopiko Stream boundary was not

named at this time.*'*

A few others gave evidence before the case concluded on 13 February and the jury, after

four hours deliberation, announced its decision:

e are the claimants (Matiaha’s party) the owners of the whole or part of Ahikouka (and
if so, which part); the jury’s answer was, “ko nga tangata nana te tou e ti kau [or
kawa?] ki te whenua katoa i te mapi, except Te Matia”

e are the counter-claimants (Ngatuere) owners of the part north of Waiokahukura and
Kopikopiko streams or any part thereof (and if so, which part); the jury’s answer was

“Kahore o Ngatuere ma wahi i roto i tenei whenua.”®"®

614 1hid.
615 Ihid.
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That is, Ngatuere was awarded nothing, and all of Ahikouka went to Matiaha’s party (he
and six others, known as Ahikouka South), except the undefined Te Matia portion
(apparently excluded for Ngatuere), and another area of 86 acres (known as Ahikouka
North), which was awarded solely for Wi Kingi apparently because he had already
undertaken to sell 300 acres and required the land to partially meet his obligations
(perhaps linked to his debts). Matiaha’s fellow grantees were: Heneri Te Oka, Kereopa
Te Hoko, Makere Katene, Charles Jury, Ann Jury, and John or Whatahoro Jury

In December 1872, Wi Tutere recalled the hearing, writing that Matiaha’s party had,
“arranged for the Hauhau Committee to act as jury,” despite Ngatuere’s objecting to them
as, “they were inimical to him, and that some of them had been to eject him” (when the
dispute had earlier erupted into physical conflict). Ngatuere called for jurymen to come
from outside Wairarapa, but despite protesting twice about the jury, “his protest was not

agreed to.”5'¢

The local press also reported on proceedings, remarking on the appearance of Maunsell
for Matiaha and Wardell for Ngatuere."'” When the case was completed, the paper
summarised it, noting that the Ahikouka case was the only one heard during the week of
sittings and remarking on Wardell’s, “long appeal to the jury,” as opposed to Maunsell’s,
“short and decided speech [which] exposed the weak points of the case.” The paper was
under the impression that the delay in the jury announcing its decision (some four hours)
was due to Wi Kingi, “having deposed that the land in dispute belonged to ancestors of
Ngatuere, the opposition claimant. The reason of this is inexplicable.” It was certainly not
explicated, although a later inquiry certainly established that Ngatuere’s tipuna had
extensive rights over the land, but this jury was clearly not in a mood to deal with such
inconsistencies. It was also reported that Maunsell applied for costs of £50 against
Ngatuere, “on the grounds that the application for rehearing was frivolous and

vexatious.” The court awarded £10, doubtless leaving both parties significantly out of

816 Wiremu Tutere, Wellington, to McLean, 27 December 1872. N&D 73/302, in MA 13/31. National
Archives. Ahikouka Documents.
Y Wairarapa Mercury, 10 February 1872.
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pocket, but it was reported that Ngatuere had refused to pay, “so it will probably come
before the Resident Magistrate’s Court” (presided over by Wardell).5®

5.104 Protests and the Runanga Rangatira Maori: 1872-1873

In the wake of the rehearing, Ngatuere was not slow to express his anger at this decision,

writing to McLean that:

Friend, I wish to tell you that I am going to cause trouble in Wairarapa on
account of my land which was stolen by the jury and decision given in
favour of Matiaha alone... The court did not see any fault in me and my
witnesses but the land was instead given without cause to Matiaha and his
party....the decision was not in accordance with justice, but was in
accordance with what the jury decided. That jury is formed from the
Hauhau Committee, and they are at enmity with me hence their opposition
to me in respect of my land which has now been stolen. ... I will not move
off to another place... when the court was over my opponents were
defeated but on account of the court sending the case to the jury for their
decision I was capsized.5"

He had been given two weeks notice by Matiaha to move off the land. Officials claimed
that it was not in the Government’s power to grant a further hearing, but noted that,
“Ngatuere’s reply means resistance.” He was advised that, “the law must take its

course 29620

Ngatuere responded to the Government’s request not to cause trouble, with reference to
the earlier request by Wairarapa Maori for the Native Land Court to be abolished,

writing:

well leave my place alone, do not issue a Crown grant for it.. I did not
make that Court to steal people’s land and to cause trouble, no it is your
own work. the tribe have sent a request to you to abolish the Native Land
Court and so avoid trouble here and in other places. Well, you did not pay

818 Op cit, 17 February 1872.

619 Ngatuere to McLean, 20 February 1872. N.S. 72/180, in MA 13/31. National Archives. Ahikouka
Documents.

520 Halse minute, 26 February 1872, and Cooper minute, 29 February 1872. Ibid.
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any attention so what does it matter about this trouble... do not join your
hand to that of the Hauhau to break my head, let the Hauhaus alone so that
I can easily find out what they are made of.**!

Officials noted with some understatement that: “Ngatuere is an old chief of the old
school, and it is possible that he may give some trouble if he does not get this land.”
Cooper later admitted that Ngatuere, “urged, probably with some truth, that the jury (all
Wairarapa men) were prejudiced,”622 but nonetheless he concluded at this time that,

“another hearing should be steadily refused,” as it was.®”

In May 1872, Wardell belatedly forwarded five letters to Bowen regarding Ahikouka,
some written as early as February 1872, along with a further three letters for McLean.
Only three of the letters to Bowen were translated, and none of those addressed to
McLean (these letters still await translation). The first letter was from Ngatuere, Wiremu
Tutere, Hohapata, and others to Bowen, and was written on 16 February. It expressed,
“constant sadness resulting from these evil works of the Hauhaus,” referring to Matiaha
Mokai and his party, saying that their use of the Native Land Court was, “a different kind
of fighting and murder.” The court’s error was in heeding such actions, “stealing my
lands which were left by our ancestors,” and they thus applied for a further rehearing of
Ahikouka. They claimed that Matiaha had been “at work every day instructing the
Hauhau and his jury to give a decision contrary to the evidence,” adding that the jury had
been instructed by those they called “Hauhaus.” They reported that since the court ruling
there had been two hui about “that evil work,” and, “at each only one word prevailed, that
my portion should be returned to me.” It was claimed Matiaha had agreed to another
hearing, if “the whole people made application” for it. However, he had since told
Ngatuere to get off the land within 14 days and, “the whole people heard of his evil
actions and he was rebuked by them and he did not come to eject me but consented to let -

go my lands.” The governor was told that:

621 Ngatuere to Cooper, 5 March 1872. Op cit.

622 Cooper minute, 25 September 1872, on Hoani Meihana to Stafford, 23 September 1872. N.S. 72/1011,
in op cit.

523 Cooper minute on Ngatuere to Cooper, 5 March 1872. N.S. 72/180, in op cit.
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it is for you to give back my lands and my cultivations and my crops to
me... and is there any authority with him or his Maori King or his Hauhau
Runanga that they should be able to give back my land to me?... I will
leave the matter in your hands because I shall not go forth from this prison
of the court, but let me and my tribe not be lost sight of here or come forth
through you to life and peace when you show consideration for the request
of your fellow servant under you, the Queen, and our God also®**

Ngairo Apuroa, Raniera Roituata, and 36 others also wrote to the Governor on this

matter, referring to the “Hauhau jury” and the wrong decision they had made, and asking:

O Father is it just that decisions in law should be given dishonestly,
deceitfully, upon false statements?...O Father remove the effect of the law
upon this decision of the jury and the court... and leave it for the whole
people to find out some way in which the law may take proper effect ...
for it is not right that this should be done by the shedding of blood *¥

Hami Potangaroa, Kemara Hawea, and 30 others of Te Ika-a-Papauma, Ngati Pohoi, and
Ngati Tuu from Mataikona and Rangiwhakaoma also wrote to the Governor on behalf of
“the whole of the men of these tribes dwelling on the coast,” to protest the Ahikouka
fiasco. They asked him not to issue the Crown grant ordered by the court but rather to,
“expel it outside the law, because we have heard of the error of the investigation of that
land.” They referred to a will left by Mohi in August 1871, and relied upon by Matiaha to
bolster his claim to Ahikouka, saying the will was “made in secret by the Hauhaus”
almost on the day Ahikouka was heard, and that it was a “forgery.” They referred to a hui
where the “whole people” had expressed their displeasure to Matiaha and he had said he
would return Ngatuere’s portion of the land to him. It was not for Matiaha to issue title,
so the writers asked instead, “let go that land from the jurisdiction of the Court or law.

There must be no Crown grant issued for it.”6?

624 Ngatuere, Wiremu Tutere, Hohapata, and others, Waiohine, to Governor, 16 February 1872. N.S.
72/850, in op cit.

625 Ngairo Apuroa, Raniera Roituata, and 36 others to Governor, no date, enclosed with Wardell to Halse,
14 May 1872. N.s. 72/850, in op cit.

626 Hami Potangaroa, Kemara Hawea, and 30 others, Te Iki a Papauma, Ngati Pohoi, and Ngati Tuu, “the
whole of the men of these tribes dwelling on the coast,” Mataikona and Rangiwhakaoma, to governor, 29
April 1872. Enclosed with op cit.
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Other iwi even became involved, with Heta Te Whata and 16 others of Muaupoko®”’

writing from Tutaekura, to pass on their runanga’s decision endorsing Ngatuere’s claim
and warning the governor that, “if you allow the law to favour evil, the result will
undoubtedly be evil.”**® McLean simply minuted all this correspondence to the effect that

a further hearing was not possible.®

Meanwhile, John Tully took legal actidn to enforce the leasehold rights he had acquired
from Matiaha and Wi Kingi, giving Ngatuere, Wi Tutere, and others 14 days to quit the
land, effective from 22 August 1872.5% Native Department Under-Secretary Halse noted
that there was nothing to be done,*®! although it transpired that the law did not move as
fast as Tully had, and Matiaha’s Crown grant had not been issued by September 1872.
This meant Tully had no title which could form the basis for his acton of ejectment.®* It
also meant Matiaha did not yet have his Crown grant, even though he had been awarded

the title in February 1872.

Behind the scenes, Native Minister McLean and Maori throughout the region formulated
an innovative and practical solution to the Native Land Court’s impasse. Wi Tutere heard
of this in September 1872 and wrote to McLean to express conditional support for the
initiative, which he described as “a runanga rangatira Maori” that had been nominated to
“settle the dispute about Ahikouka.” That is, a komiti of rangatira would conduct a full
inquiry into the ownership of Ahikouka and bring down a finding that would be more
authoritative than anything coming out of the Native Land Court, or a poorly selected
jury. The committee of inquiry, or runanga rangatira Maori, was to consist of rangatira
from outside Wairarapa, namely Wi Tako, Thaia Porutu, Matene Te Whiwhi, and
Karaitiana Takamoana. Wi Tutere objected to Wi Tako, as he had been a whakawa

during the early hearings of Ahikouka, and also objected to Ihaia, apparently because,

527 Muaupoko are an iwi typically associated with Horowhenua, but they also claim interests in Wairarapa.
628 Heta Te Whata and 16 others of Muaupoko, Tutaekura, to Governor, 27 May 1872. N.S. 72/435, in op
cit.

62 McLean minute, 11 June 1872. Ibid.

830 Notice from Tully’s solicitor, attached to ibid.

8! Halse minute, 3 September 1872, attached to ibid.

532 This outcome was noted in Wiremu Tutere to McLean, 4 September 1872. N.S. 72/925, in op cit.
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“the Ngatiawa rangatiras have had a surfeit of this matter.” He suggested that Hoani

Meihana of Rangitane ki Manawatu or Karanama Te Kopuka would be preferable.5*

Cooper considered it too late to change the composition of the runanga and McLean
agreed, but Cooper, acknowledging that Wi Tako was compromised by his prior
involvement in Ahikouka, suggested that he be asked to voluntarily withdraw but be
available to give evidence to the runanga rangatira Maori.®** Hoani Meihana was then
asked to join the runanga and responded to the Government’s request by making one of

his own to Premier Stafford:

Now this is a request to you and your Runanga to give some power (legal
status) to this runanga of four native chiefs. That their word when put forth
to those contentious men may have authority. For we are of opinion that
the law will be against any action we may take.®*’

That is, he did not want to devote the considerable time and effort required to do the job
properly, only to find that the Native Land Court remained the final arbiter, and that the
runanga’s work was for naught. That was of course the fundamental problem confronting
all Maori komiti and runanga throughout this period, a problem never adequately

addressed by the Crown.

Cooper provided Stafford with a brief history of the Ahikouka dispute, describing
Ngatuere as “an old chief of the old school” and Matiaha and Wi Kingi as “a generation
younger.” He noted that, “Ngatuere protested and averred most vehemently that while he
lived he never would give up the land,” and outlined how McLean had, “directed that the
question should be referred to a council of chiefs.” Unsurprisingly Matiaha objected, as
the outcome was likely to be that he would lose at least part of the exclusive title awarded

to he and his party by the Native Land Court, and insisted that Wi Tutere deposit a £200

833 Wi Tutere, Wellington, to McLean, 4 September 1872. N.S. 72/295, in op cit.

834 Cooper and McLean minutes on ibid, 7 September 1872.

535 Hoani Meihana, Wellington, to Stafford, 23 September 1872. N.S. 72/1011, in op cit. Stafford was only
very briefly in power at this time, having earlier led the opposition to the Fox and Vogel ministry, but his
weak Government was forced out by a no-confidence vote in October 1872.
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security or he would not agree to the runanga’s inquiry. He was reported as having said —

with a rhetorical flourish equal to that of Ngatuere — that:

If the proposal were that the inquiry should be before ‘the Lord God of
Hosts’, he would understand it; but as far as he can see his claim has been
affirmed and reaffirmed by the law of the Queen of England, and by every
human power, and nothing short of the deity can upset him.**¢

Matiaha had, like Hoani Meihana, struck the nub of the matter; what authority would the
runanga’s inquiry have in the face of the clearly flawed but supposedly irrefutable Native
Land Court decision. Cooper acknowledged that:

The case is a difficult one. Ngatuere is very obstinate and passionate and
hates his opponents with a bitter hatred. The latter have always been
Hauhaus and disaffected towards the Government, while Ngatuere has
been one of its strongest supporters in the Wairarapa. From what I know
of him, I don’t think Ngatuere is likely to give up the land except by force,
and the position is altogether embarrassing. Meantime, Matiaha employs a
solicitor and serves Ngatuere with legal notice to quit, at which of course
he laughs.

I confess myself unable to make any recommendation in the matter, except
to withdraw the proposal to refer to a Committee, and let matters take their
course. Still, I say this with reluctance, fearing that I can foresee more
difficulty.®’

Stafford was of course bereft of McLean’s expertise in the matter, as the latter had
previously sworn never to work with Stafford again and did not return as Native Minister
until after Stafford’s short-lived Government lost a no-confidence vote on 4 October
1872, resigning a week later. It is not clear why Cooper was making a recommendation to
Stafford that was directly opposed to the policy introduced by his previous superior,
McLean, particularly when his comments about the embarrassment the case was causing
to the Government indicate the extent to which he perceived the injustice that had been

done to Ngatuere.

636 Cooper memorandum for Stafford, 25 September 1872, attached to ibid.
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Unfortunately, Stafford appears to have ignored McLean’s proposal and taken Cooper’s
hesitant advice. The increasing tension at Ahikouka was apparent not only from the
continued correspondence from Wairarapa, but also from press coverage of
developments. Ngatuere continued to occupy that part of the land that he had lived on and
cultivated for many years, but Matiaha’s lessee, Tully, had sub-let the right to run cattle
on the land to the local settler Udy. His cattle had destroyed the crops of Ngatuere and his
party, and Udy then brought an action against Ngatuere before the Resident Magistrate’s
Court. The court found that as Ngatuere had occupied the land prior to the lease, it was
necessary for Udy (and thus Tully, and thus Matiaha) to show conclusively that there was
a clear title to the land, which at that time there was not; only the Native Land Court’s
February 1872 order. Ngatuere thus won the case and was awarded costs of 10
shillings.%*®

Shortly afterwards, on 23 October 1872, the Native Land Court belatedly issued
Matiaha’s title certificate, the final precursor to the issuing of an indefeasible Crown
grant. This increased the tension further, with Wi Tutere and his people writing to
McLean (back in office as Native Minister) in December 1872, to protest at the issuing of
the certificate to Matiaha. He emphasised that, “no Maori runanga has met to consider the
Ahikouka case. The talk has ceased according to the decision given by the Court.” He
asked if it was true that the runanga’s “re-hearing” had been cancelled, so that “I may be
clear and be prepared to wait for the distress that I may expect.” He concluded that the
Government’s conduct, “is very tricky, that consent should given and then withdrawn. I
know now what double-tongued people you are.”®® He wrote again, apparently after
having discussed the matter with McLean, asking what he was to do with his crops —
wheat, potatoes, corn, melons, and pumpkins — and also the wooden house he had paid a

carpenter to put up, as well as “my Maori houses” and his fencing.**

837 Ihid,
538 Wellington Independent, 10 October 1872.
839 Wi Tutere, Ahikouka, to McLean, 18 December 1872. N.S. 72/1495. MA 13/31 National Archives.

Ahikouka Documents.
0 Wi Tutere, Waiohine, to McLean, 29 December 1872. N&D 73/39, in op cit.
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Ngatuere was also upset at the Government’s failure to initiate the runanga rangatira

Maori that he had been awaiting, writing to Native Land Court Judge Rogan that:

I am trying to ascertain why the Government deceived me... ordered that
another sitting of the Court should be held in which the chiefs should take
part. And which Government disallowed the same, and said then there was
not to be another court held, that it was over.5*'

He referred to a meeting he had had with Rogan during a Native Land Court sitting in
Masterton that year, indicating Rogan had said he would take the matter up with the
Chief Judge of the Native Land Court and asking what progress had been made on that
front.

Wi Tutere also wrote to McLean at the close of 1872, rather than to the Native Land

Court, because, as he wrote:

we are given to understand that it is here that we will find the key
wherewith to unlock the gate of darkness and be enabled to reach the door
of light 5**

He also detailed their, “distress occasioned by these vexatious matters that the
Government have put upon us,” and the “state of darkness™ that he and his people were
in. A lengthy history of the case was also outlined for McLean. The situation was
deteriorating rapidly though and in January 1873, Native Land Court Judge Rogan
advised Native Department Under-Secretary Cooper that he had received another letter
from Ngatuere in which, “he threatens to shoot any one who attempts to eject him from

his place. Look to this lest he should be equal to his word.”**

At the same time, McLean pleaded with the lessee Tully to “make some arrangement” by
which Ngatuere might be allowed to remain on the land he was cultivating. Tully

responded by claiming that he had been considerably inconvenienced by “the obstinate

841 Nigatuere and Wi Tutere to Rogan, 18 December 1872. N&D 73/298, in op cit.
542 Wiremu Tutere, Wellington, to McLean, 27 December 1872. N&D 73/302, in op cit.
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refusal” of Ngatuere to leave his land, “and as my patience is now thoroughly exhausted I
have determined to initiate proceedings to eject him.” If Ngatuere was to stay, Tully
demanded £300 in exchange for letting him occupy 13 acres in the northern portion of the

block on the western side of the main road.’**

McLean forwarded the matter to Native Reserves Commissioner and Trust Commissioner
Heaphy on 10 January 1873, observing that the price demanded by Tully for surrendering

only his leasehold rights to a mere 13 acres “seems very excessive.” However:

as Ngatuere has been a friendly native I would be inclined to make a
liberal arrangement for his occupation and I agree with you that it is a pity

thg:4 court ignores cases like the present when the facts are not known to
., 645
it

Heaphy met with Ngatuere, and on 15 January proposed a meeting a few days hence at

64 He wrote to

Featherston with Wardell, Freeth (an interpreter), Tully, and Matiaha.
Cooper on 16 January 1873, reporting that Ngatuere would not consider the offer of 13
acres, demanding “all 357 acres” as had apparently been arranged in 1869. Heaphy wrote
that he, “threatens resistance,” adding that, “[I] think he means it,” but that the “other
side” were equally “determined to eject” Ngatuere. He sought a legal opinion as to, “how
far an ejectment is legal on a certificate of title ante-vested to a date prior to that of the
lease of the party seeking to eject.”®*” It appeared that this matter had already been
decided by the Resident Magistrate’s Court in October 1872, but Heaphy was probably
unaware of that case, and on 18 January, he again asked Cooper if the legal question had

been answered.

Attorney-General Prendergast did not provide his opinion on the legal question until 23
January 1873, apparently misunderstanding the matter, as he said only that those bringing
the ejectment action, “should be advised by their own lawyer” and that “I do not think the

3 Rogan to Native Department Under-Secretary Cooper, 10 January 1873. N&D 73/177, in op cit.
%4 Tully to Government, 2 January 1873. N&D 73/111, in op cit.

845 McLean minute to Cooper, 10 January 1873, on N&D 73/177, in op cit.

846 Heaphy to Wardell, 15 January 1873, op cit.

255



Volume Two. Wero: The Challenge Bruce Stirling

Executive Government should advise.” However, despite the view of the Resident
Magistrate’s Court he then added that, “there can be no doubt that the lessee has a good
title and can bring ejectment if those to whom the certificate has been granted have leased

to the lessee and the Trust Commissioner has endorsed.”®*®

Meanwhile, Tully met with Heaphy on 18 January and the following day, agreed that
Ngatuere could have the “additional piece of land (say 13 acres) so as to include what is
commonly called Wi Tutere’s stable,” taking a total of 26 acres out of his lease. For this
he demanded £700, with Ngatuere and Wi Tutere to pay for the fencing of this section,
and if the land was abandoned by them it would revert to him and could not be sublet by
them.5* He later added that if this offer was not accepted by 8 February the ejectment

order would follow two days later.®

Heaphy reported to McLean on 23 January 1873 that Ngatuere “will not listen to any
proposal for 21 years, the term of Tully’s lease.” He continued to insist on the,
“fulfilment of promise of a trial by independent chiefs, will not believe there is any
impediment, refuses to move off.” Matiaha was “satisfied with possession of certificate
of title and threaten ejectment.” Heaphy’s view was that the only course, “appears to be
to wait for legislative action,” clearly referring to the Parliamentary initiative which

651

McLean later made.”" Heaphy wrote separately on the same day (also enclosing a map)

and reported more fully on his efforts to mediate the bitter dispute:

I found Ngatuere and his people very obstinate in insisting on a reversal of
the decisions of the Native Land Court, or rather what they term the
decision of the “Hauhau Runanga,” meaning the jury that was empanelled
by the Court.

I proposed that the wheat-field they had in crop should be left in their
possession, but they insisted on the whole claim that has been awarded to
Matiaha.

7 Heaphy to Cooper, 16 January 1873, ibid.

848 prendergast opinion attached to N.S. 73/302, in op cit.

8 Tully note [to Heaphy], 19 January 1873, with ibid.

650 Tully note [to Heaphy], 1 February 1873. N&D 73/600, in op cit.
8! Heaphy to McLean 23 January 1873. N&D 73/302, in op cit.
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I tried a modification, and for a moment they listened quietly, but when
they heard that the proposal was only for 21 years (Tully’s term) and
would not give them the perpetual “mana,” they broke out again and told
me that I might go back to Wellington.

They asserted that they had been promised a re-hearing of the case before
four chiefs and that they would abide by their decision. I told them that
there was an impediment to this course, but they said they did not believe
it. They had the letter and that if I wanted to ignore that promise I must be
working for Matiaha.

They were further assured that they were in the right because in a recent
cattle trespass of a white man the Resident Magistrate had decided the
case in their favour, therefore the Resident Magistrate knew they were the
rightful owners. They said that they had been promised that no Crown
grant should be issued for a time, and now a certificate of title was issued
which was as good as a Crown grant ...

I have never met natives who were so utterly impracticable and
systematically discourteous. I waited for five days and had two other
meetings but they were quite immovable, they would abide by the decision
of the four chiefs or must have the whole award back.

... I next thought of buying Matiaha out, and making the land a Native
Reserve, giving Ngatuere Tully’s rents. This might have satisfied their
wounded dignity, but I found that the boundaries of the piece claimed by
Ngatuere were not coterminous with the large award to Matiaha, and that
the case was too complicated for a satisfactory result.

...] would suggest that (notwithstanding Hone Meihana’s question about
the effect of their decisions if adverse to Matiaha) the case should go to
the four chiefs. If their decision is unfavourable to Ngatuere, the law must
take its course. If the decision is favourable to him it will strengthen the
hands of the Government in asking Parliament for legislative action in the
direction of the governor having power to arrest action of Native Land
Court or to grant third hearing if he thinks proper.

And in the meantime I would authorise Wardell to pacify Ngatuere as far
as possible ... and to delay executive action as sheriff if they attempt to
eject. This latter, however, is a political matter on which, perhaps, I ought
to be silent.5*

652 Heaphy to McLean 23 January 1873. N&D 73/934, in op cit.
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Clearly, the Native Land Court decision could not stand, unless it was supported by a

proper inquiry held under Maori auspices.

Even Cooper saw the sense of Heaphy’s report (and McLean’s earlier recommendation)
and he too, albeit rather late in the day, endorsed the idea of the runanga rangatira Maori.

They were, however, “not to decide” the matter but only to:

inquire and report [their] opinion to Government so that if no injustice has
been done Government may step aside and let things slide, while if
injustice has been done Government will be strengthened by opinion of
commission of chiefs in asking Parliament to redress the grievance.’>

In the interim he attempted to get the legal authorities to watch the ejectment proceedings
and “interpose delays as necessary,” such interference in the injudicious judicial
proceedings perhaps being seen as a necessary evil in the circumstances. McLean

agreed.5™*

The processes of the Native Land Court were also interfered with in order to prevent the
issuing of the Crown grant that should have followed the Native Land Court certificate of
title. It was later revealed that Ahikouka South was “struck out of the schedule of blocks
to be granted on 25 June 1873 for political reasons.”® The Crown grant thus did not

issue to Matiaha.

Matiaha must have become aware of these moves, writing to Cooper to object to the
runanga re-investigating Ahikouka, saying McLean should not interfere when the court
had decided the issue: “It would seem as though he were now trampling the law
underfoot.”®*® To a certain extent, that is exactly what McLean was doing, but when not

only the law but its implementation was flawed, and he was confronted with an obvious

553 Cooper to McLean, 28 January 1873. N&D 73/601, in op cit.

%4 McLean to Cooper, 4 February 1873. Ibid.

655 Native Department Under-Secretary Lewis minute for Native Minister Bryce, 19 June 1880. N.O.
80/2151, in op cit.

656 Matiaha to Cooper, 11 February 1873. N&D 73.518, in op cit.
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injustice, it could be argued that it was his duty to remedy the defects of the law, .as he
attempted to do.

The record is quiet for several months at this point, with Ngatuere probably content that
he was to get his full and fair inquiry, while Matiaha and Tully were temporarily
dissuaded from effecting any legal action. At least they were dissuaded until July, when
they served a writ of ejectment on Ngatuere; it was in English and was not translated,
although Wardell subsequently had a translation done. The writ was filed in the Supreme
Court, with Ngatuere joined by Wi Tutere, Eraita Te Here, Raniera Roimata, Patoromu
Te Apatu, Te Waitere Hori, Paraone Pahoro, Kingi Ngatuere, and Ngairo.és7 The
Wairarapa Standard promptly reported that Ngatuere and his men were, “prepared to
resist the execution of the writ vi et armis, and have supplied themselves with double-

barrelled guns and other weapons for that purpose.”®*®

The timing was most impolitic because the six-strong Ahikouka runanga rangatira Maori
commenced it’s 10-day inquiry in late August, finishing its work on 4 September and
reporting on 6 September 1873. Only a rough and incomplete copy of a translation of its
detailed and lengthy inquiry has survived in the Ahikouka file, but even that reveals
substantially more of the history of the land than the Native Land Court’s minutes. In
addition, the runanga visited the land as a part of its comprehensive investigation. In
addition to discussing the adjacent land allocated to the Crown by Ngatuere and Te
Manihera to discharge Wi Kingi’s debts, Ngatuere also told the runanga of the trees taken
from the land in earlier times to be make into waka, the names of which he also supplied.
He said waka were also exchanged for guns and powder. Referring to his lease of the
land to “English” (Inglis), he said early in the lease Matiaha had tried to eject his tenant
and that he had not, on Government advice, received any rent for five years as it had been

paid into Wardell’s hands to be held in trust.

Ngatuere reiterated that he was not claiming all the land claimed by Wi Kingi:

57 Wardell to Cooper, 29 July 1873. N&D 73/4172, in op cit.
8 Wairarapa Standard, 2 August 1873.
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not those portions that I gave him which I would not condescend to
recover. The only land that I am disputing is that which was given to Wi
Kingi by the Hauhau Runanga because a portion of land had already been
given to him to settle his debts and then the said Runanga goes and gives
him another piece of land.**

He said that Matiaha had never lived on the land, whereas Ngatuere and his whanau were
there before the heke to Nukutaurua, and had been the first to resettle it upon their return.
He emphasised that one side of the land on the Waiohine River had been given to Wi
Kingi and others, but the Ahikouka side he had kept back.

In response, Matiaha simply said he had already given evidence to the Native Land
Court, and sought £200 before he would state his case to the runanga. He later relented
and put his case to them, claiming under take tupuna, and stating that Te Manihera had
the management of the land when it went before the Native Land Court. He did not claim
to have cultivated the land, but did assert that part had been used for mahinga kai
purposes and also said the land contained an urupa (which Ngatuere denied). Paraone

Pahoro and Maitre Piripi are also recorded as giving evidence.

The runanga’s decision was that Ngatuere’s party had the greatest right to the land due to
take tupuna, ahi kaa rights derived from those tupuna and from Ngatuere and his whanau,
and the length of their occupation of Ahikouka. This had been admitted even by
Matiaha’s witnesses. The runanga recommended that the boundary line follow that

already surveyed (presumably in 1869) and marked on the map.660

Wardell passed on vouchers relating to the runanga’s expenditure, totalling £29 9s 6d,

while Native Department Under-Secretary Clarke recommended that each member be

paid £12 for their work, and also their secretary (£84 in all).5'

59 Incomplete minutes of Ahikouka inquiry, 26 August-4 September 1873, in MA 13/31. National
Archives. Ahikouka Documents.

660 Copy of decision, 6 September 1873, with N&D 77/6, in op cit.

8! Wardell to Clarke, 8 September 1873. N&D 73/4968, and; Clarke memorandum, 15 September 1873.
N&D 73/5055, in op cit.
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5.10.5 A Legislative Solution?

The matter did not end there, however, for while the runanga’s decision had customary
authority, it had no legal weight when pitted against Matiaha’s Native Land Court title.
At the end of September 1873, Clarke prepared a memorandum on Ahikouka, endorsing
the runanga’s opinion that the case should be reheard because if the Native Land Court
had been allowed to hear the evidence that the runanga had heard, “the order of Court
would have been very different from what it was.” McLean was of the view that a
rehearing should be granted by special legislation, which would also need to cancel the

existing certificate and title order, and commence the case de novo.®?

Prior to this, however, the proceedings against Ngatuere continued, and on 12 March
1874, he reminded McLean of this, pointing out that he had been served with a summons
two days previously. He asked what to do about the summons and also inquired after the

work of the runanga, which he does not appear to have been officially informed of:

because I gave that land over for investigation to the Committee of Chiefs
who came to settle the dispute... Now what is the opinion of the Native
Minister respecting the proceedings of the said Committee...will those
who have suffered, suffer still further or what?.. I am greatly troubled
about this. If I had only received a word from the Government with regard
to the work of the said committee I would not be so distressed.®®

McLean’s reply has yet to be located but, bolstered by the runanga’s decision, he began
to act on the earlier preference for a legislative solution to the Ahikouka fiasco. In August
1874 he introduced the Ahikouka Native Claims Bill in order to cancel the existing
Ahikouka title orders, and empower the Native Land Court to open a fresh investigation
into the case. It was intended that Tully’s lease not be affected, although it is difficult to
see how it could not be were Ngatuere to be awarded the title as a result of a fresh

investigation; as he occupied part of the land he would scarcely permit Tully’s use of that

82 Clarke memorandum, 29 September 1873. N&D 73/5238, in op cit.
663 Ngatuere to McLean, 12 March 1874. N&D 74/1576, in op cit.

261



-

Volume Two. Wero: The Challenge Bruce Stirling

portion. Nonetheless, he would have been in a position to pressure Tully to accept a
covenant to the lease, reducing the area to which it applied, leaving Tully to take up with

the Government the matter of compensation.

These are moot points, however, for the Bill did not proceed through Parliament. On its
second reading Brandon, who just happened to be Tully’s lawyer, opposed the Bill, and
noted with disapproval the Native Land Court’s refusal to supply Tully with the title
documents he needed to prosecute his case earlier. The Chief Judge of the Native Land
Court was said to have explained the refusal by saying he had, “received instructions to
give no information in the matter.” Brandon criticised this executive interference in what

was supposedly a branch of the judiciary:

He mentioned this circumstance to show how subject the judges of the
Native Land Court were to outside influence or power: in fact he
concluded in his own mind, from the experience of these proceedings, that
it would be much better if the Native Land Court were done away with,
and the whole of these matters left to the Native Minister, because if the
Native Minister or anyone else in power could dictate to these Judges,
what on earth was the use of the Native Land Court?°**

Brandon’s question was, of course, one which many Maori in Wairarapa (not least
Ngatuere) had asked, and a good deal less rhetorically than the partial lawyer. The truth
was, of course, that McLean was not simply dictating what the court should do. Rather,
he was enabling it to fulfil the function it had failed to do earlier, a function that had once
again been established as one best fulfilled by Maori themselves, a function which they
sought to fulfil, and a function which many of the nation’s leading legal minds had urged
they should fulfil; the determination of the title to their lands.

Brandon had also raised a question in the House regarding Ahikouka, immediately after
the first reading of the Bill on 4 August 1874, asking McLean why Matiaha’s Crown

grant had not been issued, suggesting that it was for “political reasons.” McLean

664 Parliamentary Debates, Volume XVI, 25 August 1874, pp.931-934, and; Wairarapa Standard, 9
September 1874.
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responded that Ngatuere, “who had long occupied the land, was considered to be the fair
and equitable owner of it.”*®® During the second reading debate he outlined the work of
the runanga rangatira Maori and concluded that, “the ends of justice could not be served

without this re-hearing,’*%

The Ahikouka Native Claims Bill was passed on to the Legislative Council the following
day, passing its first reading. It ran into difficulties on its second reading on 27 August

1874. Mantell turned on Ngatuere, denigrating him as:

a specimen of a bullying native ... one of those truculent bullying savages
who were only properly to be dealt with by a firm hand, and that was
precisely what he seemed to want now.5’

It transpired that this attack was based on Mantell’s faulty memory of Ngatuere’s conduct
in 1866, when Mantell recalled that Ngatuere had lost a case in the Resident Magistrate’s
Court, only to appeal to the Kingitanga’s Runanga, which Mantell speciously accused of
“acting under the orders of the Maori King.” He won his case there and advised others to
utilise the Runanga, leading to Mantell suspending his whakawa’s salary, allegedly
“much to Wardell’s alarm.” Another councillor, Waterhouse, accused Wardell of being
“of too kindly a disposition” and liable to being bullied by Maori, with the result that “the
law was a dead letter and assessments unenforced.”®®® This was not entirely correct, as
locals confirmed a few weeks later when it was revealed that Wardell, not Mantell, had
suggested (rather than opposed) the suspension of Ngatuere’s official salary, and that he

was not at all “bullied” by the rangatira.5*’

Wi Tako Ngatata, who had of course been the whakawa involved in the initial Native
Land Court hearings of Ahikouka, was also a Legislative Councillor and unsurprisingly

also opposed the rehearing. However, Mantell’s flawed recollections did not, in the end,

865 parliamentary Debates, Volume XVI, 4 August 1874, pp.357-358.

666 :
Op cit, pp.931-934.

::; Op cit, 26 August 1874, pp.991-993, and; Wairarapa Standard, 16 September 1874.
Ibid.

5 Wairarapa Standard, 16 September 1874.
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lead directly to the failure of the Bill to pass through the Legislative Council. Instead, it
was supposedly on the legalistic grounds that Parliament should not act while the matter

was before the Supreme Court, a reference to Tully’s long-dormant action for the

. ejectment of Ngatuere from Ahikouka. Clearly, this was not the real reason, for the court

case concerned nothing more than the state of Matiaha’s title and its basis for an order of
ejectment; this was nothing to do with how the title was obtained and the need for it to be
reopened for a proper investigation. The Bill would in fact cancel Matiaha’s title, and
with it the basis for Tully’s action, so the outcome of the Supreme Court case could have
no bearing on the matter (other than opening the Government up to a claim for
compensation from Tully). Nonetheless, it was a sufficient basis for the Legislative

Council to delay the bill, permanently as it turned out.

5.10.6 Further Protests: 1874-1879

Even before this defeat, Ngatuere was becoming concerned at the delay, writing again to

McLean to reiterate that:

I thought that the trouble had been removed by the committee, and today I
hear that Government have confirmed that trouble, and this trouble
respecting my lands has fallen upon me ... I will create trouble in this
district ... the land is my ancestor, for I was born on this land, and grew up
on the land.®”°

In response, Native Department Under-Secretary Clarke observed pointedly to McLean
that:

Ngatuere indulges in very strong language, and I have very little doubt,
knowing the character of the man, that if an attempt is made to eject him
serious consequences will arise. The more I look into the matter the more I
am convinced that Ngatuere is an injured man and that the legislature, by
the action they have taken, have endorsed that injustice.’”"

670 Nigatuere to McLean, 2 September 1874. N&D 74/4738, in op cit.
1 Clarke minute, no date, on ibid.
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Indeed, the Legislative Council had perpetuated the evil Ngatuere had so long
complained of, and in which he was supported by almost all with any knowledge of the

subject.

By November 1874, the outcome of Tully’s long-deferred court case was known, it
having being heard before the Court of Appeal at that time. Staggeringly, Ngatuere won
the case as the court ruled that the Native Land Court certificate of title (the document
issued under the 1865 Native Lands Act and amending statutes up to 1873, which
preceded the issuing of a Crown grant) was an insufficient basis of title on which to base
a lease under which the lessee could enforce a writ of ejectment.®” Native Land Court
Judge Mackay later put it more bluntly, concluding that, “a Certificate of Ownership
issued by the Native Land Court is an insufficient title to base a lease on.”*”® The court
concluded that as the Crown grant itself had not issued, Tully had no entitlement to action

for possession, even though the statutory period for the issue of the grant had passed.®™

The failure of the Native Land Court and the Government to issue the Crown grant in
1872, could be seen as an implicit acknowledgement that it had got the case wrong and
that the grant should not be issued. It may have been hoping, as was Ngatuere, that
Parliament would proffer up a solution before it was forced to issue the Crown grant, as it
would surely have to, eventually. The outcome of the court case also provided the
Government with the perfect opportunity to reintroduce the Ahikouka Native Claims Bill

to Parliament, now that the sole perceived impediment had been disposed of.

This did not occur. Instead, the dispute festered on unresolved and irresolvable,
particularly in Ngatuere’s eyes. Despite the court case, Matiaha was just as immovable
and found a fresh outlet for his dissatisfaction, when in 1875 he wrote to the Repudiation

Movement newspaper, Te Wananga, to bemoan his fate and dispute the findings of the

572 Buckley to Under-Secretary Defence Office, 11 November 1874. N&D 74/6112, in MA 13/31. National
Archives. Ahikouka Documents.

573 Mackay memorandum, 2 February 1877. N&D 77/457, in op cit.

% Tully v. Ngatuere, 9 November 1874, in Johnston, Alexander (ed.), Reports of Cases Determined by
Court of Appeal of New Zealand, Volume 2, 1872-1874, Government Printer, Wellington, 1875, p.447.
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runanga rangatira Maori.*”® Later that year, Maunsell wrote privately to the Government
to inform it he had commenced negotiations between Tully and Ngatuere, “and am in a
fair way towards a solution.”®”® Ngatuere had already queried his role and Maunsell said
he had, “disclaimed any connection with Matiaha,” which, as Ngatuere pointed out in a
separate letter to Native Department Under-Secretary Clarke, was a bit rich given that
Maunsell had acted for Matiaha in 1872. Ngatuere also agreed with Clarke regarding

Matiaha’s “pertinacity.”®"’

Matiaha continued to call for the release of his Ahikouka Crown grant, and in 1876 he
and four others petitioned Parliament on the matter. The Native Affairs Committee,
chaired by Bryce, took extensive evidence from Matiaha and another petitioner, as well
as from Ngatuere. Native Department Under-Secretary Clarke and Karaitiana Takamoana
(then a member of Parliament but also involved in the runanga rangatira Maori in 1874)
were also questioned by the committee. Far from considering the injustice done to
Ngatuere, the committee simply reported in August 1876 that, “the danger of any trouble
arising from the issue of the grant has been overestimated by the Native Department,”

and that the grant should accordingly be issued.5®

Ironically, at almost the same time Ngatuere reported some progress in whatever
negotiations may have been ongoing, informing McLean that it had been agreed that
Ahikouka would be divided and that he would have 300 acres of the block and seeking a
Crown grant from him.*” Such an outcome was increasingly unlikely, and instead
Cabinet agreed, in December 1876, to refer Matiaha’s petition to the Native Department
for inquiry. Native Land Court Judge Mackay reported on Ahikouka in February 1877,

filing an extensive history of the case and noting that:

875 Matiaha Mokai and another, Papawai, to the Editor, 29 April 1875. Te Wananga, 1875, pp.98-99.

876 Maunsell letter, 3 October 1875. With N&D 75/5490, in MA 13/31. National Archives. Ahikouka
Documents.

§77 Ngatuere to Clarke, 24 October 1875. Ibid.

578 Report of the Native Affairs Committee, 10 August 1876. L 76/818, with N&D 77/457, in op cit.

579 Ngatuere to McLean, 1 August 1876. N&D 76/3883, in op cit.
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according to the evidence given before the Committee last session, some
of the persons in whose favour the Certificate of Title has been ordered are
agreeable to allow Ngatuere to retain undisturbed use of the land during
his lifetime should a Crown grant be issued in accordance with the
decision of the Court.*

There were, though, others involved beyond Ngatuere (such as his whanau and Wi
Tutere) who could not agree to their rights to Ahikouka being ended with Ngatuere’s
death. Mackay admitted that Ngatuere was also unlikely to agree to such a compromise,
“especially after the decision of the Committee of Chiefs in his favour.” Mackay also
claimed that Tully’s lease was “the one great obstacle” to the legislative solution earlier
proposed as Tully “would be sure to demand compensation” should his position be
affected by any rehearing (this appears to ignore the fact that the courts had ruled that
Tully’s lease was not even a sufficient basis for an action of ejectment, meaning he had

few rights for which he required compensation). Mackay concluded inconclusively that:

It is very difficult to make a recommendation considering the conflicting
character of the case, but there seems to be only one of two courses open,
either to compensate Ngatuere and let the grant issue to Matiaha and party,
or to pass a special act to enable a re-hearing to take place with the
probability of having to compensate Mr Tully.®!

While Mackay was deliberating, Matiaha and Jury sent Pakeha to clear the land near
Ngatuere’s kainga, and Ngatuere said he had “been twice to stop these Pakeha and
demand by whose authority they come to work here.”®®* As Native Minister Pollen®® and
Native Department Under-Secretary Clarke were both absent, Mackay recommended
only that Ngatuere’s letter be acknowledged.

The matter continued to drift, with Walter Buller joining the fray in September 1877,
when he sent Native Department Under-Secretary Clarke a copy of the 1874 Ahikouka

Native Claims Bill, pointing out “the accidental circumstances which prevented the Bill

Zz‘: Mackay memorandum, 2 Feburary 1877. N&D 77/457, in op cit.
Ibid.

882 N gatuere to Clarke, 26 December 1876. N&D 77/6, in op cit.

83 McLean had died late in 1876.
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becoming law at that time,” and suggesting that it be reintroduced as an 1877 Bill.®*

Pollen minuted Buller’s suggestion:

I have already said that I think it would be just as well as prudent that
there should be a re-hearing of this claim, notwithstanding the opinion
expressed by the Committee on Native Affairs.5®

Word of Pollen’s intentions seem to have got out and soon afterward the matter became
the subject of a parliamentary question from Sheehan, who was then still in opposition
(although he was shortly to be Native Minister in Grey’s ministry). Despite earlier
supporting the Ahikouka Native Claims Bill, Sheehan, in September 1877, asked Premier
Atkinson why the Ahikouka Crown grant had still not been issued, despite several
recommendations from the Native Affairs Committee to that effect. The following day
Public Works Minister Ormond responded (in the apparent absence of Pollen) that while
McLean had not wished to issue the grant, the current administration was planning to do
so but, “before doing so, they would like to ascertain definitely that no difficulty would

arise 25686

The answer was largely in accord with a memorandum Clarke had prepared for the
Premier; it related the history of the 1874 Bill and noted that the Native Affairs
Committee had “strongly recommended the issue of a grant to Matiaha Mokai.” Clarke
also observed that McLean had not done so, “believing that an injustice would be done to
Ngatuere and a political difficulty be created.”® Clearly, the injustice no longer
concerned the Government but strife in the Wairarapa might, but there was, ultimately,

none.

By this time, Matiaha had filed a further petition calling for his Crown grant, and in
September 1877, the Native Affairs Committee (still chaired by Bryce) reiterated its call

58 Buller to Clarke, 15 September 1877. N&D 77/3866, in op cit.

885 Pollen minute on ibid.

8% parliamentary Debates, Volume XXV, 25 and 26 September 1877, p.612 and p.661.
887 Clarke to Fox, 26 September 1877. N&D 77/4040, in op cit.
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for the grant to be issued.®®® Ormond proposed that the committee’s report be given effect

to “at an early date,”*® but Pollen responded that:

Upon careful consideration of this question I am of opinion that
Ngatuere’s claim to a share of Ahikouka is tenable and that he will not be
removed from the land, on which he has located himself, without
violence.*°

The venerable Ngatuere continued to resist attempts by anyone to occupy or use his land,
and in November 1877 it was reported that he had “again” blocked the Ahikouka Road,

with the Featherston Highway Board requesting that action be taken against him.®’

Ngatuere and Matiaha both used the pages of Te Wananga to promote their case in 1878,
doubtless aware that the lawyer who had helped establish the paper and supported the
Repudiation Movement, John Sheehan, was Premier Grey’s new Native Minister.
Ngatuere wrote in June 1878 to dispute Matiaha’s petition on Ahikouka, referring back to -
the 1859 runanga that had awarded him the land as well as to the early judgements of the
Native Land Court. He described how he had been detained at Pito-one and had missed
the next Native Land Court judgement, and then related the re-hearing by jury, followed
by his protests to McLean and the endorsement of his claim by the runanga rangatira

Maori, writing:

that was the committee that arrived upon the land to see the legitimacy of
my ancestors, my parents, and they could see that I worked with my elders
upon this land... From here I knew that it was a fraud, the activities of that
fellow, begging the head to give a Crown grant to him, so he could obtain
my part. Friend, do not allocate that grant. If it is given by you, then it is
time for trouble for this kainga of Wairarapa, now open it to the
Government... I will not shift my fires of the past that burn up to these
days. My fires still burn now.**

888 Native Affairs Committee to Native Department Under-Secretary, 25 September 1877. N&D 77/4039,
in op cit.

%2 Ormond minute, 27 September 1877. N&D 77/4040, in op cit.

8% polien minute, 8 October 1877, Thid.

%! Wairarapa Standard, 27 November 1877.
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He asked that a Crown grant instead issue to him for his part, and to Matiaha for “his

side,” adding, “it will be clear, and no problem with it.”

Matiaha responded in September 1878, claiming that the Maori komiti of “Ngai Tahu, of
Hamua, of Rakaiwhakairi, of Ngati Kahungunu for Ahikouka” had examined Ngatuere’s
claim and found against it. This is a reference to the factional runanga which looked into

the matter early in the Native Land Court process. Matiaha went on:

There were three sittings of the Native Land Court, and that person was
defeated, and later it was taken to Parliament by those two, including his
friend McLean, so that we, including my children, would be beaten. Then
those two, including McLean, demanded their committee. Then they said I
was defeated by him. I do not know, who will know of that defeat, and this
is the reason to cause me fault, that you should obtain my kainga, it is the
confusion for the standing place of Ngatoto, and what about the building
sites, and the cultivation areas for gardens, and the bone pits of my
ancestors, or my parents, and what by you of the names of my ancestors
that are captured in all of the places of this land Te Ahikouka...it was my
ancestors again who created them for the people... Ngatuere is a person
who talks without authority, to persist arguing for my kainga at Te
Ahikouka. ... There were twelve judgments and he was still outdone.
There has not yet been a judgment announced for me to hear, or the people
who want to hear. ... although there may be a hundred investigations, that
fellow will never cease from applying for another judgment.®

This exchange of opinions did little to advance the matter, which lingered on unresolved.

In September 1878 Ngatuere wrote to Premier Grey from the Wellington Native Hostel,
complaining that he had been in the capital for a month and, “I have not yet heard why I
am detained so long.” He had been invited by his lawyer, Buller, and Native Minister
Sheehan in order to discuss Ahikouka but clearly progress was as slow as ever. The
Maori parliamentarians Takamoana and H. K. Taiaroa had also arrived but Ngatuere

wanted to know:

2 Ngatuere Tawhao to the Editor, 24 June 1878. Te Wananga, 1878, pp.438-439.
59 Matiaha Te Uraoterangi to the Editor, 4 September 1878. Te Wananga, 1878, p.473.
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when are the [Native] Minister and his four Maori members going to talk
over the matter as he told me that they four would do so[.] if they settle the
matter the difficulty will be over and if they cannot, it will be brought
before Parliament. Now I am waiting for that word and have been taken
seriously ill. I am depressed and wish to return because of my illness.***

Clarke merely minuted this sad letter, over two weeks later, to the effect that Ngatuere
had been told that Sheehan “has his time fully taken up with Parliamentary business and
that he had better return to Wairarapa,”® having waited six weeks in vain. Buller later
wrote that Sheehan later proposed, and Ngatuere had agreed, that the Maori members of
the House of Representatives should review the case and advise the Government on how
best to proceed. This did not occur and Ngatuere was not subsequently communicated
with on the subject of Ahikouka.®®

5.10.7 The Loss of Te Ahikouka: 1880-1890

Despite his failure to meet Ngatuere in 1878, Buller became involved in Ahikouka again
on 19 February 1879, telling Sheehan that he heard that Cabinet was to “finally decide”
the case that day and submitting an outline of the case. He prefaced it by writing that, “I
would once more urge upon you that Ngatuere has an equitable right that ought not to be
ignored by the Government, however inconvenient it may be,” and “felt assured” that
Sheehan, “will not allow Ngatuere’s case to be prejudiced by his absence.”®’
Unfortunately, it was so prejudiced and the Government finally agreed to issue the
Ahikouka Crown grant. Whatohoro reminded Sheehan in July 1879 of his undertaking at
a Papawai hui to do this, at which time the grant was still outstanding.®® The matter had
been outstanding for so long it took several months to organise the issuing of the Crown

grant but on 19 June 1880, Native Minister Bryce prepared a memorandum for the

Governor recommending the issuing of the Ahikouka South Crown grant.®

%94 Ngatuere Tawhao, Native Hostelry Wellington, to Grey, 23 September 1878. N&D 78/3896, in MA
13/31. National Archives. Ahikouka Documents.
5% Clarke minute, 9 October 1878, on ibid.
:z: Buller to Sheehan, 18 February 1879. N&D 79/481, in op cit.
Ibid.
8% Whatahoro Jury to Native Minister, 19 July 1879. N.O. 79/3292, in op cit.
699 Bryce to Governor, 19 June 1880, with N.O. 80/2151, in op cit.
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Buller telegrammed Bryce urgently in July 1880, saying Ngatuere had heard of the

promise to issue the Crown grant:

I must strongly protest against what would be a direct breach of faith with
my clients, the late Government gave Ngatuere a distinct promise that
nothing should be done till he had been heard by ministers in Wellington,
on this understanding the matter was withdrawn by me from Dr Pollen
who had agreed to introduce it in the Legislative Council. Mr Sheehan
sent for Ngatuere accordingly and he was kept in town more than a month,
I attended with him several time at Mr Sheehan’s house but in the end he
was sent home without being heard.”®

Bryce asked his officials if there was any evidence of a promise to Ngatuere, adding that,
“in any case the grant has I supposed been issued.” He was in fact more concerned that
Buller had been able to send him the above telegram as an official Government telegram
and sought an explanation from the Telegraph Department.”” The outcome of this
inquiry is not known, but with regard to Ahikouka, Lewis simply responded that, “there
is nothing to show what the intentions of the Government were at the time,” adding with

some finality that, “the grant to Matiaha was issued on the 15™ instant.””%

As Buller had predicted, Ngatuere was upset and on 10 July he sent a further plea for the
Government’s promises with respect to Ahikouka to be honoured. The letter was not

even received until 21 July, by which time the grant had been issued, but it asked:

Friend, why did you not inform me of this, so that I might have known the
hardship the Minister was going to inflict upon me. The three Native
Ministers immediately preceding him did not feel themselves justified in
issuing the Crown grant to my opponents, apprehending that it might
result in serious trouble in the Wairarapa.

...this is an earnest request of mine that another adjudication may be
ordered so that it may be ordered, so that it may be assured that I have no

0 Byller telegram to Bryce, 16 July 1880. N.O. 80/2547, in op cit.
! Bryce minute for Lewis, 17 July 1880. Ibid.
021 ewis minute for Bryce, 17 July 1880. Ibid.
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claim and that there may be no difficulty in the issue of the Crown grant to
another person.”®

Bryce responded that Ngatuere should be politely rebuffed; being told that, “after mature

consideration,” the grant had already been issued, in accordance with the law.”®

There was effectively no point in any further Ahikouka protests; as if the Crown grant
was not sufficiently final, the 774 acres of Ahikouka South remaining land was sold to
John Judd on 2 April 1883.” The land was gone.

Ngatuere’s supporters remained aggrieved though, and in November 1883 they filed a

quixotic petition on his behalf, writing that:

we entirely object to the clandestine action of the Government with
respect to Te Ahikouka, and we pray that a hearing may be allowed for Te
Ahikouka in order to enquire into the reasons why the three persons’
names were excluded from the certificate.”®

Lewis merely said that the petitioners had already been written to on the matter and the
grant had been issued, so there was no need to even respond to the petition.””” The three
people referred to in the above petition may be the petitioners, but Paraone Pahoro also
joined with Ngatuere in a further futile petition in December 1883, indicating that the
earlier petition was also linked to Ngatuere. That petition was submitted by Ngatuere,
Wiremu Tutere, and Paraone Pahoro and sought the cancellation of the findings of the
1872 jury, “because it is ‘a robbery and very objectionable.”’® The petition was simply

filed without any response.

" 7 Ngatuere to Lewis, 10 July 1880. N.O. 80/2600, in op cit.

7% Minute of 24 July 1880, on ibid.

705 Ahikouka Documents, p.282.

6 petition of Te Paraone Pahoro, Taituha Waitere, and Marara Ropiha, Waiohine Bridge, to Native
Minister, 28 November 1883. N.O. 83/3782, MA 13/31. National Archives. Ahikouka Documents.

™71 ewis minute for Bryce, 2 January 1884. Ibid.

8 Ppetition of Ngatuere Tawhirimatea, Wiremu Tutere, and Paraone Pahoro to Native Minister, 21
December 1883. N.O. 84/5, in op cit.
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Five years later, in December 1888, Karaitiana Te Korou wrote to the Native Department
asking for a copy of the minutes of the runanga rangatira Maori as Hoani Meihana (a
member of the runanga) wanted them, “as he desires to submit Ahikouka for hearing by
the court.”’® The papers were eventually located but were “very long” and Lewis thought
it, “questionable whether the Government should supply [them].””'° He considered that
the court could Ahave them, should the case come before it, which rather hindered Hoani’s
efforts to bring the case in the first place. He then proposed that Karaitiana should be
written to, “without refusing the request” but asking what the object of the request was
and indicating that the copying costs would be several pounds and that, “the Government
cannot see what good purpose would be served by bringing up again a matter settled so
many years ago.”’'! This seems to have effectively stymied Karaitiana and Hoani’s faint

hopes of reviving the Ahikouka case.

Appropriately enough, the last word went to the inveterate correspondent Ngatuere
Tawhirimatea Tawhao who, in July 1890, reiterated the request for a copy of the minutes
of the 1874 runanga rangatira Maori. He received the same prevaricating and obstructive
response as Karaitiana.”'? That was his final attempt to recover his long-lost ancestral
land at Ahikouka. He died on 29 November 1890 and was buried near Waiohine, for he
could certainly not be buried at his place of birth, Te Paparu pa on Te Ahikouka; that land

was forever lost to him and his people.

709 K araitiana Korou, Masterton, to Lewis, 21 December 1888. N.O. 88/2777, in op cit.

"0 Lewis minute of 30 January 1889. Ibid. It was perhaps at this time that the bulk of the minutes were
misplaced as they are not with the suriviving Ahikouka file.

"' ewis minute of 4 February 1889. Ibid.

12 Ngatuere Tawhirimatea to Lewis, 23 July 1890. N.O. 90/1530, in op cit.
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