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Background_and inquiry progress thus far

1.

On 22 December 2022, the Chairperson initiated the Constitutional, Self-Government and
Electoral System Kaupapa Inquiry. | was appointed as presiding officer along with
Commissioner Kevin Prime, Derek Fox, Prue Kapua and Dr Grant Phillipson as inquiry
panel members (Wai 3030, #2.5.1). On 5 April 2023, Professor Emeritus David V Williams
was also appointed to the inquiry panel (Wai 3030, #2.5.2).

In the commencement directions, the Chairperson left the questions of scope, claim
eligibility and inquiry design open for myself and my panel to determine. Since then, the
Tribunal and its staff have been reviewing the claims within the inquiry and available
jurisprudence within the Tribunal to determine the shape of the inquiry.

To assist with this task, Tribunal staff are currently undertaking the following research:

a. A review of all the remaining claims before the Waitangi Tribunal that raise
constitutional issues in order to produce a summary report on those claims and the
issues they raise;

b. The identification and review of the existing Tribunal commissioned research
reports that relate to constitutional issues; and

c. The identification of all previous Waitangi Tribunal findings that are relevant to the
work of this panel and the issues that claimants have raised.

Pou Tikanga & Pou Ture Pakeha

The need for pou tikanga and pou ture pakeha

4.

It is crucial for the Tribunal that the inquiry’s process, procedure and design find the right
balance between tikanga, where there are tika processes that guide the inquiry towards
tika outcomes and a whakaea is achieved.! However, this must be done within the
constraints of our jurisdiction as a commission of inquiry and in line with Te Tiriti
jurisprudence.

We consider that we should strike the right balance between tikanga and ture pakeha from
the outset. To assist with this endeavour, we have agreed to commission a panel of pou
tikanga and pou ture pakeha. The engagement with pou is through clause 5A of the
second schedule of the Treaty of Waitangi Act 1975. The pou tikanga and pou ture pakeha
will produce a report,? that will act as a guideline for designing with claimants and the
Crown our inquiry process.

As to the use of tikanga to inform the design of our inquiry, the Tribunal must of course act
in accordance with natural justice, but otherwise has flexibility to pursue ‘tika process’.?
Under clause 5(9) of the second schedule to the Treaty of Waitangi Act 1975, the Tribunal

Wairarapa Moana ki Poudkani Inc. v Mercury NZ Ltd [2022] NZSC 142 at [86] - [87].
Treaty of Waitangi Act 1975, sch 2 cl 5A(1)(b).
Wairarapa Moana, above n 1, at [86] - [87].
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‘may regulate its procedure in such manner as it thinks fit’. The Tribunal must also have
regard to ‘all the circumstances’ of the claims when deciding whether to make a
recommendation to the Crown.* The Court of Appeal recognised the breadth of the
Tribunal’s power to regulate its own procedure when it described it as having the ‘widest
of jurisdictions’.® Likewise, in Donnelley v Waitangi Tribunal, the High Court said the
Tribunal had ‘considerable latitude’ as regards to procedure.®

7. Accordingly, the pou tikanga and pou ture will produce a report on a tikanga and treaty
compliant process for hearing the claims by the Constitutional Kaupapa Inquiry Panel. It
is for the pou to consider what an innovative procedure may look like, whilst maximising
claimant and Crown participation. If it is not possible to file a joint report, separate reports
by each ropa of pou will be produced. The guidelines and recommendations of the pou
will need to take into account how the Waitangi Tribunal should provide for simultaneous
translations, transcript recordings of wananga and hui, evidence and submissions.

8. Following the release of the report/s a 1 — 2 day wananga will be held with all claimants
and the Crown (preferably high ranking MOJ officials responsible for this inquiry who may
be supported by Te Puni Kokiri officials). Claimants and the Crown will have the
opportunity to seek changes to the proposed procedure through consensus building. All
lawyers for the claimants and the Crown will have observer status only. This wananga will
be facilitated by panel members Derek Fox, Kevin Prime, David Williams and Prue Kapua.
The date and details will be confirmed to parties in due course.

Commissioning the pou
9. The following have confirmed their availability as pou tikanga:
e Waihoroi Shortland;
e Dame Naida Glavish;
e Associate Professor Linda Te Aho; and
e Professor Meihana Durie.
10. The following have confirmed their availability as pou ture:
e Professor Jacinta Ruru;
e Dr Mark Hickford; and
e Matthew Smith.

11. Under clause 5A of the second schedule of the Treaty of Waitangi Act 1975, | now
commission Waihoroi Shortland, Dame Naida Glavish, Associate Professor Linda Te Aho,
Professor Meihana Durie, Professor Jacinta Ruru, Dr Mark Hickford and Matthew Smith.

4 Treaty of Waitangi Act 1975, s 6(3).

5 Te Runanga o Wharekauri Inc v Waitangi Tribunal CP 118/94, Wellington, 12 May 1994 at
[10].

6 Donnelley v Waitangi Tribunal HC Wellington CIV-2009-485-2614, 1 March 2010, at [30].
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Their role is to engage as experts with the panel and the parties to develop a document
on tikanga and ture pakeha as to the procedure for the inquiry. They will work to produce
a report/s as described in the paragraphs above.

12. The Tribunal is to send copies of this direction to:

a. The pou tikanga: Waihoroi Shortland, Dame Naida Glavish, Associate Professor
Linda Te Aho and Professor Meihana Duirie;

b. The pou ture pakeha: Professor Jacinta Ruru, Dr Mark Hickford and Matthew
Smith;

c. Claimant counsel, Crown counsel and unrepresented claimants in the inquiry;

d. Solicitor-General, Crown Law Office;

e. Chief Executive, Ministry of Justice; and
f. Chief Executive, Te Puni Kokiri.

Me tuku atu te Kairehita i tétehi kape o ténei whakahau ki €ra ki te rarangi whakamohio mo
Wai 3300, the Constitutional Kaupapa Inquiry.

The Registrar is to send a copy of this direction to all those on the distribution list for Wai
3300, the Constitutional Kaupapa Inquiry.

WHAKAPUMAUTIA ki Te Whanganui-a-tara i te Rahina o te Paenga-whawha 2023
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