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My name is William Hosking'Olivcr. I am Emeritus Prot;cssor of History at Massey
University, and was Head of Department there from 1964 to 1983. From that year to
1990 I was General Editor of the Dictionary of New Zealand Biography. I have
published a number of books and papers_on New Zealand history including, as editor,
The Oxford History of New Zealand

I would like to emphasise that this submission, unlike that of Ms Wyatt, does not take the
form of a point by point analysis of arguments advanced by Crown historians. Though
from time to time I refer to aspects of their research and conclusions this is by way of
illustration and is incidental to the main purpose of the submission. That purpose is to
present an overview and a general interpretation of policy and administration. In doing
s0 it does not draw upon the results of fresh research but upon material already submitted
to the Tribunal by both Crown and claimant historians. I would like to express my

gratitude and respect for the work these historians have done.

The submission is concerned with policy and administration, and with the options policy-
makers had in front of them; it has no connection with the discussion of the issues raised
by the argument that tuku whenua conventions provided the basis of Maori expectations
in conducting land transactions. I have every respect for the work of Ms Wyatt and the

other specialists who have made submissions on this question, but it is not one which I

address here.



INTRODUCTION AND SUMMARY

This opening section is designed to give, in broad outline, a picture of the successive
stages by which Muriwhenua lands passed from Maori to Pakeha possession in the 19th
century. The vantage point from which this history is viewed is the report of the Royal
Commission on Native Lands and Native Land Tenure (the Stout/Ngata Commission)

covering this region. (AJHR, 1908, G-1J).

That report gives a measure of land left in Maori ownership in the Mangonui County at
the beginning of the 20th century. As the claim area is slightly larger than the area of the
county at that time, and because in some instances the blocks purchased by the Crown
overlap the southern boundaries of both the County and the claim area, it is not possible
to construct a precise statistical overview. It is possible, however, allowing for these
considerations, to arrive at an impression of the magnitude of successive stages of land

alienation.

It should be noted that the activity of the Crown is examined under two headings, both as
itself a direct purchaser of land and also as the endorser and sponsor of private
purchases. Hence, as well as purchase policy from the 1850s on, attention is paid first,
to the grants made by govermhents to early settlers from the Old Land Claims, and
second, to the consequences of governmental facilitation of private land purchases from
1865 on through the Native Land Court. In this way, and subject to the qualifications

noted in the previous paragraph, it is possible to reconstruct a full picture of the Crown's

" role in the alienation of Muriwhenua Maori land.

The Stout/Ngata Commission reported that in 1908 some 110,000 acres remained in
Maori ownership. Using the Official Year Book figure for the county area, 598,000
acres, (rather than the smaller figure used by the Commission, 559,000), Maori retained

around 18% of the total area. As over half of this land was vested in and leased by the



Tokerau Land Board, the proportion in actual Maori control wphld have been much less,

not more than 10%.

This situation was the cumulative result of four successive stages of land alienation over

the period from the 1830s to the end of the century:

Land transactions before 1840, and the subsequent disposal of the lands under
claim, by which around 37,000 acres were awarded to claimants and 26,000
were assumed by the Crown (apd 1,000 acres reserved for Maori): in all a
transfer of some 63,000 acres from Maori to Pakeha.

Direct Crown purchases from Maori between 1850 and 1865: the total area
affected has been variously estimated; here the possibly low ﬁgﬁre of 243,000

acres is used. (Alemann, #HS, p. 25)

Continuing Crown purchases between 1865 and 1908, estimated to total about

‘ 75,000 acres. (Geiringer, #F10, pp. 41,69)

Private land purchases, after 1865, of land which had passed through the Native
Land Court and so became available for purchase. The extent of these purchases
has not been researched; an estimate based on the figures given above would

indicate at least 60 000 acres for Mangonui County.

As far as direct Crown acquisition is concerned, the first three stages noted above should

be seen as phases in a continuous process. A major function of F D Bell's investigation,

beginning in 1857, was to identify the Crown's share of the land arising from pre-1840

transactions; it coincided with the first major Crown purchases in 1856-59. At the time

the two were seen by Crown agents as twin aspects of an overall acquisition process.

(See evidence cited in Armstrong and Stirling, #J2, pp. 48, 49, 51. The opportunity is



taken here to acknowledge the value of this submission, and of the monumental labours

which were devoted to it.)

Crown purchases, further, extend across the period from the 1850s to the 1890s, with
only temporary breaks in the late 1860s and the 1880s. These interruptions are not to be

attributed to a change of heart or of policy, but rather to fiscal considerations.

There is, however, a change of a different kind in 1865, when the policy of Crown pre-
emption was abandoned. In effect, t{le state and the private purchager were in
competition from that time on. Both, however, utilised the Native Land Court to facilitate
their tra.nsactions. The Court, as much as the land purchase officer, was an agent of the
Crown,; in its Te Roroa Report the Tribunal described it as ‘arm of tﬁe crown and of the
state’. (p. 31) In both aspects of land alienation in this period the Crown was a prime

mover.

A further dimension needs to be noted here - the reported size of the Maori population of
this region. The Maori censuses can be used only with extreme caution; nevértheless it
appears that the Muriwhenua Maori population declined to a low point in the mid-1880s
and thereafter recovered. Enumerators and sub-enumerators (who filled in schedules on
behalf of Maori) regularly report on the likelihood of under-enumeration, considerably
caused by migration in search of work. Any argument seeking to justify land purchase
from the decline of Muriwhenua Maori numbers loses its already rather fragile plausibility

well before the process of alienation is completed.



SURPLUS LANDS AND OLD LAND CLAIMS

In 1840 a Land Claims Commission was set up to investigate purchases of land from
Maori before New Zealand became a possession of the Crown. The legislation under
which it acted charged it to inquire whether these transactions were equitable or not and,
where it found that they were, to make recommendations aé to the extent of lands to be
granted to the purchasers. These grants were to be within an upper limit and were to be
fixed in accordance with a schedule of prices designed to penalise speculators and reward
genuine settlers, and also to retain land in the possessiron of the Crown-.for its own
purposes. (Loveridge, #I12) These retained, subsequently designated 'surplus’', lands

could be sold to settlers, both to promote colonisation and raise revenue.

In terms of the advice given to Robert FitzRoy by the Colonial Secretary, Lord Stanley,
in June 1843, before FitzRoy took up his Governorship, all land equitably purchased
form Maori before 1840 lapsed to the Crown and so became its property. As a result of
subsequent investigations, and in recognition of their interest in these lands, some of it
was to be granted to the original purchasers. Part was to be reserved to Maori, as
required by the terms of the original transactions and in response to Maori requests. The
balance would become the property of the Crown and eventually available for saie and
settlement. Thus apart from small reserves the land considered to have been equitably

obtained would be assigned by the Crown either to the claimants or to itself.

The correctness of Stanley's exposition is not discussed here. What is discussed, and
disputed, is the additional, if implicit, assumption that this analysis, even if legally
correct, left the Crown with no option but to use the land for settlement and for the
revenue its sale would raise. That result was not unavoidable. If some of the land which
had become Crown property could be assigned by grant to settlers because of their

interest in it, some or all of the balance could have been assigned to Maori because of

their interest in it.



It was reported during FitzRoy's governorship that it had been proposed that the surplus
should be held in trust 'for the benefit of the aborigines generally'., (Southern Cross, 6
July 1844, cited #J2 p. 15) Whether or not this possibility was seriously entertained, it
has much to commend it; it would have preserved the Crown's title and safeguarded

Maori interests and need not, were the lands leased, have obstructed settlement.

In what follows, it will be argued that such a policy option was available to the Crown,
and that in not adopting it or some other way protecting Maori interests, the Crown was

putting its own needs and interests, and th'ose of settlers, above those of Maori.

It will be argued, further, that the Crown's policy was implemented in a contradictory,
vacillating, dilatory and unintelligible manner. No effort was made to clarify it until the
end of the 1850s, and only then in the course of Bell's hearings as he was putting it into
effect. It was a lamentably deficient exercise in public relations, which at least indicates a
failure on the part of governments to communicate their intentions to those who had some

right to know what they were.

Two aspects of administrative failure stand out: first, Fitzroy's initial inconsistency and
self-contradiction in relation to surplus lands; and second, the failure of successive
admin{strations to take hold of the problem until the late 1850s. Inconsistency and delay
invited misconstruction. From 1843 to at least 1857, nothing on the ground changed. It
might well have appeared to Muriwhenua Maori that traditional usages and habits had

been sanctioned by governmental neglect.

Finally, it will be argued that when Government at length imposed its will, through Bell
as Commissioner in the late 1850s, there are clear signs that Maori in Muriwhenua had
misgivings and were discontented, not with respect to the claimants' rights, but with
respect to the government's assertion of title to lands it had not bought. The evidence is-

not great, but it is of real significance that there is any evidence at all from such a source.



The evidence arises wholly from the official government record; this brings up the

question of one-sided evidence and unavoidable bias, and this will be examined later.

THE ROLE OF GOVERNOR FITZROY

The first investigation was by the Land Claims Commission appointed in 1840. One of
the three Commissioners of Claims, Edward Lee Godfrey, began his work in the
northern region in 1843. The vast claimf of the New Zealand Company and of mainly
Australian speculators to millions of acres were under investigation by other
Commissigners. In the north, including Muriwhenua, Godfrey dealt with much smaller
claims by (mostly) genuine settlers. All Commissioners, however, worked to guidelines
set out in legislation. They made it clear that most claimants could expect significantly

reduced awards compared with their total claims, whether they were large-scale -

speculators or small-scale settlers.

Godfrey's investigations had no conclusive results. Claimants were awarded a specified
number of acres (or accepted scrip entitling them to other Crown land instead); Maori
interests as reflected in the original deeds (eg. in joint occupancy and continuing use
provisions) and in new requests were respected; the Crown took title to the balance.
However, in the absence of surveys, there was no way of identifying the respective
shares. The areas covered by the claims subject to Godfrey's recommendations remained
terra inco gnita; even when Crown grants were subsequently issued there was no way of
identifying the specific areas. That situation persisted with the great majority of

Muriwhenua claims for the greater part of the next two decades.

Any examination of the surplus lands question must at least pay attention to this
prolonged uncertainty and its consequences. Rights, such as those of the Crown to the

surplus, asserted in the abstract but not on the ground and incapable of identification are



more likely to be ignored than contested, and, perhaps to be forgotten. The untidiness of
the process is a prime consideration, especially when the first Governor who had to deal

with the situation, Robert FitzRoy, immediately upon his arrival began the confusion.

This dimension has not been sufficiently emphasised. Witnesses betore the Tribunal
have been inclined to see the Crown's handling of the issue zis essentially rational. Some
see Crown agents as less than scrupulous men consistently pursuing a policy of
expropriation. Others see them as conscientious men consistently seeking to apply a
demonstrably legal solution. Either way, they are seen to be rationally pursuing a
consié,tcntly held goal.

Perhaps, however, they are being paid too much of a compliment. Even if unwittingly
and with the best of intentions, Hobson at Waitangi in 1840 and FitzRoy at numerous
places in 1843 and 1844 set the stage for the best part of two decades of mal-
administration. That confusion was, of course, intensified by the slender resources of
successive governments and by pre-occupation with more pressing issues. But whatever
the reasons and however understandable they may be, confusion is the legacy of both
successive governments and the efforts of the first Land Claims Commission. That

legacy is itself an instance of neglect by inactivity.

There is no lack of evidence for this judgement. George Clarke, writing to the Colonial
Office in 1846, related the disturbed state of the north at that time to the surplus lands
policy. (#J2, p. 29) The 1856 Select Committee of the House of Representatives,
whose report led to the appointment of Bell as Land Claims Cornmissione.r, referred to
‘conflicting and contradictory proceedings on the part of successive Governments of the

Colony since its foundation.' (#J2 P. 53) Confusion bred uncertainty and mistrust,

among both Pakeha and Maori.



By 1856 uncertainty had already a long history. Hobson had announced at Waitangi that
‘all lands unjustly held" would be restored to Maori. It is reasonable to suppose that he
was not promising to return those lands which would later be deemed to have been
equitably purchased. But, especially after FitzRoy had repeatedly promised to return
surplus lands, the distinction between lands unjustly held and lands withheld from
claimants even though equitably obtained, would have become at least blurred and not

easy to grasp.

It is not surprising (in the words of the Crown's historians) that ‘Most Pakeha ... found
it almost impossible to comprehend the basis of the Crown's surplus lands policy' and
concluded that 'the surplus represented land for which the Maoris had not been
adequatcly' compensated, or had been otherwise fraudulently obtained’, and further
concluded that 'instead of going back to the Maoris, its rightful owners, it was somehow

assumed by the Crown.' (#J2 p. 19)

It is very likely that Maori shared this misapprehension, one to which the Crown through
the Governor contributed in a major way. There is, after all, an element of commonsense
in the supposition that if the buyers could not have it then Maori should. To quote the
Crown's historians once more: 'This is a logical approach to the question, and the fact
that so many adopted it is unsurprising." (#J2 p. 31) As they further note, Maori would
have had every reason to conclude that if the land had been validly purchased, it should
not go to 'a third party whose claim was based on an incomprehensible point of law.'

(#12 p. 30)

There can be no doubt that FitzRoy went through what would now be described as an
abrupt U-turn. This has been explained as a consequence of the findings of the 1840
Lands Claims Commission. Crown historians, in a reconstruction which has an element
of conjecture in it, suppbsc that the Colonial Office and FitzZRoy began under the

impression that Maori had, in pre-1840 transactions, alienated huge tracts and were in



danger of becoming landless. Under the probing of the Land Claims Commission, these
'monster’ claims evaporated. Thus FitzRoy was free, because landlessness no longer
seemed to threaten, to assert the Crowns claims to the surplus and to attempt to sell, late

in 1844, the small bit of surplus available to him from the Fairburn claim.

This is not an entirely convincing reconstruction. The Commission was set up under an
ordinance which closely followed the New South Wales Ordinance of 1840. This had
been exhaustively debated at the time; the Australian land speculators appear to have been
under no doubt that the terms under which the commission of inquiry was to operate
would strip them of their supposed acquisitions. That was the cause of their outrage.
The New Zealand Company began its agitation against the outcome it feared would result
from the L;md Claims Commission's investigations (conducted in this case by William
Spain) as early as October 1842, only a few months after it had begun its work in
Wellington. (Peter Adams, Fatal Necessity: British intervention in New Zealand 1830-
47, 1977, p.182; Rosema.ry Tonks, Spain, William, DNZB, Vol. 1, 1990, p.402).
FitzRoy and the Colonial Office would surely have been aware of the intent of the

legislation, and that it would be put into effect by the Commission.

One may sympathise with FitzRoy in his predicament, to which a lack of money and an
inability to promote settlement contributed. But the abruptness of his change of policy -
he moved on the Fairburn surplus within two or three weeks of repeating his promise to
restore thensurplus to Maori sellers - surely precludes any explanation ascribing it to a
realisation that the 'monster' claims had vanished more or less overnight. The Australian
speculators, to repeat, had feared just that result when Governor Gipps introduced his

New South Wales Ordinance in 1840.
Many of the claimants considered the Crown's assumption of a surplus, which it had
itself pronounced to have been equitably obtained, to be an injustice. This opinion was

not held solely by disappointed claimants, and not only on the ground that the claimants
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were being cheated. It was also argued that the policy was a cause of discontent and

distrust among Maori.

Even before FitzRoy took up his position there was evidence that there would be dissent
if the Crown was to claim the surplus. A publication of 1842, by Charles Terry, noted
that if the Crown assumed the surplus it would create a bad impression among Maori as
to Athe ‘character and justice' of the new government. (#J2 p. 23) In January of the
following year, Godfrey met strenuous objections to the Crown's proposed assumption
at Kaitaia. (#J2 pp. 30-1) In May 1843 the Southern Cross devoted a satirical editorial
to the question; it shows clearly that the distinction between 'unjustly obtained' and
'equitably obtained but not allowed' had not been grasped, and goes on to treat the

assurnptioﬂ of the surplus as misappropriation. (#J2 pp. 27-9)

FitzZRoy himself realised that the assumption of the surplus was a source of Maori
discontent, even in relation to his own attempt to dispose of the little surplus available to
him in September 1844. But before he made this attempt he had repeatedly stated that he

intended to return the surplus to Maori.

Soon after his arrival in December 1843, FitzRoy announced that land not allowed to a
claimant would be restored to the original Maori sellers; while the claimant was not going
to be allowed to keep it, the Crown was not going to take it. He made several such
promises i;l late 1843 and early 1844; almost certainly he said the same thing to a

meeting of chiefs at Waimate in September 1844. (#J2 pp. 13-15) -

Then FitzRoy proceeded to add td the confusion by making a further reversal; he
abandoned his 'return to seller' promise even while making it. In a dispatch of 15
October to Stanley, he records his own disposal of surplus land from the Fairburn
purchase to a European buyer. He notes the ‘commotion' this caused among Waikato

Maori, who became 'exceedingly irritated’. He considered that any effort on the part of
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the Crown to sell off the surplus would have been frustrated by Maori; 'the attempt to do
so would have injured the character of the queen's government very seriously, if not
irretrievably'. He reflects, plaintively enough, that it'is quite impossible to make them

comprehend our strictly legal view of such cases.' (#]2 pp. 26-7)

The financial plight of his administration no doubt impelled him into such inconsistency.
But in addition, there is a strong element of ambivalence in the Colonial Office guidelines
to which he was working. This would have contributed to this irresolution and
encouraged him to believe that other options were open to him. In May 1843, before he
took up his post in New Zealand, FitzRdy addressed an enquiry to the Colonial Office
on the disposal of the surplus. The subsequent discussion within the Office, and

Stanley's reply of June, have been extensively discussed in earlier submissions.

It is not quite clear why James Stephen (who drafted Stanley's reply) chose to set his
conclusions in the context of a hypothetical situétion, when there were plenty of concrete
ones available. This lends a slightly speculative air to his analysis. Nevertheless the
main finding is clear enough. The land not allowed to claimants could not belong to the
original sellers if they had equitably conveyed it; it could not belong to the original
buyers because customary owners could not convey a title cognisable under English law.
As no-one owned it any longer and as it had become part of a British possession, it
would lapse to the Crown. But the Crown could choose to grant a part of it to a claimant
found to hz;.ve concluded an equitable original transaction, in recognition of his genuine

.interest in it.

Stanley's exposition is consistent with earlier statements made to Hobson by Normanby
in August 1839 and by Russell in October 1840. Stanley, however added a qualification
which, together with the hypothetical character of his statement, makes the instruction

rather less than mandatory. Under some conditions, FitzRoy could dispose of the



surplus in ways that benefited Maori, especially if they were still living on it and if they

wished to retain it.

These qualifications are not set down as exhaustive but as exemplary. Stanley uses the
word 'especially’ in relation to continued Maori possession as a reason for departing
from his ruling; he also says that 'in any such contingency' the Governor could do so.
(emphasis added) FitzRoy surely concluded that Stanley was telling him that he could
take another course if it seemed wise for him to do so. Specifically, given the wholly
paternalistic tone of these exchanges, FitzZRoy may have decided that he could do so if it
would keep Maori happy (‘humour theif wishes' is the phrase used by Stanley), and
went on to make the promises already noted.

He appears never to have made any explanatory statement, either as to the position of the
surplus lands or in connection with his own change of mind. Such a clarification might
have done something to allay the discontent which the confused situation was already
creating. In the absence of such an account, conjecture as to his motives is inevitable.
He would have been, to judge from the way in which he phrased his original inquiry to .
the Colonial Secretary, and from what we know his character, motivated by humanitarian
considerations in promising to restore the surplus to the original Maori owners. He may
well have believed, in terms of Stanley's qualifications, that Maori were residing upon
the land in question and that they wished to continue to do so, and certainly that they had

not lost interest in it.

Continued occupancy and continued concern on the part of Muriwhenua Maori are at least
reasonable assumptions. Some of the original transactions included joint occupancy and
continuing use of provisions, which were respected by the Land Claims Commission. In
such cases Stanley's conditions may be assumed to have been met. Godfrey's meeting at
Kaitaia in January 1843 had shown Maori hostility to assumption by the Crown; at the

very least this indicates opposition to Crown assumption and a desire to retain the lands.
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This is not a situation which could be expected to yield any great amount of precise
evidence. Godfrey's inquiries were directed to the terms of the original transactions and

not to the matter of continuing use by Maori or to any wish they may have had to retain it.

There was, in the 1840s, a clear public perception among some Pakeha that these lands
were on their way back to the original sellers, having been (at least by repute)
fraudulently obtained. The existence of this Pakeha understanding also points to a
continuing Maori sense of involvement. 'Almost to a man the settlers appear to have
believed that the surplus represented land for which the Maoris had not been adequately
compensated, or had been otherwise fraudulently obtained'. (#2 p- 19, aI;d pp- 19-26
for contemporary statements to this effect) Such a belief would have been

-

incomprehensible had not Maori concern for their use persisted.

Other suggestions that lead to this conclusion emerge later from Francis Dillon Bell's
hearings after 1856, and will be noted when his inquiry is discussed. But one aspect
may be emphasised here. Bell insisted that claimants survey the whole claim area and not
only their own portion. This insistence arose from his apprehension that Maori would
not co-operate With Government surveyors and that the remainder of the land might
remain terra incognita. Again, this suggests a persistent Maori involvement in these

surplus lands.

FitzRoy's inconsistency appears to have inaugurated a period of uncertainty and to have
prompted hopes which, in the event, were to be disappointed. It is a reasonable
supposition that Maori were encouraged to believe that they would get the surplus back,
and that this expectation was further encouraged by the government's prolonged failure to

enforce the rights it claimed for itself.
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THE INQUIRIES OF COMMISSIONER BELL

For many years the Crown did not enforce the rights it had asserted to the surplus lands
‘either because it lacked the resources to define its interests; or because the land was
remote and was of little commercial importance.! (#J2 p. 39) Until Bell's Court of
Claims began its work at the end of 1856, only one Muriwhenua claimant, Brodie, had
his land surveyed and granted. The others possessed a right to a specified number of
acres yet to be surveyed. Not surprisingly, there is no evidence of Maori objection to the
Crown's assertion of rights to the surplus in this period; as the situation at the original
point of sale had not changed there Was'nothing to prompt any such asse;tions. Both
claimants and Maori probably felt free to make use of the claim areas as a whole.

After Grey's Quieting Titles Ordinance of 1849 had proved to be a dead letter, the issue
was revived by H F. Carleton, MHR for the Bay of Islands in 1854, together with that of
claims arising from FitzRoy's waiver of pre-emption. Williams Gisborne, a land
commissioner at the time, reported that thanks to the lack of surveys ‘Native claims,
which in many cases have never been wholly extinguished, are revived in full force, and
become a fruitful source of confusion and discord.” This remark, too, indicates a high
level of Maori involvement. Gisborne also noted that ‘it would be advantageous to
identify land reserved to Maori in the surplus, so that it could be purchased, together with

further land adjacent to it. (#J2 pp. 47-8)

This detail calls attention to a further important consideration: that the definition of the
Crown's interests in the old claim areas coincided with the opening of its campaign to
buy further land in the district to facilitate settlement. In November 1855, Maclean
instructed Kemp both to buy 'fresh tracts' of land and to inform himself as to land

already alienated in order to avoid repurchase. (#]2 p. 50)



For his part Kemp in April 1856 stressed the importance of surveys to ensure that the
government received its due share. As it was, 'the Government is scarcely aware of the
extent of its possessions' and 'some difficulty will be found in reclaiming this land'. His
use of 'reclaim' points to continued Maori occupancy. He continued: ‘one great object
has been, to unite, as well as to extend, the property of the Government'. (#J2 p. 51
emphasis in original) Defining the Crown's rights to the strplus and purchasing more

land were two sides of the coin of acquisition and extinguishment.

A Select Committee reported to the House in July 1856. It noted that 'some portions
have been resumed by the natives' and that in some cases where the govémment had
taken lands it considered to be the property of the crown 'in reality it has generally had to
make the n';ttives some additional payment.' These remarks, too, make clear that Maori at

least considered that they had a continuing interest in some of the surplus lands. (#J2 pp.

53-4)

Bell was appointed sole Commissioner and began work late in 1856. He held sittings at
Russell, Mangonui and Whangaroa in September and October 1857. He has been
described in Crown cvidencc as possessing 'all the qualifications' necessary for his task.
(#J2 p. 67) Because this is not an obviously correct judgement, and because Bell himself
is the sole witness cited for quite critical aspects of his dealings with Maori in the course

of his investigations, it will be worth while to take a closer look at him.

He had no legal training nor, for that matter, much at all in the way of formal education.
Up to the time of his appointment his main professional experience had been as a servant
of the New Zealand Cbmpany and as an official engaged in government land purchase.
The Company, which Bell served both in London and in New Zealand, was well known
for its view that Maori should retain only that small amount of land they actually used for
residence and cultivation, and that the rest should bé treated as waste land and

appropriated for settlement. This prescription bears an uncanny resemblance to what
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happened in Muriwhenua; Maori retained from the original areas under claim only tiny

portions - residences, cultivations and wahi tapu.

Experience in land purchasing no doubt equipped Bell with a good knowledge of the
technicalities of the process - surveys and the like - but none of those engaged in that
business have ever been thought to have shown great sensitivity to Maori interests in
competition with what they took as the imperatives of settlement. This is especially the
case with those who served in the later years of Grey’s administration, when Bell was
Commissioner of Crown Lands. A less encouraging view of his character is given by his
most recent biographer: 'Although his friends repeatedly turned to him for a&ministrative
assistance, they rarely trusted him as a colleague in government and he rarely desired

-

such trust.' (Raewyn Dalziel, DNZB, 1990, I:25).

Maori participated in Bell's Muriwhenua investigations: the record makes it clear first,
that there were Maori objections, and second, that Bell considered that his explanations
were received with satisfaction. Some of these explanations were directed to Maori
objections to the government taking the surplus. He himself, however, provides the only

testimony supporting the conclusion that Maori found these explanations satisfactory.

The results of Maori applications were meagre; some examples from the western
Muriwhenua will illustrate this. The Parapara claimant, Joseph Matthews, originally
surveyed nearly 3,000 acres for Maori; as a result of Bell's decision a reserve of 300
acres was granted. In the case of the Southee-Maxwell claim there were discussions with
Maori seeking reserves. Reserves of some 200 acres were allowed, but in addition Maori
were given permission to run cattle on a much more extensive tract of land kept by the

government until it was sold. This latter recommendation on the one hand indicates
occupancy and use - on the other it must have led to future confusion as to what was and

what was not government land.
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The Southee-Maxwell claim deserves a further note. In his report Bell mentions 'all the
native disputes which had been going on for several years'; in 1855 Maxwell had
required Maori to leave their cultivations and in 1856 to stop digging gum; in 1858 there
was a further dispute over boundaries and gum-digging. Thé fact that Maxwell
apparently took an overbearing attitude to Maori is not to the point; it is of significance
that they showed in the mid 1850s that they retained some kind of claim to the land. It is
also to the point that Bell's recommendation of a 200 acre award to Puhipi was not
actioned, and that his son, Timoti Puhipi protested about this in 1892. (#J2 pp. 156-69)

Continuity of protest, over a much longer period, is also the case with Ia}nes Davis's
claim to land to land at Mangatete. Bell's award of 466 acres was, so Bell explained, all
the Maori v;/ould agree to (though another explanation, involving Davis's health, has been
offered). Whatever the truth of that, there were negotiations at the time of Bell's inquiry.
In 1877 Maori questioned the Crown's acquisition of the surplus; in 1880 they even
managed to bring some of it to the Native Land Court after their own survey. There is a
steady history of Maori opposition to Crown acquisition of the surplus from 1882 to the
time of the Myers Commission of 1946. (#J2 pp. 112-8) Again, the significance in the
present context is the evidence the exanﬂplc affords of an early and persistent Maori

expression of opposition to the Crown's assumption of the surplus.

The two acts under which Bell operated (1856 and 1858) gave him discretion to exercise
his powers‘ 'in any case not already provided for ... according to such rules as [he]...
may judge best to meet the justice of the case but as near as may be in accordance with the
provisions of this Act.' (Land Claims Settlement Act, 1856, s.23f, cited #J2 p. 62)
Upon occasion this discretion was used to exclude small areas from a claim and
recommend them for return to Maori. As noted above, Matthew's survey of a substantial
area for Maoﬁ was not acted upon. The Crown has stated that it would have been
'inappropriate’ for Bell to accede to this request. (#J2 p. 133) That is precisely the point

that needs to be stressed; the over-riding concern of the inquiry was to get land into

- 18 -



Pakeha occupation and use. The terms under which Bell operated required that result.
Very probably Maori were aware that this was the case. For that reason their claims
related to only small areas; perhaps for that reason, too, they did not persist before him in
expressions of claims upon the surplus. But when dealing with Pakeha claimants, Bell
seems often to have exercised the discretion the statute gave him to enlarge Godfrey's
awards, sometimes to a major extent. (Eg. Puckey's Kaitaia and Pukepoto claims; see

#J2 pp. 149-50, 152-4)

The claim that Maori raising the matter of the Crown's assumpti_on of the surplus were
invariably satisfied with Bell's explanation, is based wholly upon the officiai record, and
especially upon Bell's own statements. One would have more confidence in that
conclusioi;, and in its acceptance by the Crown's historians, if there was any

corroborative evidence from a source less implicated in the outcome than the

Commissioner himself.

At least an element of doubt is cast upon this picture of harmony by Bell's own report of
July 1982. (AJHR, 1862, D-10) He puts great stress upon the wisdom of the ruling that
made claimants responsible for surveying the entire claim area, and not just the portion to
be granted. This was more than a matter of economy; had this not been done the
undefined balance would have reverted to the Maori and (in Bell's words) 'must at some
time or other have been purchased again by the Government'. (quoted in #J2 p. 94)
This rema;k, as well as showing the close relationship between surplus land and the
overall land purchase policy, is probably an unintended admission that some Maori at

least would not have readily surrendered the surplus to the Crown.

- This construction is confirmed when Bell goes on to note that while Maori would allow
the claimants to survey the whole area, they would object to the Crown taking the surplus
if the claimant surveyed only his own portion. Otherwise, as the Crown's historians

conclude, Maori 'were not likely to alter their view of surplus land. Any later
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government attempt to survey surplus land would clearly meet with resistance from any
Maoris who had recently re-occupied it.' (#J2 p. 95) It is not clear why the word
'recently’ is introduced into this conclusion; it is more reasonable to suppose that there
had been continuity in Maori attitudes from the early 1840s to the late 1850s than that an

abrupt change had occurred towards the end of this brief period.

It is not surprising, given its sourée, that the evidence for a continuing Maori belief that
the surplus belonged either to Maori or to the claimants is rather sparse; with that kind of
provenance, it would be much more surprising if it was plentiful. The fact that it does
show up, together with a certain scepticism about Bell as a reliable reporter Sn matters of
this kind, suggests ﬁbat Maori discontent over the Crown's assumption of the surplus is
not a later éevelopment, but has its beginnings at the time when government took the first

effective steps to assert it.

This analysis does not imply that Bell was dishonest and that he falsified the record, but
rather that what he observed and recorded was shaped by his mind-set, which in turn was
formed by his experience and by his interests. This is the evidential problem which
James Belich identified as that of ‘one-sided evidence'. (The New Zealand Wars, pp.
330-5) In the present case, as with the situations Belich explores, the documentary
record is overwhelmingly created by only one of the two interested parties. The record
must be put to use, for there is hardly anything else, but is use entails a prior examination
of the credéntials of its originators, and an allowance for the 'bias' (which may well be

unconscious) giving it shape.

Here it is suggested that Bell's vision would have been shaped and thus blurred by the
experiences of a young and impecunious colonist seeking fortune and position in a
frontier society. He was about 18 when he took a post with the New Zealand Company
and had just turned 34 when he became Commissioner of Claims. His career in politics

and diplomacy lay ahead of him when he took up the position; he left it when fresh
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opportunities beckoned. There can be little doubt that he wanted to commend himself to

the political elite which he was soon to join as a Minister of the Crown.

There is no need to doubt the sincerity with which Bell embraced the cause of
colonisation, but it is also necessary to emphasise a strong ingredient of self-interest.
This identification with the cause of colonisation fashioned the lens through which he
observed and recorded his activities, most especially those that related to Maori interests,
if they inhibited colonisation. In particular, he should not be relied upon as an interpreter
of Maori wishes and of Maori satisfaction with his explanations. It is rather more likely
that he interpreted a silent withdrawal as some kind of assent. This is, })f course, a
speculative conclusion; so too is the opinion that he was a dispassionate and wholly

objective observer. Of the two hypotheses, the former is the more consistent with what

is known about his life and character.

Apart frorﬁ the conclusion that there is some evidence that Maori protested against the
assumption of a surplus, an interesting, if speculative, possibility is raised by Bell's
expectation that while the claimants would be allowed by Maori to do the government's
survey work for it, the government itself would experience obstruction. Perhaps Bell
was aware of a relationship of reciprocal trust between Maori and the original buyers -
something in the nature of the reciprocity inherent in a tuku whenua relationship. If he
was aware of something like that, he was also ready to make use of it. At least he was
ready to tal;e advantage of the obviously better repute of the claimants among their Maori
neighbours. One is reminded of Professor Dalziel's remark that Bell's colleagues rarely

trusted him.
Three conclusions arise from this survey of the surplus lands question.

First, it is obvious that the surplus lands were dealt with by successive governments in an

inconsistent, obscure and irresolute manner, and that the final solution was long in
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coming. Whether or not these negative aspects may be explained is beside the point.
They created uncertainty and confusion. Successive governments were remiss and

negligent.

Second, it is clear that the freedom of action allowed to FitzRoy, and the general option it
points to of protecting and furthering Maori interests, was not taken up and acted upon.
While this, too, may be made to seem understandable, it was unfortunate in its effects

and inaugurated years of inaction and uncertainty.

Third, it should not be concluded that Maori showed a high level of contentment with the
ways in which their concerns were dealt with, especially by Bell. A close reading of the
record left by Bell and his Court creates an impression at variance with the explicit

statements on matters that concern Maori. Maori expressions of concern should be seen

as the beginning of Maori protest at the Crown's assumption of surplus lands.

CROWN PURCHASES TO 1865

In the later 1840s and 1850s, largely the period of Grey's first governorship, Crown land
purchase activities concentrated upon the hinterlands of the major centres of settlement in
the southern parts of the North Island and in the South Island. They opened the greater
part of thesé regions for settlement. In the mid-1850s the responsibility for re-sale, and
the benefit of the revenues thus arising, passed into the hands of the provincial

governments.

Purchase activities in the period that followed were directed to the outlying parts of the
South Island, to the central North Island and to the region north of Auckland. In 1856
the full tide of purchase reached Muriwhenua, flowed vigorously until 1863 and

continued at a slower pace for two more years. Estimates vary (and acreage statistics
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may not be wholly reliable); Alemann puts the total at 243,000 acres. (#HS table at p.
25)

These purchases constitute the largest single transfer of lands in this region from Maori to
Pakeha. By 1865 Maori land was mainly restricted to three areas: in the north land
above Te Kao, in the east most of the Houhora peninsula, and inland from Ahipara and

Whangape in the west.

Crown purchase officials operated under instructions to get as much land as possible for
the least outlay. Donald McLéan, at that time Chief Land Purchase Comrr;issioner, set
the goal in 1853: to pursue 'a steady and well-regulated system of acquiring land from the
Natives' si; that 'the whole country could be acquired at a comparatively moderate

outlay’. (Wyatt, #H9 p. 40)

This goal was pursued and attained in Muriwhenua. With some exceptions, the blocks
were fairly small on a colony-wide scale and where not small, of obviously inferior
quality for agricultural purposes, though of considerable value for food gathering of a

traditional kind and for explbiting the new resource of kauri gum.

The pattern of Crown purchase prices in New Zealand as a whole has not been
sufficiently investigated, nor examined against what might be considered reasonable
market 1cvé:ls. It is probably a fair conclusion that while in general prices were low and
below market value (and the goal of resale at a profit would have been unattainable if they
had not been), in Muriwhenua they were not as outrageously low as, for example, in
much of the South Island. One report (Rigby and Koning, #A1 p.32) shows that large
Muriwhenua South block sold at around 3d. an acre in 1858, while in the following year
the neighbouring smaller Ahipara block was sold for around 1s. 6d. an acre. Small areas

of better land could go for better prices;
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An immediate cash return, however, was not the only or even the main advantage Maori
sellers expected, and were led to expect, from the sale of their land. Successive
governments fostered the expectation that the spread of Pakeha settlement would lead to
general development and prosperity in which Maori would benefit, through the agency of
the settlers whom they have invited into their midst by selling land to the Crown. (Wyatt,

#HO ch. 6)

In the 1830s and early 1840s Muriwhenua Maori had seen something like this 'trickle-
down' effect at work in the nearby Bay of Islands and Hokianga districts, and had tried
to acquire similar advantages for themselves. There is no reason to believe thfat they were
not aware of the high hopes of progress which governments held out in the 1850s and
later, in wh-ich they were invited to share. It seemed possible that these earlier good times

could be revived as fresh settlement created local markets and provided opportunities for

trade and employment.

Govermnment officials held out this prospect, and at times specifically with reference to the
Far North during the 1850s. In 1855, McLean instructed H T Kemp to secure land at
Mangonui for a prospective body of Canadian settlers and warned him against the danger
of 'repurchasing' the Crown's surplus, at that time still undefined. (#A1 p. 114) In that
year and in 1856 and 1857 he expressed sanguine hopes for the region as a scene of
future settlement and development; he expected great things from gum and timber exports
and noted‘that the region had good. harbours on the proposed Panama steamer route.
(#A1 pp. 114-5) Before the end of the decade the government passed the Bay of Islands
Settlement Act (1859), which proposed the development of a town and port at Keriker,
'especially to promote the civilisation of the aborigines in the Northern districts of the
colony'. From nearby Waimate, Kemp reported that the news of its passage was

welcomed locally, especially by Maori. (#H9 pp. 146, 150, 155)
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There is no shortage of such glowing visions and unfulfilled expectations in 19th century
New Zealand. The point is not the hollowness of the visions, nor the way in which they
celebrated an essentially settler future. It is rather the impact of such expectations upon
the behaviour, especially the land-selling behaviour, of those Maori who took them at
face value and believed that they were being invited to participate in the good times to

come.

Such expectations, both general and local in scope, were encouraged by governments,
were known to local Crown agents and were exploited by them in securing consent to
sales. Kemp, for one, realised that thére were such expectations and tkhought that
something should be done to satisfy them. (#HO p. 150) Such prospects were regarded

by sellers as a part of the transaction and price was by no means the only consideration.

There is clear evidence that such inducements were offered by Crown purchase agents in
the region early in the 1870s. In 1873, tﬁe land purchase officer Thomas McDonnell
twice met with Maori at Ahipara to persuade them to sell land. They showed a keen
interest in the prospects of European settlement and he responded with some
unambiguous assurances. He urged them to sell good land in order to secure the benefits
of settlement - not 'the head and the hoofs' but 'a quarter of the bullock’. Then the
government would enable them 'to turn the remainder to advantage'. At the second
meeting he talked of settlement as the cure for poverty; they needed settlers 'to push you
on, to purc;hase your produce, to give you new ideas, to praise you when you behave

well, or to caution you when you behave ill'. (#F10 pp. 56-7)

Something' was done. The small settlement led by-John Ball was started in 1859-60.
Plans, at least were made for another 'special settlement' in 1864. (#J4B, pp. 129-30)
One of John Ballance's 'village settlements' was established in 1886. (AJHR, 1891, s2,
C-5 p. 9) It did not flourish; by 1892 only 12 struggling settlers were left. Nor did two

further village settlements do well; better times came only with dairying in the next
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century. Even if they had done well, the kind of settlers who took up such schemes were
subsistence farmers who themselves needed a local market to dispose of farm surpluses

for cash.

With promises of this kind held out by government agents, the question arises: could and
should governments have done more to fulfil them? The résponse of Crown historians
has been, in essence, that governments, of the Auckland Province before 1876 and the
colonial government thereafter, were not in a position to do more, so that the question of
'should’ does not arise. (Sinclair #J4A and Gould #J4B)

. -

But it is not quite as simple as that. Certainly governments of the day were more
concerned ‘go follow than to direct the course of settlement; they provided land and waited
for settlers to follow. Most settlers when to places well south of Northland. It is
reported that by 1868 settlers had taken up just over half the 90,000-0dd acres offered for
selection by £he Auckland provincial government in Muriwhenua. The number of settlers
is not stated; as the a&crage size of holding was 100 acres the total would have been less
than 500. Perhaps an achievement of that order of magnitude does not quite justify the

conclusion that ‘the Auckland Province did all that could reasonably be expected of it'.

(#J4B p. 131)

These figures emphasise that the further north was not a favoured settler target. The
critical point is that this was obvious enough at the time - quite certainly by the time
McDonnell made his promises in the early 1870s. The most damaging conclusion to be
drawn is not that the government should have done more, though that could be argued
for, but that it should not have held out the prospcét of development as an inducement to
persuade Maori to part with land. It had become quite clear that this was not a promise

which could be kept.
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A further consideration is the gap between the support government provided for Pakeha
small farmers in the 1890s and the total absence of such support for their potential Maori
equivalents; this will be discussed in a further report. It is not, however, likely that
Maori equivalents existed in any considerable number by the 1890s, thanks to earlier land
sales and the absence of reserves of any economic significance. The idea that Maori
would share in a flourishing agrarian economy could have had no reality unless they
retained the essential land base. Even if a halt had been called, say in 1865, the land base
would have been seriously diminished. Over the rest of the century, with new Crown

purchases in the 1870s and 1890s and private sales after 1865, it became negligible.

. LN
w

No reserves of any economic significance were made in relation to the land taken as
| surplus fro;n pre-1840 purchases; small areas included in the original transactions - such
as pa sites, cultivations and wahi tapu - were confirmed. A number of small reserves
were made in connection with Crown purchases before 1865. However, as well as being
small in size, they were widely scattered and separated, z.md for the most part were
subsequently alienated. It has been calculated that from 243,000 acres in 23 blocks
purchased by the Crown between 1850 and 1865 less than 10,000 acres (a little over 4%)

were reserved for Maori, and that of this amount only 1759 acres remain as Maori land.

(#HS p. 25)

On the face of it, the Crown's gesture in not enforcing its claims to the surplus arising
from Taylior's purchase (the Muriwhenua North block) may suggcst an element of
concern and protection. But this block, though large, was of poor quality for agriculture
and was not considered by government as suitable for settlement. It did not show such

concern where the land was of better quality or was required for public purposes.
At successive points in the half-century long process of Crown acquisition, those

implementing the policy failed to observe the laudable reserves policy goals set out by

McLean as early as 1854. He described reserves as 'blocks of land excepted by the
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Natives, for their own use and subsistence, within the tracts of land they have ceded to
the Crown for colonisation, and in general there has been a distinct understanding that
they should not at any time be called upon to alienate any lands so reserved, it being

considered essential for their own maintenance and welfare to retain them'. (#A1 p. 128)

The justification advanced for these failures is that the Maori‘had plenty of other land left.
Progressively, as land purchases expanded, that became an increasingly invalid
justification. The people whose actions are justified in this way - for example McLean
himself, a major and in the end the dominant influence upon purchase policy from the
1840s to the 1870s - were the very ones who were responsible for the steady '\and at times
rapid erosion of the land 'still' held by Maori. At each point at which they failed to make
adequate ré:serves, and are justified on these grounds, they were getting ready to reduce
further the Maori-held land which is said to provide the justification. The argument
progressively and in the end completely loses validity. The true conclusion to be drawn .
is an opposite one - the shﬁnking of 'other lands' should have led to the halting of

alienation after 1865, if not a good deal earlier.

The argumént also ignores the communal nature of Maori landholding. Particular iwi and
hapu were probably virtually landless, in an economic sense, by an early stage in the

process.

McLean, h-owever, did not consider that the reserves policy should be applied only after
taking into account the amount of other land still left to Maori. He noted that ‘the
reserves are sufficiently extensive to provide to their [Maori sellers'] present and future
wants'. Within a year he had departed from this standard in Muriwhenua. He instructed
Kemp that 'it may be found advisable to issue a few Crown Grants, of from ten to one
hundred acres each, to four or five of the principal Chiefs out of the lands they may

surrender to the Crown'. (#H9 p. 48) The breach, rather than the observance, of
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reasonable standards tor the proyision of reserves characterised the practise of the Crown

in Muriwhenua.

All accounts, whatever their other differences, agree of the small quantity of land
reserved in the pre-1865 Crown purchases. Alemann's figures have already been cited.

For the Crown, Sinclair puts the proportion at 3.8%, and goes on to note that of that
| small quantity 84% was subsequently alienated. (#J4D) He takes this as an indication
that the reserves were not wanted. It could be more justly argued that they were so small
that they were less useful than even a temporary cash injection. More, government failed

B LS
to protect these reserves against subsequent alienation.

Sinclair alé'o notes that the reserves provided in connection with the Muriwhenua South
purchase were intended for particular groups in actual residence, not for the tribe as a
whole, the interests of which had been extinguished through the Deed of Sale. (#J4D)
This conclusion suggests a policy at variance with the idea that reserves sﬁould provide

for present and future needs.

In fact, the Crown's historians wholly neglect the future dimension, and defend the
reserves policy before 1865 as adequate to meet current needs. It is defended by
considering what, in 1850s and 1860s terms would have been adequate (#J4A p. 46) and

what would provide 'an economic base' in 1850s terms'. (#J4B p. 121)

But it is hardly likely that these reserves would have met even that limited standard.
Alemann's analysis finds that of reserves totalling just under 10,000 acres, only one was
larger than 2,000 acres, two more largef than 1,000 acres, and three more larger than 500
acres. No reserves were made in 10 instances, and reserves of 100 acres or less in

seven.
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The reserves affected during this period of Crown purchase were less than adequate for
what were then present, let alone future, needs; they cannot bé justified on the argument
that there was plenty of other land left to Maori; they were alienable and so not a

permanent landed endowment.

Ultimately, a lack of land drove Muriwhenua Maori into whatever other occupation lay to
hand, primarily into dependence on gum digging. It is misleading to claim, as an
explanation of the shift to reliance upon gum, that Muriwhenua Maori deserted agriculture
for quick cash returns from gum. It would be truer to say that in the end the basis of
agriculture, land, was no longer available to them, and that the chance (;f balancing
farming with a cash income from gum - an economic situation like that of Pakeha
subsistcnck; farmers - was not an option for Maori. The first major step in the

disappearance of that option had been taken by the Crown before 1865. Further steps

were to follow.

DEVELOPMENTS IN AND AFTER 1865

The estimates given at the beginning of this report show that the major period of
Muriwhenua land loss - close to half of the area - came before 1865. Continuing Crown
purchases and private purchases through the agency of the Native Land Court are

something of an epilogue, but a very substantial one.

In its Statement of Issues (July 1993) the Tribunal notes: 'It is considered however,
where the causes of complaint arose before 1865, it will be necessary to go beyond 1865
to round off the investigation of certain questions'. The Tribunal goes on to list as one of
the cases justifying a consideration of post-1865 developments: 'the amount of Maori
land remaining at the turn of the century'. That is the purpose of the following section,

and not to bring into question 'the equity or otherwise of any particular post-1865
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alienations'. (pp. 6-7) Later developments are here outlined briefly; the evidence cited
has already been submitted to the Tribunal, chiefly in reports by Ms Geiringer and Ms

Wyatt.

Direct Crown purchases in this later period were carried through under the various
Immigration and Public Works Acts; in all cases the blocks first passed through the
Court, set up uhder the Native Lands Act (1865). In this process, land purchase officials
worked closely with the Judges of the Court. Though some purchases were of fair
quality land, there were extensive purchases of difficult and infertile land, which appear
to have been made chiefly to proceed with the extinguishment of Maori titlef They were
resumed in Muriwhenua at a fair pace in the 1870s, came almost to a halt in the 1880s,

and were renewed in the 1890s. This pattern corresponds to the conditions of

government finances - a time of stringency between two more free-spending periods.

Most of the 1870s purchases were in the Whangape-Ahipara-Kaitaia district. Effectively,
one of the three major areas of Maori title in 1865 had been extinguished. There is no
evidence that reserves were made (with one minute exception). They were discussed in
the case of the Takahue valley block; it is probably because the purchase officer made it
clear that related survey costs would be charged to the vendors that none were made. It
appears that the pieces of land excluded from sale were reserves already made by the

Native Land Court. (Geiringer, #F10 ch. 2, from which much of this section derives.)

Only one small block was purchased by the Crown in the 1880s, but the tempo picked up |
a little in the 1890s, in the Liberal period of Crown purchases to promote closer land
settlement. Four blocks were acquired, in the same southern area as the 1870s
purchases. Together with other small purchases the total acreage acquired in the 1890s

was nearly 10,000. In all, purchases from the 1870s to the 1890s accounted for over

75,000 acres.
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The implementation of Crown purchase policy in the 1870s and 1890s was marked by
some dubious practices, such as preliminary down-payments, and commission payments
to agents. Butits overall effect in substantially reducing the already shrunken Maori land
endowment in Muriwhenua is of greater consequence. So too did private land purchases,
of land cleared for alienation (like that purchased by the Crown) through the Native Land

Court.

The primary objective of the 1865 Act was to convert customary title into one derived
from the Crown and so to ensure that purchasers, private or official, received a secure
title and would be free of future disputes;' In Mangonui County by 1908 les; than 7,000
acres were papatup\-l, and this fragment passed through the Court in the following year.
By that yé;ar only 110,000 acres of the land which had passed through the. Court
remained in Maori ownership; less than half of this (52,000 acres) was in Maori control.
Almost all of the balance was vested in the Tokerau Maori Land Board for leasing; the

early rentals went to discharge survey liens. (AJHR, 1908, G-IJ ; #F10 pp. 153-5)

Even that small amount of land, much of it from marginal to inferior quality, was not held
in a way that encouraged efficient utilisation, if that indeed was possible. Although the
provision of the 1873 act requiring all interested persons to be named on the certificate of
title, not just the ten or fewer required earlier, appears to have been widely ignored in this
region, subsequent succession orders, on the decease of those named in the certificate,
divided interests among all children of those who held interesté. This rapidly brought

upon a situation of extreme fragmentation.

The Stout/Ngata Commission reported in 1908 on the position of 140 blocks comprising
some 43,000 acres. 113 blocks were held in multiple ownership; one block of 9,280
acres had 733 owners. The average number of owners per block was 20; the average

(notional) size of individual interests was 15.5 acres. The only way in which such
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minute and fragmented interests could be utilised was through incorporation, but that

remedy was not attempted until the 1930s.

In no instance in this district did the Court put into effect the option in the 1865 Act
enabling an award of tribal title to be made in the case of blocks of 5,000 acres or more.
The 1867 and 1873 Acts required the Court, through district officers, to investigate and
take into account the intcresté of persons other than those actually bringing a block to the
Court and appearing before it. The records are patchy, but the minute books from the
time of Munro, Judge from 1875 to 1878, show no such investigation.

Both the 1867 and 1873 Acts required the Court to preserve for Maori a sufficient
endowmerft of land, and enabled the Court to restrict the alienability of land held by
Maori. The first Judge in the region, W B White, made as little as 1538 from 25,000
acres inalienable during his term of office. Maning, in his period of office, placed
restrictions on four blocks, but in the case of the only large one, Kaitaia South, this was
to protect Crown, not Maori interests. In his period of office, Monro place no
restrictions upon any block. In the period from 1870 to 1886 the Court restricted
alienation in only six blocks; the area affected was less than 2,000 acres. Further, such

restrictions could be and were removed by Order in Council.

In the case of land pufchased by the Crown during the 1870s, no reserves were made
except for ;vahi tapu. Further, for the most part, the Court accorded no special status to
pre-1865 reserves when they were brought before it. In some cases it did heed claimant
requests that previously reserved land be made inalienable. In others it granted
unrestricted title, whiéh made in available for sale. The overall effect upon pre-1865

reserves may be judged from the figures cited from Alemann's reports, noted earlier.
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CONCLUSION

This submission had been concerned with policy and its administration. Specifically, it
raises questions about the options available to those responsible for making policy and

the choices they made among these options.

It concludes that at critical points, policy makers chose options which had harmful
consequences for Maori, and that Muriwhenua Maori shared in these consequences. It
also argues that the effect of these choices was intensified by defects in administration.

- A
Three major policy options were rejected in favour of other policies which had the

opposite effect:

1. Lands designated 'surplus' from pre-1849 transactions could have been
disposed of in ways which would have benefited the Maori population, perhaps
by their return to the original sellers, perhaps by their retention by the Crown

under some form of trust.

2. Crown land purchases could have proceeded in a less precipitate manner, could
have been directed to a result less extreme than the extinguishment of Maori tifle,
and could have been halted at some point well before a state of near landlessness

had been achieved.

3. The alienation of land could have been accompanied by the provision of reserves

adequate for foreseeable needs and by provision for their inalienability.
In all three situations the decisions not to proceed along these lines was taken before
1865; subsequent policy decisions confirmed policy already in place and went further in

the direction already set.
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