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MAY IT PLEASE THE TRIBUNAL.:
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2.0

THE CLAIM

This Statement of Claim (“SOC / Claim”) is filed on behalf of Te
Rdnanga o Ngati Hine (Wai 682) (“the claimants”/ “Ngati Hine”).

This claim concerns the Government’s intention to remove Section
7AA from the Oranga Tamariki Act 1989, Section 7AA being the
Section which outlines the duties of the chief executive in relation to
the Treaty of Waitangi and requires the chief executive to give effect

to the principles of the Treaty of Waitangi (“Section 7AA”).

Ngati Hine say the decision to progress the policy to remove Section
7AA is inconsistent with te Tiriti o Waitangi (“te Tiriti”) where it
undermines the rangatiratanga of Ngati Hine and the treaty principles
of partnership, active protection and equity for whanau and tamariki

Maori.

THE CROWN’S DECISION TO PROGRESS THE POLICY TO
REMOVE SECTION 7AA OF THE ORANGA TAMARIKI ACT 1989
IS INCONSISTENT WITH TE TIRITI O WAITANGI AND ITS
PRINCIPLES

Crown Tiriti duties

2.1

Attached to this SOC is an appendix containing a Tiriti 0 Waitangi
framework which outlines the claimants’ understanding and
interpretation of te Tiriti and the principles they consider relevant to
their claim. With specific reference to Oranga Tamariki, Ngati Hine

say:

€)) Te Tiriti did not confer upon the Crown a supreme and unilateral

right to make and enforce laws over Maori;!

1 Waitangi Tribunal, He Paharakeke, He Rito Whakakikinga Whéruarua: Oranga
Tamariki Urgent Inquiry [Wai 2915, 2021], at 16.



(b)

(©)

Under te Tiriti, the Crown gained a limited right of kawanatanga
(governance) over Pakeha settlers and lands. Kawanatanga
was not to override or suppress Ngati Hine rangatiratanga or

cause Maori prejudice;? and

Te Tiriti consistency in relation to tamariki and whanau requires
recognition and restoration of rangatiratanga over kainga,
which in turn means strong, connected whanau looking after

their own tamariki and thriving as Maori.3

2.2  Ngati Hine say the Crown has the following duties and obligations

under te Tiriti:4

(@)
(b)

(©)

(d)
(€)

A duty to honour their obligations under te Tiriti;

A duty to actively protect Maori in the exercise of their

rangatiratanga including rangatiratanga over kainga;®

A duty to ensure that any legislative and policy framework is
developed consistently with the principles of te Tiriti, and
involves the exercise of rangatiratanga, and negotiation and

agreement from hapa as te Tiriti partners;
A duty to act honourably and in good faith;®

A duty to promote equity through the recognition and
restoration of rangatiratanga over kainga, which in turn means
strong, connected whanau looking after their own tamariki and

thriving as Maori;’

2 Waitangi Tribunal, He Paharakeke, He Rito Whakakikinga Wharuarua: Oranga
Tamariki Urgent Inquiry [Wai 2915, 2021], at 17.

8 Waitangi Tribunal, He Paharakeke, He Rito Whakakikinga Wharuarua: Oranga
Tamariki Urgent Inquiry [Wai 2915, 2021], at 22.

4 Waitangi Tribunal, He Paharakeke, He Rito Whakakikinga Wharuarua: Oranga
Tamariki Urgent Inquiry [Wai 2915, 2021], at Xxvi-Xxvii.

5 Waitangi Tribunal, He Paharakeke, He Rito Whakakikinga Wharuarua: Oranga
Tamariki Urgent Inquiry [Wai 2915, 2021], at 20.

6 Waitangi Tribunal, He Paharakeke, He Rito Whakakikinga Wharuarua: Oranga
Tamariki Urgent Inquiry [Wai 2915, 2021], at 19.

7 Waitangi Tribunal, He Paharakeke, He Rito Whakakikinga Wharuarua: Oranga
Tamariki Urgent Inquiry [Wai 2915, 2021], at 22.



)] The Crown has a duty to focus specific attention on inequities
experienced by Maori, and if need be, provide additional

resources to address the cause of those inequities;?

(9) A duty to facilitate the Tiriti principle of options including by
protecting the availability and viability of kaupapa Maori

solutions;® and

(h) A duty to provide redress where the Crown has not upheld its

te Tiriti obligations.
Crown breach

2.3  Ngati Hine say the Coalition Government’s decision to progress the
policy to remove Section 7AA from the Oranga Tamariki Act 1989,
without agreement from Maori, breaches te Tiriti o Waitangi and its
principles where it fails to respect the mana and rangatiratanga of
Ngati Hine as a Tiriti partner and reduces the involvement of whanau,

hapd and iwi in the care and protection of tamariki Maori.

Particulars

2.4  On 24 November 2023 the New Zealand National Party (“National”),
Act New Zealand (“ACT”) and the New Zealand First Party (“NZ First”)
signed coalition agreements forming a coalition government (“Coalition

Government”).

2.5 As part of the coalition agreement between National and ACT, the
Coalition Government agreed to progress the policies which are a
priority for ACT this parliamentary term. One of these policies is the

removal of Section 7AA from the Oranga Tamariki Act 1989.1°

2.6  As mentioned above, Section 7AA outlines the duties of the chief
executive in relation to the Treaty of Waitangi and requires the chief

executive to recognise and provide a practical commitment to the

8 Waitangi Tribunal, He Paharakeke, He Rito Whakakikinga Wharuarua: Oranga
Tamariki Urgent Inquiry [Wai 2915, 2021], at 19.

9 Waitangi Tribunal, He Paharakeke, He Rito Whakakikinga Wharuarua: Oranga
Tamariki Urgent Inquiry [Wai 2915, 2021], at 23.

10 Coalition Agreement, New Zealand National Party and Act New Zealand, at 16.



2.7

2.8

2.9

2.10

principles of the Treaty of Waitangi (te Tiriti o0 Waitangi) by upholding

the mana tamaiti objectives contained in Section 7AA.

A reason advanced by the Coalition Government for removing Section
7AA is that the section creates conflict due to the interpretation of the
treaty being unclear and a matter of interpretation.’* Ngati Hine say
this cannot be correct as Section 4A of the Oranga Tamarki Act 1989
negates any conflict by requiring the first and paramount consideration

to be the well-being and best interests of the child or young person.12

Ngati Hine say the Coalition Government’s unilateral decision making
in respect of the decision to remove Section 7AA undermines Ngati
Hine rangatiratanga and their partnership with the Crown under te
Tiriti.

Ngati Hine have a long history of asserting their right to exercise their
rangatiratanga which includes the right to develop and make laws and
policies which concern them. Ngati Hine asserted these rights when
they participated in the Waitangi Tribunal’s Wai 2915 Oranga Tamariki
Urgent Inquiry.13

The Tribunal’s report for the Wai 2915 Oranga Tamariki Urgent Inquiry,
He Paharakeke, He Rito, Whakakikinga Wha&ruarua (“He
Paharakeke”),’* made specific findings and recommendations in

relation to Section 7AA. These include, but are not limited to:

(@) finding Section 7AA to only require a “practical commitment”
and being “not strong enough to require that the Crown comply

with its Tiriti/Treaty obligations”;1®

(b) finding that treaty consistency requires the recognition and

restoration of rangatiratanga over kainga, which means strong,

11 (12 December 2023) 772 NZPD (Children — Question 8, Hon Willow Jean Prime).
12 Oranga Tamariki Act 1989, s 4A.
13 Wai 2915, #3.3.24 Closing Submissions [2 February 2021], at 40.

14 Waitangi Tribunal, He Pdharakeke, He Rito Whakakikinga Wharuarua: Oranga
Tamariki Urgent Inquiry [Wai 2915, 2021], at 20.

15 Waitangi Tribunal, He Pdharakeke, He Rito Whakakikinga Wharuarua: Oranga
Tamariki Urgent Inquiry [Wai 2915, 2021], at 153.
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2.12

connected whanau looking after their own tamariki and thriving

as Maori;16

(c) finding that the essential long-term solution lies in strengthening
and restoring whanaungatanga;*’

(d) recommending transformational change, to be lead and
directed by Maori;'® and

(e) recommending legislative changes for consideration as part of

the recommended reform process. Such changes include
introducing a provision for monitoring the chief executive’s
compliance with Section 7AA' and amending Section 7AA to
require the chief executive and department to engage in
“‘genuine Treaty partnership” with iwi and Maori organisations

in the delivery of care and protection services.?°

Since the release of He Paharakeke, significant engagement has

occurred with Maori, and Ngati Hine, in relation to the Tribunal’s report
and the way forward for Oranga Tamariki. To unilaterally decide to

change the legislation when work is being done in response to He

Paharakeke is a complete undermining of that work and a breach of

the Crown/Maori partnership.

It is also a complete disregard for the Tribunal’'s findings and

recommendations in He Pgharakeke and calls into question whether

the findings and recommendations are able to be realised at all given

the uncertainty and instability in the Crown/Maori relationship as a

result of the Coalition Government’s policies and actions.

16 Waitangi Tribunal, He Paharakeke, He Rito Whakakikinga Wharuarua: Oranga

Tamariki Urgent Inquiry [Wai 2915, 2021], at 22.

17 Waitangi Tribunal, He Paharakeke, He Rito Whakakikinga Wharuarua: Oranga

Tamariki Urgent Inquiry [Wai 2915, 2021], at 178.

18 Waitangi Tribunal, He Paharakeke, He Rito Whakakikinga Wharuarua: Oranga

Tamariki Urgent Inquiry [Wai 2915, 2021], at 178.

19 Waitangi Tribunal, He Pdharakeke, He Rito Whakakikinga Wharuarua: Oranga

Tamariki Urgent Inquiry [Wai 2915, 2021], at 268.

20 Waitangi Tribunal, He Paharakeke, He Rito Whakakikinga Whéaruarua: Oranga

Tamariki Urgent Inquiry [Wai 2915, 2021], at 268.
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4.1

In addition, Ngati Hine say the Coalition Government’s decisions to
progress the policy to remove Section 7AA poses a great and imminent
threat to the Tiriti rights of whanau and tamariki Maori who have to

navigate through the Crown’s systems and state care.

The removal of Section 7AA is a step backwards from the progress
that has been made since 2019 when the Section was enacted. Itis a
step that is being taken by the Crown without the agreement and
involvement of Maori and in particular, Ngati Hine, and therefore a

breach of te Tiriti.
PREJUDICE

Ngati Hine say the Crown has extended its authority over
rangatiratanga and over Maori by making a unilateral decision to
remove Section 7AA from the Oranga Tamariki Act 1989 without an

agreed alternative or replacement provision.

The Crown’s failure to acknowledge the harm that removing Section
7AA will cause to whanau and tamariki Maori belittles Ngati Hine as a
Tiriti partner and is likely to cause significant and irreversible harm to
whanau and tamariki Maori who navigate through the Crown’s systems
and state care without their te Tiriti rights being acknowledged and
upheld.

The prejudice caused to Ngati Hine in respect of the Crown’s approach
to removing Section 7AA is significant and concerning in its own right.
However, it is important to note that the prejudice caused sits within a
wider context of issues facing Maori where the coalition government
seeks to reduce the mana and rangatiratanga of Ngati Hine, including
through the introduction of the Treaty Principles Bill and the removal
of co-governance from the delivery of public services (to name only a

few).
RELIEF

Ngati Hine are in the process of considering the relief they seek.

However, as a starting point, they seek:



€)) An apology from the Crown in respect of its decision to remove

Section 7AA without negotiation and agreement;

(b) An immediate stop to all work to remove Section 7AA until such
time as an appropriate amendment or replacement is

negotiated and agreed by Ngati Hine; and

(c) That the Government seek proper Pou Tikanga advice on any
future steps in respect of te Tiriti 0 Waitangi, legislatively or

otherwise.

4.2  Ngati Hine will provide further detail to the relief sought once

statements of claim, submissions and evidence are filed.
5.0 AMENDMENT

5.1 Leave is sought by the claimants to further amend this statement of
claim following the determination of the scope of this inquiry, the
production of research, and the filing of evidence, submissions or other
material that may come to light during the presentation of this claim.
This includes the filing of further causes of action, particulars or

specific allegations that are not included in this statement of claim.

DATED at Whangarei this 17t day of January 2024

S

Dr Season-Mary Downs/Chelsea Terei-Tipene/Majka Cherrington
Counsel for the claimants




This AMENDED STATEMENT OF CLAIM is filed by Dr Season-Mary Downs,
Chelsea Terei-Tipene and Majka Cherrington of Tukau Law, counsel for the

claimants.

Accordingly, the address for service for all documents for this claim is:
(a) 91 Hupara Road, R D 2, Kaikohe, Northland 0472; or
(b) By post to 91 Hupara Road, R D 2, Kaikohe, Northland 0472; or

(c) By email to: seasonmarydowns@tukaulaw.co.nz

chelseaterei@tukaulaw.co.nz

majkacherrington@tukaulaw.co.nz
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