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MAY IT PLEASE THE TRIBUNAL 

Introduction 

1. This memorandum of counsel is filed on behalf of Druis Barrett and Te Ropu 

Wahine Maori Toko i te Ora/the Maori Women’s Welfare League Inc (the League) 

on behalf of its members, and all wāhine Māori of Aotearoa (the Claimants). 

2. This memorandum responds to the direction of her Honour Judge Reeves that 

parties respond to the application for an urgent inquiry made by Ms Verna Gate on 

behalf of Ngāti Pukenga and Ngā Potiki by Wednesday 17 January 2024.1  

Response to application  

3. The League supports an urgent hearing into the Crown’s policy to repeal section 

7AA of the Oranga Tamariki Act 1989, and should an urgent inquiry be granted, 

seeks to participate with full party status. 

4. The issue relates directly to matters arising in the Wai 2915 Oranga Tamariki 

Inquiry on which the Tribunal has previously granted urgency. 

5. Accompanying this memorandum for filing is an Amended Statement of Claim for 

Wai 2959 addressing the Crown’s te Tiriti breaches arising from its policy to repeal 

section 7AA.  

6. The claim concerns a pressing national issue for Māori and there is a risk of 

significant and irreversible prejudice to tamariki Māori, their whānau, hapū and 

iwi. 

7. The claim is supported by briefs of evidence provided on behalf of the League by 

Dr Hope Tupara (National President) and Ronda Pahau (National Operations 

Manager).  

Criteria for urgency 

8. The Tribunal will grant an application for an urgent inquiry only in exceptional 

cases. The criteria for urgent inquiries are set out in paragraphs 3.28 to 3.29 of the 

Tribunal's Guide to the Practice and Procedure of the Waitangi Tribunal.  

9. The Claimant needs to demonstrate that: 

a. They are suffering, or are likely to suffer, significant and irreversible prejudice 

as a result of current or pending Crown actions or policies; 

 
1 Wai 3309, #2.5.1. 
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b. There is no alternative remedy that, in the circumstances, would be 

reasonable for the Claimant to exercise; and 

c. The Claimant can demonstrate they are ready to proceed urgently to a 

hearing. 

10. Other relevant factors include whether: 

a. The claim challenges an important current or pending Crown action or 

policy; 

b. An injunction has been issued by the courts on the basis that the claim or 

claims for which urgency has been sought have been submitted to the 

Tribunal; and 

c. Any other grounds justifying urgency have been made out. 

Why urgency should be granted 

 
This is an important Crown policy: 

11. The Tribunal said in its He Pāharakeke, he Rito Whakakīkinga Whāruarua report 

that “it is difficult to overstate the severity of the breaches we have found of the 

guarantee of tino rangatiratanga over kāinga and of the principles of partnership, 

active protection, and options. The prejudice arising is profound.”2   

12. The Crown made several concessions before the Tribunal which acknowledged the 

disparity between Māori and non-Māori in care, including that:3 

a. it has failed, 

b. there have been adverse effects for Māori,  

c. to address these issues, the Crown must ‘partner and engage with Māori so 

together Oranga Tamariki and Māori can deliver better outcomes for tamariki 

Māori’. 

13. The 2017 amendments to the Oranga Tamariki legislation represented the strongest 

assertion of the Treaty’s relevance in child protection law because Parliament chose 

to make it a matter of explicit statutory reference. 

14. The Crown relied on section 7AA as a vehicle to effect change and characterised it 

 
2 He Pāharakeke, He Rito Whakakīkīnga Whāruarua: Oranga Tamariki Urgent Inquiry, (Waitangi Tribunal, 
2021), p 25. 
3 He Pāharakeke, He Rito Whakakīkīnga Whāruarua: Oranga Tamariki Urgent Inquiry, (Waitangi Tribunal, 
2021), pp. 4-6. 
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as ‘a significant statutory lever’ for improvements in outcomes for tamariki Māori 

and their whānau.4 

15. The Crown said further that section policies and procedures implemented by the 

2017 changes, including section 7AA need time to become “fully embedded” 

before its vision of ‘no tamariki Māori in state care’ could be achieved.5 

16. The National-Act Coalition Agreement publicly commits to reversing that key 

strategy by repealing section 7AA.  

17. No reasonable explanation for the repeal has been given. The intention of the repeal 

is said to place “more value on the best interests of the child rather than the Treaty.”6 

18. The Crown’s policy contradicts its position taken before the Tribunal. Further, it 

directly undermines the Tribunal’s recent and primary recommendation that the 

Crown defer from further intrusion into what was reserved to Māori under te Tiriti / 

the Treaty and allow Māori to reclaim their space.7 

19. This is a further intrusion by the Crown into the rangatiratanga of Māori over their 

kāinga. 

Significant and irreversible prejudice arising: 
 

20. The League is one of 10 iwi/organisations who have a strategic partnership with 

Oranga Tamariki under section 7AA.  That Strategic Partnership Agreement was 

signed on 5 August 2020 (SPA). 

21. The League’s SPA provides that it is to be reviewed every 3 years.  The 3-year period 

since the SPA was signed occurred on 5 August 2020.  The League and Oranga 

Tamariki have not reached agreement on any review and/or changes to the SPA, 

meaning the SPA and the commitment by the League and Oranga Tamariki as 

contained in the SPA is in limbo. 

22. There has been no communication as to whether existing Strategic Partnership 

Agreements will be terminated, or proposed alternatives to SPAs being posed by 

the Crown.8 

 
4 He Pāharakeke, He Rito Whakakīkīnga Whāruarua: Oranga Tamariki Urgent Inquiry, (Waitangi Tribunal, 
2021), p. 112. 
5He Pāharakeke, He Rito Whakakīkīnga Whāruarua: Oranga Tamariki Urgent Inquiry, (Waitangi Tribunal, 
2021),, p. 149 
6 Public statement of Minister Karen Chhour: see 
https://www.act.org.nz/a_campaign_to_repeal_section_7aa_of_the_oranga_tamariki_act_has_hit_10_000_sig
natures.  
7He Pāharakeke, He Rito Whakakīkīnga Whāruarua: Oranga Tamariki Urgent Inquiry, (Waitangi Tribunal, 
2021), p 186. 
8 Brief of Evidence of Dr Hope Tupara dated 17 January 2024, at [55]. 

https://www.act.org.nz/a_campaign_to_repeal_section_7aa_of_the_oranga_tamariki_act_has_hit_10_000_signatures
https://www.act.org.nz/a_campaign_to_repeal_section_7aa_of_the_oranga_tamariki_act_has_hit_10_000_signatures
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23. There has been no communication as to the timing of the intended repeal beyond 

the commitment to it being in “this parliamentary term”.9  

24. To the best of Dr Tupara’s knowledge, there has been no consultation with the 

League or other SPA holders on ongoing relationships and how the Crown proposes 

to meet its te Tiriti obligations if section 7AA is repealed.10 

25. The repeal of section 7AA will result in the removal of the primary legal mechanism 

in child protection legislation for recognising and providing a practical commitment 

to the Crown’s obligations under te Tiriti o Waitangi.  

26. It will eliminate the only statutory lever the Claimants have to hold Oranga Tamariki 

accountable for practising in a way that is consistent with the principles of te Tiriti 

o Waitangi.     

There is no alternative remedy: 

27. The Coalition Agreement committing to the repeal of section 7AA during this 

parliamentary term was signed on 24 November 2023. The next step is the 

introduction of a bill repealing the provision.  

28. It is imperative that the Tribunal intervenes to assess the te Tiriti compliance of this 

policy while it retains jurisdiction under section 6(6) of the Treaty of Waitangi Act 

1975. 

29. There is no alternative remedy available to the claimants.  

Readiness to proceed: 

30. Evidence has been filed together with this memorandum and the Claimants are 

ready to proceed to an urgent hearing.  

31. The Tribunal holds significant material on this topic as a result of its urgent inquiry 

into Oranga Tamariki in 2020 (Wai 2915). 

32. There is no research required in order for this claim to be heard.  

 
I TĒNEI RĀ i Tāmaki Makaurau i te rā 17 o Hānuere 2024           

 

_______________________________ 

Amy Chesnutt / Alisha Castle 
Ngā roia mō te Kaikerēme 

 
9 As provided in ACT Policy Programme document. 
10 Brief of Evidence of Dr Hope Tupara dated 17 January 2024, at [56]. 
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