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MAY IT PLEASE THE TRIBUNAL

Introduction

1.

This memorandum of counsel is filed on behalf of Druis Barrett and Te Ropu
Wahine Maori Toko i te Ora/the Maori Women’s Welfare League Inc (the League)

on behalf of its members, and all wahine M3ori of Aotearoa (the Claimants).

This memorandum is filed in accordance with the direction of her Honour Judge
Reeves that submissions in reply to those of the Crown and interested parties be

filed by midday on Friday 16 February 2024."

The Crown filed submissions in response to the League’s claim on 31 January 2024
adopting and relying on its submissions opposing the Wai 3309 application for

urgency.” No evidence has been filed by the Crown in support of its submissions.

Response to Crown submissions

4.

The League support and adopt the submissions set out in the memorandum in reply
filed by Counsel for Wai 3309 dated 31 January 2024.> These submissions are
intended to supplement same. For simplicity, we adopt the headings used by
Counsel for Wai 3309 in their memorandum of reply, where further submissions on

same are required.

The commitment to repeal is a political commitment, not an outcome of official policy

process. Urgency is unnecessary, "because of the limited nature of the proposal and the

absence of information as to the broader context."

5.

The Crown is the holder of the information relating to the broader context to its
decision to repeal section 7AA and it has not furnished the Tribunal with any

documents to inform that context.

It is unreasonable for the Crown to advance this ground in support of its opposition

to an urgent inquiry.

There are other principles in the OTA protecting tamariki Maori and iwi

7.

The sections referenced by the Crown as examples of other principles in the Oranga
Tamariki Act 1989 (OTA) that protect the rights of tamariki Maori and their whanau,

hapt, and iwi are as follows:

a. Section 5(b)(iv) (mana tamaiti);

' Wai 3309, #2.5.3.
2 Wai #3309 #3.1.14
3 Wai 3309 #3.1.24.



b. Section 5(c) (child’s place within their family, whanau, hapt and iwi);

c. Section 7(2)(a) (Chief Executive must advise the Minister on the effect of social

policy and issues);

d. Section 13(2)(b) (as a consequence of applying the principles in section 5 and
that it is desirable to provide early support and services to import safety and
wellbeing and reduce risk, support of services should strengthen and support
the child’s whanau, hapu and iwi to care and nurture a child, and ecognize

mana tamaiti and whakapapa and relevant whanaungatanga); and

e. Section 13(2)(i)(iii)(c) (if a child is removed, placement decisions should be
guided by the importance of mana tamaiti, whakapapa, and whanaungatanga

should be recognised and promoted).

8. Sections 5 and 13 do not provide an alternative remedy to Maori. The provisions
contain reference to matters which must all be considered in each case but
ultimately what relevance and importance they will each have in individual

circumstances will be a matter of individual assessment.*

9. The weighing of those principles is a discretionary exercise, with no one principle

having more weight than another.”

10. Under section 4, the overriding purposes of the OTA are to promote the well-being
of children and their families, whanau, hapu, iwi, and family groups, with the
section detailing how those purposes will be achieved. Significantly, this includes
by “providing a practical commitment to the principles of the Treaty of Waitangi (te

Tiriti o Waitangi) in the way described in the Act.”

11. The only explicit reference to the principles of the Treaty is in section 7AA, wherein
mandatory duties are imposed on the Chief Executive to recognise and provide a

practical commitment to the principles of te Tiriti.°

12. It is the only tool under the OTA that specifically requires the Chief Executive to
address the disparities for tamariki Maori and implement practical tools to achieve
this by working with Maori. Plain reading of section 7AA does not permit the Chief

Executive to cherry-pick the relevant duties.

13. Section 7AA goes further in that it must account for measures taken by the Chief

4 See for example B (CA 204/97) v Department of Social Welfare (1998) 16 FRNZ 522 at 525.

5 Noting section 4A provides the well-being and best interests of the child is the first and paramount consideration,
having regard to the principles in ss5 and 13.

® Section 7AA(2).



Executive to carry out their duties, including the impact of those measures in
improving outcomes for Maori children and young persons who come to the
attention of the department and the steps to be taken in the immediate future.’”
Again, compliance by the Chief Executive with this important accountability

mechanism is not optional.

14. Importantly, the express duties in section 7AA are on the Chief Executive only, not

others who may be exercising power under the OTA.®

15. Simply put, section 7AA is the only mechanism available to ensure that the purpose
of the OTA can be met and that tamariki Maori, their whanau, hapt and iwi are

protected.
Repeal would not 'discontinue’ strategic partnerships already agreed

16. We are instructed that since the filing of the Wai 2959 application, no direct

assurances have been received by the League as a strategic partner.

17. There is a clear expectation in the Crown’s submission that the League relies on its
promise not to bring the strategic partnership to an end, despite the removal of the

statutory mechanism behind its very existence.

18. In circumstances where the Waitangi Tribunal has found that the disparities
between Maori and non-Maori children in care are a consequence of the Crown's
te Tiriti breaches,” this is an unreasonable position for the Crown to take. There is

no goodwill between the parties.

19. The Crown has not provided any assurances that the strategic partnerships will
survive in their current form, or what mechanisms will be implemented to ensure

the scope and intention of section 7AA(2)(c) is continued.

20. The repeal of the statutory lever removes the assurances provided by section 7AA

that the intention behind that partnership will be protected at law.

7 Section 7AA(5).

8 For example, Judge Callinicos in Chief Executive of Oranga Tamariki-Ministry for Children v [MQ] [2021] NZFC
9089 (the ‘Moana’ case at first instance) at [50] “[section 7AA] does not directly place those duties on to the
Court.”

9 Waitangi Tribunal, He Paharakeke, He Rito Whakakikinga Wharuarua: Oranga Tamariki Urgent Inquiry, Pre-

publication version (Wai 2915, 2021), p. 112.
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