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Hei timatanga korero
Introduction

1.

By decision dated 26 March 2024 the Deputy Chairperson has granted urgency to claims
concerning the Coalition Government’s policy to repeal s 7AA of the Oranga Tamariki Act
1989 (Wai 3350 #2.5.1). The overall focus of the urgent inquiry is on the consistency of
this policy with the principles of the Treaty of Waitangi. The Deputy Chairperson has
otherwise left it to the urgency panel to define the specific issues that arise.

| have been appointed presiding officer, and Ahorangi Ta Pou Temara and Ms Kim
Ngarimu have been appointed to the panel.

On the information available, we need to move quickly because the Government intends
to introduce a bill by the middle of May 2024.

| have reviewed all the papers filed in support of the applications for urgency and the
directions that follow are informed by what is already available to the panel.

These directions set an indicative timetable, call for clarification and evidence from the
Crown, and in so doing provide an outline of the issues for inquiry.

There is insufficient time for an interlocutory or discovery process, neither do | consider it
necessary because:

(a) In its memorandum dated 17 January 2024, Crown counsel argue that an inquiry at
this stage into the proposal to repeal s 7AA would be premature and of limited utility
“because of the limited nature of the proposal and the absence of information as to the
broader context.”

(b) Crown counsel argue that the commitment in respect of s 7AA is a political commitment
and that the commitment in the coalition agreement that is challenged is not the
product of a policy process that officials have undertaken, “rather the commitment is a
part of an agreement made at a political level by political parties in the process of
forming a government;”2

Te taunakitanga o te Karauna/ Tuhuratanga
Crown Evidence/ Disclosure

7.

It follows that information central to our inquiry is held primarily at the political and not the
departmental level. It is therefore from that source that we must seek information and
clarification. The first part of the directions that follow are accordingly directed to the
responsible minister (Minister Chhour, whose party (Act) secured the commitment to
repeal s 7AA.) If relevant information is held by other ministers or by officials then that
should of course be provided.

1 Wai 3309 #3.1.14 at [13].
2 Above n 1 at [14].



The Crown, through the responsible minister, is directed to respond to the following
questions:

8. With respect to the proposal to repeal section 7AA of the Oranga Tamariki Act —
(a) What is the policy problem this addresses?

(b) Could that policy objective be better advanced by way of amendment rather than
repeal of s 7AA? If not, why not?

(c) Has the Minister taken legal advice on the proposed repeal and its effects? If so,
please provide.

(d) Has the Minister taken policy advice on the proposed repeal and its effects? If so,
please provide.

(e) Oranga Tamariki’'s Section 7AA Annual Report 2023 lists 10 strategic partnership
agreements entered into pursuant to section 7AA and notes a number of other
relationships with Post Settlement Governance Entities and Maori Providers.® Has the
Crown consulted with its partners to these agreements about the proposed repeal of
section 7AA? If not, does it intend to do so?

(f) For all agreements established under s 7AA, will they endure, or be replaced if s 7AA
is repealed?

(g) Has the Crown consulted with Maori more generally on the proposed repeal of s 7TAA?
If not, does it intend to do so?

(h) What are the actual and predicted fiscal implications of a repeal of s 7AA in terms of
investing in iwi and Maori Providers and service contract funding?

9. It would assist if responses to these questions could be provided by way of a brief of
evidence or affidavit from the Minister to be filed on or before 4pm Tuesday 9th of April
2024.

Te taunakitanga o te Karauna/nga apiha
Crown Evidence/Officials

10. Section 7AA imposes a number of specific duties on the Chief Executive of Oranga
Tamariki. It would therefore assist if the Chief Executive could provide a brief of
evidence/affidavit addressing the following:

(a) If s 7AAis repealed, what are the implications and likely outcomes with respect to all
current and planned work in place to meet the duties set out in ss 7AA(2) and (4)?

(b) With respect to each of the duties imposed by ss 7AA(2) and (4) to what extent do
available fiscal and policy settings enable continuity of work and commitments if s 7AA
is repealed?

3 Oranga Tamariki Section 7AA Annual Report 2023 at 26.



(c) What are seen as the likely difficulties arising from a repeal of s 7AA in terms of
continuity and coherence of existing policy and practice?

(d) What are seen as the likely difficulties arising from a repeal of s 7AA in terms of
potential damage to relationships established with Maori by way of the strategic
partnership agreements and by way of other relationships with Post-Settlement
Governance Entities and Maori providers?

(e) What steps are available to mitigate these problems within current legislative and
policy settings?

(f) For all agreements established under s 7AA, will they endure, or be replaced if s 7TAA
is repealed?

(9) What are the actual and predicted fiscal implications of a repeal of s 7AA in terms of
investing in iwi and Maori Providers and service contract funding?

Kupu whakahau ko nga roia o te Kaikeréme
Directions to claimant counsel

11. If claimant counsel wish to file additional evidence concerning actual or potential prejudice
arising from the proposed repeal of s 7AA they should do so on or before Tuesday 9th
of April 2024.

Wataka tarewa
Provisional timetable

12. The following provisional timetable has been set having regard to the Crown’s intention to
introduce a bill the middle of May 2024 and also having regard to panel availability. During
April, dates on which all the panel are available are relatively limited. A short and focused
hearing concerning evidential matters needs to take place as soon as possible and |
propose Friday 12th of April 2024 as the hearing date. Crown counsel are to take
instructions as to whether the Minister and Chief Executive would be available to speak to
their evidence and if possible confirm the position at the judicial conference scheduled in
the directions that follow.

13. Crown closing submissions are to be filed by 4pm Wednesday 17 April 2024.
14. Claimant counsel closing submissions are to be filed by 4pm Monday 22nd April 2024.

Hui a-kaiwhakawa
Judicial Conference

15. 1 will hold a judicial conference with all parties to discuss these directions and the timetable
on Wednesday 3rd April 2024 commencing at 10am. The venue will be the level 2
hearing room at the Waitangi Tribunal offices in the Fujitsu tower in Wellington. Given the
relatively short notice and in the interest of time and cost | envisage that Wellington-based
counsel would attend in person and others will attend remotely. A Zoom link will be sent to
all counsel.



Ngati Hine

16. Finally, | note that Te Runanga o Ngati Hine (Wai 682) is one of the parties to this inquiry.
At the start of the first Oranga Tamariki inquiry in 2019 | raised with all parties the fact that
| acted for Ngati Hine as counsel while | was in practice as a barrister prior to my
appointment to the Maori Land Court in 2013. | acted as counsel for Ngati Hine in the Te
Paparaki o Te Raki Stage One Inquiry and in relation to a number of other matters between
2009 and 2012. No party raised any concern at that time. | remain of the view that
notwithstanding that connection | am able to bring an impartial mind to the issues before
this Tribunal and see no present reason to recuse myself. However, if any party has a
concern they should raise it by way of memorandum to be filed on or before 4pm on 4th
April 2024.

17. The Registrar is to send this direction to all those on the notification list for Wai 3350.
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