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MAY IT PLEASE THE TRIBUNAL 

INTRODUCTION  

1. This Memorandum of Counsel is filed by counsel on behalf of the following 

whānau, hapū and iwi: 

a.  David Hawea, for and on behalf of the Hawea whānau and Te 

Whānau a Kai iwi (Wai 892); 

b. Jasmine Cotter-Williams, for and on behalf of her whānau and Ngāti 

Taimanawaiti iwi (Wai 2063); 

c. Stephanie August, for and on behalf of the late Robert Charles 

William James Farrar and her whānau (Wai 3096); 

d. Robert Gabel, for and on behalf of Ngāti Tara of Ngāti Kahu (Wai 

1886); 

e. April Grace, for and on behalf of her whānau, Ngā Wahapū o Te 

Rarawa, Ngāti Whātua and Ngāpuhi Nui Tonu (Wai 2206); 

f. Annette Hale, for and on behalf of the Wikotu whānau of Te 

Upokorehe (Wai 2743); 

g. Te Enga Harris and Lee Harris, for and on behalf of the Wiremu 

Hemi Harris and Meri Ōtene whānau, and on behalf of members of 

Ngāti Rangi, Ngāti Here, Ngāi Tūpoto, Ngāti Hōhaitoko, Ngāti 

Kōpuru, Te Rarawa and Ngāti Uenuku (Wai 1531); 

h. Tasilofa Huirama, for and on behalf of the Huirama whānau and 

members of Ngāti Ueoneone and Ngāti Tautahi of Ngapuhi (Wai 

2890); 

i. Te Urunga Evelyn Aroha Kereopa, for and on behalf of the Kereopa 

whānau and members of Te Ihingārangi, hapū of Ngāti Maniapoto 

(Wai 762); 
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j. Richard Nathan, for and on behalf of the Mangakahia Hapū Claims 

Collective (Wai 861); 

k. Diane Marie Paekau for and on behalf of her whanau and members 

of Ngāti Hounuku, Ngāti Houa, Ngāti Poua, Ngāti Mahuta, Ngāti Te 

Ata and Ngāti Whātua (Wai 3104); 

l. John Pikari, for and on behalf of the descendants of Hone Karahina 

and members of the hapū of Te Uri o Hua and Ngāti Torehina (Wai 

2394); 

m. Rueben Taipari Porter, for and on behalf of the hapū of Ahipara (Wai 

1968);  

n. Audrey Okeroa Rogers, for and on behalf of her whānau and 

members of Ngāti Koheriki (Wai 2869); 

o. Jane Stevens, for and on behalf of her whānau and Ngāi Tahu iwi 

(Wai 2671); 

p. Violet Eva Walker, for and on behalf of her whānau and members 

of Ngāti Rangi o Waiapu ki Tawhiti and Ngāti Kahu ki Whangaroa 

(Wai 2382);  

q. Kahura James Watene and Elizabeth Watene, for and on behalf of 

Ngāi Tukōkō and Ngāti Moe of Rangitāne me Ngāti Kahungunu 

(Wai 2778); and 

r. Michael Williams and Jessica Williams, for and on behalf of their 

whānau, and members of Ngaitūpango, hapū of Ngāpuhi (Wai 

2838). 

(the “interested parties”) 
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BACKGROUND 

1. On 19 January 2024, counsel for the interested parties sought interested 

party status and requested inclusion at any judicial conferences or other 

proceedings concerning the Wai 3308 claim (“interested parties 

memorandum”).1 On 25 January 2024, Judge Reeves granted interested 

party status to the interested parties.2 

2. On 1 March 2024, the Deputy Chairperson granted an urgent inquiry in 

relation to the use of te reo Māori in the public sector.3 

3. In He Pānui Whakahau o Te Kaiwhakawā Williams dated 15 March 2024, 

Kaiwhakawā Williams convened a judicial conference to be held on Friday, 

5 April 2024, to address various matters related to the urgent hearing (“He 

Pānui Whakahau”).4 His Honour invited parties to file submissions on these 

matters by 5 pm, Wednesday 27 March 2024.5 

4. Counsel refer to the Joint Memorandum of Counsel that has been filed on 

behalf of the claimants and other interested parties (“Joint Memorandum”). 

A draft of the Joint Memorandum was reviewed by counsel for the interested 

parties. It is supported, at least in part. There are aspects of the Joint 

Memorandum where the interested parties have taken different positions. 

5. The purpose of this memorandum is to respond to He Pānui Whakahau and 

to set out for the Tribunal the areas where the interested parties differ from 

the various positions outlined in the Joint Memorandum. 

HEARING PLANNING MATTERS 

6. The interested parties support a hearing being held in June 2024.  

 
1 D C F Naden, H J Fletcher, Joint Memorandum of Counsel Regarding Ngaī te Rangi Coalition Government Urgent 
Claim, dated 19 January 2024, Wai 3308, #3.1.21, at [57]. 
2 Waitangi Tribunal, Memorandum-Directions of the Deputy Chairperson, dated 25 January 2024, Wai 3308, #2.5.4, 
at [11]. 
3 Waitangi Tribunal, Te Whakataunga Mō Te Tono Ohotata E Pā Ana Ki Te Reo Māori, dated 1 Maramatoru 2024, 
Wai 3308, #2.5.10, at [94].  
4 Waitangi Tribunal, He Pānui Whakahau o Te Kaiwhakawā Williams, Wai 3327, #2.5.3, dated 1 Māehe 2024, at 
[5] and [7]. 
5 Waitangi Tribunal, He Pānui Whakahau o Te Kaiwhakawā Williams, Wai 3327, #2.5.3, dated 1 Māehe 2024, at 

[8]. 
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7. The Tribunal is asked to direct that opening submissions be filed two weeks 

prior to the hearing commencement date to give the Waitangi Tribunal 

sufficient time to peruse the opening submissions before the hearing begins. 

8. The interested parties support a date for filing closing submissions that is set 

at least two weeks after the hearing has ended. That said, the timely 

provision by the Waitangi Tribunal of the te reo Pākeha hearing transcript is 

sought if the date for filing closing submissions is to be met.    

9. In terms of hearing location, the interested parties defer to the claimants in 

this regard. 

10. The interested parties submit that witnesses should have the opportunity to 

present their evidence in person or via AVL.  

Interested party participation 

11. The ‘interested parties participation’ submission in the Joint Memorandum,6 

cannot be supported and so the interested parties have filed separately in 

this respect.  

12. The phrase “should time allow” in the Joint Memorandum is of particular 

concern given the amount of hearing time that is being sought in the Joint 

Memorandum and the acknowledged primacy of the claimants’ hearing 

interests. In these circumstances, the interested parties are concerned that 

they will not get to properly present their case in full to the Tribunal. It is 

submitted that the interested parties have a legitimate expectation to present 

the case outlined in the interested parties memorandum given they were 

granted interested party status in response to that memorandum.  

Statement of Issue 

13. We refer to the Statement of Issues (“SOI”) that accompanied the Joint 

Memorandum and submit as follows.  

 
6 I Peters et al, He Manatū Rōia Takutakhi Joint Memorandum of Counsel, I tenei rā, I te 7 Māehe 2024 at [10-
11]. 
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14. The interested parties submit that the hearing issues in the SOI are so 

broadly stated that the SOI provides just limited assistance to the Tribunal, 

the Crown and the parties for the purpose of grasping the key issues at hand. 

This is not to say that an extensive SOI is sought. Rather, it is merely 

considered that the SOI should be more detailed so that it is an adequate 

guide to the issues being raised. 

Issues for inclusion in the SOI 

15. The interested parties case, as described at least in part in the interested 

parties memorandum, is that that Crown needs to be made aware of and 

held accountable for its purposeful programme of language eradication or 

linguicide. Reference was made to the Crown’s linguicide programme in the 

interested parties memorandum.7 The following issue question is proposed 

for the purposes of the interested parties’ case in this regard—Given that 

active steps were taken by the Crown to eradicate te reo Māori, what duties 

are now on the Crown to ameliorate the prejudice given rise to?  

16. Our clients would say the highest duties are given rise to, including that the 

Crown actively promote the use of te reo in the public sector. Furthermore, 

the proposed SOI question should cause the Crown to address its language 

eradication programme; something it has not been asked to do to date.  

17. We submit that the proposed SOI question above prompts a related 

proposed issue question—What is the current level of use of te reo Māori in 

Aotearoa?  

18. The Crown has previously stated that its duty to actively protect te reo Maori 

“is not absolute and unqualified”.8 We disagree. As discussed in the 

interested parties memorandum, evidence will be provided to establish that 

the Crown instigated a policy of linguicide or language death. The Crown’s 

purposeful propagation of language annihilation in conjunction with its near 

complete success means that the Crown’s duty to protect te reo Māori is 

absolute and unqualified. 

 
7 D C F Naden, H J Fletcher, Joint Memorandum of Counsel Regarding Ngaī te Rangi Coalition Government Urgent 

Claim, dated 19 January 2024, Wai 3308, #3.1.21, at [22-33]. 
8 Crown Law, Crown Closing submissions in Relation to Issue 20: Te Reo Rangatira dated 7 May 2021, Wai 

2180, #3.3.88, at [9]. 
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19. It is submitted that the Privy Council’s decision in the Broadcasting Assets 

case is highly relevant to these present circumstances.9 A crucial finding was 

that “the protective steps which it is reasonable for the Crown to take change 

depending on the situation which exists at any particular time” (“the Privy 

Council’s finding”).10 The Privy Council’s finding operates so that 

circumstances bind the Crown to an absolute and unqualified duty. Lord 

Woolf explained:11 

… [if] a taonga is in a vulnerable state, this has to be taken into account 

by the Crown to take especially vigorous action for [the taonga’s] 

protection. This may arise, for example, if the vulnerable state can be 

attributed to past breaches by the Crown of its obligations, and may 

extend to the situation where those breaches are due to legislative 

action. Indeed, any previous default of the Crown could, far from 

reducing, increase the Crown’s responsibility. 

 

20. It is submitted that Māori language retention is in a particularly parlous state. 

In these circumstances and as Lord Woolf endorsed, “especially vigorous 

action for [the tāonga’s] protection” should be taken by the Crown because 

of the language’s vulnerability. We submit that ‘especially vigorous action’ 

includes, in the least, a te reo Māori speaking public sector.  

21. The proposed issue question set out above—What is the current level of use 

of te reo Māori in Aotearoa?—is appropriate because it is designed to 

culminate in evidence that establishes the parlous state of the use of te reo 

Māori, especially by those in the good to very strong language use 

categories.  

DATED at Auckland this 27th day of March 2024. 

                                            

________________________             ________________  

Darrell Naden Victoria Tumai 
Counsel Acting Counsel Acting 

 
9 New Zealand Maori Council v Attorney-General [Broadcasting assets case] [1994] 1 NZLR 513 (PC). 
10 New Zealand Māori Council v Attorney General [1994] 1 NZLR 513 at [517] as per Lord Woolf. 
11 New Zealand Māori Council v Attorney General [1994] 1 NZLR 513 at [517] as per Lord Woolfe. 
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              ___________________             _________________  

Ashley Johns Rebecca Wihongi 
Counsel Acting Counsel Acting 

 




