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Introduction

1.

This decision determines the two applications for urgent hearing in relation to the Crown’s
decision to advance the Ngati Kahungunu ki Wairarapa Tamaki nui-a-Rua settlement by
offering a revised settlement package to the Ngati Kahungunu ki Wairarapa Tamaki nui-
a-Rua Treaty Settlement Trust (“Settlement Trust”).

Wairarapa Moana ki Poudkani Incorporation (Smiler) claim (Wai 3058)

2.

On 30 August 2021, the Tribunal received a claim by Kingi Winiata Smiler on his own
behalf and on behalf of the committee of management and shareholders of the Wairarapa
Moana ki Pouakani Incorporation (Wai 3058, #1.1.1). The claimant subsequently filed an
application for an urgent hearing on 1 September 2021 (Wai 3058, #3.1.2). The applicants
submit that the settlement will settle their Wai 85 claim without their consent and while
their claim is subject to a live application for binding resumption recommendations
currently before the Tribunal.

The Tribunal has since received the Crown’s submissions and evidence in opposition to
the application on 17 September 2021 (Wai 3058, #3.1.7, #A3 & #A3(a)). Several parties
were also granted interested party status and filed associated submissions.! On 27
September 2021, the Tribunal received the applicants’ submissions in reply (Wai 3058,
#3.1.8).

MacLean Purchases claim urgency application (Wai 429)

4.

On 17 September 2021, the Tribunal received an application for an urgent hearing and
associated amended pleadings by Ryshell Griggs and Mark Chamberlain on behalf of
Ngai Tumapuhia-a-Rangi (Wai 429, #1.1(f) & #2.29). The applicants raise the same issues
as the Wairarapa Moana ki Pouakani Incorporation concerning the Crown’s decision to
advance the Ngati Kahungunu ki Wairarapa Tamaki nui-a-Rua settlement and settle their
Wai 429 claim.

On 5 October 2021 the Crown filed submissions and evidence opposing the application
(Wai 429, #2.32, #A5 & #A5(a)). Several parties were also granted interested party status.?
Applicant submissions and evidence in reply were received on 19 October 2021 (Wai 429,
#2.36, #A7 & #AT(a)).

Movement towards settlement

6.

Following the receipt of both applicants’ replies, the Chairperson referred consideration of
the urgency applications to the Wairarapa ki Tararua Remedies Tribunal (Wai 3058,
#2.5.3; Wai 429, #2.37).

On 26 October 2021, counsel for Wai 3058 brought to the Tribunal’s attention an updated
timeframe for the signing of the deed of settlement between the Settlement Trust and the
Crown. The Deed would now be signed on 29 October 2021 (Wai 3058, #3.1.12). The
Crown then confirmed this updated timeframe, saying that the intention is to introduce a

These are the Pouakani Claims Trust No. 2, representing the original owners of the Pouakani
Block (Wai 3058, #3.1.3); the Raukawa Settlement Trust (Wai 3058, #3.1.4); the Rangitane
Td Mai Ra Trust (Wai 3058, #3.1.5); and the Ngati Kahungunu ki Wairarapa Tamaki nui-a-
Rua Settlement Trust (Wai 3058, #3.1.6).

The Rangitane Ta Mai Ra Trust (Wai 429, #2.33); and the Ngati Kahungunu ki Wairarapa
Tamaki nui-a-Rua Settlement Trust (Wai 429, #2.34 & #A6).
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10.

settlement bill to Parliament in the week beginning 15 November 2021 (Wai 3058,
#3.1.13).

On 27 October 2021, Judge Wainwright convened a judicial conference by Zoom with the
applicants, Crown and interested parties. She heard submissions from both applicants on
the grounds for granting urgency and from the Crown in opposition. Counsel for the
Settlement Trust, Pouakani Trust, and the Rangitane Td Mai Ra Trust also addressed her.

At the conclusion of his presentation, Andrew Irwin said that the Crown would be
submitting that the Tribunal lacked jurisdiction to inquire into this settlement, because once
the deed was signed it was inextricably linked with the bill that would enact the settlement.
This connection means that the same preclusion that applies to inquiry into bills under
section 6(6) of the Treaty of Waitangi Act 1975 applies to an inquiry into the settlement
deed. This came as a surprise to both the presiding officer and the claimant parties,
because the Crown has not raised this issue before, and Counsel did not refer to it in
written submissions. Moreover, the Tribunal has routinely inquired into the settlement
processes of the Crown, including where deeds have been signed. The Crown has not
previously mentioned this jurisdictional obstacle to the Tribunal’'s conducting such
inquiries. Judge Wainwright directed Mr Irwin to file submissions expanding on his
submission. Filing was to be by midday, Thursday 28 October 2021, with other parties
filing their responses by 5pm on the same day. The registrar confirmed this direction by
email.

Submissions were filed as directed (Wai 3058, #3.1.14, #3.1.15, #3.1.16 & #3.1.17), and
we have read them. We do not consider that there is a jurisdictional obstacle to our
granting these applications. We will now set out our reasons for granting them, and then
address the arguments about jurisdiction.

Decision

11.

12.

We have decided to grant the applications for an urgent inquiry into the process by which
the Crown reached a settlement with the Settlement Trust.

The Settlement Deed settles the claims of Mark Chamberlain and Ryshell Griggs of Ngai
Tamapdihia-a-Rangi (Wai 429) and the Wairarapa Moana ki Pouakani Incorporation (Wai
3058). This may breach the principles of the Treaty of Waitangi because:

(@) The claimants in Wai 429 and Wai 3058 deny that the Settlement Trust has a
mandate to settle their claims;

(b) The Settlement Trust and the Crown rely on a mandate that these claimants gave in
2012;

(c) Although the claimants in Wai 429 and Wai 3058 have taken no formal steps to
withdraw the mandate given in 2012,

i. depending on context, it may not be necessary for a claimant to take formal
steps to withdraw a mandate;3

ii. here, there is contextual material dating from times before, during and after the
resumption hearings we conducted in 2019 to suggest that these claimants
opposed the draft settlement, and the Settlement Trust no longer had or has a
mandate to settle on behalf of Wai 429 and Wai 3058;

Haronga v Waitangi Tribunal [2011] NZSC 53 at [98].
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iii. the extent of the developments and difficulties that have occupied Wairarapa
Maori since 2012, and particularly since 2018, may make it unsafe for the
Crown to rely in 2021 on decisions made and undertakings given in a previous
time and under different circumstances;

iv.  the honour of the Crown, and its duties under the Treaty principle of
whanaungatanga,* oblige it to be scrupulous about these matters;

v. it may be strongly contended that for a party’s claim to be legitimately settled,
the party has a right to full disclosure about the processes of settlement,
involvement in the processes, and engagement with the Crown on the
consequences for them and their claim of the proposed settlement throughout
those settlement processes. There appears to be a real question about
whether the Crown and the Settlement Trust gave effect to those rights in
relation to the claimants in Wai 3058 and Wai 429.

(d) These claimants have extant proceedings in the courts, which they want heard and

determined. Overriding their self-determination as the Crown proposes to do may
breach the principles of the Treaty;

(e) The Crown says that what the applicants can get out of the litigation upon which they

(f)

are embarked does not include the resumption of the land that they sought before
the Tribunal. Because they will not obtain this outcome from the litigation, the Crown
contends, their interests are not irreversibly harmed if the settlement goes forward
and their proceedings are cut short. However, in considering the harm to the
applicants’ interests, the Tribunal must take a wider view than looking simply at the
potential legal outcomes in the courts. The claimants have initiated a number of
responses to circumstances that have a number of potential outcomes, not limited
to decisions relating to resumption. Counsel for Wai 3058, Matanuku Mahuika, spoke
persuasively of the need for things to run their course, and the Incorporation’s right
to choose the path it has chosen. The possible endpoint could for example include
processes that led to their willing involvement in a settlement, rather than what is
happening now. Such an outcome would be beneficial not only to the claimants in
Wai 429 and Wai 3058, but to te iwi whanui.

As to representation, we cannot determine to what extent the claimants in Wai 429
represent Ngai Tumapuhia-a-Rangi. They clearly do enjoy some support. Ms Kelly
spoke of a survey recently undertaken to ascertain views, which involved about 300
people. We saw ourselves that when the claimants in Wai 429 took a prominent role
in the resumption hearings in 2019, they did not present as outliers. The claimants
in Wai 3058 have always seemed to us to have the support of the Incorporation’s
shareholders, who in March 2018 gave the Incorporation the mandate to pursue
resumption on their behalf.> The Incorporation and its shareholders are an important
part of Wairarapa Maori. Thus, we do not agree with the Crown’s portrayal of these
applicants as fringe-dwellers without a real constituency. On the contrary, these are
claimants whose interests and rights should not lightly be side-lined.

The Tamaki Makaurau Settlement Process Report (Wai 1362, 2007) at ch 1.
Wai 85, #2.69 at [61] — [70] and [88] — [91].
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(g) The Crown characterised these 2021 negotiations to settle the claims as being what
would have happened anyway in the 90-day period before the Tribunal’s intended
resumption recommendations became final. In our preliminary determination, we did
identify the Settlement Trust as having many of the attributes that an entity would
require to become the recipient of the resumed assets. However, we also signalled
that a process was required to confirm the trust as the entity that Wairarapa Maori
wanted after all that had happened. With the mandate relied on for these settlement
negotiations so distant in time (2012), and no formal ratification of the revised
settlement, there may be key elements of process missing in the confirmation of this
settlement. These omissions may prejudice these applicants.

(h) The applicants also argue that the proposed settlement is insufficiently supported by
Wairarapa Maori. They say that the Crown has been satisfied here with the lowest-
ever level of support for a comprehensive Treaty settlement — with 31% of the
Settlement Trust’'s members participating in the ratification vote, and 68% of those
participants voting in favour of the settlement (Wai 3058, #3.1.8 at 32). They referred
to the Crown’s having previously given evidence before the Tribunal that it would not
generally accept a ratification result with less than 85% approval unless there had
been at least 39% participation; and that in general the Crown would normally look
for 95% approval and participation of 35% of eligible voters (Wai 3058, #3.1.8 at 29).
Perhaps of more concern in the context of these applications is the Incorporation’s
submission that only 14% of its shareholders are registered as beneficiaries of the
Settlement Trust. This is another factor that raises concerns about the Settlement
Trust’s claimed mandate to conclusively settle Wai 85. At the judicial conference Mr
Irwin disputed the characterisation of the ratification vote as the ‘lowest ever’ level of
support that the Crown has accepted in progressing with a settlement. This will be a
matter for further evidence and submission, but the rates of support and participation
as compared to other Treaty settlements cited by the applicants are a factor in our
decision to proceed to an urgent inquiry.

Absence of jurisdiction
Crown submissions

13. The Crown submits that the signing of the deed of settlement raises an issue of the
principle of non-interference/comity (Wai 3058, #3.1.14). Mr Irwin refers to s 6(6) of the
Treaty of Waitangi Act 1975 as a reflection of this principle, which he explains as the
legislative and judicial branches being astute to reflect the sphere of action and the
privileges of the other.

14. Mr Irwin submits that comments by a court or tribunal on certain introductory or preliminary
matters related to the introduction of legislation may be beyond their scope. He relies on
the discussion of the Supreme Court in Ngati Whatua Orakei Trust v Attorney-General,®
and the Court of Appeal in Ngati Mutunga O Wharekauri v Attorney-General.”

6 Ngati Whatua Orakei Trust v Attorney-General [2018] NZSC 84; [2019] 1 NZLR 116 (SC).
7 Ngaéti Mutunga O Wharekauri Asset Holding Company Ltd v Attorney-General [2020] NZCA 2,
[2020] 2 NZLR 1.



15.

Mr Irwin also submits that the Wai 3058 and Wai 429 claims challenge the content of the
deed of settlement, which is conditional on legislation for effect. He contends that an
inquiry into those aspects of the claim would be an inquiry into the substance of the
legislation. Mr Irwin suggests that if the Tribunal grants urgency prior to the introduction of
settlement legislation, parties should make submissions during that inquiry on whether
specific aspects of the claims and issues can be inquired into that do not concern the
substance of the settlement legislation.

Applicant submissions

16.

17.

18.

19.

In response, Mr Mahuika, Nathan Milner and Tara Hauraki for Wai 3058 refer to the
specific wording of s 6(6) being a bar on inquiry into “any Bill that has been introduced into
the House” (Wai 3058, #3.3.15). They submit that this specification by Parliament implies
that the Tribunal must have jurisdiction prior to the introduction of the settlement bill and
is consistent with the broad jurisdiction of the Tribunal under s 6(1) of the Treaty of
Waitangi Act 1975.

They refer to Ngéati Paoa Trust Board v Attorney-General, where the court commented
that even though the action of signing the Deed is contingent on the enactment of
legislation, the Deed itself is not an act of the Legislature.® Counsel submit that the
Crown’s position would be a case of the Executive interfering in Tribunal proceedings,
rather than the Tribunal interfering in Parliamentary proceedings, citing Baragwanath J in
Attorney-General v Mair.°

Counsel for Wai 3058 also produced previous memoranda of the Crown in the Wai 863
inquiry, where the Crown have stated that “the applicants' rights in relation to a Tribunal
hearing will not be affected until a Bill is introduced.” They say that the Crown could have
raised this jurisdictional point, which is a departure from the Crown’s previous position,
much earlier. They emphasise that this stance is novel. The Crown has not raised it in
previous inquiries where similar circumstances were present. For example, in the Mana
Ahuriri Mandate Inquiry urgency was granted six months after the signing of a deed of
settlement, and an urgent hearing took place prior to the introduction of the settlement bill.

The Wai 429 claimants’ and the Rangitdne Ta Mai Ra Trust's submissions adopt and
emphasise the submissions of the Wai 3058 claimants (Wai 3058, #3.1.16 and #3.1.17).

Discussion

20.

21.

The Crown’s position articulated in its memorandum is indeed novel. If it is correct, the
Tribunal would have to rethink its approach to many of its settlement-related inquiries.

We do not consider that the Crown’s interpretation of the Treaty of Waitangi Act 1975
coloured by the principle of comity is correct. Quite simply, the Waitangi Tribunal is a
creature of statute. We can do what the Treaty of Waitangi Act 1975 says we can do; we
cannot do what it says we cannot do. It says that we cannot inquire into bills unless
specifically requested to do so (ss 6(6) and 8). Thus, we cannot and do not look into bills.
We do not characterise inquiry into a deed of settlement as an inquiry into a bill, even
though the deed may form the basis for an Act of Parliament. We do not consider that our
inquiry into a deed of settlement crosses the line set by the principle of comity.

9

[2021] NZHC 580 at [51].
[2009] NZCA 625 at [149].



22.

23.

24,

However, for the purposes of this inquiry it appears to us that it will not be necessary for
us to determine this point. The focus of the inquiry that we will conduct is not the deed of
settlement but the process by which the Crown entered into a deed of settlement with the
Settlement Trust that settles the claims of the claimants in Wai 429 and Wai 85. We wiill
consider whether that process was consistent with the principles of the Treaty of Waitangi.
At the judicial conference, the content of the deed was not mentioned except to the extent
that it settles the claims of Wai 429 and 85. Other than that, we do not understand the
claimants to be focusing on the content of the settlement. Rather, their focus is on a
process from which they say they were effectively excluded, where assumptions made
about mandate were not justified, and where they say the Crown’s decision to override the
claimants’ choice to litigate is not Treaty-compliant.

The Crown has proposed that issues of comity can be addressed in the course of the
inquiry if, in its submission, the Tribunal’s inquiry takes it to places that are outside its
jurisdiction. We are amenable to that approach.

Practically speaking, this is a situation where an inquiry must be conducted under
conditions of extreme urgency and much must be done quickly. The Crown’s
memorandum recognises this situation and does not press the Tribunal to engage fully
with its surprising new contention. That is appreciated, as the exigency now is to respond
to the applications and get an inquiry underway, concluded, and reported on in an
unusually truncated timeframe.

Next steps

25.

26.

27.

A hearing of these claims will take place under urgency on Thursday 11 November 2021
and Friday 12 November 2021 at the Waitangi Tribunal Offices, Fujitsu Tower, 141 The
Terrace, Wellington. Because of the Tribunal’s COVID-19 Alert Level 2 protocols and the
limited spaces available to safely distance in the Tribunal’s hearing venue, all those who
wish to attend must email WT.Reqistrar@justice.govt.nz by 5pm, Monday 8 November
2021. On the following day, the Registrar will inform the parties of all those who have leave
to attend. A livestream of the hearing will be made available to those on the natification
list.

Evidence for the inquiry will be by affidavit and will be taken as read. Affidavits and an
outline of submissions are to be filed by no later than 5pm, Monday 8 November 2021.
At this stage, we anticipate that the hearing will involve only legal submissions and that
witnesses will not need to make themselves available for questioning.

Those who wish to be heard in addition to the claimants in Wai 3085 and Wai 429 and the
Crown will please give notice by midday, Tuesday 2 November 2021 of the nature of the
involvement they seek and the time they expect it to take.


mailto:WT.Registrar@justice.govt.nz

28. The timetable will be formulated after the participants are confirmed. We also signal that,
given the circumstances, we will give consideration to whether the best course may be to
issue an oral decision on the well-foundedness of the claims at the conclusion of the urgent
inquiry. We must in any case follow s 6(5) and serve a copy of our findings on the persons
specified.

The Registrar is to send a copy of this direction to counsel for the applicants, Crown counsel
and those on the notification list for:

e Wai 3058, the Wairarapa Moana ki Pouakani Incorporation (Smiler) claim; and

e Wai 429, the MacLean Purchases claim.

DATED this 29" day of October 2021

Dr Ruakere Hond
Member
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