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DAY 1 - SECOND SESSION 

Annsley Kerr cross-examines Tamati Kruger (answers translated) 

Kerr Thank you, Sir. I do have a couple of questions of clarification, if I can 
just move to the end of the table so I can see Mr Kruger. Kia ora, 
Mr Kruger. I understand that we will not be receiving a translation of 
your appendix, which is, carries the body of your research. It's about 300 
pages long and I want to be sure that your oral presentation today carries 
the essence of the research in that and your knowledge that's expressed in 
your work. 

Kruger Yes. 

Kerr Kia ora. 

Kerr Now you mentioned earlier, you were explaining the connections of 
Tamaikoha and Pukeanui to Ruatoki and you stated that they operated as 
one. I'd like you to elaborate what you meant when you were saying that 
about Tamaikoha and Pukeanui. 

Kruger They are close genealogical ties between them, fiom the one ancestor, 
Putoroa down to Kereru, so they had common genealogy. Also, as far as 
I'm aware, that the ancestors not from the one place, that sort of thing is 
been phased, no more. In those times, Tamaikoha had mana at Ohiwa, at 
Kotarere(?), at Waiotahi, at Waimana, at Ruatoki, at Ruatahuna, at 
Maungapohatu and other places. As did Kereru, but these days, we don't 
see that sort of thing these days, perhaps because of the manipulations 
with the lands that a land, a family is focused on one particular piece of 
land and people would think that that people, say, living at Ruatoki do not 
have any interests in Waimana, or person living in Wairnana has no 
interest in Ruatahuna, but that, why I said before, based on the wars and 
the strife in Ruatoki, Tamaikoha was here. In, on his own statements at 
Whaiterepapa(?) he was living here with his parent and most of those 
lands belonged to them, within Ruatoki, but I'm not sure, when the lands 
were consolidated, they lost their shares there, and they were all 
consolidated to another place. 

Kerr Now, we're going to (not speaking into microphone) ... you're not 
suggesting that they always took the same view on a particular issue? 

Kruger No. No. We are aware that Tarnaikoha do not really like Te Kooti, did 
not really adhere to him, but yes Tepukeanui(?) did. 

Kerr When you finished you discussed the, ah, Numia's experience when Rua 
was, and I think four others, were put on the general committee. I take it 
you're not speaking as to Rua's views of that situation? 

Kruger No. 

Kerr And do you understand that Rua had a significant following of people at 
the time when he, he and several others were placed on the committee? 
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That is correct. There were many people who supported, were followers 
of Rua. There were, many of them outside of Tuhoe - from Taranaki, 
from Whanganui, from Kahungunu, fiom the East Coast. It was not 
solely a Tuhoe followers of Rua. But on, according to tradition for 
growing chiefs, Numia's accusation was that Rua was not a chief. 

Would other, would others within Tuhoe have agreed with that 
accusation? All others? 

I am not able to tell you who agreed with and who disagreed. However, 
there are perhaps others within this house who are aware of that, but what 
I caught was that there were others of the chiefs who did not follow Rua. 
There were many of them. The misapprehension of the majority was that 
in Rua's time all the hapu and chiefs of Tuhoe fell under Rua, no that is 
not correct. 

And you mentioned that perhaps, I think in passing and giving your 
evidence, perhaps we will reach a time when we achieve the resolution. I 
hope that is the case. 

Kia ora. 

Thank you. 

Now, MS Sykes, have you an indication from your brothers and sisters as 
to who wishes to .... 

Mr Ambler, sir some of my brothers and sisters have just arrived so I am 
not too sure of their position but Mr Ambler is the only one that's 
intimated at this time. 

Anybody else like to put their hand up. No. You've scared them off. Kia 
ora. 

David Ambler cross-examines Tamati Kruger (all translated) 

Ambler Greetings, Tamati. First, you spoke of Te Haka Te Puru. I have heard 
another version of clarifications by Te Whare Huia Milroy for this Haka 
Te Puru. Do you agree that there is another explanation for Te Puru? 

Kruger Yes, I agree with that. I have heard other versions of explanations, but 
one explanation that's wanted, that's one clarification that was made a 
couple of years ago was, has since been taken away, has since been 
disclaimed by that person.   here were many people who listened to that 
explanation, but later on he did, he disavowed himself of that clarification. 
I did not just go and find this, this research. When I was living in 
Ruatahuna, I went and I was taught by Te Hikawera Te Kurapa, a 
descendant of Te Whenuanui. This was one of the explanations. 

Ambler Secondly, in the section 5 of your report, you state that there are many 
Tuhoe marae, that the kawa is the same and the traditions are the same, 
it's the people who are changing the traditions, but you are stating that all 
the traditions and customs of all Tuhoe are the same? 



Kruger That is the goal that all the tikanga be the same. That is the goal. That is 
the aim. 

Ambler At this time or in previous times some of the tikanga and the customs 
were different in Tuhoe? 

Kruger I don't really know whether they were different. I can see that because 
other tikanga or thoughts or ideas have come, been introduced, they have 
sort of blurred the vision of people when they look at those traditions. As 
an example, this, this very marae. I know that this is not the fxst time that 
Patariki has seen this hapu. He met this hapu in his Court at Whakatane 
and the reason was because this hapu was debating over its customs. It 
was this hapu that took itself to Court and it was the Pakeha Court left to 
adjudicate on what the customs of this hapu are, but it's, the customs are 
not wrong. I say it's not the customs that are wrong, it's the people who 
are wrong, who are not clear about the tikanga. 

Ambler Kia ora. 

Ann Parsonson questions Tamati Kruger (answers translated) 

Parsonson Tena koe Mr Kruger. You've spoken this morning about the mana 
motuhake of Ngai Tuhoe and you also spoke towards the end about the 
aims of Numia Kereru and how, how he approached the, the achievement 
of that in a different way. In the pleadings that were submitted by Nga 
Rauru o Nga Potiki, there are also references to Te Tiriti guarantees and to 
the Crown's Treaty obligations. So, I wanted to ask what role you see for 
a Treaty relationship with the Crown? 

Kruger It would be good if we sat together and discussed this matter. That is my 
response. We should sit and discuss this matter. 

Parsonson That is a fair answer. Kia ora. Kapai. 

J Savage Kia ora. 

Kruger Tena koutou. 

Annsley Kerr cross-examines Hori Thrupp 

Kerr Tena koe Mr Thrupp. I would like to ask you some questions about 
paragraph 26 of your brief. Where you're talking about the lands taken by 
the river. 

Kerr Can you tell me generally? You've gone, you've listed the whanau lands 
there. About, can you tell me the approximate size of the total of these 
lands along the river? 

T ~ P P  [Untranslated: Oh, (inaudible) I can't, but some of them we can. None of 
them were anything . . .] Waitapu is 200 acres. The place that is able to be 
cultivated is 10 acres. The majority is steep, was in the river, on the sides 
of the river that you, you are not able to cut the trees or, or plant grass, 
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grow grass. Wiremu Traynor - no more than 100 acres fiom the total of 
these blocks. The ones that were close to 100 acres, the most of those 
farms were in the forests. The places that were able to be worked 
probably fiom about 2 acres to, if you could get 50 acres, that was a big 
farm. 

And how much would you estimate that the river pattern, with the 
changing (inaudible)? 

I explained earlier about these blocks. Most of them have gone, been 
taken by the river, some of them, they'd be 5 acres, [Untranslated: 2 and 
a half hectares], possibly 3 hectares if you are fortunate. Some of these 
places, Onuitera(?), for example, and Poutere and Maupuka, they're, the 
upper parts are okay, but the others most, most of them have been eroded 
by the river. I will show you when we go on our site trip. Each block. 

Kia ora. Can you tell me is, is the middle line of the river the boundary? 
Or is the boundary of these blocks a fixed line so that the river is within 
the boundary of the block? 

As I'm aware, in the survey time, the line was right in the middle of the 
river. The, it was right in the middle of the river and that line has, is way 
on the other side of the river now, these days. 

So, so is it understood that the people who owned those blocks have land 
on the other side of the river now? 

Yes. 

Now, in paragraph 27 you talk about your daughter paying rates on 
Ruatoki A64 and A65. 

Yes. 

Is that an area where gravel or the stones are taken fiom the river? 

Yes, yes. One of the hills of stones is still there. 

Is that a reason why the Council wants rates to be paid on that land? 

No, no. 

So, have attempts been made to get the rating taken off the land if it's not 
used, used for any profit? 

Yes. 

And those have not been successful is your evidence? 

We're still awaiting the response. 

Thank you for your evidence Mr Thrupp. 

Kia ora (inaudible). 



Ambler(?) MS, MS Sykes has some questions. I don't think any other counsel do, 
Sir. 

J Savage (Inaudible) to mean that she would be five minutes. 

Annette Sykes cross-examines Hori Thrupp (all translated) 

Sykes To my elder, I acknowledge you for your clarifications to us this morning. 
I want to, want us to turn now to section 16 of your submission where you 
refer to Utiera(?), who was arrested, but she didn't clarify Ngati Pukeko's 
actions and the Crown at the, Murewa's Cave. Can you clarify it to us so 
that we all know what happened? 

T ~ P P  As far as I am aware for that arrest, they put Utiera into the cave so that 
they could watch him. This Utiera, he was locked in Murewa's cave and 
to me, who is the person who would want to be locked up in the dark for 
such a long period of time? 

S ykes How can that, how can that wrong be righted today? How can the Crown 
right that wrong? Should there be payment? 

T ~ P P  To me, compensation is good. The amount, the amount of the 
compensation. What we want is to be given back that which was taken. 

Sykes I refer to the Crown's questions, when she asked how many acres were 
taken by the Crown. But my question, how much was the value of those 
acres, acreages, in your opinion? 

T ~ P P  In my opinion? I will tell you my opinion. I don't know. Money will not 
(inaudible) it. All the money in the world. 

S ykes Perhaps, do you agree, that's, with Tawhiao's statement that lands taken, 
lands should be returned? 

T ~ P P  Yes, yes, land was taken, land should be returned. 

Annsley Kerr cross-examines Hare Mika (answers translated) 

Kerr Kia ora Mr Mika. In respect of the list of people entitled to compensation 
for Te Hauhe(?) on, in 1920, I haven't got the list as yet, but were Ngati 
Hiki represented, or your grandfather's whanau, represented in that list of 
people who deserve compensation? 

Mika I'm not on that land, I have retired but my, I'm thinking of my 
grandchildren. All the, the flats have been not, unproductive, cannot 
sustain animals, and the house is up a bit from the river, but below it's all 
gone. But the river runs right by the house. 

Kerr Kia ora. 

Mika From this July past, the land was washed away. I have been 50 years in 
Ngati Tawhaki. I am the last of my family. There were eight of us and 
I'm the last. 
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The purpose of my question was to understand whether you knew of 
anyone who had been excluded -from the list of those compensated. 
Whether there was anyone else who should be on that list, from those you 
know? 

I wonder if we could have perhaps have Mr McGarvey pop out and 
translate the question for Mr Mika, Sir? 

[Assents] 

What ever would be easier for Mr Mika and for you. 

Thank you. The witness is getting confused with their family land up the 
river at Te Hauhe and (inaudible) refer to is the (inaudible) on this list 
which includes his family. 

Kia ora. 

[Translated] Aunty Miki's in this list so you are in that, you are in that 
land. But the question is whether some of the whanau were not included 
on that list. That is the question that is being asked to you, of you, 
whether anyone was not included in the list, that were not included on the 
list of owners. 

I don't know whether some people were left off the list or not, because I 
had long since left that area and my elders, they were not paying anything 
on their land, the Crown and the Pakehas were further out, they were not 
at that area, the forest was his home. He was not in the Council at the 
time. 

Kia ora, thank you for your evidence. 

That was my father. 

Mr Williarns has a question, Sir. 

Te Kani Williams questions Hare Mika (all translated) 

Williams Just one question. Kia ora Mr Mika (speaks in Maori). 

Mika Kia ora. 

Williams Number 3 in your paper, page 3. You are citing the hapu living at Te 
Heuheu(?). You cited Patuheuheu, Ngati Rongo, Ngati Rakei(?), but you 
don't see, I don't see Ngati Haka there. 

Mika Yes, yes, Ngati Haka lived at Te Hauhe, yes. Te Heuheu is at Kopuriki 
and Galatea. And Ngati Haka was at Te Hauhe, because they are one 
family. Descendants of Tamaki Hikurangi. 

Williams Kia ora. 

J Savage There's no other cross-examination from counsel? 



Waiata 

J Savage We are about to take the adjournment for lunch. Before we do that, 
there's one matter that I want to raise with you. I had it in my mind that I 
would raise it at the commencement of hearing today, but I had second 
thoughts and thought it was better that we settle. And I also noticed that 
there were some people from Ruatahuna and Te Waimanukahu who were 
not here and the matter that concerns them. 

I want to assure you that what I say now is not said in anger. It's said 
with the enduring aroha that we have for you and it is tinged with some 
sadness. And what I say here today has nothing to do with this marae, 
those associated with this marae, those who welcomed us on to this marae 
and those who have awhi'd us since we have been on this marae. It has 
nothing to do with this marae. But I must say this to you, because it 
relates to what might happen for the future. 

This Tribunal is set up to hear claims that have been crying out for justice 
for 150 years. We are here for you to hear your claims. Now, we have 
been received with unfailing generosity and big-spiritedness on our travel 
through Te Urewera. But, part of what happened yesterday was different. 
When we come to a marae such as this, we expect a hard out wero, and 
we expect it to be in our face. We expect you to go for it. We expect 
there to be drama and we respond that and we respect that. There are 
some things that are over the edge and there are things such as spitting on 
the rau(?) in our face when it is put down, not here, down there. There are 
things, such as your kaiwero looking me in the eye and say kai hamu te 
Pakeha. I don't know that young gentleman's whakapapa and he doesn't 
know mine. But I didn't respect such out and out rudeness. I don't 
believe that it's tika for young gentlemen to ride on their horses beside us 
and make comments designed to intimidate and derogate the wahine 
within our robe(?). 

I have a fierce determination that this claim is going to be heard to its end 
in a fair and proper way and that we are going to produce a fair and proper 
report for you, and that's why I took the decision on a number of 
occasions yesterday that we would carry on, that we would take it on the 
chin and we would come on to your marae, where we were treated with 
exemplary tikanga. You know, it's not my mana that's called into 
question. I've been called worse things by better men. And it's not my 
rangitahi who are behaving that way. 

But the point is this, this Tribunal and the Treaty process, is constantly 
called into question out there. There are those who are uncomfortable 
with our process and we never have a comfortable ride, in terms of public 
relations. And it is unfortunate when that situation is made worse for us 
because it derogates, it takes away our ability to help you and to help the 
other iwi who are queuing up, waiting for their turn in this process. Some 
of the things that were done yesterday didn't just create ammunition for 
those who would put you down, who would put the Tribunal down, who 
would put the Treaty process down. It didn't just create m u n i t i o n ,  it 
put the ammunition into the breach and it closed the bolt and it thumbed 
off the safety and it pulled the trigger up to first pressure and we find it 



difficult to tolerate that because it doesn't just hurt you, it hurts the other 
iwi who might profit and benefit fiom the Treaty process. 

Now, it could reach the stage where it becomes appropriate that we turn 
our face away from you towards other iwi who want us more. I hope not, 
because, as I say, we have an enduring aroha for you. Now to the keho. It 
may be, and I'll want some input on this, that it is not appropriate that we 
go to Maungapohatu. I would find it difficult to take an owhi(?) on in 
circumstances where I was simply a bell-weather(?) leading a flock to the 
slaughter. If yesterday was anything to go by, we would look to those 
who would whakaiti this Tribunal as though we were taken on, as though 
we were Cullen and his Policemen come again to Ruatahuna and we can't 
allow that to happen. 

And so we ask you to consider the situation and we leave it with you. Kia 
ora, kia ora. We'll adjourn for lunch. 

Te Hati [Translated] Before I go to the hospital, I want to say to you, to my kin, 
greetings to you on my Ngati Porou side. I can see your pain and your 
lament but here are some words for you. You should be, show love to the 
people who did the haka perform yesterday, the grandchildren of the 
elders of Tuhoe are still in pain because you taught them to go to school, 
to educate themselves, now they are old and they, the Crown has 
challenged them - who are they, what is your whakapapa and to me that is 
the acts of a dog, in Pakeha terms. That's the Pakeha term. And that's 
what our young were yesterday, were saying to you, that our pain is great 
but these cameras and stuff that are traversing the lands, our children see 
that they be, with these cameras come, people get (inaudible). This is my 
statement to you. May your group be healthy and well, but I agree with 
your statement that we be kind to each other and warm to each other, but 
it was because of the anger. When I go to the United Nations, I see the 
world in pain. Maori are determined to achieve their sovereignty, but 
other indigenous peoples are not well, Africa, Mexico, India and those 
areas, so greetings, I acknowledge you all. Thank you. 

J Savage Please understand that I am not saying that what happened from the 
confiscation line to here was wrong, at all. There were just certain things 
that happened along the way, that I have difficulty with. Kia ora Te Hati. 
May your visit to the hospital go well. 

S ykes [Translated] ... your statement but I want to talk to the claimants of 
Maungapohatu based on your words and statements about Maungapohatu. 
I besiege you before you go to lunch, is that do not trample on 
Maungapohatu's mana if you are angry of that Ruatoki youth. This is one 
of the questions at Maungapohatu. I return to listen and discuss with the 
Ruatoki claimants and Maungapohatu claimants, but it will be for the 
hapu to correct. 
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DAY 1 - THIRD SESSION 

Annette Sykes cross-examines Taihakoa Williams (all translated) 

S ykes One question - in your submission, you refer to te tatau pounamu. The 
translation is the greenstone door. Can you give me your thoughts on that 
translation? 

Williams Wants you to explain your (inaudible). 

Sykes In the submission, in the evidence, it states that, the translation states that 
the tatau pounamu is a greenstone door. Do you think that is an adequate 
translation? 

Williams It's a region that was decided by the elders, Tuhoe on one side and Ngati 
Awa on the other. As far as I was aware, the ancestors went to Tuohui(?), 
the branch was hit and the line of separation between the tribes Ngati Awa 
and Tuhoe was made and that was their words. That is all I have. 

Annette Sykes cross-examines Ka Te Moana 

S ykes Did you see the maps this morning that Noti(?) was referring to and the 
homes of Ngai Tuhoe at Taneatua near Painauta(?) and the roads to 
Whakatane? 

KW? She was not in the house at the time. She was outside. 

S ykes But my real question is whether, you know where your house was on a 
map where you were brought up, at that beautiful place, do you? 

KW? Yes. At the time we go on the site visit, she will show us the place where 
she lived. That is all I have, but my love for you is great. 

David Ambler examines Steven Oliver 

Ambler Kia ora Mr Oliver. Just before Crown Counsel asks you questions, I think 
the overhead has arrived, but can I just take you to page 6 of your 
sum.rnary? And it's just a matter for clarification, at the bottom of that 
page, the second to last paragraph, you talk about the farms being 
economically viable units and then, in the last paragraph, you talk about 
the units in the 1930s may have been inadequate even then. And I'd just 
like you to clarify what appear to be two conflicting coments  by you. 

Oliver I'm actually referring to two separate things. In the first paragraph you 
mentioned I mean that they were economically viable in that they were 
paying their way and paying off their debt to the Crown. In the second 
paragraph I really only mean that they produced a very small revenue for 
the people working on them. So, they were successhl in the sense that 
they were producing butterfat and paying back what they owed to the 
Crown. They were probably less successful for the people living on the 
scheme who, I understand, were certainly not well off. They received a 
limited return from the scheme. In fact, they would have made more 
money working in industry and that's what they moved into when jobs 
became available. 

LORE-I 1071-1 



Ambler 

Annsley 

Ken 

Oliver 

Kerr 

Oliver 

Kerr 

Oliver 

Ken 

Oliver 

Ken 

Now, Crown Counsel have questions, I think the estimate is less than was 
first indicated and I have an indication, Sir, that Mr Naden has questions 
which will take about a minute, MS Sykes and Mr Pou approximately 15 
minutes and MS Takitimu approximately a minute. 

Kerr cross-examines Sinaon Oliver 

Thank you R/Ir Oliver. I'll be referring you to your main report, #A6, and 
I may make some reference to the questions of clarification you answered 
for me. Thank you for those. It's your answers to that that have allowed 
me to limit my cross-examination. Just in the first part of your report, can 
I just clarify with you that much of the traversal of the period of war and 
confiscation is largely reliant on other witnesses in this inquiry who have 
already been cross-examined by the Crown, such as Professor Binney. Is 
that correct? 

That's correct. 

Thank you. Well, in that case, I won't review those subjects very closely. 
Can I just clarify, however, at page 26 in your summary at chapter one 
you said, at the end of the first paragraph, "By inter-marriage and alliance 
a tribal confederation was formed of the Urewera people and the peoples 
who lived to the north of the mountains at Ruatoki, Waimana, 
Opouriou(?) and other districts and the confederation took the name Ngai 
Tuhoe". I'd just like you to c o m e n t  on the nature of that confederation. 
You've pointed to a number of conflicts within, amongst hapu that were 
affiliated with Tuhoe and how would you describe the nature of that 
confederation? Was it loose? Did it change over time? 

It's primarily a dissent group in which people have other descent groups 
as well. It can depend on the situation which their primary descent group 
is. I think for many issues, though, Tuhoe is the major descent for people 
fiom the mountains, certainly to this area. 

So, basically it depended on the issue as to how tight the relationshp was? 

Yes. I think so, yes. 

Thank you. Page 33, you're discussing the Kingitanga and kawanatanga. 
Just at the end of section 2.3, you're talking about the proposed system of 
local runanga working with government-appointed European magistrates 
and civil comissioners and suggest that Tuhoe were prepared to take 
part in that. Previously, you talked about there not being united or general 
Tuhoe support for the King movement. Are you meaning to say that there 
was united or general Tuhoe support for taking part in the runanga 
initiative or is it a similar qualification? 

Similar qualification yes. I think some support fiom, some of those. 

Thank you. On page 37 you refer to the Rauporoa(?) Agreement and, in 
the third sentence above the conclusion of that paragraph, you say, "Land 
retained by the Crown under the agreement and land given to Ngati 
Pukeko and Ngati Awa are claimed by Tuhoe to be Tuhoe land". I 



wonder if you could refer to map 2 on page 20? And this is a location 
map of customary sites of significance in the Ruatoki district. Does this 
map give a clear indication of the areas that might be claimed by Tuhoe 
within the western side of the river which was allocated to Ngati Awa and 
Ngati Pukeko? 

Oliver I believe so, yes. 

Ken: So, it's those sites of significance indicated there? 

Oliver Yes. 
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And the area allocated to the Crown, the sites of significance, are 
identified here to the right or the east of the river? 

I believe so, yes. 

Thank you. Page 55 of your report, we're now dealing with the Native 
Land Court applications for title investigation at Ruatoki. The paragraph 
beginning "However, after the Tuhoe application was lodged, it was 
found that there were earlier applications for the survey of the Urawera 
which included Ruatoki" and partway through that paragraph you say "the 
existence of non-Tuhoe survey applications put pressure on the Tuhoe 
leaders to put in their applications and there was a fear that the whole of 
the Urewera would be taken to the Native Land Court on non-Tuhoe 
applications. Is the evidence particularly clear as to the ordering in which 
the applications was made? There are some eight applications, I 
understand, and two or more were Tuhoe-affiliated groups like Ngati 
Rongo and Ngati Koura. Can you necessarily state that Tuhoe 
applications were put in because of other applications? 

No, it's really speculation. It's a suggestion that that's why they probably 
had to apply. 

But you haven't got a sequence of when the applications were made? 

The eight earlier one, were earlier. They're clearly prior to 1891. 

And did they include Tuhoe applications as well? 

There's one by Ngatana(?), yes. 

In the course of your discussion of the evidence put before the Court, on 
page 69 you describe one account, a Ngati Awa account, as obviously 
biased account of the wars between Tuhoe and Ngati Pukeko and Ngati 
Awa. Is it true that all of the evidence placed before the Court was geared 
towards the perspectives of the people taking their applications? Did this 
particularly stand out as different from some of the other evidence 
presented before the Court? 

S o q ,  which paragraph are we in again? 

I'm refemng to page 69. 
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Yeah. 

And the paragraph following on fiom the previous page, oh no it's the 
case for Ngati Pukeko and Werahiko's(?) claim. And you conclude this 
was obviously biased account of the wars. 

That is my conclusions, based mostly on Elsdon Best. 

And my question was, was other evidence placed before the Court that 
was less biased or didn't have the element you have here? 

I think it had the advantage of bearing more resemblance to the tribal 
situation later known to exist. 

Okay. On page 75 you're discussing the surveys taken out, completed at 
Ruatoki. I asked you a question of clarification about your description of 
the government succeeding in carrying out an external survey of the 
Tuhoe lands and in beginning the surveying of a road through Te Urewera 
and you confirmed that you were stating that this was an external survey 
that was being carried out. Is that correct? 

Yes. 

Do you understand that the surveys being carried out at that time were in 
fact a trigonometric survey rather than an external survey of Tuhoe land? 

No, I don't know about that. 

Okay, I won't take it further then. On page 93 of your evidence, again, 
I've asked you a question about the share awards under the commissions 
under the UDNRA Act and you said that the grouping of shares and 
families meant that large families received more shares than others and 
that social standing of chiefly families was not necessarily represented in 
the shareholding and then I think you accept in the question of 
clarification that those families with a particular social standing might 
have more areas in which they had shares allocated. 

That's right. And so, yeah. 

So there you are accepting that social standing had an impact on the 
allocation? 

Yes. 

At page 106, and again I've picked this up in a question of clarification. 
You've stated in the first paragraph in that section 4.4 that the exclusion 
of the Native Land Court was eroded by the 1907 legislation and that 
section enabled the Native Minister to empower a judge of the Native 
Land Court to investigate title. Do you understand the rationale for that 
section was that the second Urewera Commission thought that there might 
be lands that had not had their title investigated still within the . . . 

No, I didn't know that. 
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And do you understand that subsequently it was found that all of the land 
had been investigated? 

Well, no, but that's what I would have thought was the case. 

So, in fact, that section didn't effectively introduce the Native Land Court 
into the district? It was simply intended for a particular circumstance? 

Yes, that sounds right. But it's the beginning of the Native Land Court's 
involvement with the Urewera. 

Okay. On page 109 of your report I've again asked a question of 
clarification. If we can perhaps go to the questions of clarification? 
You've said that you are referring, when you refer to the purchase of 
interests between 1909 and 1912, you're referring to a process described 
in the context that you are referring to the purchasing of shares by the 
Crown under the consolidation after 192 1. 

No I'm not, no. 

No. I'd like to give you a chance to clarify that further then. 

Well my reference is AJHR 1921-2 G7 page 3 which says "up to 1912 
Crown purchases of interests amounted to 40,075 acres in the Urewera 
blocks or interests equal to that". So, it's the beginning of government 
purchasing in the Urewera. 

Okay. Now, the point of my question is the next sentence which is the 
purchases were made firom individual shareholders first and the 
affirmation of the General Committee obtained after a large enough area 
had been obtained. Are you as sure about the sequence of events here? 

Not entirely, because they weren't cutting out the area at that stage. They 
were only purchasing interests. 

Yes, okay. Now, in describing the four instalments of the Ruatoki 
Consolidation Scheme, on page 127 you describe the mechanism where 
the Judge recommended that the Crown share became a charge on the 
land, and you indicate that, by that mechanism anyway, at least some of 
the land was purchased back under the consolidation scheme. Is that 
correct? 

That's correct. 

That's correct. Do I understand you also to be concluding that some of 
the purchasing that the Crown did in this period was effectively part of an 
exchange of land? It purchased interests in one area that could be 
effectively bought back by a group in another area. 

Well, the files refer to the transfer of value. 

Yes. 
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And the value, I think, comes from the purchase by the Crown of land in 
one area and in the transfer of that interest to another area. I think you'd 
probably (inaudible) a specialist, on consolidation schemes though. That 
is what the files seem to be referring to, the transfer of value of a group 
from one block to another. 

Yes. 

And sometimes it really does seem to imply some sort of Crown 
mechanism, details of which I'm not particularly up on. 

Thank you for that. Now, in section 5.9 you're talking about the issue of 
closed roads and you've indicated that in some circumstances roads were 
closed that - oh sorry it's pages 138-139 - that were required in other 
cases roads should be closed that haven't been. Do you know if steps 
have been taken to arrange this issue since it's been identified here? 

I don't think so. It would be a very complicated business involving a 
great deal of, well, property work by the Whakatane Council to sort out 
where these roads were and which ones are still there and which ones 
aren't . 

In respect of page 148 of your report, I asked you in my questions of 
clarification whether the unemployment subsidies were in fact charged to 
the debt owed against the development scheme and you've referred me to 
the AJHR which, as your reference for the unemployment subsidies, and I 
think that reference refers to the government expenditure on the scheme. 
Have you cross-referenced with the unit titles to actually see whether debt 
was charged commensurate with that? 

No, I haven't done that. I only assume that all government expenditure 
was recovered. 

Right. So, it's an assumption, you can't categorically confirm. 

It's part of the total though. 

Pardon? 

It's part of the total though. 

Okay. It's part of the total of government expenditure? 

Yes. It's listed as part of the total. 

Yes. The question is simply whether that actually translated into debt 
against the scheme. On page 208, this is really a question of clarification. 
You refer to the company involved in milling timber on C58 block at 
Ruatoki applying to the Maori Land Court for final payment held by the 
Maori Trustee to be reimbursed to it. Do you know what happened as a 
result of that application? 

No I don't know. 



Kerr I asked a question earlier in respect of Ruatoki accretion land, page 209 of 
your report. It seems to indicate that there are no fixed line boundaries 
actually along the river, the question is whether the changes in the river 
have occurred gradually or there's been a sudden event in which case the 
middle line remains fixed. Is that your understanding of the mechanism at 
work here? When the river changes . . . 

Oliver ' What page are we on? 

Kerr Sorry, page 219. It says "The Whakatane River has changed course over 
the years" and you say the land which has emerged along the Mrhakatane 
River at Ruatoki would belong to the owners of the adjacent Ruatoki 
sections if the land had been formed by accretion fiom a gradual change 
in the river's course. If there's a sudden change, the mid-line boundary 
stays the same. 

Oliver Yes. 

Kerr And so the owners of block, depending on which side of the river they're 
on, either own the riverbed though and land on the other side, or they lose 
access to the river frontage? 

Oliver What Tuhoe consolidated claim is that they ought to have got one, by 
whichever side of the river it was, ought to have gone to one or other 
Tuhoe property owner, since both sides of the river are owned by Tuhoe. 

Kerr And what in fact happened? 

Oliver Well, apparently, the Maori Land Court approved Maori Land Map 
10535, which divides the sections off fiom the river. Divides the 
accretion land off fiom the Maori owned sections, therefore making them 
Crown land. 

Kerr Okay. Thank you for your evidence. 

Dayle Takitimu cross-examines Simon Oliver 

Takitimu Kia ora. I just have two short questions. In your summary on page 2 I 
wanted to ask you a question about the use of the word "abandoned" when 
you talk about Keruru Te Pukunui saying that Tuhoe had abandoned 
Ruatoki four times. The reason I'm asking that is because the four 
occasions that you list there, the first one is after Koatupu and Maringa-a- 
wai(?) which you've dated as the early 19" century. The second occasion 
is listed as 1822, the third occasion is 1823, thereabouts and the next one 
you've stated "Tuhoe went to attack Ngati Kahungunu" which was the 
mid-1820s. When those dates are lined up, there's not an occasion of 
more than a few years between them for abandonment to have happened. 

Oliver No, I think these are temporary absences for the most part. 

Takitimu Was "abandoned" a word that Keruru Te Pukunui used himself? 

Oliver He uses the word "abandoned", yes. 
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Is that a translation 
"abandoned"? 

of what he said or he used the word in English 

That would be a translation, yeah. 

My second question is relating to your questions of clarification for the 
Crown when talking about the non-payment of rates and the question was, 
"was any Ruatoki land sold due to the non-payment of rates?" And your 
response to that was "I have not found any evidence of Ruatoki land". I 
was just ivanting to inquire there as a, in terms of clarification, if there's 
no evidence because you haven't specifically looked for that evidence, or 
whether you think that hasn't happened. 

I think it hasn't happened because there is a lot of record on Lands and 
Survey files on the issue of rating in Ruatoki and none of them ever 
mention the sale of land. These are letters by Maori Affairs to Lands and 
Survey about the situation with rating, which are quite detailed letters. 
Often they review the entire situation from 1921 onwards. They never 
mention the sale of land. 

Does any of that evidence review that from a Tuhoe perspective in terms 
of what was motivating people if they had to alienate land? 

No. 

No. So, it is possible that some people were forced into positions of 
selling land because of the rating regime imposed upon them? 

I think so, but I didn't find any mention of it. 

Kia ora. 

Dominic Wilson cross-examines Simon Oliver 

Wilson Mr Oliver, I just have a question about the investigation of land titles in 
the late lgth century and was wondering if you were familiar with the term 
"secret purchasing" (inaudible)? 

Oliver Yes, I've heard of that, yes. 

Wilson Did you have a look at that? I didn't come across anything in your report 
discussing that or was there nothing like that kind of Crown activity? 

Oliver I didn't come across that with government purchasing in Ruatoki, no. 

Wilson So, you did look and didn't come across anything? 

Oliver No, no suggestion of that. 'What there is is the sales by Rua and his 
people and then there's government land purchase record of discussing 
whether they should start buying in Ruatoki or not and there do seem to 
have been some advances but they don't get round to buying it because 
they know perfectly well the Maori at Ruatoki only want to sell land in 
blocks 2 and 3 which is rough country and they're not going to part with 
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block 1 which is the good farmland and there's no point proceeding with 
European settlement without block 1. 

So, you found evidence of some advances being made? 

Yes, I did find some advances, yes. And I didn't find out what had 
happened to them, but I think it might have gone into the general Crown 
award in, I assume thatYs.what would have happened to it. 

Thank you. When the Native Land Court was looking at title 
investigation at this time, late lgth century, there are a set of criteria, for 
instance ancestral occupation, whakapapa, conquest, that kind of criteria, 
to determine who had title to the land. In your view, were any other 
criteria in the minds of Scannell and the Urewera Commissioners when 
they made their grants? 

They were basically concerned with occupation. With evidence of who 
was living there, and that's why they put more people in. 

You didn't think that there was some element of social engineering in 
decisions they were making? 

I don't think so, no. How do you mean social engineering? 

In that non-traditional criteria were used to determine grants for land 
interests. 

It did involve non - well, it tended to involve non-traditional because 
firstly Tuhoe were pushed out of the lands to the north by confiscation, 
and secondly Te Kooti called on them to come and live in Ruatoki 
together. So a lot had come fiom Urewera. The first Court hearing seems 
to be mostly concerned with traditional ownership. The later 
Commissions were more concerned with who was actually living there, 
Te Makarini, for example, had been living there for some time but 
probably wasn't there in 1840. 

So, you think the different, well, the Court and the Urewera 
Commissioners changed their bases for, slightly, for decisions they made? 

I think they must have. The first Court was very concerned with the 
traditional ownership. 

I just want to pick up on a question that the Crown put to you earlier about 
the earlier Native Land Court applications. And I wanted to know what 
was happening to them, in your view, at that time, were they in abeyance 
or pending or just on hold? 

I think they were just on hold. The government had received these 
applications and couldn't decide what to do about them or had no wish to 
do anything about them. Partly because at that time the Urewera was, 
well, it hadn't been opened up as the phrase was. 1891, the visit of Lord 
Onslow to Ruatoki, is the beginning of the opening up of the Urewera and 
then they want to proceed with surveys. 



Wilson So, it can be said that they were sortof on hold? In abeyance? 

Oliver Yes. 

Wilson Just one last question. Turning to the 1921-22 Urewera Lands Act and 
the, you discuss section 16 of that Act and how it was applied and has 
been applied over the years, especially lately in the Court of Appearnigh 
Court. I was wondering, in your view, whether any of the Ruatoki lands 
were affected by the consolidation scheme initiated under that Act and 
affected in any sense? 

Oliver (Inaudible) what I've heard of is that some people from Urewera, 
following consolidation, came to live in Ruatoki and that, I can only 
assume, given that they're different consolidation schemes, is because 
they had interest in Ruatoki though had been living elsewhere. 

Wilson Thank you Mr Oliver. 

Afternoon adjournment 

DAY 1 - FOURTH SESSION 

Jason Pou cross-examines Steven Oliver 
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Kia ora Mr Oliver. My name's Jason Pou. I just have a couple of 
questions to ask you. The first thing I'd like to ask you about is the 
clarification that the Crown sought fkom you. Specifically the first, the 
first question of clarification that the Crown asked, regarding the 
provision of land for Te Kooti, which became part of negotiations 
between Tuhoe and the government. If I understand your response, the 
negotiation is actually between Te Kooti and the government? 

Yes. 

Not Tuhoe and the government? 

No, but it involved Tuhoe. 

(inaudible) 

It involved Tuhoe, but it wasn't between Tuhoe and the Crown. 

No. 

Thank you for that. The next issue that I want to revisit actually, basically 
has to do with the questioning from my friend fkom the Crown regarding 
the sequencing of applications before the Native Land Court. Do you 
remember those questions that she asked? 

Yes. 

Really, those applications need to be seen in the context of the 
Raupourua(?) agreement, don't they? Really, when you look at it, Ngati 
Awa and the Crown had already made arrangements to divide up lands 
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which included Tuhoe interests, to the exclusion of Tuhoe and this had 
happened a long time before those applications. 

But the Rauparoa(?) agreement was for north of the confiscation line. 
This is south. 

But the point that I'm making is that the Crown had shown a willingness 
to deal with other people, to deal with Tuhoe interests, without Tuhoe 
actually being at the table, regardless of where the interests were. 

Not really, because the Crown would not have recognised Tuhoe as 
having interests north of the confiscation line. They were gone. 

But the Raupourua agreement was an agreement between Ngati Awa and 
the Crown and there were Tuhoe interests there. 

But they weren't recognised. They'd been confiscated. The Crown 
wasn't recognising any Tuhoe north of the confiscation line. 

Notwithstanding the confiscation, they were recognised that prior to the 
confiscation there were interests there. 

Yes, they would have, yeah. 

And that was an agreement that dealt with the places where Tuhoe had 
held interests and Tuhoe wasn't at the table. 

Well, they wouldn't have been, given that their land was confiscated. 

And if we look at that context, the context where Tuhoe interests were 
actually taken away from them without them actually being at any 
agreement, without actually being at any negotiation, without actually 
being consulted, the Crown had showed a tendency to do this before 
hadn't they? 

I think it is two separate issues. Confiscation - the Crown claimed the 
right to confiscate land under the New Zealand Settlements Act. I don't 
think it applies to anything south of the confiscation line. 

But, if we look at the way that the Compensation Court worked. The 
Compensation Court took evidence that Tuhoe were rebels without 
actually asking Tuhoe whether they were, didn't it? 

That's certainly a Tuhoe claim. I think it's probably accurate, yeah. 

So the Crown had started to set up a pattern. What I'm actually trying to 
set up is, M .  Tamati Kruger's claim is he's talked about this concept of 
makere Patu and it's, I likened it in my opening submissions this 
morning to the Sword of Damocles, which was suspended above Tuhoe 
and Tuhoe were aclally held to ransom. Tuhoe had actually become, I 
wouldn't say fearful, but they in the mind, they had in their minds that the 
government was actually quite willing to drop this patu, to drop the sword 
of Damocles when they wanted and usually this happened at the expense 
of Tuhoe didn't it? 
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It certainly did, with the confiscation of land. 

And basically, when we set up the fact that Tuhoe were essentially held to 
ransom for so long, you've mentioned that they existed within a limited 
autonomy. Well, this autonomy was extremely limited, wasn't it? 

Oh certainly yes, yes. The Crown could have enforced its authority, it 
would have required armed Police, but it could have done so yes. 

The Police or the Army. 

Or the Army, yeah, Armed Constabulary, yeah. 

Or the Native Land Court or the Compensation Court. Any, any of its 
mechanisms though were actually, all of these mechanisms were used to 
hold Tuhoe for ransom, so really, there wasn't any autonomy was there? 

Well there was a limited autonomy. They administered themselves 
provided they didn't, well they handed over any criminals who came into 
the area and didn't do anything inconsistent with what the government 
wanted them to do. 

You're allowed to walk down the road, just so long as you don't leave the 
road, stick to the white line, stay on your side of the road, don't leave the 
road, don't pick any puha on the side of the road. That's not autonomy, 
that's being railroaded, isn't it? 

I think Tuhoe had autonomy under Te Whitu Tekau. 

But even that was undermined. 

Oh it was yes, certainly, yes. 

So, even that was railroaded. 

Yes, but not until about, after 1891. 

Just, just the thing is, you talk about autonomy but the limits are so 
constricting and given that Mr Kruger's claim is a claim to autonomy, the, 
the way that you've put this limited autonomy and the way that he's 
discussing autonomy or mana moutuhake o or tino rangatiratanga. They 
don't actually fit the limits as such. There are so much limits, you can do 
whatever you want to, just so long as you do what I tell you to do. 

Well, by limited autonomy I mean they had self-government within their 
area. There were no Police, no civil servants, no government presence. 

Unless they did something that the Crown didn't want them to. 

In which case the Crown were to come, there was Crown above, I say in 
the report, there was Crown authority above the Urewera but not in the 
Urewera. 

That doesn't make sense. 



Oliver Yes it does. 

Pou If it's over the Urewera, and it encompasses the Urewera, then it's in the 
Urewera. 

Oliver Yeah, but not physically present. There were no Police, no civil servants. 
They ruled themselves by tribal custom. 

Pou So long as it wasn't inconsistent with what the Crown wanted. 

Oliver That's right. 

Pou Which may not necessarily have been in accordance with their custom. 

Oliver Which is why I called it a limited autonomy. 

Pou And that's what I'm getting at, the limits were that constrictive that it 
wasn't actually autonomy. 

Oliver 
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Well, I don't agree. I think it was autonomy, a limited autonomy. 

You mention in your summary, you've talked about, in the development 
schemes, how infrastructures were paid for by the farm units. 

Yes. 

So water, roads, drainage. 

Yep. 

They paid for them all. 

Yes, they were all, yep, they were all made a charge against the farm 
units. 

This wasn't the same case with Pakeha farmers, was it? 

No. 

No. 

No, they, there everything was done out of general taxation or general 
rating. 

So Maori were treated a bit unequally really. 

Yeah, except that they weren't paying rates to the Whakatane Council, 
they were paying them to the Maori Affairs instead. 

Yeah, but they may not have been paying rates, but they were buying the 
roads, they were paying for the set-up of the roads, they were paying for 
the water supply, they were paying for that to be set up, they were paying 
for drainage. 

That's right, yeah. 
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And then in 1965, the Council took over all these things that they paid for. 
They didn't buy it off them did they, they took over? 

Well, no, the Council took over responsibility for them. I mean, it, the 
t h g  about a road is not so much owning it, it's who's going to pay for 
the maintenance. 

But they, back in the "OS, back in this time, when the development 
schemes were setting up, they were paying to set them up, weren't they? 

Yeah. 

Yeah, so they paid to set up the roads. They paid to build the roads. They 
paid to maintain the roads. 

Yes, yes. 

And then the Council got them for free. 

Well, yes, but the point I do want to make is that with the Council getting 
them for free goes the responsibility of maintaining them in an area of 
high rainfall, slippage, drainage. 

Which they'd already, which for 30 years, if I look at your evidence, at 
least 30 years, Maori had been paying for. 

Yes. 

And they had been doing, and quite successfully. 

Well, not really, because the roads had to be brought up to Council 
standard before the Council would take them over. 

Oh. So the Council said they had to fix the land, fix the roads and then 
they get them for free. 

Yeah. 

Even worse. 

But the question here really . . . 

And then they had to pay rates. 

Oliver But the question really is who's going to pay for the roads? I mean a 
road, once it's built, has to be maintained. 

Pou Yeah, but that's like saying I'll pay to build a house, then as soon as it's 
built, the Council owns it and I've got to pay them rent because they're 
going to look after it. It doesn't make sense either. 

Oliver Well, that's what happened. 

Pou So, and I'd just like to say, this is this concept of Whakere Patu coming 
back again. Hold you for ransom, we'll get you to build all these t h g s ,  
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build an infrastructure, build something that's actually quite successful 
and usable and then rip the carpet out fiom under your feet and make you 
pay for it. 

The point here that, well I think has to be made, is that the roads were not 
of much use to the Council. They were of value to the people living there. 

And that's why they built them. 

Yeah. 

Which isn't necessarily why they would want to give them away. 

If the Council wasn't going to, sorry, if the Council wasn't going to own 
and maintain them, then who was? Did they want to continue paying for 
the maintenance for their own roads? 

Were they asked? 

Yes, I think there were meetings at which they could have said they 
definitely wanted, mostly, but they wanted to stay with the department. 

But you haven't got any evidence that shows that they were asked and 
they consented to giving away their roads and they said take our roads 
away fiom us, take our water systems away from us and 1'11 tell you what, 
we'll pay you to make sure that they stay there. 

Oliver What, what's on the file is that the Maori really wanted to stay with the 
department, but the department didn't want them any more. It didn't 
want, there was, the development scheme was coming to an end, the 
department no longer wanted to be collecting rates to maintain roads. It 
wanted to give that responsibility to the Council. The Council would 
accept that responsibility, but only if they're brought up to Council 
standard before they did so. 

Pou And what I'm saying is, so the Maori Affairs Departments said, we'll 
shunt you to the Council. 

Oliver Yeah. 

Pou But the landowners didn't agree to that. 

Oliver Yep. Well, the landowners would have remained to stay with a 
department that didn't want them any more. 

Pou So they weren't asked? They never consented to the action? They never 
consented to the Council taking over what they'd essentially paid for and 
what they'd, when you actually look at it, what they actually owned? 

Oliver Yeah, and what was of value to them, yeah. 

Pou Because this is the same for DOC, isn't it? 

Oliver Sorry? 



Pou DOC come in the same way. There are a whole lot of things that, it 
seems, were actually owned by Tuhoe, roads, water supplies, drainage, all 
the infrastructures, well, Te Urewera's another thing, it was given to DOC 
without the consent of the owners and this, what we have is these 
continuous deals that the government keeps making which concern Tuhoe 
interests, to get back to the initial question, without Tuhoe actually being 
at the table. 

Oliver No. 

Pou I don't have any further questions. Thank you very much. 

Annette Sykes cross-examines Steven Oliver 

Sykes 

Oliver 

Sykes 

Oliver 

S ykes 

Oliver 

Sykes 

Oliver 

Sykes 

Oliver 

S ykes 

Kia ora R/Ir Oliver. I actually just want to first explore with you some use 
of your terms in the early part of your report, notwithstanding the fact that 
you relied on Professor Binney, this is your report and you have a number 
of other footnotes that you've actually cross referenced to writers like Lisa 
Cowen, I see Bellich is also referenced there, is that correct? 

Yeah. 

So there is parts of this report that you've certainly interpreted the events 
around Ruatoki in the early part of the, what we call the invasion into the 
Tuhoe territory. If I can take you to page 45 of your report and first 
sentence you say "The government made it difficult for Tuhoe to make 
peace by its intention to deport Tuhoe eom their homes to a coastal 
reserve at Te Putere". The word "deport" is like moving, and I just want 
you to think about it, moving a group of peoples fkom one nation, you 
deport them to another nation. Is that how you've used the term? 

No. 

Can you describe why you used the term "dep~rt'~? 

Deport people of one tribe from their tribal area to another tribal area, or 
just from one area to another. 

Are you aware in the United Nations Declaration of Indigenous Peoples, 
that tribal territories like this they see as nations? 

I'm not surprised. 

So, in fact, it would be consistent to see the notion deporting a group of 
people from Ruatoki to an area Te Putere under the nation of Ngati Awa 
is actually a forced movement of a person or some people from one nation 
to another? 

You could see it that way, yeah. 

Over the page, page 46, you've used the term "permanent occupation" at 
paragraph 2. In a wider context, you actually say in the sentence "The 
Urewera was now under government military occupation. Major Ropata 
built two redoubts at Maungapohatu and Ruatahuna which threatened a 
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permanent occupation of the centre of the Tuhoe land". Contention made 
by the claimants I represent is that during this period, the Tuhoe nation 
was under occupation. Are you using the term "occupation" in this 
paragraph in the same sense that my claimants suggest was happening to 
them during this period? 

Yes, I think so. 

Could you amplify for us what that might mean? 

Occupying means one side in an army, in a war, has been defeated and its 
territory is now under control of what had been their enemies. 

Now, at page 49 of your report, if I could take you to para 2.14, a 
gentleman that's come up quite a lot, and he's described as a rangatira in 
the writings of Professor Binney, is Hemi Kaketu(?) and you've described 
him here as being one of the leading chiefs at Ruatoki including Kereru 
Te Pukenui, Paora Kingi, Te Makarini and Te Ahikaiata(?). Are you able 
to tell us who Hemi Kaketu is, or his whakapapa? 

No, no. I can't tell you anything him at all. He's simply a name out of 
176, Binney. 

In the evidence of Mr Kruger, he suggests that oral testimony that has 
been recorded is that Hemi Kaketu may have been a Pakeha gunrunner. 

Is that right? 

And I'm just wondering if in any of your researching that's actually 
emerged and, in fact, his reference for this, which is included in his 
traditional report comes from Te Ahoaho(?) and respect for the gentleman 
is certainly accorded to him by the peoples of Ruatoki, but he's described 
as a Pakeha gunrunner. I just wondered if you've found any of that in 
your researching. 

No, I haven't, but clearly he's got a Pakeha first name, James, and not 
what, I don't know anything about him, Kaketu may be a transliteration of 
something else, quite possibly. Do you think he was living among Maori? 

Well, he's definitely living among Maori and he's certainly a colourful 
character both at Te Waimana and Ruatoki and he's mentioned both in the 
writings of Professor Binney and the late Hirini Melbourne(?), but we're 
tryng to explore whether, in fact, other researchers may have found 
information about the enigma of the man, because none of our people 
seem to be able to give us a whakapapa to the man. 

No, I have nothing. 

Okay. Can I take you to page 59? And in the middle of that page you 
talk, just to give a context to the people, this is the time of the surveys first 
coming in, civil disobedience akin to the kind of tuahaumene(?) of that 
period and there's an arrest of, and you describe "four Tuhoe chiefs, Te 
Makarini, Paora Kingi, Te Ahikaiata and Pukete". I notice that you've 
found the names of the men, but the women are the ones that I'm actually 
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more interested in. There were actually more women than men arrested 
that day and it amazes me that they never seem to get recorded. Did you 
find out who the women were? 

No. My reference is Binney ficircled Lands, Part 2, page 121. No, if it's 
not in Binney I don't know. 

I was going to say did you hear the names of Te Ote or Te Raiwhara when 
you were making your research? Because there will be evidence later this 
week on these'points, but I was just wondering if you'd ever encountered 
those names? 

No. 

Okay. If I can now, on the same day as these people are arrested, it's a 
matter, a bit like this Whakerere Patu, Numea assured Cadman of his 
support for the survey. Can you explore what I'm seeing as an inference 
there that that may have been a forced assurance? I'm just curious. You 
juxtapose that comment with the fact of their arrest and you don't actually 
develop that and I'd like to know whether you'd like to do that today for 
US. 

I think I simply noted the coincidence of dates from Binney and the file. 
Which paragraph are we in? 

We're in paragraph 2 on page 59. 

Yes, I think I just noticed the coincidence of, of the dates that, while 
protests are going on, Numea Kereru is supporting (inaudible). 

This whole section concerns the fact of real resistance and uproar amongst 
the peoples at Ruatoki isn't it, by the arrogance of these surveyors? 

Yes, but it also shows the division. 

Can you just explore that? I'd like to hear what you mean by the division. 

Well, Kereru and others are supporting the survey and it's being opposed 
by others. 

Now, you suggest in your summary, you don't actually say it in your main 
report, that he may have been supporting it because of other applications 
by competing parties. Is that really support, if that's the case? 

Well, it's a conditional support. 

And my friend, Mr Pou has tried to explore this with you. Ngati Awa's 
going to the Court, they want things surveyed. Pukeko's going to the 
Court. You're in this catch-22, what are you going to do? Do you stick to 
the kaupapa of resistance behind the line, or do you go in as a resistance 
strategy and participate, not to actually participate, but to block, to fend 
off potential claims to your land. Is that not really what he might have 
been doing? 
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Yes, that's right. He was trying to work within the system, rather than 
simply opposing it. 

So, they're really not opposing camps, are they? They're really about 
people using different tactics . . . 

For the same ends. 

. . . for the same end. 

Yeah, sure. 

Would you like, I just, I think it's really important, because my group is a 
bit like that. We're like the resistors and perhaps there's some 
participationists at that end of the table, but we're all for the same end, the 
love of Ngai Tuhoe and the maintenance of territories and quite often 
we're characterised as different when the objectives are the same. 

Yeah I quite agree the objectives are the same, yes. Kereru and then the 
Maori chiefs who supported him had no wish to see Ruatoki pass out of 
Tuhoe ownership. In fact, I think they saw it as necessary to go to the 
Court at some point. 

If I could take you to page 68 of your report this morning? Ngati Koura 
were the oppositionists, weren't they? They were a bit of a . . . 

And one of our claimants, Te Huiarangi, that's one of his principal hapu. 
And he, I'd just like to explore with you some of the tactics that Ngati 
Koura initiated to protect their interests and I just wanted to actually take 
you to paragraph 2 where evidence seems to get preferred of those people 
that aren't the rebels or the militant objectors or, in modem parlance, the 
activists, and those that are the participationists seem to get their evidence 
preferred and I'm just, was that a c o m o n  kind of theme that affected 
people who were perceived as activists or militant objectors to processes? 
It's really the whole context is, in this part of your report, and I just used 
that paragraph to identify. 

This is the Native Land Court hearing at which anybody who wanted to be 
involved had to arrive and give evidence. Any objectionists, if they didn't 
arrive at the Court, nobody's ever going to hear fiom them. The Court 
would make its decision in their absence. 

And without their evidence and without any due inquiry as to whether 
other hapu had interests where others were claiming. 

But the Native Land Court was the inquiry. You had to turn up there if 
you wanted to be heard. 

Do you see the conundrum someone might be in, though? 

Oliver Oh yes, certainly, yes. 
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If you don't accept the legitimacy of a court that's been imposed over 
your custom, that by participating in it, you actually compromise your 
custom. 

Yes. 

Would you agree with that? 

I'm sure that was a problem for many, or at least some of these people, 
yes. 

Okay. If we can move a bit further forward and I don't really want to take 
up much more time of the Court this afternoon, because we are gratehl 
for your report, we really enjoy your report. Page 74, though, "The New 
Zealand Herald was said to be commenting that there was, some 
interference with survey was to be expected in any new district being 
opened up and that the time had long passed when such an incident could 
mean an outbreak of some seriousness". It" a curious comment and I'd 
like to explore with you what you, why you inserted it first of all and what 
do you think it actually means? 

It's the one example of contemporary, sorry what page are you on, of 
contemporary . . . 

Page 74. 

Yeah, 74, yeah, footnote 206, 260. Yeah, I put it in because it's the one 
real contemporary statement of what public opinion was. I always that, 
when I was writing this, that the contrast would be with a same situation 
nowadays, Police and Tuhoe confronting themselves at Ruatoki would 
probably be international news. Back there in 1895 it rated a column on 
page 5 of the New Zealand Herald which said, well what did they say, it 
said, I've lost it, basically it said it wasn't anything to worry about. When 
a new district was opened up there will be a bit of opposition from some 
oppositionists and it will blow over fairly quickly. I put the comment in 
to show that this wasn't seen as a big issue in New Zealand at the time. 

One might suggest, perhaps, that America saying that to Iraq, you know, 
let's go into that district, let's open up its (inaudible), let's have a military 
invasion, it's nothing really to worry about. But do you think that that's 
kind of the facetious attitude that's reflected in that comment? 

I don't think it's facetious, I think it honestly is the Pakeha viewpoint at 
the time. You didn't really have to worry about what was going on in the 
remoter blocks of the country. The time when these would result in actual 
warfare was over by about 30 years, possibly 40 and that I think's the 
point being made in the New Zealand Herald. There was a time when a 
confrontation like this would actually have had military significance, like 
in about 1864, but 30 years later, 1895, the time was passed when a 
confrontation would lead to anything terribly much. 

But it's still a generation, the feelings are still there, the people in 1860s 
are still alive in the 1890s. 
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Yeah. 

The feelings are still the same, I don't want you in my temtories, yet you 
come in here, you impose on my hospitality, you deliver things that we 
don't want and yet it's normal. It's alright. Curious isn't it? Now, I'd 
like to come forward to the Ruatoki development scheme which you were 
asked a few questions about, at page 153 and 154. It started out as a good 
idea and it ended up quite disastrous for the people of Ruatoki, that's what 
you've, is that a fair comment? 

Yeah, maybe not disastrous, but it didn't do them a great deal of good, so 
far as I can see. 

Do you see development schemes as another cog in the wheel of 
individualisation to the detriment of the collective well being of people, at 
a general, just a general proposition before I bring it to the specific? 

No I don't really see it that way, not personally. I can see your point, but 
it's not really my sort of point of view. 

You say, at paragraph 2, that one of the problems for it waning as a 
government option was that there was people leaving the district to take 
up other employment. Was there any effort in your research for the 
government to actually, and I'm assuming that there was trained people 
leaving the district? Was there any succession training for those that 
remained to assume the roles that other people that had been involved in 
these development schemes they'd been involved in? 

No, didn't. 

Do you think the fact that the government didn't even have the foresight 
for that kind of training of itself contributed to the failure of those kinds of 
projects which you highlight at paragraph 2 on page 154? 

Well, I suppose more effort in that might have been beneficial, but these 
were dairy fanners who, sort of, were trained from childhood in dairy 
farming and if one left there was another child to take over. It's just that 
the return on it was not, by the '50s and '60s was so low for the individual 
families that they tended to move off to better paying work. 

So you're saying it's the economic model itself that's being instituted as, a 
bit like big business now versus small economic units. 

Yeah. I think it got out of date, but there was a time in New Zealand 
when the 40 acre farm was enough to support a family, but that was gone 
by the '60s. 

I found it quite curious though that the people here in Ruatoki, to bring it 
to the specific, had to lease farms to Europeans to provide enough revenue 
to pay for mortgages. 

Not mortgages, for rates and so on. 

Well, at page 154 you say "a mortgage". 
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Don't know about that. 

Well, I hope you know about it when you wrote the report, but it says . . . 

It might be, well, it means expenses on the land generally, whatever that 
might have come from. The simplest thing to do with the land was to rent 
it to farmers from north of the confiscation line. 

Well, I'm sure we're going to hear about it from some of the experts 
amongst the people here, but what actually happened in the particular case 
here, the Department of Maori Affairs actually sought repayment for loans 
that had been advanced to facilitate it, so that was actually a mortgage 
against the property and then because the economic model didn't work 
those people were unable to meet the mortgage repayments, so the 
Department who'd actually encouraged the payment, then on-leased it to 
Pakeha farmers. You see some disadvantage in that to people who never 
really wanted the scheme at all? 

Oh, yes, no doubt, yes. Opponents of the scheme would probably have 
said that they knew it wouldn't have worked anyway. But I do wonder 
what the alternative would have been. 

Okay. Because it really concerns me that even after these attempts, if you 
turn over, the debt had actually increased and the development scheme 
owed £33,000 to the Department in 1963, even after the on-leasing to 
Pakeha. So, in your researching did you ever see any efforts, because it's 
really the Department of Maori Affairs we're talking about here, a Crown 
government department, to actually look at how some of their remedying 
strategies were actually placing people in a worse off position? 

The remedy they came up with is amalgamation, to make larger units and 
I suppose this, economies of scale would come in and there would be 
more profit available for paying off the debt. 

Well, isn't the cost also, in amalgamation, loss of identity? 

Oh, sure, yes. 

So, while you might remedy the cost of an economic value, don't you 
actually lose something much more intrinsic, the right of your particular 
identity as a whanau, as a hapu, to those particular lands, which - I don't 
know if you were present this morning, Mr Thrupp described in very 
graphic detail of the intimate relationships those whanau have to those 
lands. Isn't that a much greater loss than the loss of a £33,000 debt? 

I'm sure it is, yes. The Department, I don't think, was thinking along 
those lines in the early 1960s. 

Do you think the Department's even thinking along those lines now? 

I don't know. 

Thank you. I've no W h e r  questions. 



Dr Ann Parsonson questions Steven Oliver 

Parsonson Tena koe Mr Oliver. Could I ask you to look at page 113? I'd just like to 
clarify what you're saying there about Bola(?) advising against the 
partition of the Urewera blocks and you say that after he gave his advice, 
the government revokes the Orders in Council, but then issues new orders 
so that the Land Court could have full jurisdiction so it appears the 
government does not accept the advice. It appears also that the Land 
Court, you say, had also already begun the partitioning the blocks. Now, 
did he advise the government that the partitioning should not take place, 
or the Land Court, or both, and why, in fact, do you think his advice was 
not accepted? 

Oliver Well, he was advising the Native Department or the Under-Secretary of 
the Native Department, which is advice to the govemment. 

Parsonson Yes. 

Oliver It does seem they went ahead, anyway, with partitioning. 

Parsonson You didn't come across any explanations as to why that advice was not 
heeded? 

Oliver No I didn't, but I guess the government didn't mind the idea of Tuhoe, of 
the partitioning of Tuhoe lands into small areas. But what Bola would 
have preferred, I think, was the purchase of interests by the government 
before any partitioning. The other way of doing it was to partition land 
between Tuhoe owners. 

Parsonson Right. 

Oliver And that was the course followed. It resulted in miniscule partitions being 
made, (inaudible). Possibly that was what Bola was advising against, but 
he was a Land Purchase Officer. I think he was more concerned with the 
question of how to go about obtaining the Ruatoki land, if they were 
going to. 

Parsonson Well, that brings me to my next question which is, I wonder if you could 
just try, in general terms, to characterise government purchase policy at 
Ruatoki over this period fiom the 1910s and into the 1930s and whether it, 
in fact, you detect that it changed over that period. Was it a strategic 
policy? Was it a reactive policy to owners making offers? How would 
you characterise it? 

Oliver There certainly were owners making offers but they were offering land in 
blocks 2 and 3. We have the map now which shows blocks 1, 2 and 3. 
Block No 1 is both sides of the Whakatane River and it's generally 
speaking the flat land. Blocks 2 and 3, 3 is going south into the Urewera 
and No 2 is also towards the Park. Maori owners in Ruatoki only wanted 
to sell the land there and that was the conundrum that the government 
faced. They could buy land which wasn't much use unless they also had 
No 1 block. So they never actually got around to buying terribly much. 
As far as motivation goes, generally the Land Purchase Office bought 



land as a matter of policy, where land was available they bought it. But 
they never really decided to buy much in Ruatoki because of this question 
of flat land and hill country. 

Parsonson Thank you. Now, I just had one other question which related to 
Mr Nikora's analysis of the Urewera consolidation scheme which he 
made in an early hearing and in that he suggested that consolidation 
scheme should be mentioned against certain principles, which included 
the bettering of the owners' circumstances, the importance of current 
market valuations which had been carefully discussed with the owners, 
and the final auditing of the consolidation to ensure that the value of the 
interests of all owners at the start of the scheme had been accounted for by 
relocation, if I can just pick out some main points. So, I wondered if, 
against those kinds of criteria, how you would consider the Ruatoki 
consolidation scheme might measure up? 

Oliver Well, firstly, sellers who sold all of their interest would have been gone 
from the scheme and there's no suggestion of any follow-up of what 
happened to them. They had sold their interest in Ruatoki and they were 
gone. I think, I have come across the idea that only a minority of Tuhoe 
owners of Ruatoki remained in the scheme at the end of the process. I'm 
not completely sure of that. Most, well, a lot have gone anyway. As far 
as the rest goes, well, the consolidation scheme led on to the development 
scheme, which was supposed to better Maori and perhaps for a while it 
did. Perhaps there were unemployed Maori in Ruatoki through the 
depression years who would have been a lot worse off without it. It's 
hard to know because I don't know what alternatives there would have 
been for them. Long term though, with amalgamation and, well, a lack of 
productivity later on from the '60s, even more loss of what land they had 
and, well, the farm units, I guess, had been consolidated or leased out for 
farming, so I don't suppose they are better off at the end of the process 
than they were at the start. Although I actually find it hard to make 
decisions of that sort, because you'd have to really go back to the 1920s 
and say whether they were better off then or not. How do you compare 
things over almost a century? 

Parsonson Thank you very much. 

David Ambler re-examines Steven Oliver 

Ambler Three points. Mr Oliver, just three points of re-examination. Firstly, my 
friend for the Crown questioned you about your answers to the questions 
of clarification at 16.1 which related to whether the unemployment 
subsidies formed the debt which was applied to the units and I wasn't 
clear on what the end position was from your answer. Can you just . . . 

Oliver The end position was that the subsidies were included in the total which I 
had assumed was charged to the f m  units, but I found nothing to prove 
that they actually were. 

Ambler Is there somewhere where that can be determined or not? 
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Not in the files that I looked at. There are files at National Archives that 
you have to be an accountant to read. They're not in English. They're 
very thick and possibly if somebody could read them they could answer 
that, but I didn't find anything in the ordinary sort of correspondence files. 

Alright. The second point is just in relation to this map which is, or 
survey plan which is on the screen and it's a matter of clarification 
because I had understood that this was map 5. I understand from 
Dr Rigby that, in fact, map 5 in your report is incorrect and that this is 
now the corrected map. 

That's right yes. This is a corrected map from page 50, I think. The map 
on page 56 doesn't actually show the boundary line, oh yes it does, map 5 
is a difficult map because it's got lines on it but don't actually show what 
they are. It's got the boundary between 1 and 2 and it hasn't got the 
proper boundary between 1 and 3. 

No. 

But if you go to map 6 on 71, page 71, it has got, 72, where it has got the 
boundaries of the three blocks clearly shown and so that's, what's on the 
board is a, really a correction of map 5. 

Alright and finally, my friend MS Sykes questioned you about page 68 of 
your report and the suggestion was made that the Court, the Native Land 
Court, was more sympathetic to the claims in the Court of those who were 
participating in the process as opposed to those who were opposed to the 
process. But, in terms of the outcome of that Court sitting, as I understand 
it fiom page 70 of your report, the last paragraph, in Ruatoki interests 
were awarded to Ngati Rongo, to Mahurihuri, Ngati Tawhaki, Ngati 
Koura and some to Whakatane. Is that the case? 

Yeah I believe so, yep. 

Alright. Thank you that's all I have. 

Sir, I wonder if I can ask a clarification about the maps out of there. I'm 
confused. There's a reference to this one being a correction of map 5, but 
map 5 appears to be a 1902 survey plan, and then map 6 is an 1894. I just 
wonder if we can have the correct plans. 

I'm going to pass over to Dr Rigby on that, because I'm getting my 
information from him. 

I've been waiting for this witness to give evidence. 

There was anomalies in map 5 that Mr Ambler pointed out to me and then 
Steven Oliver as well, so I went back to the original survey plan and 
found that it is an 1894 survey, not a 1902 survey. That was the date of 
someone's approval of it, but the original survey was 1894. And the 
original lines in map 5 are actually not boundary lines, but bearings. So, 
we looked on the original plan and saw that the lines were actually in 
colour and I think the mistake had arisen because the cartographer had 



worked from a black and white copy not the colour image that's now, or 
at least partly, on Landonline. 

J Savage Mr Oliver you faced some incisive and insightfil cross-examination. 
Thank you for your answers and thank you for your report as a whole. 

DAY 2 - FIRST SESSION 

Annsley Kerr cross-examines Hakeke Jack McGarvey 

Kerr Tena koe Mr McGarvey. I'm not sure it's a good idea for me to ask you 
questions, but 1'11 try. I'm very interested in what you've told us about 
the Ohinemataroa River Committee and the management committee 
you've set up, and you've described developing relationships with the 
Environment Bay of Plenty and I wonder if you can elaborate a little bit 
more about what sort of relationships and arrangements you have been 
developing with them. You've got some examples here, I think, in respect 
of gravel extraction. But can you tell us a little more about that please? 

McGarvey The relationship we have with the council of Waiariki Regional Council, I 
said earlier that this, our committee was established under the authority of 
the main committee of Ruatoki and when it was established the, our 
committee suggested that we look at some avenues and some, and that 
included the Regional Council. And the first approach was to advise the 
Regional Council who we were. So that they would be clear that the 
mana of Tuhoe in Ruatoki has risen pertaining to their river and the 
Waiariki Regional Council agreed and so we sat and discussed what some 
of the matters we would be engaged in. The first thing when I, some of 
the matters that concerned us pertained to the laws of the Regional 
Council of Waiariki and some of the district council rules and some of the 
central government rules. My question was where were they? We go on 
the land so that you may see, so that you will know whose land it is. But 
they are still persistent in laying down the Crown's laws, but we have 
gone through that process. And some of the discussions with those the 
Council we were, some finding was given, provided, and some of the 
officials came and worked with us to help us in some of the works and 
they sent some of the plants, the seeds, seedlings. The long term major 
goal is that this committee has, attains the funding and authority of the 
Council within the valley of Ruatoki and that is my response to your 
question. 

Ken Thank you. Now, you've pointed to the lack of legal standing and that 
you're not, I presume, linked to the Resource Management Act structures. 
Is that the key issue in respect of legal standing of the river committee? 

McGarvey That is correct. I was saying earlier, although our committee has been 
erected, it doesn't have the appropriate authority. I am the chairman of 
that committee. I still do not have authority to enable me to go to the 
Environment Council or to the District Council or to the government 
because my stature to them is small. Because the authority, or mana, has 
not been given to us, no matter from which, whether local government or 
central government, and that is my concern, that we have established this 
committee, that we achieve that goal of ours to return the authority over 



Kerr 

our river so that our grandchildren and children can carry on the work that 
we have begun. 

Have you worked with the Council, the Regional Council, in terms of 
formalising your status in respect of the river here with them, in terms of a 
formal arrangement with the Council? 

McGarvey The real major problem of the matters with the agencies is that when we 
have a hui and we agree to the matters in the agenda, it goes through three 
years, it's not until three years later that the, we ask for the permission to 
extract stones from the river. Their answer was, we should sit, our 
authority would only be limited in that matter. I gave you this evidence in 
my submission that they have given us partial authority, but to give us 
total authority, no, they have not given us that, so that is still a major 
problem for us. The Waiariki Environmental or Bay of Plenty 
Environmental Council has the authority over all the waters within the 
Bay of Plenty but, and they administer it as they think fit. And so the 
concern is, and the cry that we have, is that return my mana to me. 

Kerr The particular example you talk about, the gravel extraction, you point to 
different access royalties being paid to different landowners, based on 
race. Can you tell me who administers that royalty and who negotiates it 
and who is it with? 

McGarve y The payments for the gravel are from the river. It was the government 
who set the rate. We, the people of this land, who go to extract a stone, 
gravel, to improve our lands. No cost because where it is kin involved. 
There is no monetary payment. The monetary payment aspect was 
decided by the government, the Bay of Plenty Environment, that was their 
rate, as far as l'mi aware. They set their rate before they came to get, 
extract gravel. They have that authority. I do not have it. 

Kerr The particular rate I'm interested in is the access rate royalty that you 
described where the owners you know have been paid 15 cents a cubic 
metre, whereas some Pakeha have been paid $1 a cubic metre. Now, I 
want to know who's responsible for arranging that. 

McGarvey My hearing is improving. The home people who are receiving payments 
for gravel extraction, when we go on our trip today I will show you the 
whanau and hapu who are receiving this monetary benefit. 

Kerr Thank you. Now, in paragraph 29, you say that Environment Bay of 
Plenty is supposed to control the course of the river, but I don't anticipate 
that you are really suggesting that stopbanks and the like should be 
constructed to constrain that river within a particular course. So, what do 
you have in mind in terms of what the Council should be doing in respect 
of the changing river course? It changes quite drastically in short periods 
of time, I understand. 

McGarvey In reference to your question about the improvements on the river, some 
of the resources and some of the knowledge that some of the groups have, 
such as the Environment Bay of Plenty, the concern in reference to our 
river after the flood - when the flooding happens, the river course 
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changes. The problem is that we cannot access the resources to correct 
that matter. To my view, there is one remedy to assist our river so that its 
course is correct, and that is to get big boulders to lay on your side of the 
river so that the land the remains and the course of the river is firm, but 
the problem is that the Environment Bay of Plenty is growing trees, is 
holding our river and we know that's, the trees will not hold the land. 
However, if the resources which all of the people in New Zealand 
contribute to, that we see boulders to be put into the river to assist the 
course of the river. We are aware that the other rivers been administered 
by environment councils in towns, the district councils, the town councils, 
are carrying out looking after the rivers. But when it comes to us at 
Tuhoe, we don't have the adequate funding. 

And has the committee, the management committee, conveyed that, your 
opinion about the, using the boulders to assist the course of the river to 
Environment Bay of Plenty in a submission that this is what should be 
done? 

Yes. There has been submitted to the Environment Bay of Plenty. It was 
agreed to. But that was two years ago and we haven't received any 
response or any sort of progress as I speak to you here today. Now, that is 
the problem. And so the authority to administer those things do not reach, 
extend to Ruatoki. And so the remedies for fixing up our river pass us by. 
So, that is the concern in order that we may remedy our, fix up our river. 
The main thought is that we work together, no matter who the 
organisations are, but the authority over us should be with me, with 
Tuhoe. 

Thank you for your evidence and your answers. Kia ora. 

At this stage I have only got indications fiom MS Sykes and Mr Pou for 
any questions. I'm not sure MS Takitimu on the other side. 

Alright MS Takitimu how much time will you require? 

(Inaudible). 

Well let's, I hate to hesitate to say it, but let's get rid of you. 

Dayle Takitimu cross-examines Hakeke Jack McGarvey 

Takitimu Xia ora. I've just got one question in relation to the difference in 
perception or the relationship with the awa between Tuhoe and how they 
relate to the awa and how Environment BOP relate to the awa and you 
had stated that Environment Bay of Plenty regard the awa as a source of 
income or a place to collect the gravel. Whereas, in your earlier evidence, 
you talked about the whakapapa collection of Tuhoe to the awa and 
yesterday we had heard fiom Hori Thrupp about [Translated: these stones 
in the river have the mana implicit within them.] (Inaudible) how you 
think your relationship is going with Environment BOP, whether you 
think they understand that? 
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When this committee was established there was a, discussions were heard 
on Mahurehure Marae. The matter at hand was to call the Environment 
Bay of Plenty to come so that they would listen to our elders of our hapu 
talking about the river and the mana of the river. And we sat to discuss 
this matter. Environment Bay of Plenty only then had been gone through 
such a process on the marae and that's what they said to us that day. So, 
Environment Bay of Plenty are clear about the mana of the hapu of 
Mahurehure and'the hapu of all hapu of Ruatoki and indeed all hapu of 
Tuhoe. 

And just one further question. In regards to gravel extraction, does there 
seem to you to have been any restrictions on where that gravel was 
extracted from, or were permits just permitted throughout the away over 
waahi tapu, over ancestral sites and those sorts of things, or has there ever 
been any sort of control or restriction over those areas? 

There are many occupation sites along our river. There's, just in recent 
times that the Environment Bay of Plenty has come and asked us about 
particular locations where they want to extract gravel. What are the 
stories relating to that particular location? Whether there is an ancient 
settlement there. Not to go there or old sites. But if they go just go to 
extract the gravel, such as they do outside, as they practice outside of this 
rohe, that has also happened here and this is one of the matters that we are 
discussing, our committee, and with the iwi and with Environment Bay of 
Plenty and the District Council so they are aware about these sacred sites. 

I just have one follow up question from that (inaudible). Just a following 
question from that, before this new relationship began, prior to that, how 
were waahi tapu throughout the awa regarded by Environment BOP and 
the people giving permits, before that? 

Prior to this agreement, when the road works, Ministry of Works for 
Whakatane back in the '60 S, the Ministry of Works employers would just 
come and extract the gravel without asking questions or asking permission 
fkom the people who are the owners of the gravel. They were not aware 
of the settlement sites or the holy or the sacred sites. And when the 
authority for extracting gravel was passed over to the Environment Bay of 
Plenty, it was only then that they sat and discussed with us. Why? 
Because it was at the establishment of our committee. And so, yes 
indeed, that was how things were previously. 

Kia ora. 

Jason Pou cross-examines Hakeke Jack McGarvey 

Pou Kia ora Mr McGarvey. Just a couple of questions that I want to ask you. 
You've talked about a couple of, a few things that have been lost because 
of flooding and erosion. Yesterday, my friend fkom the Crown asked 
Mr Thrupp questions about things that were lost from erosion, but she 
talked about it in an acreage terms. How many acres have been lost to 
erosion? That's not really what I'm interested in. What I'm interested is 
your whakaro surrounding the fact that some of these places that have 
been damaged, lost, or changed, though they may be small, they're very, 



very important to the people of Ruatoki, aren't they? Can you tell us 
about a few of these places, with respect to the river? 

McGarvey The part of the river that is under the authority of this committee is from 
the Urupatu(?) to Ohinenaenae. The land has been taken by the river, just 
down the bottom here this hapu Ngati Rongo has a farming development. 
Ngati Rongo's lands are major, the most of the lands that are being taken 
by the river and also Hamua hapu further up river and by the time I get a 
decision from this process, my marae will be floating at Whale Island. 
So, I ask that this thing be expedited quickly, but Mahurehure hapu lands, 
at the bridge crossing the river, the land has been eroded by the river. 
Large tracts of land, although no matter how big or small it is land that 
has been eroded by the river. That is my response. 

Pou I have one more question. Given that Environment Bay of Plenty has 
been in charge of looking after these things, and given that Environment 
Bay of Plenty hasn't looked after these things, do you think it's quite 
stupid that the people from Ruatoki should have to go to Environment 
Bay of Plenty to ask them whether they can look after these things? 

McGarvey Good question. Since we began this matter I have stood on my own 
mana. My mana as a man, my rnana under the mantle of this house, my 
mana connection to the land and to the river. Environment Bay of Plenty, 
their main goal is that they have authority, in my opinion as chairman of 
this committee, if we were, had some similar mana when we reached that 
stage, that we discuss each other as equals to return my authority so that 
Environment Bay of Plenty comes to me to ask things. My Egyptian kin 
say to me "if Mohammad will not come to the mountain the mountain oh 
well ..." 

Pou Kia ora Mr McGarvey. I don't have any more questions. 

Annette Sykes cross-examines Wakeke Jack McGarvey (all translated) 

S ykes My questions pertain to sections 6 and 7 of your evidence. I am one of 
the people who swam in the river and Wairori the guardian after me. I 
was one of the grandchildren who swam, have swam in the river. Wairora 
is not a taniwha in Pakeha terms, but Wairori this ancestress is a, looks 
after us, guides us, her grandchildren in the river. Can you clarify, give us 
your thoughts on Wairori, that ancestress. 

McGarvey That is correct. That's, the Pakeha perception is taniwha is incorrect. 
This ancestress of ours, Wairori, who lives in the river, she is looking 
after that part of the river, but her descendents are all here. And she is 
still alive through her children. Our guardians have not yet gone or have 
not yet been forgotten by, or has been lost from our hearts. That is still, 
she is still there. You are correct. So, I thank you for your question 
referring to our guardian. Now, this is the word of Tuhoe, not a taniwha, 
but she is a tipua whakarere fiom ancient times. 

Sykes You do not clarify the union between Wairori and Tairongo. Can you 
clarify the connection, the close link between you people of Ruatoki and 
the people of Ohiwa? 
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That part of your question is not in my evidence. Good question. When 
we go to, go on the site trip tomorrow, the direct descendents are, of the 
female descendents who are direct descendents tomorrow, oh this 
afternoon on our site trip. It is better to actually discuss it at the site so 
that the Crown's ears are fully open to the information. 

But my question here today is that the hui at Waimana the year before 
last, there were evidence admitted about the, a Matatua hapu that some 
people claimed that you had no affinity or connection to Ohiwa and my 
question to you is do you agree with that? In relation to some of the 
people from Whanau Apanui and Te Whakatohea. 

The whakapapa of Tuhoe who come down and spread and cover a wide 
collection of peoples and then in the marriages with other people with 
other iwi and then other unions and other branches are constantly forming 
and reforming. And so, at those junctures, other branches of the Matatua, 
such as Te Whakatohea and Whanau Apanui and others, find linkages into 
Tuhoe and that is how they find linkages here. Just as myself, I married 
my partner from Ngapuhi. 

I would like to thank you very much for your clarifications this morning. 

Dr Ann Parsonson questions Hakeke Jack McGarvey 

Parsonson Tena koe Mr McGarvey. Aroha mai. I just have a question for our 
information. I wonder if you could tell us how the awa committee is 
made up? What the size of the committee is and how the members of that 
committee are chosen. 

McGarvey I said earlier that this committee was established in 2001. We requested 
the executive committee of Ruatoki representing all the hapu, that we 
establish this committee. It was agreed to by the executive committee. 
There were six members elected at that hui of the executive and the 
chainnan of the executive committee was Nga Rangi Teremoere(?) at the 
time and he said to us of the new committee that they were ceding the 
mana, authority to administer things on the river to us. Six members and 
the goal, the ultimate goal for us, was that the younger generations would 
come onto our committee and then we would be strengthened, because 
they have been exposed to the Pakeha educations and they are able to look 
at the ways of developing and moving things along and so that was the 
ultimate, that's the aim, long term aim. 

Parsonson Kia ora. You said before that the long term goal of the committee is to 
attain the funding and authority over the river within Ruatoki and you've 
been talking about the, what sounds like a satisfactory working 
relationship with Environment Bay of Plenty, other than the question of 
authority which you've highlighted. Do you get the impression that there 
is respect within Bay of Plenty and Environment for this long term goal 
that you should attain the authority over the awa in a legal sense? 

McGarvey My response when the committee convened met with Environment Bay of 
Plenty, we were firm in our belief that some of the activities that 
Environment Bay of Plenty carried out and so we discussed matters and 



they agreed to some, in parts of the hui, for our discussions about the 
mana being returned to us. And also the long term goal that we made 
clear to them was the return to the mana to Tuhoe. But, at the moment, 
we are, have an amicable relationship, at the moment, but as for the 
funding that's coming through some of the agencies, that is good. That is 
the opinion of our committee because when I go to work, when I go, part 
of my pay is paid for tax and I see it no different here. 

Parsonson Kia ora. 

J Savage 1 have no questions. Thank you. Kia ora. 

Ambler It is completed now. 

DAY 2 - SECOND SESSION 

Annsley Kerr cross-examines Jane Kelsey and Moana Jackson 

Ken May it please the Tribunal. As I've already indicated in memorandum, I 
don't intend to engage fully with the substantive issues raised in these two 
briefs of evidence. I intend to take time to reflect on them, given the 
recent receipt of them. I think they warrant more time than has been 
allowed to me for preparation for this hearing. However, I would like to 
just ask a couple of questions of clarification with your leave. Thank you. 
I think I should address both of you, Professor Kelsey and Mr Jackson. 
Thank you for your evidence. It's certainly given me a lot of food for 
thought. I'm aware of a number of the argurnents you've made, but I just 
wanted to say that at the outset. Professor Kelsey, just a question of 
clarification in relation to a number of, a couple of phrases you use in 
your evidence. You refer to the colonial enterprise and the colonial 
project and I wonder if you could clarify for me the academic 
underpinnings of that statement or, and also what you intend to convey by 
that phrase? 

Kelsey The concept is one that is, is comrnonly used in, in the international 
literature on, on colonisation which reflects an integration of the 
philosophical, economic, political, foreign policy objectives of imperial 
powers as they sought to secure, not only resources, but political authority 
to service their particular interests. The colonial project was directed 
towards different objectives at different times, different forms of colonies, 
settler colonies, resource colonies. But it was underpinned by a c o m o n  
ideological perception of the kind that James Bellich refers to in the 
context of Aotearoa, of New Zealand, of the myths of empire and of the, 
not simply the rights, but the responsibilities of the prime civilisers of the 
world to assume that degree of control. There are various different 
interpretations given on it, whether one looks at Wakefield's systematic 
colonisation, whether one looks at the church missionary societies' 
christianising objectives, but all of them were underpinned by that 
ideology with its variations, and an integral part of that, whether it was a 
colonial of England or of France or of Spain, was the role that law would 
in play in conveying those objectives and interests, and act as the conduit 
of power and the legitimiser of power. 
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And that's exactly the sort of question that Said(?) was attacking or 
addressing in his seminal work. 

Yes. Said's basic challenge was the myopia of only being able to view 
the world through one set of lenses and perceiving that our set of lenses is 
not only the only one, but is intrinsically virtuous and valid, which is what 
Fenton is saying in his statement as well. 

And one of the issues in respect of Said is the corollary that when you 
look at the Crown or the colonial experiment, you are also looking at that 
or categorising that in perhaps in myopic way as well. You make 
generalisations, 

Well, but I think the Crown actually solves that problem by asserting in a 
very simplistic, narrow way its authority and the forms through which it 
exercises that authority. So, I think it actually solves the, that challenge 
for itself. 

However, you will acknowledge that the Crown or the, there was 
considerable debate within Crown institutions as to the nature of, the 
application of sovereignty, as to the nature of wastelands and all of those 
issues. There was considerable debate and considerable variation in 
application of those principles. 

Yes, but they're all variations within a theme, and, and it's the, it's the 
foundational concepts that are the problematic ones. It's the same if one 
looks at the jurisprudence on, on the legitimacy of the legal system. 
Whether one looks at aboriginal title, looks at the proclamations of 
Hobson, looks at Brookfield's arguments about legitimation over time. 
They're all variations on a theme that has one outcome, which is the 
unitary exercise of Crown sovereignty. 

Now, one point - paragraph 47 of your brief. It's a pure question of 
clarification. You quote fkom the Law Commission. You say, 
"Moreover, the Law Commission's caution that Maori should not seek to 
reclaim tikangayy, and continue with the quote. When I read that, I 
wondered whether you endorsed that statement of the Law Commission or 
whether, or what your view was in respect of it? 

No, what I was doing there was, was quoting Ani Mikaere's response to 
that, which is basically that attempts to assimilate tikanga within the 
English common law system does not address the fundamental question. 
So, the . . . 

Right. 

... the Tribunal has sought to create some elasticity, but still within a 
fkamework that is problematic. 

So, the location at the end of the paragraph is really out of, out of context 
fkom, for the point you're trying to make. The quote from what the 
Commission said? 

LORE-I 1071-1 
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Ah, that's actually a quote, if you look at the footnote from Ani Mikaere, 
which is her comment on what the Law Commission has said. 

Okay. Thank you. Mr Jackson, just a question of clarification for me. 
You refer to the proclamation requeremiento(?). I just want to know, was 
that ever a part of English common law or the doctrine applied by Britain 
or is it the Spanish example? 

It was devised by the Spanish, but as I tried to make clear, there is a 
whakapapa of sorts and the requeremento is part of the same attitudes and 
values which whakapapa of the proclamations issued by Governor 
Hobson, acted out of James Cook and so on. There were examples in 
what is now Canada where the French and British both used variation on 
the requeremento particularly to move in Canada the Huron people and in 
the northern part of the Onondaga. But it was the Spanish, if you like, it 
had Spanish parentage and produced English children. 

Did the British jurists ever draw on that example in their discussion of it? 

They acted on it in Canada and I am aware that in most of what it's called 
by Native American jurists as the Protestant discourse on colonisation, the 
medieval discourse developed by Spain and Portugal was the foundation. 
One often doesn't need to go back to the foundations when one is 
confident on what the foundations are built. 

Now, both of you have addressed the fact that Nga Hapu o Te Urewera, or 
the chiefs of the Urewera, did not sign the Treaty. So, I throw it open to, 
this question open to both of you. I'd like to explore with you the impact 
or significance to this inquiry, to the Tribunal's task, of the absence of that 
consent. Professor Kelsey's indicated that it should be taken account of in 
our deliberations, or the Tribunal's deliberations, but I want to understand 
she sees or you see as the practical result or significance of that absence of 
consent for our considerations? 

Ah, could you clarify what you mean by "practical"? 

Well, how do we consider that in the context of the principles of the 
Treaty that the Tribunal is expected to apply to its deliberations? 

It, it, it seems to me that there are two ways that the issue can be, can be 
viewed. And if I was going to look at it about, from the perspective of 
how the Crown might perceive the relationship of Tuhoe to Te Tiriti, if 
the Crown is to rely on Te Tiriti as a source of explanation of what the 
understanding was between the signatories to Te Tiriti and the Crown and 
Tuhoe was not a part of that, then the question is "in what way is there 
any authority that the Crown has in terms of any relationship with Tuhoe 
other than the exercise of brute power?" And I don't think probably that's 
a path that the Crown really wants to go down. The second option, which 
is one that I think has, opens more possibilities, is that Te Tiriti reflects an 
affirmation by the Crown of tino tangatiratanga and that tino 
rangatiratanga, that affirmation of tino tangatiratanga is not confined to 
those who signed, but is an affirmation in relation to tangata whenua 
within Aotearoa, then that affirmation applies in relation to Te Tino 



Rangatiratanga Te Mana Moutuhake o Tuhoe as well. But for Tuhoe, 
there was nothing that they can be claimed to have given or conceded in 
return in terms of the authority of the Crown. And so it seems to me that 
those are, are the two positions that are available on the table and that 
open up some interesting questions of dialogue about the relationship then 
between Tuhoe and the Crown and others who didn't sign, other iwi and 
hapu who didn't sign, which is a dimension that has very rarely, in fact, 
been pursued. hideed, I think, since, since Willoughby Shortland's 
memos back in 1842 when the question was put on the table. It's been 
buried in, in the obfuscations of debates around the Treaty and the 
principles of the Treaty, when it's really quite a simple set of propositions. 
But Moana Jackson may well have some other views. 

Jackson My initial response is the same as Jane's, but I have two other points to 
add. The first, which I would begin by having noted my very real concern 
with the notion of principles because, as Sir James Henare once famously 
said, "our tipuna did not sign the principles, they signed the words". But, 
in view of the fact that the Tribunal is legislatively required to look at the 
principles, then my suggestion that if one of the principles is the principle 
of good faith, then it should actually look at its relationship with Tuhoe as 
an equal sovereign nation which used its sovereign authority not to sign 
the Treaty and that therefore any negotiations should be on that basis. 
The second to step outside the principles' ficamework as I t ied to, to say 
in my, in my korero - the base of order in this land was, for hundreds of 
years, our tiltanga, if you like, our jurisdiction, and it would seem to me 
that if, as I said earlier, there is to be really full and final settlements, then 
the Crown needs to have the political will and the human courage to 
explore what that means, and it means that Nga Hapu o Tuhoe will define 
the terms of engagement, not the Crown. That our people will set the 
parameters of what is or is not possible, not the Crown and that, those are 
the two responses I give. 

Kerr So fundamentally, the relationship between Nga Hapu o Te Urewera and 
the Crown in both of your submissions has to be changed by fundamental 
constitutional change? 

Jackson Yes. 

Kerr In this country? 

Jackson Yes. I, I think it's important too to bear in mind that certainly for the 
hapu to which I belong at home which did not sign the Treaty. There has 
never been any wish not to have a relationship with the Crown. That 
would be equivalent to a marae saying we're not going to have a 
relationship with those manuhere but just as a marae lays down the kawa 
for the manuhere, so we reserve the right to lay down the kawa for the 
relationship of the Crown and that does require a fundamental shifi in the 
Crown's constitutional parameters, yes. 

Kerr Back to the point about Treaty principles. Professor Kelsey, I think, has 
indicated that some principles are appropriate and some are not in the 
discourse to date. Can you be a little bit more specific about what 
principles you say should apply in the debate? 
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It's more a question of whose principles. I remember the, the speech that 
Bishop Whakakuihi Burko made up at Waitangi in 1990, which is when 
the jurisprudence in the, in the Court of Appeal around the principles of 
the Treaty was emerging and the Crown had unilaterally declared its own 
set of principles. And he said, we don't want your principles. We have 
our own and it comes back to the fundamental question of who has the 
power to define. And if that power to define has never been conceded to 
the Crown then the point that Moana has just made about on whose terms 
this dialogue takes place, whose, whose understanding of the principles of 
the Treaty are the ones that inforin the discourse, . . . 

You seem to be challenging the principles put forward by the Courts. 

Not only the principles put forward by the Courts and, you know, I've 
written many dissertations analysing those, all premised on the notion of 
Crown sovereignty. They are intrinsically problematic. They are 
intrinsically in breach of Te Tiriti. They are irreconcilable with Te Tiriti, 
but equally the principles that the Crown itself has developed and, and 
part of the research for me PhD thesis was to go through the documents, 
to go through and perceive how the massaging of these principles 
occurred in their production. And indeed the chagrin of many Maori 
public servants who were asked to produce a set of principles that they 
knew were anathema to the foundation of Te Tiriti, but that was just the 
first batch and then we had successive governments who further massages 
those principles to serve the changing political environment in which they 
wanted to utilise them to support the position that those governments were 
putting forward. So, it's not simply the Court's principles that I think are 
a fundamental Te Tiriti it's the ones that the Crown in the executive tier 
has also produced. 

But you are challenging the principles as the Courts have stated them, 
because of the acknowledgement of sovereignty as one of those principles 
or kawanatanga? 

Yeah, one, one of the, one of the affidavits that was put before the Court 
in the State Owned Enterprises case was fiom Sir James Henare and that 
stated very clearly his understanding as one of the kaitiaki of Te Tiriti 
what the principles were and they were sourced in tino rangatiratanga and 
the Courts ignored that. 

Right. Those are my questions. Thank you both. Thank you Sir. 

We have intimations fiom Mr Te Kani Williams and Mr Wilson - 5 
minutes maximum. We have an intimation fiom Mr Ambler - 
approximately 3 minutes; MS Takitimu - approximately 1 minute; 
MS Luke and Mr Pou for Nga Rauru will be asking questions for the 
urban claim and for Te Waimana and others claims; and Mr Naden has 
given a question mark but approximately, he's just indicated no, no 
questions, thank you, Sir. 

Sir, could I just clarify that my issues have been raised by the Crown so I 
don't propose to re-examine those matters. Nothing. 
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Ambler Kia ora Sir. 

David Ambler cross-examines Jane Kelsey and Moana Jackson 
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Tena koma [Maori greeting]. I'm counsel representing the Wai 36 claim 
on .behalf of Tuhoe. Firstly, Professor Kelsey, just your use of 
terminology. In your paper you refer to Nga Hapu o Te Urewera and I 
just wondered if you could clarify who that comprises? 

The request to file a brief in this claim came to me via counsel, conveyed 
through, from Tamati Kruger who I understood to be, understand to be, 
ah, the lead claimant in relation to the constitutional dimension of the 
claim. Don't know if that answers your question, but it's probably the 
most helpful response that I can give to you. 

The reason I ask the question is that the, the claim region is generally 
known as Te Urewera. The terminology Nga Hapu o Te Urewera as a 
generic reference, whereas, as I understand it, this is a claim on behalf of 
Tuhoe and its hapu. Is that what your understanding is? 

My understanding is that the constitutional claim is an integral part of the 
whole of the claim. My argument then when I put it forward in the brief 
related to Te Mana Motuhake o Tuhoe and so the whole of the arguments 
that I make are in that context. 

Kia ora. Now, the second point is, is to pick up on some questions from 
my friend from the Crown, and that relates to the implication of Tuhoe not 
having signed the Treaty on the Crown's duties and as I understood your 
answer, which was two-pronged, in the second part of the answer you're 
effectively saying that the, the Crown owes duties notwithstanding, that is 
duties under the Treaty to Tuhoe, notwithstanding that Tuhoe did not sign 
the Treaty. 

My response was that that was the more generous interpretation in relation 
to the Crown. The first interpretation which may be shared by some of, of 
the claim is that the Crown has no intrinsic relationship with Tuhoe 
because there was no agreement ever entered into by the Crown that has 
any consequences for Tuhoe. (Inaudible). The second interpretation 
which I suggested was the more generous interpretation from the 
perspective of the Crown was that the Crown entered into a set of 
affinnations in relation to all iwi and hapu in Aotearoa and that those 
affirmations apply irrespective of who signed Te Tiriti but any claims that 
the Crown might make that any concessions were made in relation to 
kawanatanga in return do not apply to those who did not sign Te Tiriti. 
And so, if we take it as read that an affirmation of tin0 rangatiratanga is 
not a creation of tino rangatiratanga, tino rangatiratanga is a pre-existing 
and enduring authority, the Crown has simply affirmed its recognition of 
it then my interpretation of the relationship would be the affirmation of 
the ongoing tino rangatiratanga and mana motuhake of all iwi and hapu 
including Tuhoe but that Tuhoe did not give anything to the Crown in 
return for that affirmation. 
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The legal analogy that occurs to me is, is one where there is a deed to be 
executed by two parties and one party only executes the deed and the law 
in general would say that that party is bound to that deed but not the other 
party. Would you see that as a similar analogy to a Treaty situation? 

Well, I think that was the question that Moana Jackson dealt with in his, 
in his evidence. I, I - do you want to reiterate the point? 

I'm not sure I understood the question, I'm sorry. 

Yeah, I was just drawing an analogy between the Treaty situation that we 
have here with how the law deals with situation where there are two 
parties to a deed as opposed to a contract where one party only signs and 
that party will be held bound to its obligations under the deed but not the 
other party that has not signed. 

The analogy I used was the car contract and, no I don't think the deed 
analogy is a good one for two reasons. One, because of the difficulty of 
attempting to impose a set of defined obligations by one party on another 
that has not agreed to them and the second is because if tikanga is 
acknowledged as the first law, then Nga Hapu o Tuhoe and indeed our 
people have the right to actually determine what the terns of the 
relationship are. And again there are many other analogies within our law 
and I think I did mention the one of the kaua on the marae. 

Yeah, in fact, the analogy I was referring to, the effect of it is that there is 
no obligation on Tuhoe, but I'll move on fkom there. The next point I 
wanted to just move on . . . 

I'm sorry, can I, can I respond to that? There are obligations on Tuhoe if 
Tuhoe decided to define what they are, and I think Tuhoe as all of our 
people are very clear on what our obligations are, on the marae and so if 
we see this place as our marae we are very clear what our obligations are. 
We just wish the Crown rnanuhere would recognise what its obligations 
are. 

But as I understand your point, those obligations are not, not defmed by 
the Treaty, because Tuhoe did not sign the Treaty. 

No, the obligations and indeed the rights of our people are defined in our 
law which existed of course before the Treaty. 

The next point and perhaps for Professor Kelsey is that the points that you 
have, you've made address, to a large extent, the illegitimacy of the 
proclamation of sovereignty and of law by the English and my question is, 
is there somewhere else that Tuhoe can go to for redress apart fkom to the 
Crown and to the Tribunal? 

My understanding of, of history is that Tuhoe has never stopped. either 
asserting its mana motuhake or seeking redress through a wide diversity 
of avenues. What is particularly unique about the current claim in my 
understanding of the arguments that have been put before the Tribunal in 
all its lifetime is that the logic of the argument about tino rangatiratanga 



has been taken to its critical point, and in a sense is a challenge therefore 
to the Tribunal that if its mandate is to explore, examine and report on 
violations of Te Tiriti, then it needs to do so in all integrity in looking at 
the essence of those violations which are the fundamental constitutional 
violation of the exertion of Crown sovereignty. And so, in that sense the 
Tribunal is being put to the ultimate test. And I think in, in coming to the 
Tribunal and in lodging that claim, there is a very significant challenge 
that isn't accepting the Tribunal's authority as part of the system that is 
being challenged but is in fact inviting the Tribunal to explore the 
questions of its own foundations based on the integrity of the arguments 
that are part of its mandate. 

Ambler But, in the present day context, outside of the Tribunal and the Crown, 
there is nowhere else to go to, to attain redress? Is that the position? 

Kelsey Within Aotearoa there are various ways but there are no forums that 
perhaps people would like to see as the most desirable forums in doing so. 
Internationally, Moana's had more to do with the international forums 
than I have but certainly if we look at the experience in the United 
Nations, with the draft declaration on the rights of indigenous peoples, 
governments such as New Zealand, the Crown has, in fact, sought to 
stymie the evolution of an avenue there that would allow for that kind of 
redress. So, in terms of the more desirable avenues that are available the 
Tribunal is about what's there, but Moana may have some reflections on, 
on those other avenues. 

Jackson Can I just begin my response by saying that sadly our people are used to 
finding procedures which do not meet our needs or acknowledge our 
rights and authority. So, the position we are in, in 2005 tragically is no 
different to the position we were in, in 1905, but our tipuna did not give 
up the struggle and I'm quite sure that we will not give up the struggle in 
this generation and so if there is no forum available now that does not 
mean that our people will not ultimately find redress. The second 
response is that there are a number of international fora which seek to 
overcome the difficulties which a Crown-based institution can offer to 
indigenous peoples. One you may have heard of is the International 
People's Tribunal which hears claims by indigenous peoples against 
governments but is unusual in that its jurisdiction is based in the law of 
the indigenous peoples. So that when I was privileged to be a Judge in the 
1995 sitting of that Tribunal in Hawaii there were two strands to the claim 
by the Kanaka Maoli people of Hawaii against the United States 
government. The one was a range of, the first was a range of arguments 
that the United States government was in breach of international law. The 
second was that the United States government was in breach of Kanaka 
Maoli law, and that's a quite fimdamentally different jurisdiction base 
upon which to, to raise issues. The difficulty in terms of resolution that 
flows kom those forums however is that as, as Jane mentioned with the 
stance of the New Zealand government at the United Nations and indeed 
the stance of governments in relation to the recommendations of this 
Tribunal, the Crown can and has largely chosen to ignore the 
recommendations. There are no forums even in international law, which 
you would know, which can compel state compliance. But there are 



forums which can have the issues addressed in a different way and I think 
that in itself is helpful. 

Ambler The final point, Moana, just to raise with you and I'm sure whether this is 
something which you can comment on but it relates to the Urewera 
District Native Reserve Act 1896 which was a piece'of legislation which 
amongst other things, Tuhoe maintain was there to confirm Tuhoe 
self-government with the Rohe Potae and I just wondered if you can 
comment from the, your understanding of the North American situation 
with reservations where my limited understanding is that there was a 
recognition, or there is a recognition in parts of the States of 
self-government within Native reservations and my, my question really is, 
firstly whether that is the situation that the, that the US government 
recognises self-government within those reservations and secondly, how 
that situation sits alongside the, the sovereignty claimed by the United 
States overall? It's a bit of a big question, I'm sorry. 

Jackson Can I answer that in two parts? Although I should say I had promised 
myself several years ago I would stop saying can I answer that question in 
two parts or something, but one of the unique things about our people, 
when we, when we go to a hui and we ask for questions we do get five or 
six valid questions and I got into the habit of saying can I answer that in 
two or three parts and did so at one hui in Taranaki and after a long 
question had been asked I said can I answer that in two parts and I heard 
something in the whare say, oh, he must be a lawyer, and then I heard 
someone else say, no he's from Ngati Porou. So, I try not to say that, but 
if I can answer it in two parts? There are, and I have done no research, 
but just as the confiscation legislation the settlements Act 1863 was based 
very much on legislation passed in England to take land in Ireland there 
are remarkable similarities between the setting up of the reserve, if you 
like, of Tuhoe in the 1890s and the setting up of reservations in the United 
States. And it would be interesting to see whether, in fact, the New 
Zealand government copied that American legislation. It, it is true that on 
lands reserved for iwi in the United States there is a recognition of Indian 
sovereignty. They use the term Indian sovereignty. However, there, there 
are a number of problems with it because the degree of sovereignty is 
defined by the government not by the iwi. Secondly, the only iwi which 
are recognised as being sovereign are iwi which fulfil the mandate laid 
down by the government as to what makes an iwi. So, the American 
government not only defines the authority, it defines the iwi that can 
exercise it. And, thirdly, the difficulty is that it is limited in terms of quite 
specific areas. It's jurisdiction over natural resources. It's jurisdiction 
over major criminal offending and so on. So, there are problems. The 
good thing, I think, about looking at the United States model, however, is 
that it does begin from a recognition of the inherent authority of a Native 
American nation. It recognises them as nations. It then seeks to define 
what that means, which Native American peoples always take issue with 
but it does begin from a different place. Here our iwi and hapu and I like 
using David Lange's famous phrase from the 1980s, that iwi and hapu 
have no greater status in the scheme of things than the local golf club. So, 
iwi and hapu are not even recognised f?om the same place flawed though 
it might be as American Indian nations. Kia ora 



Ambler KLia ora. (inaudible) 

[background conversations] 

Kirsty Luke (?) cross-examines Jane Kelsey an.d Moana Jackson 

Luke Tena korua. Thank you for bringing your overflowing ketematauranga(?) 
to the Tuhoe kaupapa today. That koha aroha is humbly received and as 
the debate has massaged around the table I only have one question of 
clarification for you both and that is, is the realisation of Te Mana 
Motuhake o Tuhoe and impossible dream? 

Kelsey I thought it existed. 

Luke Sorry, is it an impossible dream in today's world? 

Kelsey For the Crown to recognise it? 

Luke Yes. 

Kelsey At, at the risk of sounding like a lawyer, could I give a two-part answer? 
There is not a difficulty that most states have in recognising the existence 
not only of other authorities but of other systems of law. International law 
creates rules for that recognition and for those relationships. The conflict 
of laws creates rules for recognising how rules that appear to cross 
boundaries and cross those to whom they apply should be resolved. 
Indeed, in many countries there is more than one system of law that 
operates as the recognised system of law. In Malaysia it is the 
combination of Islamic law and English common law overlaid by Malay 
indigenous law. In Indonesia it is Dutch colonial law and Islamic law 
within a constitutional fi-amework that recognises the CO-existences. Even 
within Aotearoa we have our own ways of recognising different forms of 
legal process. If we look at martial law and the law that apply to people in 
the military not confined within a geographical space but because of their 
identity and relationships there are different rules that apply to them 
within the confines of, of this country. Or in cannon law, the church law, 
we have ways of recognising those relationships, the pluralism that 
operates in, in different systems of law. The dilemma that underpins that 
is the power relationship. That there has to be a willingness to recognise 
the validity, authenticity, affirmation of those ways of doing things 
especially when in some ways they are in fundamental conflict. The laws 
in relation to land and private property, the laws in relation to marriage as 
they have emerged, the attempts to try and deal with some pluralism has 
always to date been within the confines of the Crown's rules. Now, Ani 
Mikaere did a very interesting speech, presented a very interesting speech 
at the Bruce Jessen lecture several months ago in Auckland where she 
pursued the possibility of a pluralist legal system based along the lines 
that, that Moana has talked about or starting fi-orn tikanga as the principles 
of the Treaty that could provide a space for both to coexist but there needs 
to be a willingness to recognise the authenticity of tikanga which brings 
me to my second point, and as a Pakeha these questions trouble me very 
deeply and when I look to the future for those of us who call this place 
home as well, and when I look to the notions and the debates around 



republicanism and nation building, republicanism and what is often called 
the post-colonial state can only be post-colonial when it addresses the 
issues of colonisation. A post-colonial state requires a process of 
decolonisation. And that process of decolonisation involves recognising 
power. You can't have a transition to a republic that doesn't address that 
fundamentally problematic relationship. And it can't be addressed within 
the arenas of one, such as a parliamentary select committee dealing with 
constitutional questions. It has to be dealt with in a foruni that recognises 
the mana of iwi and hapu and the mana of the Crown and is it possible? 
It's possible if the will is there. If the Crown is genuine about good faith 
and if the political players are prepared to put short-term electoral 
expediency to one side. That I have some questions about, but it's not 
simply a responsibility for the Crown, it's the responsibility for Pakeha, 
for kauiwi given the terms on which we are present in this land, for us to 
see that debate go forward. It won't happen tomorrow but it's not simply 
the responsibility, ah, of iwi and hapu to prosecute that question. It's the 
responsibility for those of us whom the Crown purports to represent to say 
the status quo is not good enough. And in that sense I think this is the 
grand opportunity that the Tribunal has to move out &om the 
self-constraints, self-imposed constraints of recent years to adopt a path 
that is more towards a truth and reconciliation commission range of 
possibilities. 

Luke Thank you. (Inaudible) 

Jackson One of the comments that I think our people have got used to hearing 
from many Pakeha people is when we state an aspiration, talk about where 
we hope will go, we are told to "get real" or we are told ''yeah that sounds 
good but the reality is". I look at notions of reality and getting real in the 
same way that I look at law, that they are made within a culture and that if 
200 years ago the people in this valley said, "get real" what they meant 
was "get Tuhoe real". Nowadays when people say, "get real" they 
assume it's "get Pakeha real", but our reality has not gone away, and our 
reality requires that in the end we will exercise and reclaim the mana 
motuhake that our tipuna left for us. So, is it just a dream? Yes, because 
reality is always based on a dream. 

Luke Thank you. 

Jason Pou cross-examines Jane Kelsey and Moana Jackson 

Pou I just have one question for you, Professor Kelsey. I've read through your 
brief that you've written a book called Labour & the Treaty and your 
doctoral thesis was on the contradiction between economic and Treaty 
policies in the fourth Labour government, and I've looked at those topics, 
those titles and I'm going to ask you a question that's, might not have 
much to do with your brief, but basically it's to do with a response that the 
Crown gave to the claims in our, part of the urban claim is about 
urbanisation and about the resources of this area, namely the people, 
getting sucked out of the area, so that the resources to actually maintain 
mahika(?) were actually there any more. Now, the Crown has denied that 
they are able to control national and international trends towards 



urbanisation and I'd just like to know if you have any comments on that. 
May I answer in two parts or four parts (inaudible). 

Kelsey Not a Ngati Porou part? 

Pou But not a Ngati Porou part. 

Kelsey The economic policies of colonial government from 1840 to the present 
day have been constructed by the Crown. They form part of the 
international economic dynamics prevailing at the time. Those ebb and 
flow. They are never uncontested dynamics either. There is a lot of 
literature obviously in terms of the, of history and, when I was doing some 
research on Fletcher Challenge and the, and the Tasman Forests and 
Kawerau Mill, I heard lots of stories from people about the, the push, 
especially down to the Lower Hutt and the difficulties that were explicitly 
created by Crown policies in relation to the forestry and the timber mill. 
And indeed when I was back here in 1990 doing that research in the 
context of the corporatisation and pending privatisations the same 
arguments were being made about the policy decisions that the Crown had 
made to corporatise and therefore to remove the workers f?om the paid 
state work force to short-term contract crews who were competing with 
each other at cut-throat rates in quite dangerous working conditions 
especially in the, in the forests themselves and how that was reinforcing 
the push of people away from the forestry areas and the same had 
happened with the railways and that was a consequence of government 
policy. Indeed, if you go onto the Treasury's website and look at the 
papers, I think they're from about three years ago, there's a, I refer to 
these in a, in an article I've just written about, about economic policies, 
the Treaty and globalisation in the latest version of the Kawhiti book on 
Maori and Pakeha perspectives on the Treaty. There is a paper there that 
talks about how to engage economic policy into the future and there is a 
very unusual concept that's promoted by the Treasury. It's actually a part 
of the current fashion in economic literature called agglomeration. That 
there is greater efficiency if, like a magnet, you attract all of the subsidiary 
elements of an activity around you, and they argue that in a global, a 
competitive global economy New Zealand can only cope if we 
agglomerate to Auckland. And to overcome the resistance to that we need 
to engage in - there are two forms of bonding they talk about. One if 
functional and one is dysfunctional, and the dysfunctional bonding that 
they say needs to be broken down is that, that clusters people, in 
particular, people in terms of cultural relationships and whanaungatanga 
with each other in ways that are counter to economic efficiency. And so 
part of the agenda of those latest Treasury documents is in fact to try 
again to attract more Maori away frorn dysfunction clusters where they 
are, in their turangawaewae up to Auckland, and then when they get to 
Auckland, not to cluster together there but in fact in the old version of 
pepper-potting revisited to in fact disburse themselves in a way that will 
support an efficient economy. Now, you might say that is driven by 
external factors. I would say it's driven by a decision in terms of the 
econornic policy agendas that a government is pursuing. There are a 
many other economic policy agendas, much more constructive, culturally 
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appropriate, socially rewarding development strategies that it could adopt. 
There is nothing inevitable about that process. 

Pou That's more of an answer than I ever expected. So, I'll just stop there. 

Kelsey Sorry, I'll turn the tap off. 

Male? - Do you have questions? 

Joanne Morris(?) questions Jane Kelsey and Moana Jackson 

Morris Kia ora. I'm not sure who this question is, is targeted at. I thank you both 
for your evidence as, as Annsley Kerr said, you certainly have given us 
much food for thought. I just, picking up on, Moana, your last comment 
that when people, people say to get real and they mean that's a Pakeha 
reality, or what you say sounds good but reality is, and again that the 
Pakeha reality and I suppose in light of everything you've said too, what 
you've made plain is that, that is the power reality, in fact, as it exists in 
New Zealand and of course what Professor Kelsey's just said about recent 
Treasury analysis supports that even further. I think I take fiom what 
you've said that, that it may be realistic to expect that any change that can 
be aimed for will not be fundamental in the short-term but may be 
incremental and, and I take also that you say a prerequisite to change is a 
willingness to recognise the authenticity of tikanga. Just looking at things 
fi-om our point of view and you're both very aware that our statutory 
jurisdiction part of it is to recommend on the practical application of the 
principles of the Treaty, whatever the different views may be on the 
principles, or whatever, perhaps fkom overseas experience, although that 
may not help you here in light of what Moana, you've said about the 
United States, can you give us any tips as to what might be furst steps, 
incremental, movement towards positive incremental change in the 
direction that you're espousing that would take for granted that there was 
a willingness to recognise the authenticity of tikanga? Let's say we've 
got that far. What then to make progress? In light of the lirnits you said 
happened in America and that stuff. IYm trying to, I'm just trying to take 
that discussion further. 

Jackson I'm going to have to answer this in a number of parts, if you, if you will 
bear with me and if our people will bear with me. The first is to be 
somewhat flippant but I, I still think it's, it's helpful though. I don't often 
take much wisdom fkom television advertisements but there was one a 
number of years ago which was a shampoo advertisement featuring 
Rachel Hunter and she used to say, "it may not happen overnight, but it 
will happen". I've subsequently seen some of the men Rachel Hunter 
been with and I wonder what happens overnight, but, but I think, I use that 
as the starting point because change will come but it will not happen 
overnight. I think that's a given because a very famous Afkican American 
philosopher, a fkeed slave who became the first Afiican American lawyer, 
Frederick Douglas, said very wisely that power never gives up of itself 
without a struggle. It never has and it never will. So I don't think our 
people are unaware of the difficulties of the process of change and we 
have never stopped since 1840 trying to preserve what is ours and to seek 
change fkom the Crown. The Native American peoples have a notion of 
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seven generations, that you must live your life looking ahead seven 
generations. I'm not sure that our people can or indeed our people 
deserve to have to wait for seven generations but there is some wisdom in 
that as well. Assuming that the Crown does make an honest recognition 
of tikanga with its necessary corollary of a meaningful recognition of 
mana motuhake then I think a number of things can happen. The 
dangerous thing I think to do is what often happens in this sort of debate if 
you raise the issue of constitbtional change for example, people 
immediately ask, well do you want a Maori parliament or do you want a 
republic. They jump straight to the model, if you like. They jump straight 
to the site or the institution of power rather than understanding the 
concepts of power, and so the first step for me would be for our people to 
be able to defme what in the 21St century we think the exercise of our 
power would mean, what values would it be based upon, what hopes 
would it try to achieve. I can remember John Rangihau a number of years 
ago saying that rangatiratanga was always people bestowed. That is, the 
people gave it and the people could take it away, which to me is the 
essence of democracy in a sense. So, it's important that I think that if the 
exercise of power and therefore the effective implementation of law is to 
operate in an institutional sense we clarify the values first. And our 
people are doing that all the time. Every hui almost at some stage has a 
debate about tikanga, has a debate about kaua. Of necessity today those 
debates are divorced from the effect of political power which would make 
them meaningful as they used to be but they're nevertheless part of an 
ongoing discourse. There's also a need I think at that level for a discourse 
among Pakeha which as Jane says does not need to be Crown drive but 
can be people driven to have some sense of what it means to be manuhere, 
to have a right to be here but to know the limits of those rights and the 
obligations that go with them. W e n  that process is worked through and 
it will be an ongoing process then I think we are at the point of looking at 
the institutions or the models and the only things that I would say in 
regard to that is that for the exercise of effective rangatiratanga that gives 
true meaning to our tikanga the institution must have three prerequisites, 
in a sense, which are similar to those pursued by many Native Arnerican 
Nations. The first is that within a rohe as defined by the iwi, and that may 
not just be a geographic rohe, it may be what James Anaeya(?) the 
Apache jurist calls the territory of the mind, but within the rohe as defmed 
by the iwi, tikanga prevails and tikanga prevails over everything. So, the 
issue for example with the awa would be not that there is a Tuhoe 
committee that advises Environment Bay of Plenty but rather that the 
Tuhoe committee or whatever structure Tuhoe decides is the authority for 
the river and so that means that some quite basic assumptions by the 
Crown need to be worked through if the model is to work. The second is 
that the model must have the ability to actually define and impose law in 
its narrow sense of the power to ensure that people behave in a way which 
is consistent with tikanga, because, as I said earlier, an institution of law 
without the power to define and enforce it is meaningless. So, it would 
seem to me that a model of rangatiratanga would also have, if you like, a 
justice component, what in Kahungunu we used to call the pohaitara(?) 
which was the runanga charged with settling disputes between individuals 
and collectives, and every iwi I am sure has in its history and traditions 
those sorts of institutions. So, it needs if you like a political arm, a just 



arm and thirdly it needs an economic arm or if we're hesitant about using 
that phrase, a kaitiaki arm. But a kaitiaki arm as defined according to our 
tikanga not as defined according to the Resource Management Act. So 
that we then have the authority to care for the things that are important to 
us and that means not just our rivers and our moana and so on but our 
people. So that the ultimate guardian of our mokopuna will not be as a 
concrete example, the ultimate guardian of our mokopuna will not be 
Child Youth and Family, but the iwi and the iwi has within that kaitiaki 
arm, the appropriate ability and resources to care for its own because if 
the word "rangatira" does in fact mean the weaving of the people together, 
then the political institution of rangatiratanga must be able to do that. 
Now, how Tuhoe operate that institution may well be different fkom the 
way Ngati Kahungunu operates it, but I don't think that should be a 
difficulty. It, it seems to me that one of the problems that colonisation 
among many, has got us into is that the colonisers forgot themselves when 
they came here. So, that in the one landmass of Europe, that great hunk of 
geography on the other side of the world there have always been a number 
of different nations. Some are quite recent - Germany and Italy have only 
been in existence less than 200 years. But within that one geographic area 
there have always been a number of nations. It seems to me that in 
Aotearoa there have similarly been a number of different nations, sharing 
the same hunk of geography and the challenge of CO-existence between 
those different nations was resolved by what I call diplomacy, when 
diplomacy failed, it was resolved through war and then the war was 
settled through treaty and when there was conflict between the laws of 
two nations there was a process of conflict of laws for resolution. When 
the Crown and forgot itself, it assumed that there should only be one 
nation in this hunk of geography and it would be that nation. So, part of 
the process of moving to the model is also to recognise a diversity of 
nations and that we may do things differently and in that difference will 
come the strength I believe. And I can't get more specific than that. Kei 
te pai? 

Morris That's very helpbl. Thank you very much. Does Professor Kelsey wish 
to add to that? Or (overtaking) 

Kelsey I just want to make a very mundane point after that, which is about the 
term practical. When I was doing the research on, on the Tribunal over a 
period of time there seemed to be a shif't in, in how, what, what was, what 
practical was imbued with. There are two possible meanings. One is "in 
practice" and the other is LLrealistic given the current political 
environment". Uh? Now, the first, how in practice do you put the issues 
of tino rangatiratanga, Te Mana hlotuhake o Tuhoe, how does it flow 
through into practice, for example, on the other? How, the second one 
goes if you're looking at practical as politically realistic, you have a 
disjuncture between what Te Tiriti means and what you recommend. And 
that's when before I referred to the integrity of the process, that 
disjuncture breaks the integrity of the process of what the Tribunal is 
mandated to do and in the early reports, if I remember correctly, I can't 
tell you exactly which ones, this question of, of practicality was addressed 
and there was some shifting of ground later in interpretations but I can't, 
I've been trying to remember precisely which ones but I know that there 



was a shift that happened that was around those questions and it was in, 
affected by the politics of the time. 

Jackson I wonder if it would be all right to add just one comment, if I may? It's 
just that I can't recollect the actual words but I do remember that in the 
Waitangi Tribunal report on the reo in 1985 the Tribunal did talk about 
the sense of grievance and injustice felt by Maori and that a sense of 
grievance cannot be held for long without damage being done. And I 
think that our people have been extremely patient but I also believe there 
is an increasing impatience, an increasing frustration that justice in its 
fullest sense is not yet happening. So, while I mention that I think that 
change will be incremental, I think, the degree of frustration may actually 
give impetus to the incremental change as well. 

Morris [Thanks Moana Jackson and Jane Kelsey(?) - noted, but not heard(?)]. 

Ann Parsonson questions Jane Kelsey and Moana Jackson 

Parsonson Ah, kia ora korua, and we thank you very much for your evidence this 
morning in addressing these difficult questions that we have set in our 
statement of issues. Ah, I just have one question because we've traversed 
many areas in our discussion so far and it's really going back to 1840. 
And to the proclamation of sovereignty. Given, the realities as the Crown 
saw them and I'm standing aside for a minute and looking at things fiom 
the, fiom another direction. Given the realities as the Crown saw them in 
1840, that there were shiploads of colonists, New Zealand Company 
colonists setting off in Professor Kelsey's colonial project, taking shape 
visibly who were about to arrive and the Crown considered its various 
options at that point in terns of constitutional reaction to those 
circumstances what might have been an appropriate way for Crown 
representatives to have proceeded to enter into a relationship with Maori. 
And I want to just consider two things. We know what happened. We 
know that Hobson had a stroke and we know therefore that Treaty bearers 
were sent to different parts of the country bearing texts of the Treaty and 
we also know that some hapu and iwi signed and, and others did not and 
that, of course, led in the 1840s to our first Attorney-General stating that 
in fact those who had not signed the Treaty had not in fact consented to 
the Crown's acquisition of sovereignty, which is a very interesting debate 
that was had in the early 1840s in New Zealand and he suggested that 
therefore the Crown should continue the process of continuing to acquire 
signatures until consent was given. Now, as we know, the British 
government came down like a ton of bricks on that particular set of views 
expressed by our first Attorney-General and said that the proclamations of 
sovereignty had in fact rendered that kind of discussion irrelevant because 
sovereignty had in fact now been exercised, now been assumed by the 
Crown. But nevertheless our first Attorney-General took that as a view 
that the Crown should have continued to go to the different areas and 
collect more signatures. So, I really wondered, we also have the other 
scenario of Kohimarama in 1860 when many chiefs gathered together at 
Kohimarama of course it was after the wars had already started and many 
chiefs, many rangatira were not present, but there is a feeling in that 
discussion of the rangatira coming together fiom different iwis to discuss 
the significance of the Te Tiriti for them, across the different iwi and, ah, 



various understandings emerge from those discussions. So, I'm really just 
looking perhaps at those two different kinds of scenarios. What, going 
back to 1840, what do you think would have been an appropriate way for 
Crown representatives to have begun the process of entering into a 
relationship with Maori? 

Kelsey We're having a fight of who goes first or who goes second. I mean, of the 
interesting things, I think, about - and I said Shortland before, it was 
Swainson, of course, wasn't it that he was still only talking about the 
English text, you know. 

Parsonson H m .  

Kelsey Yeah? 

Parsonson Yes. 

Kelsey So, you know, again I think it's a, it's an important issue about not 
signing but what he wanted was to take the English text to, to take the 
Treaty around on the understanding that there would be more cession of 
sovereignty . . . 

Parsonson Yes, yes, he assumed that cessions would keep occurring. 

Kelsey . . . and, yeah, you know, so I think it's interesting for one part but we have 
to remember what he was, what he was up to. I'm not sure that, I'm not 
sure that I can answer the question you're asking but let me give you 
answer that came to me as you were talking. There were, of course, 
throughout the lgth century and 2oth, parts of the 2oth century a variety of 
parallel assertions of political decision making authority, you know, 
through, through the various [paremata??] and so on. There were attempts 
to use the article in the constitution Act to have self-governing districts 
declared and indeed in 1896 when the attempt, last attempt was made to 
do that the, the Members of Parliament walked out, made sure that there 
wasn't a quorum. There were, there were even possibilities within some 
of what had been set down for there to be coexistences of power with the 
problem that the intellectual territory within which that CO-existence 
would take place was still the assumption of supreme sovereignty and the 
assumption of the supremacy of English law. For it to have made a 
difference not only would those kinds of mechanisms have to have been 
recognised but the fundamental assumptions would also have had to have 
been revisited. And, and that's wherein lies the problem and it's one that 
Jamie Ballot's traverses as well, when he's looking at the different phases 
of, of colonisation. The legal phase of control, in the eyes of the Crown, 
the military phase which ends around the ends of the colonial wars and 
then the actual exercise of control over most places except perhaps part of 
the Urewera by the end of, of the lgth century. And it's, you know, it's a 
dilemma that unless we're prepared to revisit that conception about legal 
control, we can't in fact find other ways of resolving the relationships. 
And yes, if they'd been prepared to reconsider that when the instructions 
were, were given to Hobson, reconsider the conceptual framework, but 
they couldn't. They were people of their times. We're now people of a 
different time. We can't go back and redo or rethink what was in 1840. 



We can redo and rethink what is now. We can learn the lessons of the 
past which is what I meant about decolonising as we move forward, if we 
move into a new constitutional arrangement, be it a republic or something 
else. We can revisit those concepts. 

Parsonson But the, it does give us a measure, a measure of the Crown actions if we 
think what might have been done, what should have been done and see 
perhaps to what extent there was a falling short that the Tribunal has 
already found in the Taranaki report that there should in the process of 
colonisation have been discussions in that area as a courtesy with the 
rangatira as colonists arrived. 

Jackson My response is that the Crown should have done what it should do now 
and that is look at where its claim to power originates and then change the 
relationship, but by that I mean if we look at the ideology that England 
would carry their law to New Zealand, but would not carry it say to 
France, the underpinning base of that which led to the assumption that 
Maori had no law was hierarchy of racism. That law was a civilised 
European characteristic not an "other" characteristic, and so that led to 
then the assumption that they could carry their law here. It also led to an 
assumption that we have to protect the Natives. The method which they 
chose to protect the Natives was to take away the power of the Natives. 
We will come and protect you but first we will take your power so we can 
protect you. They would never make that assumption if, for example, 
they were negotiating a treaty of mutual protection between, say, England 
and France, and there are many such alliances in international history. 
Treaties of inter-relationship protection as I call it against a cormnon 
enemy, say. But if England and France signed a treaty, we will look after 
each other, it was never on the basis that England would say to France, we 
will look after each other but we the English will be the boss. They only 
did that in indigenous countries because they assurned the indigenous 
peoples were inferior and the only way they could be protected was to rule 
them. And so what they should have done as I said is what I think they 
need to begin looking at now. To recognise that Maori are equally 
sovereign and that we begin a process of reconciliation, not that the 
Crown will recognise us as a partner but it will be the dominant partner. 
Now, as Jane said, they were people of their time but the consequences of 
their time are still in fiont of us and so to remedy it we need to begin to do 
now what should have happened 160 years ago. 

Parsonson Kia ora. 

Sykes Well I don't have any re-examination. I'd like - I think there's a waiata 
now and, but prior to the waiata, just to inform everybody, be a brief 
lunch and we're going to leave on the bus at 1.45 and commence our trip 
if we can this afternoon and there's some amendments that my fkiend 
Mr Ambler has negotiated with the tangata whenua and I understand 
there'll be a brief distributed on the bus when we get there. If that's 
agreeable to the Tribunal? [very, very quiet] 

J Savage Yes thank you. 



DAY 3 - FIRST SESSION 

Annsley Kerr cross-examines Tama Nikora 

Kerr Tena koe Mr Nikora. I have got a few questions for you. At paragraph 
11, at the beginning of page 4, the end of paragraph 11, you discuss the 
request made that the Crown's interests should be offered back to the 
Ruatoki and Waiohau owners. 

Nikora Yeah. 

Kerr And you discuss it later in your brief. My understanding from the 
evidence thus far is that approximately three quarters of the Crown's 
interests by value were incorporated into the Ruatoki Development 
Scheme and repurchased by way of the debt on the Scheme. Is that your 
understanding? Whereas a larger area of land that wasn't valued so 
highly was retained by the Crown. 

Nikora I can produce you the total accounting of that. On top of that, I could 
actually get a copy of the group book of how the Crown divided its 
interests and it shows all the purchases and fkom that point on as to where 
the interests of the Crown were relocated to. So it is quite clear that 
Waiohau B9 was part of the settlement and the other part certainly was 
put out by way of debt to the unit fanners. Now, let me explain what 
that's all about. The major thrust of the cause of the consolidation scheme 
was to try to keep all the flat lands for the use of the Ruatoki and Waiohau 
people. And the problem was the, the acquisition by the Crown of its 
interests, it had to be settled. So, instead of settling the whole thing by 
way of a land satisfaction for the Crown's acquisitions, it was then loaded 
out against the unit farmers. But I have gone further than that. I have said 
that the Crown really had no clear purpose of why it acquired those 
interests in these consolidated schemes. It's, it's (inaudible) purpose in 
the acquisition of land in the Urewera was to purchase interests for the 
purpose of settlement of Pakeha. It had nothing to do with the settlement 
of Maori and the acquisition of it, the Land Purchase Officer did say that 
they thought it wasn't wise for the Crown to start purchasing in Ruatoki 
because there were people still living here. But if you, can I end there 
then, and say that if you wish the greater accountability of that, I could do 
it. 

Kerr Thank you. I think we do actually already have some evidence giving 
some figures of £4,000 total or thereabouts, something like that. Thank 
you. In paragraph 16, further down in the page, you talk about the land 
utilisation officers starting the surveying but the task was never 
completed. Referring back to your previous paragraph, where you talk 
about the report of the Royal Commission .. . 

Nikora Yeah. 

Kerr And you submission to it. You identify 390 titles with 300 being 
unsurveyed. Is, were more done? Were more surveyed at that stage, or is 
this still the position that 300 titles are still unsurveyed? 
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From then to now? 

Yes, yes. 

There have been some done since, for example Ngati Rongo(?) f m  just 
down the road here. Now that was really due to the fact that we're able to 
make use of the land and make some money and with the availability of 
the money, that they were able to afford the other things. Yeah. So the 
time reflux was actually operating in their benefit. 

Okay. But is there still a substantial area that's unsurveyed and unless it's 
put to some sort of economic use . . . 

Yes. Yes. 

It hasn't been surveyed. 

That's true. For the lands you saw yesterday, going south of Dargaville(?) 
f m  and some of the titles referred to in my (inaudible) have not been 
surveyed. 

Okay. You discuss accretion at page 24, at paragraph 24 of your brief. I 
noticed in respect of the consolidation scheme evidence that in some cases 
there was a Crown strip reserved along the side of rivers. You said, you 
actually interpolated in your submission, that you didn't know whether 
there'd been any Crown land there. Is that a possibility? Do you know 
anything more about the claim to accretion title by the Crown there, and 
could it be because of a strip along the side of the river? 

Yeah, yeah. Thank you very much. The, I recall there's a, there was such 
a plan in, but somehow I have lost track of it. Now, I've actually got a 
Coroner request down to Flaherty(?) Surveyors to run a complete search 
on the, on the survey plans at the moment but I have not been able to get 
the actual story there. I, now the land as I know of, is just south of the 
bridge and there is quite a huge area of land there. Now, we can go back 
fiom there to a very, very early plan of Ruatoki indicating there were 
islands in the river and the, the complete muck up(?) of, of lands that was 
regarded as accretion. I can produce that plan. 

Please. Please do, if you can. 

Yes, thank you very much, I can do that but it's a, it was a topographical 
plan that was produced for the purposes of the Ruatoki consolidation 
scheme and it was registered as a survey plan, not for the fact' of 
surveying, but for the fact it enabled the Crown to charge for his bills to 
load the scheme up with his bills. 

Right, okay. Now, turning to Te Manawa o Tuhoe Trust, paragraph 3 1. 
Talking about Waiohau B9. 

Thank you. 

I'd just like to clarify the issues with that particular piece of land. Is it a 
piece of land that is either already, or being considered to be, subject to a 



Landbank for settlement of Treaty claims, do you know that? Whether 
that's the case? 

Nikora No I'm sorry, I don't. 

Kerr Is the issue for the Crown in terms of the purchase of that piece of land an 
issue about whether others might have interests in that land? 

Nikora Oh. That's a question of, if you were to consider whether there were any 
former owners, right. That that takes you back to have a look at what the 
scheme is. As I've already indicated, it's a consolidation scheme. A 
consolidation of the interests of 10,754 owners and they're all moved 
through a myriad transactions to end up in a new location, and in all 
different directions. And that is the reason why the idea of whether you 
can revert the machinery and turn it back to original situation is virtually 
hopeless. But I can explain this a bit better if I had all the consolidation 
group books here, and I invite the Tribunal to examine them. 

Kerr And the position in respect of that piece of land, which I understand you 
need access over, is the position that you will apply to the Maori Land 
Court for an easement in respect of access, or have you considered that 
option? 

Nikora We are, we are trying our best to work through that. It's got, the problem 
is that the Waiohau - I haven't got the number in my head at the moment, 
but I think it is Waiohau C26 - where the land is owned by the Crown. 
And we actually want the access through that land. It's only a short run 
from the main highway over that land to reach Te Manawa o Tuhoe block 
and opens up the whole stream of the access roads to the rear. So, it's the 
Crown that's holding that up. Now, the rest, other one is the access over 
Waiohau B9B, B9, to get to the back of Te Manawa o Tuhoe block again. 
Again, we ask the question why do we want access here, access there. 
The problem is the river, the Waiohau River, which carves the block in 
half and where you can't really expect us to build bridges from one side of 
the river to the other side so we need to have that further access further to 
the south, go through, to get to the back of Waiohau B9. But I have also 
said, in little bit earlier that the Crown, in my opinion, has an obligation, 
an uncompleted obligation, to provide access for the Urewera 
consolidation scheme titles which eventually formed the Te Manawa o 
Tuhoe titles. And where the Crown was paid for it, and didn't provide 
any access at all. Now, then we go on from there to the last point is that 
we would like Waiohau B9 given to us. Now, there's a lot of legal things 
to be covered and we are working our way through it, but it's costing us 
money and the cost will be averted if we can get down tracks and make 
some decisions about this. 

Kerr But the difficulty is, there's a lot of people to be consulted in respect of 
that issue. 

Nikora Thank you, but yes, yes and no. What they did resolve is who do you 
have to consult? That, I think is where the ... 

Kerr That's the issue. 



Nikora . . . the next problem is. 

Kerr Kia ora. Thank you for your evidence. 

Ambler I have got indications fiom - no 

Female(?) (Inaudible) 

Ambler Mr Williams only, Sir. 

Te Kani Williams cross-examines Tama Nikora 

Williams I am not sure that's wise but anyway. Kia ora Tama, I just have a few 
questions. 

Nikora Kia ora. 

Williams Tama, at paragraph 19 of your evidence, you talk here of the 
consolidation scheme and the consolidation of owners' interests. That's 
right? 

Nikora Yes. 

Williams Okay. You would accept that because of the regime of individual 
ownership, that the wider hapu of Ngati Haka-Patuheuheu, for example, 
were not accounted for in the consolidation scheme. Would you accept 
that? 

Nikora No, I'm sorry, I don't. 
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You don't accept that? 

No. 

But you say, in that paragraph, that the scheme was not about hapu or 
about the consolidation of hapu interests. That's still your statement 
though, isn't it? 

Yeah. Can we actually come to this? The consolidation scheme started 
off with land which had lists of owners kept by the Maori Land Court and, 
and that was the situation. How that all came about was history, but they 
had title. So, the scheme started off with those blocks and with those lists 
of owners, but they were not treated with hapu owned land as anybody 
else was to (inaudible) it. 

Yeah. I suppose that's, that's the point really that I'm making. 

Yeah. 

Is that it only dealt with individuals. 

That's right. 

It didn't deal with the hapu. 
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No. 

And you're aware, of course, that Ngati Haka-Patuheuheu, as hapu in 
Waiohau, are claiming interests in these areas. 

Yes, yes I am. 

Okay. And if they didn't receive an interest through the consolidation 
scheme, you're aware that Ngati Haka-Patuheuheu are claiming that as a 
breach of the Treaty? 

Can I actually try to explain this in a different way. Ngati Rongo, there's 
a farm out there called Ngati Rongo. Its origins are the lists of owners. 
We don't mean to say that the farm is owned by the whole of Ngati 
Rongo. 

Okay. 

If you thought about who was Ngati Rongo, it's got a whakapapa that 
goes all over the place and probably includes half the world, alright? The 
trouble with talking about hapu is what is the definition, alright? But 
that's by the by. So, anyway, so, that we know ourselves, we have to treat 
the people according to what they own. If we did anything else, I'm sure 
they'd chop our heads off. 

I suppose, for Ngati Haka-Patuheuheu, the problem really is not just the 
consolidation scheme. The first problem was individual ownership being 
created. 

Yes. 

And then, it was exacerbated for the hapu when that individual owner - 
well, when the consolidation scheme only recognised individual 
ownership. Would you accept that, that's the claim that Ngati Haka- 
Patuheuheu are making? 

Oh, the, I'm trying to keep well away from very difficult arguments. It's 
really comes down to what is your ideology of the world. Do you believe 
that all land should be owned by hapu? That, as against individual 
ownership. 

Okay. 

The, and I'm just as much aware that there are owners, even today, who 
would never agree that their land belongs to everybody. 

Okay, alright. I won't take that point any further then. At paragraph 18, 
the first line, you say there's an awful misunderstanding here of the issue. 

That's right. 

Would it help clarify that particular issue if we changed the word 
"owned" in the second line to ccclaimed"? 
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The second line of the ... 

The second to last line, sorry. 

Second to last line. 

Across the Waiohau 2 blocks to lands owned to Ngati Haka-Patuheuheu 
in the Hihrangi Horomanga block. If you changed the words "owned" to 
"claimed", would that help clarify the issue any? 

Oh, I see. The land changed "owned" to? 

To "claimed" is the question which may help to clarify the question. 

Yeah, thank you for the question. I guess what, my inability to 
understand is I probably need more explanation of the nature of your 
question. 

Well, the nature of the question is that Ngati Haka-Patuheuheu claim 
interests in the Hikurangi Horomanga block. 

Yeah. The Ngati Haka-Patuheuheu got interest interest in the Hikurangi 
Horomanga block as a result of the processes of the Urewera Commission 
UDNRA, what they got. 

No, but the issue is asking about the Crown failure to provide and 
construct a legal access road. 

Yes. What ... 

Across Waiohau 2 block lands. 

(Inaudible). 

Claimed by Ngati Haka-Patuheuheu is how I suggest it could perhaps be 
worded. 

(Inaudible). The question is about the failure to construct a legal road. 

That's right yeah. 

Right. Well, the position there was that all land, as a matter of the output 
of the Urewera consolidation scheme, was, in my view of reading of the 
AJHR and all that, was assured the provision of legal access and it was, in 
fact, ordered by the Commission to be provided and it seemed to have 
been done. It was surveyed, and then what happened was that a little bit 
later a Treaty with the workforce at Waiohau to get up the hill we were 
prevented fiom access through the gates and told to get out of it, and I had 
a set-to with a local farmer and then I thought, well, I'd better decide to go 
back and have another check up on the position. When I got back to the 
office, I pulled out the cadastral plans and I found out the latest cadastral 
plan had now shown that the road had disappeared. There was no road. 
It's unthinkable for that to ever happen. From what, I've always regarded 
to be a reliable record and index of the cadastral system. 
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I'm not sure that got to the answer. Yeah, alright. I'll leave that 
particular point. Just lastly, Tama, to follow on fi-om the questions.. 

Can I, I will try to be a bit more helpful to say I'd appreciate if you would 
come back with a written question. 

Okay. Just following on fi-om the questions raised by the Crown with you 
about Waiohau C26 and, sorry, B9 I think it is. The requests from, I think 
as you say Te Manawa o Tuhoe to have Waiohau B9 and access across 
Waiohau C26, you're also aware that Ngati Haka-Patuheuheu claim 
interest in these particular blocks as well, are you not? 

Yes, they have - that's just lA, one of the C26. The other one is actually 
the Ngati Ngahiki(?) family. 

Yeap. 

Yeah. 

But in terms of the Wai C26, I think, which is owned, as you put it, by the 
Crown . . . 

Yes. 

... that's certainly something, if the issue of ownership was raised, that 
would be something that Ngati Haka-Patuheuheu would want to be 
consulted about and have an interest in. Are you aware of that? 

Well, you've got to prove your position, I guess. 

And the fact that Ngati Haka-Patuheuheu are the tangata whenua of that 
particular area is not sufficient? 

I love them, they're my relations. 

Yes, I know. I'm aware of that. IGa ora Tama. (Speaks in Maori) 

Dr A m  Parsonson questions Tama Nikora 

Parsonson Tena koe Mr Nikora. I just wanted to check, again in relation to the 
criteria that you set out for a successful consolidation scheme in your 
earlier paper, whether current market valuations were done in the Ruatoki 
Waiohau Scheme and whether there was a final auditing at the end to 
ensure that the value of the interests of all the owners had been accounted 
for at the end of the scheme? 

Nikora Thank you. And, you wish me to explain the situation in regard Ruatoki 
Waiohau? 

Parsonson Yes. 

Nikora Yes. The, I have not checked up on the valuations views to start the 
Ruatoki Waiohau consolidation scheme and, that was possibly because of 
the reason that I wasn't too fussed about that, because when you had a 



look at the consolidation scheme, it was treating with everybody's value 
on some sort of relative basis. And, now, I indicated earlier there are 
some very good books, but the books of the Ruatoki Consolidation 
Scheme is about 10,000 times better off than the Urewera Consolidation 
Scheme. And, it's actually a pleasure to read. The, and where every 
owner's interest, in fact, is identified in the Ruatoki Waiohau 
Consolidation Scheme. The work of it and the transfer of it, and we went 
from the original ownership into the new ownership, but that does not 
answer your question because I did not check the starting valuations for 
the Ruatoki Consolidation scheme. 

Parsonson Thank you. And you've suggested we look at the books. Dr Rigby, have 
we had the books filed or copies of them, are you aware? (Inaudible). 

Nikora If I can be helpful here, there's a stack of books about that high and 
they're all available at the Maori Land Court in Rotorua. 

Parsonson Thank you. 

Judge Savage questions Tama Nikora 
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Are you suggesting, Mr Nikora, that we should be going through those 
books looking for Treaty breaches? 

Well, the only points that I was trying to make there was the only clear 
proof, I guess, if you wanted absolutes was to have a look at those books. 

Okay. 

At the Land Court. But, trying to copy it will be just impossible. 

Okay. 

The next choice, of course, is whether you believe me or not. 

K-ia ora. Can I please take you to page 7, paragraph 24? The basic 
proposition here, I take it, is that the Crown has pinched somebody else's 
land under the guise of accretion? 

Yes. 

Alright. The problem that we have is we don't know which land it is that 
it is said the accreted part has been pinched from, at this stage, do we? 

Thank you, Your Honour, that's entirely correct. The handicap here is 
that we need some mapping. 

Yes. 

Before us, so we can ... 

So, as a matter of logic, we don't know who the dispossessed owners are 
do we? 
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I think we do know there's no Crown land in the area. 

Yes, but we still don't know who the dispossessed owners are because we 
don't know which piece of land it is? 

Well, if it was accretion, there was no owners at all, but if ... 

Well, your proposition is that it's not accretion. I mean it's come fkom a 
piece of land? 

That's true. 

We don't know which piece of land, therefore, we don't know who the 
owners of that land are? 

Yes. 

We don't know whether they are happy with the situation or whether they 
intend to apply to the Chief Judge for a rectification. Probably we don't 
even know if they're Maori. 

I think, I think, we are both stuck with the problem. The, we need to 
complete the mapping. 

Yes. 

And bring it in fkont of you and have a clear explanation of what the 
accretion was, where it was and what the adjoining titles were. 

Yes. So there needs to be more work done. 

Yes. 

Thank you, that's the point I wanted to make, thank you. Do you have re- 
examination? 

David Ambler re-examines Tama Nikora 

Ambler Just one point. M .  Nikora, just in questioning, my friend, Mr Williams, 
took you to paragraph 18 of your evidence, and he was trying to get you 
to just explain why you describe there being an awful misunderstanding in 
the issue that is stated and, if I might be permitted to lead just to get to the 
point quickly, is your point that the statement of issues refers to the 
Waiohau Consolidation Scheme whereas it should be referring to the 
Urewera Consolidation Scheme? 

Nikora The reference to the Hikurangi Block is the reference to the Urewera 
Consolidation Scheme and the reference to, to the Waiohau Consolidation 
Scheme is a later event. 

Ambler Alright. Thank you. 



h n s l e y  Kerr cross-examines Ewan Johnston 

Kerr Thank you Dr Johnston, Annsley Kerr from the Crown. I will limit my 
questions very substantially from my original indication of time. I would 
like to refer mainly to your #A116 report, your main report, and just 
briefly to your summary report. I take it from your summary report and 
from your conclusion to Chapter 3 that you're very uncomfortable about 
going any .further than accepting that Ohiwa Harbour was a shared 
resource in accepting the interests in that resource identified through your 
research apply. You don't want to make any estimate or any conclusion 
as to the relative level of rights in the harbour? 

Johnston Yes. I carefully sought to present the different claimant positions 
regarding customary ownership andor use of the harbour and deliberately 
limited my conclusions to the level that they are in the report. In doing so, 
I noted that all of the groups acknowledged that Ohiwa is and was a 
shared resource. 

Kerr Conscious of that, and that acknowledgement, when you assessed those, 
all of that evidence against the findings the Waitangi Tribunal made in 
respect of the Ngati Awa report and you've quoted those on page 5 and 
page 23 - would you like to refer to those? If you look at the paragraph at 
the end of the page. 

Johnston Page 5? 

Ken: Page 5. The Tribunal similarly takes a broad view and recognises that 
various groups had interest in Ohiwa, specifically mentioning here Ngati 
Awa, Whakatohea and Tuhoe and also mentioning Te Whanau-a-Apanui. 
And specifically mentioning Tuhoe's claimed historical associations with 
sites much closer to the coast at the end. In your assessment, do you think 
that the middle sentence there, "Similarly, on a broad view, while the 
lands between the coast and the southern confiscation line were 
predominantly held by hapu of Ngati Awa, Tuhoe had substantial interests 
in places either side of the border just as Ngati Awa had interests beyond 
the border". You wouldn't take any issue with the conclusions drawn by 
the Tribunal there? 

Johnston Except to note that Tuhoe do have interests between the harbour and the 
confiscation line. 

Ken I think the Tribunal was talking about predominant interests to the west. 

Johnston To the west? 

Kerr For Ngati Awa. Is that correct? 

Johnston I think, yes, in this context, yes it is to the west of the harbour. 

Kerr And that's consistent with the evidence you've seen? 

Johnston Yes. 
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And then on paragraph 23, again you've quoted from the Tribunal in the 
Ngati Awa case. Here they're talking about several districts with 
extensive overlapping interests and, again, your evidence supports that 
conclusion, does it not? 

Yes. 

And the discrete Tribunal enclaves within larger compacts and the 
maintenance of resource rights in local areas by distant hapu, is that all 
consistent with the evidence that you've drawn to our attention? 

Yes, I think that would be right. 

Okay. Thank you. Now, in terms of paragraph 11 of your summary 
report, you refer to the acknowledgements made to Ngati Awa and 
Whakatohea in relation to breaches of the Treaty in respect of the eastern 
Bay of Plenty confiscation. Have you seen the acknowledge the Crown's 
made in their statement of response in similar words in respect of Tuhoe 
interests in respect of that area? 

Yes I have. 

Yes. And you confirm it's the same sort of concession as made here. 

Yes. 

Thank you. Now, at page 172 of your report, you record the evidence of 
Professor Binney stating that Tuhoe - and this is within the confiscation 
area - "Tuhoe had nowhere to procure the products of the sea and losing 
some of their best farming land and access to kaimoana of Ohiwa, Tuhoe 
were visibly deprived of most possibilities for sharing in the economic 
development of the eastern Bay of Plenty after the wars". Now, while that 
statement must be correct in respect of the land confiscated, later on in 
section 6.4 you, you have described that there were a number of reserves 
granted to various groups and you also provide, further on in your report, 
examples of people utilising the resources of the sea, Maori from further 
afield and coming to the various islands. So, although, of course, it was 
far more difficult, there was access to those resources, it wasn't 
completely cut off. Would that be your conclusion? 

Yes, it wasn't completely cut off in that, yes, there is evidence of people 
travelling to collect the resources of the harbour and, yes, as you said, 
there were some reserves returned to Maori around the harbour. 

And evidence of Maori staying on those reserves and meeting, in later 
parts, there are descriptions of meetings. I don't think the particular 
groups are identified necessarily. 

That's right. 

Thank you. At page 213 of your report you, at the end of the page you're 
describing the construction or lack of construction of roads beyond 
Waimana and refer to Phillip Cleaver's reports and a reporting of the 
engineer in charge of the Waimana Road in 1922 to the Under-Secretary 
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of the Department of Lands with regard to a bridge that was required 
across the Waimana River. Essentially he recommends against the 
development of that bridge. Is that correct? I wonder if you followed that 
up and whether the work was, in fact, pursued by the Government as 
indicated on page 225 of your report where you indicate that the use of the 
wharf at Ohiwa, cargo handling and so on, and you say "one of the 
wharf S heaviest users was the Public Works Department bringing in road 
material and equipment for use on the road into the Urewera country". 
So, is that an indication in 1923, after that earlier reference, that the 
roadwork did continue? 

That might well be the case, but I would have to see, I guess, something 
more particular to say that it was that particular road or bridge that was 
being worked on. 

Then, at paragraph 34 of your summary, you say in your research you 
found little evidence of particular iwi or hapu roles in the administration 
of reserves in the management, and in the management of the resources by 
the Department of Conversation in Ohiwa and you refer to conservation 
management strategies and so on. I wondered if you had looked at 
Department of Conversation files on the administration of the lands 
administered by DOC and you've gone through the various sites - 
Tauwhare Pa, Paparoa Pa - to look at the types of consultation that 
occurred and engagement that occurs between the conservancy and Te 
Upokorehe, including the Te Ahikiroa Trust in the Ruamati Marae? 

Yes, I did look at some conservation files. But I'm not sure if I looked at 
all of the files. 

So, you haven't, seen examples of ... 

Like, it wasn't a systematic search from one right the way through. 

Right. So have you looked at the files on the administration of Uretara 
Island or Ohiwa Spit, or all of those reserves referred to in your report? 

I just, I can't quite recall. I have looked at, and I'm sorry for a lack of 
clarity, but I did have some Department of Conservation material, but I'm 
not able to say exactly, at this stage, where it came from. 

Right. It's just that you refer more to the planning documents and things 
like that than, though you have quoted on some occasions, submissions on 
those plans and so forth. 

Yes. 

Okay, no, those are my questions. Thank you Dr Johnston. 

Thank you MS Kerr. 

David Ambler cross-examines Ewan Johnston 

Ambler Yes, Dr Johnston, my fiend, MS Kerr from the Crown referred you to 
pages 5 and 23 of your report. Particularly page 5 where you quote from 
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the Ngati Awa Raupatu report. You'd be aware that Tuhoe did not 
present any substantive evidence of customary interests in your area in 
that inquiry, wouldn't you? 

Johnston Yes, that's correct. 

Ambler And would you accept that given that it is, or would be, unsafe to rely on 
the conclusions of that Tribunal in relation to Tuhoe's interests in the 
area? 

Johnston Yes, I would agree with that. 

Ambler Thank you, that's all I have. 

Dominic WiIson cross-examines Ewan Johnston 
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Firstly, thank you for your evidence Mr Johnston. I'm giving a question 
today as counsel for Upokorehe. I would like to address the question 
made by the Crown as well, about pages 5 and 23 in the Ngati Awa report. 
In that inquiry would you agree that Upokorehe did not get an opportunity 
to present a full case in the context that U'hakatohea were in Treaty 
negotiations at that juncture? 

Yes, that's my understanding. 

And that was referred to in the Ngati Awa report, wasn't it? 

Yes. 

And would you also agree as you've, in the questions from Mr Ambler, 
that you couldn't be safe with taking the findings relating to Tuhoe. Do 
you think that same question could apply to Upokorehe? 

Ah yes. 

Thank you. Right, I just want to ask some general questions with regard 
to Upokorehe. Would you accept that Upokorehe trace their whakapapa 
from the early, Te Hapu Oneone peoples of the region? 

Ah yes, that's my understanding from the sources that I've consulted. 

And you would agree that the evidence presented so far is that Te Hapu 
Oneone were original inhabitants of Ohiwa? 

Yes. 

Would you also agree that, from the evidence you've looked at, that 
Ohiwa forms a core part of the rohe of Upokorehe? 

Yes, that's right. 

And would you agree that Upokorehe have variously occupied Ohiwa 
over many generations? 

Ah, yes, that appears to be the case. 
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Now, if Upokorehe were ever displaced, would you agree that that was 
generally temporary and they always returned? 

Ah yes, they were displaced at certain times and they did return. 

And they always, and you're aware that Upokorehe today claim that they 
have always kept their ahi kaa in Ohiwa? 

That's my understanding, yes. 

Would you also agree that today Upokorehe have a marae in Ohiwa? 

Yes. 

And they occupy the area today as well? 

Yes. 

And just lastly, you've mentioned in the main report, you've referred to 
the Upokorehe kaumatua, Charlie Aramoana. I just want to know, have 
you had a chance to, for the preparation of t h s  report, had a chance to 
have a hui with him directly? 

No I haven't. 

And a chance to hui with Upokorehe claimants and people generally 
directly as well? 

No. 

I have no further questions, Sir. Thank you. 

Jason Pou cross-examines Ewan Johnston 

Pou Kia ora Dr Johnston. 

Johnston Kia ora. 

Pou My claimants take heart from your sentiment that any attempt to 
determine competing levels of interest is, would be difficult and divisive. 
And I've been instructed not to attempt to get you to do that, but what we 
really want to explore is the prejudice that has occurred and basically by 
Tuhoe being excluded from their coast. Basically, you've talked about the 
impact of the arrival and the institutions of the colonial regime. Now, the 
attempt to actually individualise Maori interests in land, actually the basis 
of what you say would be divisive and difficult, aren't they? Well, the 
Crown has actually gone about trying to figure out how much of an 
interest each individual Maori has, haven't they, through the Native Land 
Court and such institutions? 

Johnston Yes, yes. 

Pou So, they have actually gone about being divisive, haven't they? 

Johnston I'm not sure if it was the Crown's intention to be divisive. 
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But they have gone about being divisive, haven't they? The 
individualisation, the apportionment of, and quantification of, interests 
within Ohiwa Harbour has led to divisiveness, hasn't it? 

There certainly is divisiveness, yes. 

And I just want to have a look at the compensation Court. Tuhoe were 
actually precluded fiom the discussions within the Compensation Court, 
weren't they? 

Tuhoe did bring claims, some claims, to the Compensation Court. 

But, allegations that they were rebels basically precluded them fiom 
putting a case to the compensation Court, didn't it? 

Yes. The case that I looked at with regard to Rakuraku, the case is 
dismissed and he's described as rebel. 

So, claims that some Tuhoe didn't actually participate in discussions with 
respect to Ohiwa need to be contextualised in this light, don't they? 

Certainly. 

That Tuhoe have actually been precluded and that their claims haven't 
actually been looked at, into Ohiwa. 

Ah, yes, that does appear to be generally the case. 

And you acknowledge that Tuhoe have an intricate whakapapa to Ohiwa? 

Yes. 

I think you mention Te Poho o Tuhoe, which is a marae in Ohiwa. You 
mention Tatai-a-Hape which has tairongo on the tahuhu of the marae. 

That's right. 

So, any discussion around Tuhoe that doesn't take into consideration these 
issues, basically would lead to unreasonable results, wouldn't they? 
Because you wouldn't be considering actual, Tuhoe's actual place there. 

Well, you wouldn't hear Tuhoe's full case, no. 

And, really, if we move into contemporary times now, the biggest gripe 
that Tuhoe have had, with respect to Ohiwa, is that they haven't been 
consulted, they haven't actually been talked to. So, the invisibilisation of 
Tuhoe to Ohiwa has actually been something that's continued fiom 
contemporary times. Would you agree? 

Yes. There seemed to be a lack of consultation generally and that did 
include Tuhoe. 

And this is something that Environment Bay of Plenty has actually 
accepted, haven't they? 



Johnston Yes. I think they had acknowledged that. Consultation is certainly 
recommended. 

Pou And I think, and I'll refer you to page 296 of your main report, where you 
actually acknowledge that, you state, it's the third paragraph down, it's 
the indented paragraph. You state that Environment Bay of Plenty 
acknowledge that Parliamentary statutes have, in the past, allowed 
contamination, removal and the results have basically been pollution, 
destruction and this has all happened without consultation? 

Johnston Ah, yes that is an extract from the Environment Bay of Plenty policy 
statement. 

Pou So that's your assertion that's the Bay of Plenty, Environment Bay of 
Plenty's. 

Johnston Yes. 

Pou I don't have any hrther questions. 

DAY 3 - SECOND SESSION 

Annsley Kerr cross-examines Tame Iti (answers translated) 

Kerr Tena koe Mr Iti. I wondered whether you could finish the story about 
Taiarahia Te Maunga(?), which you told us about on the site visit, because 
I understand that you managed to arrange for the protection of that area 
with your protest in Wellington, I understand you went down to 
Wellington and arranged for that. Is that correct? 

Iti 

Kerr 

Yes that is correct. When we met with Peter Tapsell and Koro Wetere, 
because Wetere was the Minister of Maori Affairs at the time, our 
agreements was our negotiations with our Board. Because the Board that 
is your mechanism so that you would talk to the Board, but we were not 
happy with that, with the actions of the board, suppressing their own kin 
in Ruatoki. The spokesperson at that time, most of the discussions was 
done by Peter Tapsell to us and Peter Tapsell said, because he was the 
member for this area at the time, so he said most of the things on the 
government side. Leave things for me to correct. I will talk to the Board. 
And that was how I saw the thing settled. We were merely going down to 
tell our concerns and such matters and perhaps if they were able to we 
would still occupy Taiarahia at the line, we would still be determined Te 
Mahurihuri(?) and the other hapu of Ruatoki were not happy about the 
cutting down of indigenous trees and putting on Taiarahia(?) 

And you've spoken about the Maori Affairs relocation of young Maori out 
of the district for training and the purpose of that was to improve your 
education, as well as looking for areas in which work might be found. Is 
that right? Is that the objective that John Rangihou was explaining to 
you? 

Yes. I told you recently, and I said to you that was the Europeanisation of 
these children of Tuhoe through the schools, yes he said to us, (inaudible) 
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for work opportunities but later on I thought, well, what is the meaning of 
that, the child of Tuhoe to move away from their family, from his 
mountains, as if to say that the work opportunities for us were way at a 
distant place. There was no thought given to any opportunities or 
potential for us to stay here. Most of the advice to us was for the children 
to move to - there was no sustenance here in Tuhoe, it was in other 
places. 

Was there difficulty for you here in Tuhoe at the time? In the 1960s, was 
there difficulty finding work and within the area you were living, 
Ruatoki? 

There was many jobs here. I said to you there were many agricultural 
jobs, but in my view at that time there was no view to looking at the 
potential for children beyond agricultural and labour jobs. 

So, they were actually trying to broaden the opportunities for the children 
in this district beyond the agricultural jobs that were here? 

No, they did not say to us. All they said to us was that there were 
opportunities to you, the youth, to find jobs such as painters, traders, 
mechanics, carpenters or to plant pine at Kaingaroa. Those were the 
options open to us. They did not give us other options, but those were the 
only things offered to us. 

Kerr Thank you for your evidence and I have heard the message of anger and 
pain that you have presented to us and 1'11 take it to heart. 

Dr Ann Parsonson questions Tama Iti 

Parsonson Tena koe Mr Iti. I think all of us are aware of the part that you have 
played within this rohe and nationally in New Zealand history over the 
last long period. I wanted to ask you what has been your view of the 
significance of the Treaty to the stands that you have taken on issues over 
these years, if any, and also have you seen in Crown responses to the 
many issues which you have fought for that the Crown is fulfilling its 
Treaty obligations? 

Iti To me, the distance is growing even greater because this is a Treaty that I 
can see that has been plucked apart. The things aren't being, the 
conditions in the Treaty aren't being adhered to in sections 2 and 3. I'm 
not really happy about the Treaty, because first we did not sign the Treaty. 
That was discussed yesterday, clarifications were given for that, although 
Tuhoe did not sign, Tuhoe is still dragged in there. But you yourself can 
see last year the Takutaimoana was stolen and lost and just recently that 
was done through legislation and so those (inaudible) stealing is still 
carrying on so I don't see any change with my eyes. There are many 
words dropping from the lips of the Crown, but it's only at the lips. But 
to see it in action, not at all, not fiom the lips to see it in action. I'm not 
seeing it in action and any positive things that Tuhoe can see, point to. 
That clear? 

Parsonson Kia ora. 



J Savage Kia ora. 

Jason Pou cross-examines Katerina Anderson (answers translated) 

Pou I just have one question and it arises out of some evidence that was given 
by Mr Steven Oliver. I don't know if you were here when he was 
presenting evidence, but he talked about four men that were arrested, but 
he also talked about 12 women that were arrested and he knew all the 
names of the men, but he didn't know any of the names of the women. 
Do you know the incident that I'm referring to? 

Anderson Yes. 

Pou Was Te Rauwhara one of those? 

hderson Yes. Motoi(?). I have the names with me. I can provide them. 

Pou You talked about them going to Ngahiwa(?). Do you know what 
happened to them when they were taken there, how they were treated? 
Can you give us any information about that? 

S ykes You spoke about the time your kuia was in prison at Mt Eden. The 
question that my fiend is saying, asking for the state that they were in at 
Mt Eden. Were the children of the kuia present during her incarceration, 
if you could have any information? 

Anderson I have the names of the people who were incarcerated, but in my 
knowledge, Mt Eden was a place where the spirit was assailed and the 
body and the intellect, it was a bad place. 

Pou (Inaudible) extending from that, (inaudible) about 12 women. Were any - 
he didn't know who the women were so, is it possible that any children 
were taken? Were there any children that were actually taken as well? 

Anderson Yes. It was told to me that two babies were taken who were still breast 
feeding. 

Pou Do you know what happened to these babies? 

hderson No. 

Judge Savage questions Katerina Anderson 

J Savage I have a question. What should be the proper remedy for the hurt that 
your whanau have suffered? What should the Crown do to remedy it? 

Anderson Elder grand-dame's(?) wish, because she began this matter, her wish is for 
a pardon. 

J Savage Thank you. 

Anderson Pardon for all of them, not just for her. 



DAY 4 - FIRST SESSION 

Annsley Kerr cross-examines Brian Merton 

Kerr Thank you Professor Merton I don't intend to question you extensively 
but there are a couple of areas I would like to explore with you. I am 
going to actually refer to your #J10 report which is the summary of 
evidence answering the stage 3 issues. 

Merton #J? 

Kerr #J10, it's ... have you got that. 

Merton #JlO. 

Kerr Yes, it's stage 3. Yeah. It's what you have been presenting to the 
Tribunal. 

Merton Okay out of that. 

Kerr Now, page 8 paragraph 15 your ... you refer to the 124,000 acres of land 
Tuhoe land within the confiscation line. And you will recall fkom your 
summary #J1 and from your own report that you put that as the upper 
figure. 

Merton Yes. 

Kerr You identify that figure comes fkom Whare Huia Milroy and (inaudible) 
Melbourne and you identify that it includes Ohiwa Harbour and you also 
refer to Professor Binney's evidence about a 57,000 acre figure used 
during the Sim commissions celebrations essentially you go through the 
evidence we have as to the acreage. I wondered whether you had been 
able to contemplate that evidence in the context of the other evidence we 
have of the overlapping interests of Ngati Awa, Whakatohea, Upokorehe 
and therefore being able to make some sort of assessment of the area 
yourself or whether you are just presenting the evidence that you have 
seen to date. 

Merton I am basically taking the evidence that has been assembled by other 
scholars. I would not profess to speak to the interests of Ngati Awa, 
Whakatohea, Upokorehe on this however there is a fair it would seem to 
me that there is evidence that as much of this area was shared although it 
would seem to me that there is considerable evidence that much of the 
area just to the north of this here and in Waimana was Tuhoe and that 
Tuhoe interests did extent much beyond that but this depends on how one 
views right of access in earlier times and I would defer to other 
understandings of that rather than trying to make a judgment because 
these ... my way of thinking is that these kind of blocks that we tend to 
think of with our private property concepts and ideas of nice neat bounded 
areas it's a bit artificial when you begin to place it on other 
understandings. 

Thank you thats helpful. Turning over the page page 9 you discuss the 
four southern blocks and describe in the last sentence of paragraph 16 the 
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loss of interest for a pittance received effectively limiting their potential to 
participate in any way in the (inaudible) economy that developed in the 
area and thats the Tuhoe interests in those four southern blocks. I would 
just like to refer you to table 6 in chapter four of your main evidence 
where ... which is page 275 

Let me just get that. 

Certainly. 

Okay thank you. I have someone finding it for me whch is very good. 
Time saving. 

Exactly. Now I am presuming you are taking that assessment of the price 
paid per acre from the 1 shilling 8 pence identified in the table you have 
assembled there. 

Well that that evidence there comes from OYMalley and from his research 
on these blocks. 

Right. 

And ... 

Okay so so the assessment what we have is an acreage which is the full 
area of the blocks again and I think you understand from your statements 
in your evidence that again this is an area of overlapping interests and the 
amount paid does not reflect a payment for 172,000 acres as it were. 

No but that has to be placed in the context of that whole set of hearings as 
I understand it and the kind of ultimatum fundamentally that seemed to 
occur there where the Tuhoe Ruapane interests were ... they agreed under 
some duress I believe is the best way to put it to that sum of money. The 
duress may have had to do with being labelled rebels. 

I am not ... yes I understand that evidence is being presented on that but I 
am ... the point I am making is that you make a value judgment about the 
price paid and ... 

Well am I making a value judgment 

I just like you ... assessment 

Or am I just accepting what some other scholarship has determined and 
certainly the amount ... the amount received might be the best thing to 
look at and I think thats £1250. Which is not even then was not a great 
deal of money. 

And what . . . 

Given perhaps the extent of their of Tuhoe interests in those blocks. 

But at the same time I'm questioning given the sorts of prices paid here 
and the amount of land just whether you're in a position to make a 
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judgment of that nature or whether you are here accepting the work of 
other scholars. 

On this one I am accepting the work of other scholars but I respect that 
scholarship. 

And just fkrther down on the page when you discuss the quantity of land 
left in Maori ownership again I am assuming that you re taking ... sorry on 
the page J10 that you are taking the approximate 700,000 acres that went 
through the native Land Court and the acreage purchased fiom this 
tabulation fiom a number of scholars. 

I am taking it yes fiom that research. From the individual block report. I 
basically summarise that information just to make some determination of 
the amounts by 1900 that had gone through the Court or and remaining in 
Tuhoe hands. 

And the discussion in this part really focuses on those border blocks. 

I call them the border blocks. 

Right. 

Yes. 

Rather than the rohe potae as you identify. 

Yes. Right. 

And it makes no real assessment of the contribution that the rohe potae 
may have made to the ability to live in the remaining land used after those 
Native Land Court hearings. 

Could you clarify what you mean by the ability to live. 

Well here you are discussing the quality of land. 

Yes. 

Yes. So you are not including the rohe potae in that assessment. 

No. In this particular part of the rohe potae I am focusing on what I call 
the border blocks along the Rangitekei(?) and actually I include I think 
Ruatoki and Waimana in that as well because these were the blocks that 
were brought to the Native Land Court. Okay. Thats the focus there the 
distinction I make really. 

But at this stage there was still quite considerable utilisation of land in 
different areas as people traversed over their territory and their land areas 
except in a couple of examples you indicate the Ngati Manawa I believe. 

Yes. This would be the time when the constraints were beginning to be 
placed on people. North of the confiscation line by now settlement had 
occurred, fences were being put up. Private property rights including the 
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whole point of exclusivity that relates to private property were coming 
into being. It was difficult for traverse areas that once might have been 
traversed for subsistence activities including harbour access and there is 
also some evidence that in the Rangiteki valley the settled people there 
had made extensive use of areas in the hills the Te Whenua range and this 
was starting to be somewhat constrained too. It is an interesting sideline 
here can I just mention ... how schools came to be established. One of the 
demands was. that they had a constant school population so there was 
pressure placed for people to stay in certain locations rather than moving 
seasonally and there is quite a bit of evidence for example from the 
Galatea school about that letters of complaint from the school teachers 
about families moving away to on seasonal activities. Kereru(?) for 
example and growing potatoes in the forest. Now this starts to be 
somewhat constrained by ... through a number of reasons once we get to 
around 1900. And thats the point there this date of this table and these 
figures are really for that period and it is not dealing with the kind of core 
area the rohe potae because that is only now 1900 starting to kind of enter 
into the arena of direct crown concern. 

Okay. But there is considerable change in living patterns isn't there and 
the way that people provide for themselves and this stage. As you have 
just indicated the school example people are settling ... 

Merton Yes there is there is yeah and there is change. And much of that does 
have to do with some of the constraints I would say that people were 
encountering and whether or not some of the other legislation pertaining 
to things like bird protection was beginning to have an effect too I arn in 
no real position to judge because there is the evidence doesn't give us 
much on that. I might talk perhaps a bit later and I think thats already 
been dealt with in other areas. 

Kerr Okay. Lets move to the consolidation scheme and the discussion over the 
page I think on page 11 of the economic units and the evolution of 
commercial fanning in New Zealand. You have identified here that over 
the years departmental officials owners and occupiers changed their 
perspective on what constituted an economic unit and you give the 
examples of what was economic at one point and what was economic at 
another. That change of view was very much a recognition of the 
economic changes that were happening in farming you know changes 
from two largest (inaudible) pastoralism for example were they not? 

Merton Yes in response to a changing global economy basically that New Zealand 
had entered into earlier and we heard yesterday some points made on this 
and place it in the context of the 1930s and the size of holding that would 
provide a minimal standard of living about 30 acres 40 acres and if we 
look at the size of the units ... the consolidated units here as we heard 
yesterday and we have seen i other materials many other units here at 
Ruatoki were in that size range. They were large at Wahaho(?) because 
there was a recognition there that the land was not quite as a good quality 
as here. But the consolidation scheme kind of locked things into place. 

Kerr When an assessment was made initially as to the size of units that might 
be appropriate you say the consolidation scheme knocked things into 



place but you have also recognised that the initial steps taken were 
essentially assistance during the depression period and there was in 
Ngata's mind and the mind of officials a sense that then they would be 
consolidation at a later stage. I understand you have reviewed that 
evidence and concur with that. Is that right? 

Merton There we have to get into the mind of Aparina Ngata and his whole 
approach to Maori development and given that I would say your statement 
yes that thats Ngata's approach. It's ... and Ngata saw ... seems to have 
seen dairy farming on that scale of unit which was the scale of unit that 
was economically viable just in the period that he was most familiar with 
the 1910s and 1920s and in the area that he was most familiar with which 
of course is the East Coast. And the schemes that were put into place in 
many places including Ruatoki I think in his vision while he was still 
Native Minister reflect that ... reflect his vision but economic reality was 
changing quickly and it seems to me and this is an argument I make in my 
main report is that the Maori Department of Native and Maori Affairs got 
locked in and their vision didnt change until it was well and then they ... 
under Ngata I would make the argument that he probably ... he seems to 
have seen the development schemes as a form of community development 
but by the late 30s that vision was changing too and economic models 
seem to have come to dominate the departments thinking and in other 
words making sure they got the loans repaid. Fundamentally they were 
loans we are talking about here. 

Kerr Yes but they did bring in additional schemes and additional policy the 
development schemes. There was consolidation of interests later on we 
had the amalgamations so policy is changing over time sometimes it is a 
bit too ... is reactive and a bit late but there is recognition that that has to 
be changed to some of the schemes. They cant just sit there and the vision 
for 1929 or 1922 when this one started. 

Merton No thats the time lag that seems to be crucial. These time lags you know 
10 - 20 years - 30 years and they ... I think that does make a difference. 

Kerr In terms of your assessment how you say it might have been possible to 
have some form of horticulture on these lands. Now there was isolated 
pockets of horticulture in parts of New Zealand but if there really were an 
economy that was neat and well sheep and cattle based couldnt we. 

Merton Yeah. The ... 

Kerr (inaudible) per 

Merton The protein industries were (inaudible) Jarnes Bellich. Yes well I was 
looking at that in relationship to the department of Maori affairs attempt 
to ... they established horticulture offices in the mid 1940s and there were 
investigations by those officers here because there was a realisation that 
there was successful horticulture at Te Puke, Tauranga and along the coast 
and ... but my understanding of it here looking at it here and also looking 
it over in Gisborne was that the department discontinued it's horticultural 
thrust and I have no really clear comprehension of what changed that that 
it would seem that this was the mindset that it will focus on dairy farming 
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sheep fanning rather than moving in this well direction which at the time 
would have been really quite radical and it also would have cost money. 
And that was something that came out of the again much later out of the 
Ruatoki land use study which we heard a little about yesterday that to 
have changed things dramatically would have involved a scheme perhaps 
of the scale of the original development scheme programmes and that 
shall we say the Department of Maori Affairs baufed at that notion it 
would seem. 

So there ... 

Both them in the 40~150s and perhaps later. 

So they simply didnt have the funding or the authority to produce that 
funding. 

Oh I cant ... I don't know. 

Okay. You don't know. 

I don't know whether ... 

And you don't know whether the assessment was that the land wasn't 
suitable or there isn't sufficient evidence for us there. 

Oh I think there is some evidence to indicate that some horticultural crops 
would do well here others would not. Here at Ruatoki and at Waimana. 

The cost was high for something that may not succeed. We have the 
example of kiwihi t  fi-om the 80s. 

Yes. The cost of investing in horticulture can be high. But it doesn't 
necessarily need to be it just depends what crop. And it depends upon you 
know the will of shall we say the will of policy and then it ... 

Turning to the evidence you have drawn on the types of ideas for 
development of land page 15 of your summary the (inaudible) 
incorporations and trusts and consolidation here you discuss the 
community at Maungapohatu and seem to conclude that the governments 
invasion of Maungapohatu in 1916 was essentially an attack on those 
novel developments that Rua was pursuing in the community. I wonder if 
your really intending to draw that conclusion. We are in the first world 
war in 1916. You look at the treatment of conscientious objectives during 
that war. There was lots of allegations of sedition against Rua at that 
time. 

I am well aware of all of ... 

Yes 

The details of this the events that relate to the Maungapohatu cornrnunity 
not only in 19 16 but previously. 

Yes. 
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I am drawing a general conclusion here based upon my understanding of 
shall we say government thinking about the way in which Maori 
development should proceed and all I am really saying is that this model 
which in effect was applied at Tarehaka earlier of communal collective 
development and emanating from the Tareaka(?) whenua themselves was 
an altered alternative to these other forms of dealing with issues of 
multiple title and the like. It was squashed it came to an end 
fundamentally in 1916. You can draw whatever conclusions you like 
fiom that but and I kind of make the argument in the context of that 
broader picture of this form of collective development which is found a 
deeply embedded in the European tradition and I make the point that what 
happened at Maungapohatu had many of those characteristics but it was 
done in a very Tuhoe specific way. And it ran counter to prevailing 
thinking. It certainly ran counter to prevailing thinking about the way 
New Zealand should proceed. 

But you are not suggesting that the invasion itself was to achieve that 
objective of destroying that communal development. 

I am not suggesting it directly but I would speculate that there may have 
been an element of that in it. 

Now you ... 

Oh and one final point on that you see it comes back to another thing. 
The other forms that I mentioned earlier committees and incorporation 
trusts and even consolidation schemes are all notions that have a 
legislative backing in other words they emanate fiom Crown authority. 
This is a scheme that this kind of approach that. we see at Parehaka and 
Maungapohatu is not. It is coming from the tangata whenua themselves. 

Wi Pere and Reeves and Ngati too before they were part of the 
government developed some of these thinkings. It was their ideas. What 
they managed to achieve was essentially a government buy in and 
government required legislation to ensure funding of those schemes. 
Would you accept that? 

Yes I have some fair understanding of Wi Pere and Reeves and James 
Carroll and yes they but nonetheless this then becomes established 
government policy through the legislation and then implementation to 
establish the government lines of authority and I am just making that 
contrast okay. 

But essentially government needed the legislation to ensure it had the 
powers to carry out the policy developed by these leaders. 

Well it is kind of interesting to trace that one through. But certainly the 
committee idea is early in the thinking that later it's after people like Wi 
Pere have been elected to Parliament and so on that these ideas seem to 
become formalised so I think there's some degree of integration of ideas 
there. 

Okay. 
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I wouldn't say that it's entirely coming out of the minds of Wi Pere as a 
Maori. Wi Pere is Teitanga (inaudible), Ngata is Ngati Porou I say theres 
some other dimensions involved as well there whereas in the case I think: 
of Parehaka ni Maungapohatu it is not. It's coming. 

On the next page 16 you see no evidence to suggest any development 
finance was made available to Te Urewera Maori before 1930 or so and 
thats even though you have identified the foms where that funding might 
have come through can I just check with you whether in your research you 
have checked the files of the Maori Trustee at this stage or the Maori 
Land Boards to see whether any of the funding came through those 
avenues. 

We didnt check the Maori Trustee we had some people quickly look at the 
Maori Land Boards but the time available on this did not I still would not 
have completed that part of it if I had waited ... 

Certainly 

But the quick take on it no we didnt find anything. 

Thank you. 

And I am always very hesitant to see it is not there. 

No. No. Sure. 

Excuse me MS Kerr could I just clarify that part of your answer I didnt 
quite catch it. Did you make a full search of the Maori Land 

No we did not but we had a cursory look. 

A cursory look through it. 

Yeah. And that would seem that there was not. 

But when you did a similar look in Gisborne examples did in fact spring 
out of that kind of lending. 

Ah yes but there it was also related to Maori having individual certificates 
of title as well. 

Yes. 

And that does not seem to have been ... we couldnt find any evidence of 
that here either although again the search was not at all inclusive because 
that material is difficult to locate sometimes. But thats one of the key 
things in that other inquiry we did manage to find examples. 

Yes. 

Of individual holding certificates of title that enabled them to access many 
sources ... 
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Thank you. 

With difficulty I might add. 

Thank you. Just picking up that point thats ... you covered the advances 
to settlers legislation and as I understanding it Ngata in 1906 ensured 
there was changed to that legislation to ensure land couldnt be sold. 
There would be some other form of retrieving a security. Is the issue 
there with the particular devices that were available it's really the 
individual ownership or the certificate of title issue. 

Well that one with Ngata in 1906 it's really with entities such as trusts or 
incorporations. That 1906 legislation really focuses on. And this was if 
such entities failed to meet their mortgage payments foreclosure could not 
happen but the land the operation would be placed under the .. it was a 
public trustee and the money would be collected by the public trustee and 
paid to the bank and this happened in some cases. 

Have you found some cases in this inquiry district. 

No. 

No. 

Mainly because we could not find any evidence that trusts and 
incorporations had been formed here so of course under the legislation 
they could have been but people here did not seem to take that route at 
that time. 

Now turning over to page 28 just a question of clarification for me at 
paragraph 47 you note that government took responsibility for 
infkastructure development and maintenance and you list there first 
Rhodes. Can I just clarify with you there did the government take 
responsibility for all roads or was there large community element in that. 

Well it depends on levels of government too because we are dealing with 
the difference between central government and local government and 
roads that from the 1920s the central government took responsibility 
which were arterial roads and the counties the local bodies had continued 
the responsibility for other roads but earlier than that there had been 
roading districts and road districts actually in some parts of New Zealand 
precede counties 

Yes yes. 

And it just depends what part of New Zealand you are in and then it gets 
complicated by the whole issue of provenances and what happens after 
provenances are abolished and the like. Now that does not necessarily 
pertain here but and . .. 

There was also quite an element of expectation of private development of 
land that roads would be joined up to the county and roads fkom private 
developments as well wasn't there? 
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Well that expectation comes based upon the potential of rates. 

Just to finish off the development scheme question on page 34 you refer 
again to the 4 development schemes and Te Urewera. You say in 
paragraph 58 the 4 schemes in Te Urewera had their labour costs almost 
entirely paid out of unemployment subsidies up to about 1943 
fundamentally shielding the owners frorn the full cost of development as 
unemployment .subsidies were not included in the development costs 
which they had to repay. I asked a witness earlier in the week about this 
and he thought that the units did have to pay up that costs but I understand 
you have looked at this issue and concluded they did not. 

Well the first point is each of the development schemes were a bit 
different. 

Yes. 

And even on Ruatoki and Waihaho(?) the different sections of the 
development schemes were different in terms of how the unemployment 
money was used. 

Yes. 

And at Ngatimanawa(?) although units as they were called were 
established they were never really developed but the scheme was 
developed as a whole and people worked on the scheme. At Ruatuhuna(?) 
units were also developed but their the occupiers were paid from the 
unemployment subsidy and profits frorn famning if there were any went to 
pay off the development debt. Now the other thing to keep in mind is also 
many more people were paid under the unemployment schemes than 
actually were occupies even here at Ruatoki. I think I have some statistics 
in the main report on this. And I am trylng to recall from ... I looked at a 
lot of the occupier accounts which list all the things that go into the 
repayment how much the government has kept ... the department is 
keeping the percentage of the cream check actually fares at 30% or 40% 
or whatever of the cream check and I cant recall and I would think I 
would have noted it that there was if there was some money going to pay 
off the pay back the subsidies and this would have been very complicated 
because only a portion of the unemployment subsidy went to people who 
were occupiers. Much of the money was going to other family members 
who were working on the schemes generally under the contractor 
arrangement and I should also point out that there was a big debate about 
this between the Treasury department and the Maori affairs department in 
1952 about what to do about this unemployment subsidy about this money 
paid and in the end it was decided and it's I detail this in the main report 
not to force people to pay it back. 

Yes. Yes. 

Okay. So it was concluded at that time and the most notable point I made 
there is this money was not a loan. These were not loans. 
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Thats right and thats the conclusion you have drawn yes so I am 
presuming that it's the (inaudible) that the ... 

It's based upon looking at that material from the 30s to the ... 

Yes. 

And to the local the occupier accounts. 

Yes. Yes. Thank you. Just a point you make about the cream checks 
page 27. The ... well the Ruatoki scheme I am not sure whether it is 
cream or milk where individual accounts were established. The 
department received a share and you say often 40% of the payments made 
by the dairy factory for the cream. Now under the lands and survey 
schemes where pakeha farmers were established a similar sort of approach 
cubed in terms of repayment of developments finance essentially. Is that 
right? 

I haven't looked at that in detail. 

Right. 

But ... 

On some of the schemes they just be paying a living allowance would 
they? so this is a different payment the workers on the schemes. 

The other workers. Yes. But the occupiers also were also could receive 
unemployment money too and in fact it's the big buffer in terms of 
income in the 30s at least. 

Right. Now this 40% that was going or up to 40% was going to in the 
case of Ruatoki in part payment of repurchase of some land within that 
area as well thats where the payment is going to the development costs 
and repurchase of land or you're not familiar with that aspect. 

I didnt pursue that particular part of it. I was more interested in this 
context of the incomes that were being derived from the units. 

Now I would like to turn to the crowns response to infectious disease on 
page 32 of your report. Now from the establishment of a public health 
department in 1901 one of the main responsibilities of that department 
was the containment of infectious disease and policies in that regard and 
do you set out in more detail in your report and here some examples of the 
initiatives that were taken to contain the smallpox and typhoid breakouts 
in this area during these periods. Now I would just like to draw out a little 
more the motivations for these temporary camps and hospitals. One of the 
issues you identify is an aversion to utilising hospitals and you see that 
this response by the government or the health department was in part 
response to that. To ensure that the outbreak was contained and to meet 
the particular requirements of this community and others who had the 
same attitude. Is that your understanding of some of the development of 
policy in this regard. 




























































































































