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Ah, no, but I, if I'm correct in my memory here, that's the reference she 
uses for the letter existing and on reading the letter I can't find a reference 
to such a letter. 

Now, paragraph 24, we've got a statement from Ormond at the end of that 
paragraph that Te Kooti then moved from Puketapu to the Wairoa District 
and that they now hold what is known as the Upper Wairoa and the 
confiscated or ceded land there. 

Right. 

And you go on, in paragraph 28, to make the comment at the end there 
that there was no relationship between the location of Puketapu and any 
land that was subject to confiscation. And we've probably thrashed this 
issue quite a lot in this Tribunal, but the important point of Ormond's 
comment is that the perception is that land in the Upper Wairoa has been 
confiscated. You'd accept that? 

Yep, his perception is. 

Yeah. And the point that you make in that, in your report is that, in fact, 
at law, it had not. 

Yeah. And I think, again, I'm going on memory here, but Puketapu was 
outside of the area I thought. But, yeah, there's a difference between 
Ormond's perception and the fact on the ground, yeah. 

Well, Puketapu is on the Ruakiture River, up towards Papune, so it's on 
the edge of that of the, it's on the northern edge of the four southern 
blocks. Are you aware of that? 

I thought it was outside them. 

It's just north of those four southern blocks. 

Okay. Excellent. Yep. 

It's in the region. 

Yes. 

Alright, well, paragraph 30, there's a reference to Mair's statement about 
Tamaikoha, who still upholds the kohuru(?) system and says as soon as 
the Arawa occupy Ohiwa he will make another raid. Now, the reference 
to the Arawa occupying Ohiwa would be the Arawa military forces. 

Yeah. 

Now, over the page at footnote 35, you're contesting the, what Binney 
says was the imprisonment of Tuhoe individuals by N gati Awa and N gati 
Pukeko. Alright? And, in the brief time available last night, having 
referred to your document bank, at page 16, is part way through a letter, I 
think it's from Ormond. Page 11 is the beginning of the letter it's a fairly 
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long report, oh, sorry, that's the, sorry, no, it's the earlier document bank 
which is page 101 of your first document bank, sorry. Page 103 is the end 
of that letter, I'm just trying to workout who that is from. I'm sorry, I 
didn't make a note but the commanding ... 

St John. 

Sorry? 

That's from St John. 

That's from St John? Alright. That's right. And at page 101, there's 
reference in the middle of that page to "Mr Clarke has removed down to 
Whakatane itself the so-called friendly natives" and there's reference then 
to Makarini and my question is, although you differ with Binney as to the 
question of whether they were formally imprisoned or not, you would 
accept that Clarke had intervened to have them taken out of the district. 

Battersby Yes. 
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Yep. Alright. Paragraph 49, another area of difference of interpretation 
between you and Professor Binney and it's a question, she suggests that 
this letter is equivocal and you don't seem to agree with that. But, just 
having a look at the letter, where it says "you stay there. Do not attempt 
to creep here. Do not listen to any talk that may go out from Ruatahuna 
after this letter". Would you agree that that's a sort of defensive, there's a 
defensive tone to that, to say to the Crown keep out of the Urewera? 

Dh, yeah. There's that. I think there's more to it than that. 

Alright. But, it's not, it's not openly aggressive in suggesting that they're 
going to come out of the Urewera? It's stating a defensive position. 

Because of the way the letter's written and we're dealing with an English 
interpretation of what's written, so we're at something of a disadvantage 
and we can't really read too much into it. My interpretation is that there's 
more than a suggestion of defence here. "Do not listen to any talk that 
may go out from Ruatahuna after this letter". I took from that, that there 
was, we don't want any more communications and that usually means that 
we're not interested in peace. Now, I've disagreed with Binney on her 
interpretation, but because of the nature of the letter, we'll probably 
continue to disagree and I don't think there'll be a resolution on that. 

Alright. Paragraph 83, on page 36, you deal with the battIe of Ngatapa. 
Do you see that as a turning point where the Tuhoe support for Te Kooti is 
increased, solidified? 

No. I think my position is that they must have been committed before 
then, because to do so afterwards would invite certain Government 
reaction and it would seem odd to me that you would do that if you 
weren't involved prior. If you had no previous reason to escort Te Kooti 
and you didn't want to, to do so after Ngatapa would simply ask for 
trouble for no reason, it would seem to me. 
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Well, you say it would have been an odd thing for Urewera people to have 
joined him after his defeat had they not supported him beforehand. 

Before, that's right. 

Yeah. Well, it's a fairly cold logic, isn't it, because people go to support 
other people when they've been beaten? They don't only go and support 
them when they're the victors. 

Yeah, that's fine, but they would do so knowing what the likely 
consequences would be, wouldn't they? 

Yes, but, well, we've got ... 

I think if we go to, and I can't remember the fellow now, but there's 
evidence that I have cited in here about involvement in the Poverty Bay 
raid of Tuhoe people. That, added to this logic, would seem to me to 
strongly suggest that they were already committed by this time. 

Well, that some were. There's evidence that some were there. 

There's always, there's always some. We can't ever talk about all. 

But what you what you seem to fail to take into account is the religious 
aspect of Te Kooti and what he was promising to be able to deliver to the 
people in terms of return of land and so forth it just seemed that you cant 
analyse what's happening there with the cold logic from 2005. It 
shouldn't be a surprise that, after Ngatapa, there's increasing support for 
Te Kooti, should it? 

I appreciate what you're saying. I disagree with you. I think that I 
haven't not considered the religious element, but I think that Te Kooti 
would have appealed with that religious element before N gatapa. That the 
religious element would not override leaders of Tuhoe thinking about the 
consequences of what they would do. It's my view that they joined before 
that and that the reserve of Ngatapa meant that they had to continue to 
support him because they'd been part of it, or with him before that. I 
don't find convincing the argument that they would join after that. It 
seems to me that they would figure out what the likely consequences 
would be and that they would be severe. 

Well, in that section of your report, paragraph 77 through to 85, you, 
again, disagree with Professor Binney as to Tamaikoha's position and you 
cite some reports which really are speculating as to what Tamaikoha's up 
to, paragraph 77, 78 of your report. And you seem to suggest that at that 
point in time, late 1868, early 1869, you're suggesting that Tamaikoha has 
joined with Te Kooti. That's your proposition, isn't it? 

I think, given that evidence, there's reasonable grounds to dispute 
Binney's statement that he never joined him. There seems to be a 
reasonable degree of evidence there to support the fact that he was 
thinking about it and that he tried to and that he may have done. I suppose 
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all I'm doing there is warning against any hard and fast rejection that 
Tamaikoha joined Te Kooti. 

Are you aware of the traditions within Tuhoe that Tamaikoha remained 
separate from Te Kooti? 

Yes. Yes and I'm sure that's where Binney's argument extends from and 
what I've done here is referred to this evidence which suggests otherwise. 

Alright. 

I mean, that's fair enough. The other thing too, is, you know, I've 
mentioned Mair on previous occasions being in a good position. He 
seems to have sources closer to Tuhoe than most of the other Government 
officers and because it's Mair, I would tend to give it slightly more weight 
perhaps, than if another Government officer had mentioned it. 

Yep. But he's still relying on rumour and speculation. I mean, in military 
intelligence ... 

Yeah. 

... like (inaudible). 

Yeah I think, you're dealing with an oral society, so I don't know whether 
we can say it's rumour and speculation. He's relying on things that 
people have told him. Those people being Maori, and those people likely 
to have been Urewera Maori or in touch with them. So, he's not relying 
on simple rumour and speculation. I'd disagree with that. He is dealing 
with oral reports that he's heard. 

Yep. 

They mayor may not be correct, but there we have it. 

But what stands out to me is that, following this period, there's no 
evidence that I've seen in your report or any other reports as to 
Tamaikoha actually being involved in any of those excursions of Te 
Kooti. 

No, after this initial period, there's no evidence that he is with him. 

No. And there's some fairly candid statements by informants later, aren't 
there, to the likes of Best as to who was at certain events? 

Right. 

Paragraph 203 

Say again, 203? 

203. You comment there the strategy aimed at dividing militant rebel or 
guerrilla forces from the popUlations that support them is a commonly 
used counter-insurgency technique and it did seem to me that we get back 
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to this, in talking about that technique, you get back to that very dilemma 
of how do you differentiate, in a campaign like that, between those that 
are revels and those who are not? You'd accept that? 

Battersby Yes. 
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Paragraphs 209-219 is where you deal with Te Keepa's peace and I 
wonder if you have got Professor Binney's first report handy. Now, at 
paragraph 213 of your report, you say "At any rate Binney's assertion that 
Tamaikoha spoke to all Tuhoe as countered by her own statement that he 
could not speak for Waikaremoana" and you footnote that to page 213 of 
her report. Can you go to page 213? You have got that? 

Yep. 

I don't see where Binney is saying that he spoke for all Tuhoe. 

Okay. 

On that page. 

Can you just refer back to my report again? 

Your report, paragraph 213, at the bottom of that paragraph "At any rate 
Binney's assertion that Tamaikoha spoke for all Tuhoe" etc. 

Okay. 

She doesn't make that statement in the report. 

It could be the footnotes in error and I may need to just recheck where 
I've got that from. 

Well, it's unlikely that it's going to be an error, because that is the very 
passage that you're referring to from her report. What she says is "He 
also stated carefully "the Ureweras also join of that agreement" although 
he added in a further note that he could not speak for Waikaremoana as he 
had not been amongst them". Can I just suggest that you're really 
overstating what Professor Binney is stating there? 

It could be, but I wouldn't mind the opportunity just to reacquaint myself 
with Binney's argument in relation to Tamaikoha to see what it was that I 
was on about and why that error has occurred. If it's as you say, then I've 
overstated it, but I would like the opportunity to check it. 

Well, if we just deal with the passage in Binney's report there. You'd 
appreciate that he had said that he could not speak for Waikaremoana? 

Right. 

So, he acknowledged the mana, I guess, of others. 

Right. 
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Yep? And the point, I guess, that I want to explore with you is that 
Tamaikoha and Te Keepa are nevertheless endeavouring to broker a peace 
that will be all-inclusive of Tuhoe. Is that how you read what was taking 
place then? 

No. I think that they're probably at the first stage of endeavouring to 
establish a peace to start with. I don't think that he's trying to make one 
with all of Tuhoe at this point. Peace is, it's an incremental thing, and I 
don't think you could start off with that huge goal at this point and I don't 
think he is starting off with it. 

But as the history goes on you'll appreciate that others within the 
Urewera, within Tuhoe, constantly source back to Te Keepa's peace. 

Yes they do refer to it. Yeah. 

Don't they? And so you've got that on page 214 of Binney's report, 
there's reference to the Ngati Whare chiefs and they refer to "listen, the 
first peace was Kemp's to Tamaikoha, that is to all Tuhoe Urewera". 

Yeah, they definitely knew about it, yeah. 

Yep. And I think there are several other passages in your report where, in 
later periods, they're all referring back to that peace. 

Yeah. 

So, it's very pivotal. 

It's an importance stage, yeah, and I think both sides realised that. I 
mean, there's the information that you're talking about, there's also the 
fact that the Government see the opportunity as well. 

Yet it wasn't, as I read your report, it wasn't really a Government 
initiative was it? It was Te Keepa. 

Yeah, it was Te Kepa acting outside his authority, yeah, from the 
Government, yeah. 

Yeah. Paragraph 230. Just not quite sure if there's a mistake here, but 
you refer to, "at Ohiwa Ropata met with Te Kepa. Binney characterises 
the meeting as stormy, although she notes that there is in fact no 
contemporary evidence for what occurred between the two". And that's 
at Professor Binney's report, page 210, and I had understood that it was a 
meeting between Ropata and Tamaikoha. At the bottom of page 210, 
Professor Binney says "Ropata found Tamaikoha at Tawhana on 
17 March 1870. Nothing exists in contemporary accounts to suggest that 
happened but Porter's retrospective history is clear that there was an angry 
passage of words between Ropata and Tamaikoha, almost leading to an 
open fight. But Ropata, in the end, continued to respect the peace." So, 
isn't it, in fact, a meeting between Ropata and Tamaikoha? 

Yeah, it looks like it, doesn't it? 
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Yeah. And you'd agree that the account from Porter, at least, seems to 
characterise it as stonny. 

Yes. 

Paragraph 243 and, again, there's criticism of Professor Binney. You say 
"Binney is critical of the Government's searches at Waikaremoana as 
being based on an erroneous premise, but this does not take account of the 
various reports of Te Kooti's whereabouts and the Government's 
uncertainty about where exactly he was." 

(Inaudible) paragraph number. 
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Thank you. 

Now, so, you criticise Binney there and this takes us back to page 220 of 
Professor Binney's report and it's the bottom of the first full paragraph 
where she says "From Onepoto they launched a series of raids on the pa in 
the northern side of the Lake. They were operating on the erroneous 
premise that Te Kooti was sheltering there and once again they destroyed 
everything they encountered." It's a small point, but Professor Binney is 
not being critical, she is simply stating that they had erroneous 
infonnation. 

Yes and I think probably, again, you're right, it's a small point, but the 
Government simply didn't know where he was and I'm not sure that the 
fact that it turned out to be incorrect would, is that material. They're 
acting on the infonnation that they have. 

But it's historically relevant that it was an erroneous premise, isn't it? 

Yes, in the end, yeah. But it turned out to be wrong. 

Paragraph 270. Again, you're critical of Professor Binney's construction 
of the peace, and it just seemed to me that you're not actually, you're not 
actually that far apart from what Professor Binney is saying anyway 
because, as you say at the bottom of the page, "Tamaikoha won important 
concessions partly through his own strength of character, partly through 
the clearly embarrassing actions of St John and partly through the respect 
that he commanded from loyalist Maori in Government offices." 

I don't think we are far apart. 

No. 

I think my point is simply that he did make comprises. It's important to 
realise that he did so. 

Well ... 
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And I suppose, I'm distancing what actually became Tamaikoha's peace 
and the initial terms given by Te Keepa. 

Yeah, you say he made important concessions. He gave up fighting, but 
that's not a concession in peace, is it? That's the very aim of peace. 

It's more the allowing the troops to search for Te Kooti. Yeah, giving up 
fighting is an essential prerequisite. 

Yeah. Paragraph 323, again, at the bottom of that paragraph there's 
criticism of Professor Binney which just doesn't seem to stack up. You 
say "Binney describes the terms of clemency to those who surrendered is 
appalling to contemplate, yet McLean's letter described the policy already 
in place to which numbers of Urewera people had already responded." 
Now, if you go to paragraph 213, Binney's, sorry page 213, the top 
paragraph, Binney's comments are not about clemency, she's talking 
about what was to happen to those who surrendered by force of arms. She 
says, "Conversely, those who were compelled to surrender by force of 
arms should be tried under the Disturbed Districts Act 1869, that is on 
charges of high treason with possible death sentences." And she said that 
that was appalling to contemplate. That's not clemency. 

Okay. 
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Paragraph 364, at the bottom of the page again, where you disagree with 
Professor Binney, sorry the bottom of paragraph 364, her view is that 
"Tamaikoha was holding to a position of neutrality but was forced to 
assist, being told that he must co-operate if he wanted to enable 
surrendered Urewera people to return again to their homes however the 
evidence shows merely that he was written to, he was asked to assist and 
he did so". And then you go onto describe Porters description of the 
meeting as initially involving some very high words. You see that? 

Yep. 

Alright. It just seemed to me that it was a reasonable conclusion that, in 
terms of the very high words, there was quite a discussion that took place 
which suggests some pressure placed on Tamaikoha. 

Oh, I don't know if it's suggestive of pressure. There's an animated 
discussion that takes place, but I'm not sure we can take anymore from 
that. 

Well, following that animated discussion they come to an agreement. 

They do. Yep. 

Paragraph 420 and 421, you quote the letter from Te Purewa that "I be left 
alone with my young people to manage affairs at Maungapohatu. I do not 
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want to have anything to do with Ruatahuna, let Te Whenuanui and 
Paerau manage their people and Tamaikoha to manage his people. The 
reason I ask this is that the management of these hapus may be clear by 
their four leaders." And then you offer what I would suggest is a pretty 
odd comment. You say "the letter was an expression of what Government 
officials often called jealousy between the chiefs and is indicative of the 
same phenomenon that Preece had earlier described following his June 
expedition in the Urewera district." And what I put to you is that it's not 
actually suggesting jealousy, it's suggesting an understanding of mutual, 
well, of separate areas of mana and authority. Do you accept that? 

Yeah I accept that. I think that's probably what they referred to as 
jealousy though. 

What in that, with their 19th century glasses on? 

That's how they saw it, yeah. Fiercely independent of each other. 

Well, that's not suggesting fierce independence though, is it? 

I thought the letter rather did. "I do not want to have anything to do with 
Ruatahuna." I think he's trying to separate himself from them. 

But" . 

And he doesn't want to be privy to decisions made by them about him. 

It seems, it seems that this is indicative of the struggle that those Crown 
officials seemed to have with Maoridom being able to work at one level as 
a collective and then at another level to have separate areas of mana or 
authority. 

You think the letter is indicative of that? 

No, I think what is indicative of that is the interpretation that you place on 
it of as to how 19th century officials would have seen it in terms of it being 
jealousy. 

I think the jealousy is referring to a rivalry between them in terms of their 
position viz-a-viz each other. I think that's what they were referring to. 
I'm not sure whether it goes any further into the difference between, on 
one level a collective and on another level independence which surely 
must go with any society. 

Yes, but the jealousy you refer to doesn't come out, on a fair reading of 
that letter there's no suggestion of jealousy. 

No there's not. What I'm saying is that's what Government officials 
considered to be the rivalry between the chiefs. 

Yes, and what I'm suggesting to you is that they struggled, that those 
Government officials struggled to understand how these people from the 
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hills here could, on the one hand work as a collective and then, on the 
other hand have separate areas of authority. 

I'm not sure that that's, the situation is indicative of that. I think in any 
society groups are going to act like that. 

Well, this comes back to, I think, one of the important areas of difference 
between yourself and Professor Binney because you seem to pooh-pooh 
the idea of Tuhoe operating in a corporate level during this period. Don't 
you? 

I don't, yeah, I think the evidence isn't, I think the evidence seems to 
suggest the difficulty of their attempts to act corporately. 

But there's certainly a lot of attempts to act ... 

Oh there's definitely attempts. I'm not saying there's no attempt. What 
I'm saying is that they seem to run into problems. 

As might be expected. 

In any society. 

Yes. 

Yeah. 

And the point is that, throughout this period, there are references to taking 
issues back to the runanga. 

Oh, yes. 

And people coming from large hui of Tuhoe and making decisions. 

Yes. 

Yeah. Now, paragraphs 433-434 you're disputing Professor Binney's 
idea of there having been a compact. 

Yeah. 

Yep? 

A singular compact. 

Will you accept you accept that there was a compact? 

I wouldn't call it a compact. What there is a series of arrangements where 
groups of people agree to peace with the Government. 

Yep. Well, at paragraph 434, the middle of that paragraph, again, you're 
picking up points from Professor Binney. You say, "Moreover, there is 
no evidence at all that Te Whenuanui and Paerau were taken to 
Wellington to discuss the internal regional autonomy of the Urewera 
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district." Alright. Now, if I can just refer you to page 261 of Professor 
Binney's report, footnote 101, you see that she deals with that issue in 
some detail and she says "I've not found evidence for the visit", but goes 
onto to reference in Ormond's letter and so forth which suggest that they 
did, in fact, attend Wellington. 

I don't think Ormond went to Wellington. I went back to that report that 
she's got there and ... 

Sorry Ormond, we're talking about Te Whenuanui and Paerau going to 
Wellington. 

Going to Wellington, yeah. I don't think they went to Wellington, 
though. I think there's some confusion in, Ormond was in Hawke's Bay, 
and Te Whenuanui and Paerau went to see him there. I don't think they 
ever went to Wellington and there seems to be some suggestion that they 
did, but I'm pretty sure they never went to Wellington. 

Well, if we come back to this whole issue of the compact. Paragraphs 427 
and following, you're dealing with the correspondence that is written at 
that time. 

Battersby Yep. 

Ambler 
20 

Battersby 

Ambler 

Battersby 

25 Ambler 

Battersby 

Ambler 

30 Battersby 

Ambler 

Battersby 

Ambler 

Battersby 

35 Ambler 

11236 1 

And, you would accept that in those letters there's reference to the people 
having authority within their own territory? 

Yep. 

And that's really part of Binney's thesis was that that was an integral part 
of that compact or understanding. 

These letters are integral to that, yes. 

Yep. You were at the hearing at Waimana, in the first hearing week, 
when Professor Binney gave her evidence? 

Yes. Yes. 

Because, at that hearing she had uncovered a record of what Ropata 
Wahawaha said by way of a speech. 

Right. 

On departing the Urewera, I think it was the 11 th of December. 

Oh yes. Yeah. I think I'm familiar vyith that. 

Yeah. It didn't seem to be referred to in your report though. 

No, it doesn't. I'd forgotten about it. 

Alright. 
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I think this report was written before she gave evidence too, wasn't it? 

Well, the draft was. 

Yeah. And this part of it hasn't changed since. 

No. Okay. But ... 

1'd forgotten about that. 

Yeah, but let me just read what she said in that regard, and this is from 
Professor Binney's summary document, #Bl, paragraph 66. "Before this, 
on 11 December 1871, Ropata formally withdrew from the Urewera. He 
handed over authority and a flag to the Tuhoe chief Kerehu Te Pukenui at 
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unable to get there in time. Porter translated the speeches and said the 
texts to McLean. Ropata's speech, discovered since writing the report, is 
worth quoting at length." And I'll just read this to you. "The 
Government are greatly desirous that I should disclose to you the thoughts 
and intentions of the Government towards you, therefore listen intently. It 
is there thought that Te Kooti is, or may come among you, trusting in your 
former sympathies shown to him. Therefore it is left to you to capture and 
hand him over to be tried by the law, the same as in the case of Kereopa. 
The Government have acceded to your thoughts and no longer entertain 
the wish to drive you from your country. This change is owing to your 
present obedience to the Government. Therefore the Government desire 
that I and my people should vacate your country leaving you the right to 
act over all your boundaries. The Waimana, Maungapohatu Ruatahuna 
and W aikaremo ana. I therefore authorise the chiefs of the Urewera to be 
responsible for their several districts but the Government may know that 
you are responsible for the actions of your tribes and your own 
boundaries. It will be the duty of each of the chiefs appointed to the 
districts to keep a communication with the Government that a path may be 
open for the receipt of correct information for which reason the 
Government allow messengers for the conveyance of letters." Now, it 
seems to me that, with that further piece of evidence, it demonstrates a 
compact. 

Yeah, peace has been established, yeah. And those are the terms about 
which, or on which it's going to carryon. 

And you'd, so you'd now accept that that might be described as a 
compact? 

Well, those are the terms of peace that have come to over a period oftime. 
I'm not sure that I would go with compact. That seems to suggest to me a 
written agreement. 

Well, you can't have an oral compact? 

Well, that's, that describes, I think, the incremental process right up to the 
point where Ropata leaves. 
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Yep. And ... 

And peace follows it and those are terms on which peace is established. 

And one might describe those terms as a compact. 

Well, one might and Binney has, yeah. 

Yes. 

I'm not sure that I would but Binney might. 

No. Can I take you to paragraphs 468-473? And have you got handy 
there Professor Binney's document bank that went with ... 

No. 

Alright. What I want to refer you to is the AJHRs which contained copies 
of these letters that you refer to. 

Oh right. Yep. 

I don't know if you've got them somewhere else. 

I haven't got them handy. 

No, they don't seem to be in your document bank, but Ms Cleary'S kindly 
offered to provide that. This is obviously the document bank to the first 
report, pages 105-106. We have the letters, well, in fact, 104 through to 
106 are the letters. 

Page 104. Oh I see. 

At the bottom of page 104, number 31 is the first letter. Have you got 
that? 

These are the page numbers on the bottom left? 

No, the page numbers are the top right hand corner. 

Top right hand corner. 

In marker. I don't know ifit's an A or a B. Perhaps if! can just approach 
Sir? 

I think I've got it there, but I'm not completely sure. 

Kathy Ertel cross-examines John Battersby 

30 Ertel(?) (Inaudible - tape cut off) those clients. Is that a fair ... 
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Oh, they all feature the justification they had represented in the 
discussions a bit more in Richmond had than in the letter that either one of 
those wrote. Describes the extreme security situation that is facing them 
at the beginning of the first part of 1869, which is, no resources to defend 
settlements from someone like Te Kooti who appears to have quite a wide 
range and ability to get at settlements and so the need arises to go after 
him, so that's basically why they go after him. 

So if it weren't for Te Kooti, then the Government's actions in invading 
the Urewera and destroying the crops and killing people, how would you 
characterise those as a military historian, if Te Kooti had been captured, 
say, a week before the May invasion? 

I'm not sure that your question's fair. If Te Kooti been captured a week 
before, given the information that we have, I can't see why the expedition 
would have taken place. 

And if it had then it wouldn't ... 

Well, you're asking me an unhistorical question, aren't you? 

Well I'm actually preying on your knowledge as a military historian to see 
if there is some kind of name for undertaking military action against 
people without cause. 

Well, for no reason, well then it's completely unreasonable. But, in this 
instance, I don't think you can take a pretty central part out of the 
sequence and then say, well, of what's left, would it have been reasonable 
or not because that's not its not a historical situation. 

Well, I don't want you to think my questions are unfair. Now, Binney 
says that confiscation explains the actions of Te Kooti and that you say 
that's not so, that you think he was inspired by support by other means. 
For example, you say, in your introduction, impression, persuasion, and 
intimidation. That's the phrases you use at paragraph 3. But you would 
accept, wouldn't you, that confiscation had occurred by the time Te Kooti 
had escaped the Chatham Islands? 

Yes. 

Yes, so it forms a background and a backdrop, certainly a serious one. 

Yeah. I'm not eliminating it as a possible cause for people to fight(?). 

But you seem to minimise it as a cause. 

I don't minimise it, I just say that there are other factors. 

There are other factors? Now, at paragraph 30, you discuss, you quote 
Mair's letter that Tamaikoha seems to be taking a war-like stance, an 
aggressive stance, because he's threatening to attack people at Ohiwa? 

Right. 
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Would you accept that, in fact, that it may have, that the reason why 
Tamaikoha was going to attack the Arawa at Ohiwa was that he 
considered that that land was his and they ought not to occupy it? 

I'm sure that's what he was thinking. 

So, he had a causist(?) ally? 

Yeah. 

Paragraph 33, you seem to criticise Binney there, that she doesn't 
highlight the involvement by Mair in the peace negotiations. The only 
reference I could find in your material to Mair being involved is that short 
note at the top of page 17 saying he, Mair, says that he has been up to a 
blank and that the people of that blank place have taken the oath of 
allegiance as also the people of Ahikereru and Terangi Tepa Nakae(?). Is 
that the evidence you say she skips over? 

Yeah, given that Mair, in order to obtain those oaths of allegiance, would 
have had to do some serious groundwork to get them. He would have 
taken them, so he would have been up there. He's got a fairly significant 
role in it. 

You say. 

Obviously. 

On the basis of that piece of evidence in St George's journal? 

It's, is it St Georges journal, is it? There are the letters that Mair has 
written, describing in detail the negotiations, aren't there? So, he's clearly 
up there and involved. As well as this, we have the St George journal, 
which says that he has been up there and has taken oaths of allegiance. 
So, I think, together, there's a reasonable role that Mair is playing. 

And you also state that Binney states that Tuhoe considered broadly, they 
consistently tried to negotiate with the Government. And you're critical 
of her because you don't think that Tuhoe considered broadly did so. Is 
that a fair? 

Yeah, I think that there are, there seemed to be certain groups interested in 
other groups not at this point. 

But, you'd accept, wouldn't you, that Te Whenuanui and Paerau were 
able to speak for Tuhoe in large measure? 

I don't know about that. 

Would you accept that Te Whenuanui and Paerau were leading chiefs at 
the time? 

Yeah, they were, but I think the question, again, is unfair. We have 
Paerau coming down in 1867 and he is, at that point, talking terms of 
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peace with McLean and then we find out a little bit later that he was 
acting contrary to the wishes of Tuhoe. So, I'm not sure that we can make 
too many broad assumptions about who is speaking for who at any given 
time. Unless we've got evidence that suggests that's what they are doing. 

Well, we do have evidence and that's whakapapa evidence, which you 
haven't looked at. Te Whenuanui was the paramount chief of Tuhoe at 
the time and he was the son of Te Umuoroa(?), who was the paramount 
chief before him. But, anyway, you say that, in your knowledge, you 
can't say whether or not he was talking was able to talk for all of Tuhoe, 
so let's move on. 

In dealing with this specific event. 

At paragraph 34 you say that "throughout October 1868 peace appears to 
have gathered momentum. Mair was involved, even obtaining oaths of 
allegiance." But doesn't that, sort of, overstate the evidence of Mair's 
involvement? Obtaining oaths of allegiance and establishing a peace in 
Urewera are quite different things, aren't they? 

I'm not overstating anything. He's obtaining oaths of allegiance and 
we've referred to the evidence that he's done that. I've said that he's 
involved. I don't think I'm overstating anything. 

Well, it's gathering momentum and Mair was involved. So he wasn't 
involved in gathering momentum, he was just involved in obtaining oaths 
of allegiance. Is that the way I should read that? 

It reads quite clearly. "Throughout October 1868 the peace appears to 
have gained momentum, and Mair was involved, even obtaining oaths of 
allegiance." He's involved in it, that's all I'm saying there. 

So, but, the only evidence we've got of Mair being involved in any peace­
like activities is him obtaining oaths of allegiance, is that correct? 

No. As I said to you earlier, we have two or three fairly full reports from 
there, describing in detail what's happening, so therefore he's there. In 
addition to that, we have St George recording that Mair is involved and 
that he's taken oaths of allegiance. Now, from that, it is reasonable, 
having knowledge of how important the oath of allegiance was, and 
having knowledge of other situations where the oath of allegiance was 
taken, that a fair bit of discussion has gone on between Mair and those 
who've taken it. I think it's a pretty significant event. 

Well, there's no records of those discussions. All we have is what you've 
stated. 

Well, I've explained my position there and I think that my position is 
reasonable. 

Yes. Good. Turning now to page 20, oh, actually I'd like you to tum to 
page 18. At paragraph 35, you say that "there's a clear trend by the end of 
1868 and Urewera groups in general were backing Te Kooti". Now, can 
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you take me through the evidence that you rely on as illustrating that clear 
trend? Is it the information at paragraph 39? 

I think that the, I make the statement and then I go through all the 
evidence that's available, through 36,37, 38 and 39. The stronger parts of 
it being paragraph 38 and 39. 

Okay. I want to explore paragraphs 38 and 39 with the witness, Sir and I 
see it's half past ten. 

Yes, we'll take the break (inaudible). 

Morning adjournment 
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... add, for your statement that there was a clear trend by the end of 1868 
that Urewera groups in general were backing Te Kooti. You said your 
evidence is in paragraphs 38 and 39. Correct? 

Yes. On reading through, just in the break, I see that the discussion on 
that issue actually goes right through to page 28 and the evidence is 
summarised from paragraph 62 onwards. 

Right. Well, let's go through each part of it then. Paragraph 38, you talk 
about Thomas Grace's report that Te Waru has been buying guns and 
taking them over to Te Whaiti and selling them to the Hauhaus. Now, 
that's not evidence ofUrewera groups backing Te Kooti, is it? 

I'm not sure about that. Guns are going to Te Whaiti and selling them to 
the Hauhaus. I think that's evidence of, in the context, and given the other 
evidence that's discussed alongside, I think it's reasonable to discuss that 
piece of evidence there. 

In paragraph 39, you note Elsdon Best's comments that a few Tuhoe seem 
to have taken part in the Poverty Bay massacre. You then go on to 
discuss a Ngati Kohatu chief from, the Ngati Kohatu is a hapu of 
Kahungunu, as I understand it, saying that there are 50 men from Urewera 
involved in the Poverty Bay massacre. 

Right. 

Correct? And the, he names Paora Toki. Do you have the whakapapa for 
Paora Toki? 

It says the 50 men are with Paora Toki. I thought Paora Toki came from 
Hawke's Bay. 

Yes. So, you don't know, or do you know who the 50 men of Urewera 
are? 
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No, I'm just giving you what Te Rakiroa(?) said. He said that there were 
50 Urewera there. 

Best, who spoke to the people who were actually involved in these events 
at the time, from Tuhoe, he says a few Tuhoe seemed to be, seemed to 
have taken part in it. 

Well, Te Rakiroa was there himself and he says that 50 Urewera took part 
in it. 

But he ... 

(Inaudible) if your mike on? 

Yes. 

(Inaudible). 

But we know he's from Kahungunu and that he doesn't name any 
Urewera people? 

That's right. 

Yes. And you couldn't say from that piece of evidence that it was 
evidence of Tuhoe as a tribe joining Te Kooti, could you? 

I'm not contending that. 

Right. 

I'm saying that groups joined over time. 

Well, if we, if we believe Best then it's a few, as opposed to a group, and 
if we believe Rakiroa, it's 50. 

Yes. 

How many, do you know how many made up the force that went to 
Poverty Bay with Te Kooti? 

I think, what I've done here is I've put out for you all the evidence I have 
of the Tuhoe, or all the evidence I have which relates to Tuhoe who were 
with Te Kooti from Poverty Bay to Ngatapa. Now, that's the evidence 
that I've got and it's there. 

Accept that. Do you know how many in total made up the force? 

I don't think anyone could know that. 

Okay. So, if we look at the evidence following at paragraph 40 when you 
talk about the slaughters of Wilson and the attack at Matawhero, there 
may have according to Best been a few Urewera on the evidence you've 
got or 50 according to Rakiroa involved in that. 
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Right. 

And again there's no specific evidence, specific reference to Urewera in 
the evidence from Cowan that you've quoted at paragraph 40. 

No. 

Paragraph 42, again, at Best a few number, a few in number or 50 but 
there's no direct evidence of Tuhoe actually being at the Poverty Bay 
massacre. 

At42? 

Yes. 

Oh, it's just summarising the, what happens afterwards. 

And then again at paragraph 45, again, there's no evidence of any, the 
only evidence you've got is that evidence set out in paragraphs 38 and 39, 
isn't it? To suggest that Urewera were at Ngatapa? 

At 45, yeah, although there seems to be some better evidence at 44. All 
the evidence I've got is here. 

Yeah. You, so, you would have to agree that there's not, there is not 
strong evidence of groups of Urewera joining Te Kooti at the end of 
1869? All you have is the evidence in paragraphs 35, sorry, got mixed up, 
38 and 39 as we've discussed which is Best and Rakiroa? 

What I've tried to do there is look at such evidence as there is for Tuhoe 
joining or not joining Te Kooti from Poverty Bay to Ngatapa and I've 
done that from paragraph 30 whatever to the end of page 28. 

Well, I'm putting it to you that your conclusion is a clear trend by the end 
of 1868 that Urewera groups in general were backing Te Kooti is an 
overstatement given the evidence that you've presented in paragraphs 38 
and following. I can't see a clear trend ofUrewera groups in general. 

Is that my conclusion, is it that, in general? 

That's at paragraph 35, you state that. 

35 .. , oh, no, I'd, I'd stand by that. I think, if you look at it, we're going 
from October 1868 where we have peace talks and good evidence of that, 
to those peace talks breaking down, it's reasonably clear why they broke 
down. So, I think we've got a statement referring to the letter coming 
from Te Kooti. We then have various reports of groups of individuals or 
groups anyway, being involved at one time or another and it seems that by 
the beginning of 1869 that most Urewera people seem to be with him and 
I think that's a fair conclusion. And I think it happens incrementally. I 
think you find it, these bits and pieces of evidence suggest an incremental 
movement over time. 
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So, not Urewera groups in general? 

Well, by 1869 it's generally the case. 

You're talking about the end of 1868, Mr Battersby, in your evidence. 

No, I'm talking about from, prior to 18, prior to Poverty Bay to the 
conclusion of page 28, which gives me until February/March 1869. I 
think that's my contention. 

So, you're happy to say as you do in paragraph 35 that there was a clear 
trend by the end of 1868 that Urewera groups in general were backing him 
on the basis of the evidence you present in paragraphs 38 and following? 

I don't think there's anything wrong with the statement, if you would, 
really want to you can move it out to the beginning of March or to the 
beginning of 1869, if you're arguing over the date, but I think there's a 
trend and I think I've made a reasonable conclusion about that based on 
(overtalking) ... 

Well, it's Urewera groups in general that's causing me trouble. 

Yeah, I, I see that and I think that ... 

Because can you, or can you give us any evidence apart from what Best 
says, which is a few Tuhoe seems to have taken part in it, or Rakiroa's 
evidence? What other evidence is there of Tuhoe in general? 

I think you're getting maybe hung up in general. If you, what I'm saying 
is that there an increasing trend from 1868 or from prior to Poverty Bay to 
the beginning of 1869 where more and more groups seem to be joining 
Te Kooti. That's my conclusion. The evidence I've discussed is that 
evidence that I have there. 

So, that's ... 

That's the impression I'm trying to convey. 

Yes, I know that's the impression you're to impart, convey. I'm just 
wanting to know if it's in fact fair on the evidence. 

I think it is. 

The, so, but you've now changed your evidence from that in paragraph 
35, haven't you? 

I don't think so. I think it's clear. 

So, well, can, all right then well then just show me where this general 
trend is prior to December 1868? What is the evidence of it? Just show 
me. 

Yeah, I am showing you. The ... 
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And that is Best saying a few ... 

We're labouring a point I think. I'm not sure whether I'm going to give 
any or going to be able to give any further assistance on this. I've 
explained to you what my conclusion is and I've explained to you what 
evidence I've used. I don't think I can go any further with you. 

Can I ask you who the groups are you're referring to? 

I'm limited by what the evidence tells me so I don't know exactly which 
groups although just as I say that ... 

Well, when you say you don't know which groups, which groups are 
available to be chosen? 

Just as I say that, at paragraph 62, Murimuri(?) identified Ngati Huri with 
Te Kooti in December 1868. The groups that are dealing with Ngati 
Manawa, which must be Ngati Whare and Patuheuheu Ngati Haka, break 
off those negotiations. So, I, they must be among the group that go over. 

Why must they? 

Simply because the peace negotiations end at the point at which Te 
Kooti's letter turns up. 

How do you make the jump from the peace negotiations ending ... 

And the letter ... 

... to these groups going over to Poverty Bay? 

It's based on a letter that Mair gets, which I can't get to at the point where 
he says or where it says that the talking's finished and they don't want to 
hear anything more of it. That on, in the context of Te Kooti coming into 
the Urewera is where I draw that conclusion. 

I'm sorry to trample all over your cross-examination. I'll give it back to 
you. 

I think you've assisted greatly, Sir. Thank you. So, there's no proof 
positive that in general groups of Urewera were at Poverty Bay? 

No, I think the evidence suggests it that there was a group of Urewera at 
Poverty Bay. 

If we could now discuss at page 34, paragraph 80 Tamaikoha and my 
friend, Mr Ambler, has gone through that with you already. I just wanted 
to point out to you that Professor Binney is in the good company of James 
Bellich who in his book, The New Zealand Wars, at paragraph, at page 
276 says, concludes that one notable exception, oh, "it was several Tuhoe 
chiefs and their men agreed to join the raid" and that's a raid of the pa at 
Ohiwa, "one notable exception was Eru Tamaikoha who at no stage 
supported Te Kooti". 
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Right. 

And if we look at Bellich's, page 276, we look at Bellich's sources he has 
gone through very carefully all of the Whitmore documents, Haultain and 
the, all of the relevant material surrounding those .,. 

And the Mair documents? 

Yes, and the Mair documents. 

Are you sure? 

Paragraph ... yes I can take you to that. He refers to Mair in the next 
chapter and the previous chapter but not in that one. 

Right. 

So, are you saying that Mair is the most reliable on that and that Bellich 
and Binney have misread, both misread or ignored Mair? 

I think the Mair documents, um, suggest the contrary view. I know 
Binney's seen them. I don't know if Bellich has. 

You say at paragraph 81 on page 35 that by early 1869 most groups were 
already with Te Kooti and, the Chairman of the Tribunal may have 
already covered this really, but do you know who those groups were? 

All I can do is direct you to that paragraph 62 again, and I noticed as I was 
reading on there that Murimuri also put Ngati Haka with Te Kooti at that 
time. So those are two, that the evidence suggests were with Te Kooti 
that we can name as groups. 

So, Ngati Huri and Ngati Haka. 

Yeah. 

Okay. So, now that '" I imagine over the period of, of researching this 
you've got to grips with some of the names of the hapu ofTuhoe? 

Ah yes but since that time I may have lost some of them. 

And, do you have a feel for the number of hapu of Tuhoe? 

Not really. 

So, if I told you that, that number was 35-40 ... 

Right. 

... that wouldn't seem unrealistic to you? 

No. 
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So, the fact that two have been named by Murimuri as joining wouldn't 
support your statement that most groups? 

We're dealing with numbers here and the sources, I can only identify 
those two because the sources identify them, most of the other sources 
don't identify exactly who they are. So, ... 

So, all you can really say at paragraph 81 is that the evidence reveals that 
two groups are sent to ... 

Well, two groups and numbers of people. I think Binney, by February, is 
of the view that most Tuhoe are with Te Kooti. Is that not true? 

It's March, I think. 

Is it March, is it? 

Yes. Right. You then discuss at paragraph 90, we're now onto the attack 
at Ohiwa in March of 1869 when Binney and I agree that Tuhoe have 
aligned themselves with Te Kooti, and you say there that Rakuraku turned 
his pa over. 

Right. 

Now, in your explanation for that is, is it appears that he was somehow 
co-operating with Te Kooti's forces. 

Right. 

Could it be that he in fact had little ability to resist because Mair had 
earlier, in fact the day before I believe, moved to remove him and his 
people from that pa? And you deal with that in paragraph 89. 

I'm sure how that means that he had little ability to resist. I think the 
objective of Mair was realising that Rakuraku might be vulnerable and 
therefore to protect him by moving him away. 

So, he had, so, he's got ... 

And Rakuraku doesn't ... 

... ifhe's got few men that's why he's got inability to resist. That what's 
I, is better to ... 

That Rakuraku does not have enough men to resist? 

Yes. 

Yeah, that's obviously a factor, but in that case, if he wanted to he would 
probably have gone with Mair I would have thought. I think a similar 
thing happens around Whakatane and later on, with Rangatuke, I could be 
wrong about that, but it's definitely one of his chiefs, or him, and they 
realise that there's a threat from Te Kooti so they leave their pa because 
they don't have the resources to defend themselves against him. So, my 
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conclusion is that by not taking up the offer to move away, but remaining 
and then turning his pa over, it would seem reasonable to conclude that he 
intended to do so or didn't intend to resist Te Kooti. 

Okay. Now turning now to Pitcairn's death. You say, you suggest that 
Binney's wrong in saying that it was carefully planned and you rely there 
on Nesbitt's description and you say that it was a chance event. Are you 
meaning to suggest there that Te Kooti's forces were really out to kill any 
Pakeha that they found? And Pitcairn just was the unfortunate soul who 
happened to get in the way? 

No, I think what I'm suggesting is that there's no predetermination to 
necessarily kill Pitcairn. The question just based on the evidence there is 
that Te Kooti has asked if there are any European's around. The answer's 
come back that Pitcairn is there and so they've decided to kill him, is what 
I read that evidence to say. 

Moving if we could now to page 47, paragraph 111. You say the 
information, and you're referring here to Clarke's suspicions being 
confirmed by Tamati, the information was confirmed when scouts sent by 
Rangitukihu came across two men, Taimoana and Kauwhenua, and they 
give a report and they say at the end of that report that the Ruatahuna 
Ureweras have supplied a considerable quantity of ammunition and had 
promised assistance, but that is entirely at odds with Tamati's report, isn't 
it, where he says most of the Ruatahuna under Te Whenuanui oppose Te 
Kooti and I think they will not give them any assistance ifhe goes through 
their country? 

Right. 

So, they're conflicting reports, aren't they? They don't confirm ... 

This is the nature of military intelligence. 

Yes. So, where you say the information was largely confirmed, the 
information about the attitude of Ruatahuna was not confirmed at all, it 
was contradicted. That's correct, isn't it? 

Ah, okay. 

Well, is it confirmed or contradicted? 

Well that contradicts that particular account, yes. 

Yes. Thank you. Now, turning to page 53 or 52 and 53. Talking here 
about the Mohaka(?) attack. That Rakiroa says that Te Kooti stayed a 
week at Maungapohatu but we know that Rakiroa is incorrect in that, 
don't we, because Mair at paragraph 104 notes that he's not there? He's 
at Matumako (?). 

He's not there when Mair goes there, it would seem, but I'm not sure that, 
that negates staying for a week at Maungapohatu at some stage. 
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No, he's saying, following the Whakatane attacks ... 

Right, so following the attack ... 

Yeah. 

He may(?) have stayed a week at ... 

And isn't Mair talking about ... 

Yeah, he goes up to Matumako ... 

Pursuing him, following the attacks. 

Yes. 

So, he's either at Matumako, where Mair pursues him ... 

Right. 

... or he's having a week of, or he's having a week at Waikaremoana, ah 
sorry, Maungapohatu. 

I'm not sure that the two negate each other. The Matumako thing from 
memory occurs quite quickly against Ngati Manawa and Mair is fairly 
close afterwards and then once he's there he pulls back, that Te Kooti did 
not go to Maungapohatu after that, I don't see that there's any necessary 
contradiction there. 

Well, at paragraph 106 it says that Mair withdrew on 20th of March, but 
Fox continued on at Matumako hoping to set a trap, hoping to set a trap 
for Te Kooti, but he was there for the remainder of the month ... 

Fox was? 

... on the 23 rd of March Mair was of the view that Te Kooti would need 
men. 

Right. 

So, he's clearly around the Matumako area according to Mair. 

Well, Mair thinks he's in that area, yeah ... 

Yes . 

... Mair isn't, doesn't know where he is either. I think there's possibly 
too much being read into this. What we've got with Te Kooti in 
particular, is lots and lots of conflicting reports about exactly where he is 
when. Here Mair believes that he's going to be in the, around the 
Whakatane area because he's going to target hapu ofNgati Awa. Here we 
have Rakiroa saying he stayed a week at Maungapohatu after but we're 
not exactly sure how long after the Mohaka attack. This is the nature of 
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evidence that we have to deal with and I'm not sure that one necessarily 
negates the other. It's just the nature of the evidence. 

Okay. Now turning to page 54, I wondered if Te Kooti was able to obtain 
ammunition from the stores in Whakatane that he'd ransacked? 

He was probably looking for it. 

Have you found any evidence that there was ammunition there? In the 
stores? 

I don't think he got any ammunition from Whakatane though I'm not sure. 
I don't think there's evidence that he got more, any ammunition from 
Whakatane. He got some, didn't he, when the pa fell. 

Yeah, I was just wondering, I know that, but I was just wondering about 
the stores. 

Yeah, yeah. No I don't, I don't think there's any ... 

I would have thought there'd ... 

I, yeah, no I can't help you there. 

Okay. Turning now to page 59, paragraph 145. You say there it was only 
after Te Kooti's attack at Bay of Plenty and Mohaka, and I'm focusing on 
Mohaka because that's obviously the last attack, that there was any 
attempt, any attempt or any idea that there would be an incursion actually 
into Urewera. Is that correct? 

Yeah, I think so. I think prior to that the Government was, had most of its 
military resources in Taranaki. It wanted to get them back to the Eastern 
Bay of Plenty because of the obvious threat that was there. I don't think 
until Whitmore had his troops either partly in the Eastern Bay of Plenty or 
on the way there that he started to contemplate a more serious move into 
the Urewera district and I think that was after the Mohaka attack. 

Well, you .. , 

Now, I'm not saying, and, and this may pre-empt a question, that he 
would not necessarily have thought about going in, because I think the 
security considerations to him would have been the same. Whakatane 
was probably serious enough for them to start thinking about it. 

But St John had thought about it and suggested in 1868, hadn't he? 

Ah, yeah. 

So, it was in the military mind for at least a year before this point? 

Oh it had been suggested. I don't know if it's in the military mind. I 
think, when Europeans were thinking of the, the Urewera district they 
were very definitely thinking of quite deep into it and, up until Whitmore 
decides in 1869 to go in there weren't any, there was no enthusiasm at the, 
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the upper military levels for any expedition into the Urewera district. We 
do, as you know, have these incursions into around the edges, or into 
some parts of it but there's a, definitely a repulsion by government forces 
to go too far into it until now. 

Well, I'm just looking at page 171 of Binney and there St John wants to, 
has planned and projected a twin invasion - one force going up the 
Tauranga River to Maungapohatu and onto Waikaremoana; the other 
pushing up the Whakatane River to Maungapohatu and Ruatahuna. 

Right. 

So that's pretty deep into the Urewera, I would have imagined. 

That is very deep and he, he's not authorised to do it. 

No, but ... 

Yeah, that, that's the point I was trying to make. I don't dispute that and, 
people like St John, given the security situation that they're faced with 
want to get to the source of the problem as they see it, and they do 
contemplate ... 

Contemplate. Yeah. 

. .. those. My point is that the military authorities are loath to go 
anywhere near into that area because of the difficulties and what they 
would perceive, or what they did perceive is the impossibility of any 
success. 

So, St John contemplated it in 1868 but it didn't happen. 

Yep. 

And then it again came on the radar with Whitmore ... 

Yep. 

... in 1869. 

Yep. 

And, it's a fact isn't it, that troops were being shifted to the Bay of Plenty 
in early April 1869? 

Yes. 

And you, yes. So, that was before May 1869? 

Well, yes. 

Yes. Paragraph 148 you say it is clear to the Government that it would 
have to confront those who supported Te Kooti in the Urewera district. 
Now, have you got a reference to, for that or is that your conclusion? 
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I'm sure I would be able to get references to that. It's certainly my 
conclusion. The, and I'm thinking particularly of the letter that, is it 
Whitmore who writes about it, and he describes the nature of the threat 
and in his description is, we can't really afford to leave this any longer. I 
could probably find material that would show that without too much 
problem. 

Is that, for example, the letter that you quote at paragraph 150 where 
Whitmore says that Tuhoe have created, have committed ... 

Yeah . 

. " great crimes and misdemeanours? 

Yeah, I think that's the letter. 

So, they must be exterminated. 

Yeah, that's Whitmore, yeah. 

Yes. So, that's the reference for ... 

Not what you read out, but that particular letter's quite a long one and it 
goes through, actually there it is there, "the only sound military policy lay 
in boldly entering the Urewera". That's Cowan actually. But yeah, no, 
that letter does give the basis and there are other, there's other information 
around that I'm sure we can find. 

But, is, Whitmore is more than wanting to confront the Urewera isn't he? 
He wants to exterminate them. 

Yeah, he'S, has an unfortunate turn of phrase that, yeah. 

Well, I guess it's more unfortunate for Urewera than it is for Whitmore. 

And for those of us that are trying to explain the situation. Whitmore has, 
and I don't know whether it's illness or what it is, but he develops ... 

It's syphilis. 

... this very gruesome degree of description in some of his reports. 

He's, he's not alone in that though is he? 

I don't think the Government are interested in that kind of description. 
The Government are much more concerned about the security priorities of 
defending themselves against Te Kooti as a threat. 

Well, he also, he also wants to attack upon the Urewera fastness ... 

Yes . 

... from which troops had always hitherto recoiled and which has afforded 
Te Kooti refuge. 
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Yes. 

So, he's not there talking about pursuing and catching Te Kooti? 

No, he's, this, it's talking about pursuing and capturing Te Kooti and 
those that are supporting him. 

No, he says the Urewera fastness. 

Yeah, but that's a description of the environment I think. He wants to get 
into that area where no military officer has dared, feared to tread, I think. 
There's this perception, isn't it, and perhaps I'm going beyond the 
question, that in order to eliminate the, potential for the Urewera district 
to hide enemies of the Government, that the Government needs to get 
access up there. At least say it's been up there. And I think Whitmore 
makes that comment afterwards. Well, now we can say we've been there 
they can't be certain that if they retreat back in there, we won't come after 
them. So, that's what I think that fastness comment means. 

You think it could also mean that they wanted to go up there and destroy 
all of the villages and crops and cattle, etc that they found, so, that, it 
would render it pretty uninhabitable for Urewera people? 

That's part of Whitmore's plan, as a basis of destroying the supply that Te 
Kooti's, that Te Kooti and his supporters are relying on. 

Whitmore doesn't know that Te Kooti's relying on or is being supplied by 
Urewera, does he? 

Oh that's the fairly strong assumption he'd make. 

Yeah, that's an assumption. Now on the 26th of March Whitmore writes 
to Haultain and says that each column will be liable to attack by Te 
Kooti's bands and the whole Urewera tribe. No supplies can be depended 
upon from that country, indeed, even meat cannot be procured here, 
meaning Urewera, but I don't understand how he comes to that conclusion 
when less than a month earlier he's told that most of Ruatahuna under Te 
Whenuanui oppose Te Kooti and that's at paragraph 110 of your report 
and that the report of Tamati. There seems to be a leap from that report 
from Tamati to suddenly concluding that the whole of the Urewera tribe 
would attack Government troops. Do you have any evidence which joins 
those dots? 

Well, there's the evidence that contradicts the evidence of Tamati and 
again Whitmore's going to draw his conclusions based on the events that 
occur, he knows that following the Whakatane attack, Te Kooti has, he's 
had the assistance of Tuhoe and he's gone back into the Tuhoe country 
and he's assumed to do the same thing after Mohaka, again with, is it 
Tuhoe involved and then he goes back to Tuhoe country. So, really the 
assumption that Whitmore's going to make is that there's fairly broad 
support among Tuhoe for that. 
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Coming back then, so there are the conflicting reports that we've already 
discussed and then there is, and that's in - what's the date of that, 
goodness - on the - 110 - there's the conflicting reports around about late 
March 1869. Nothing, there's no skirmishing between late March and 
23 April apart from the attack on Mohaka. 

Right. 

Yes. So, ... 

Though you can't say that, though can you? You, what's happened in the 
wake of Whakatane as would be in the wake of any, any other attack 
would be this incredible level of insecurity following it. And you've got 
to factor that into the decisions that those responsible for the security of 
the area are going to make. 

It just seems like a very specific thing to conclude that the whole of the 
Urewera tribe would attack the Crown troops. That's a very specific 
conclusion. 

I agree with you, but, and I'm not trying to defend that. What I'm trying 
to do is simply explain why, why he might have made that. I think, given, 
and this is the basis that he did conclude that is given the region from 
which Te Kooti is coming and going back to, combined with the 
involvement with Tuhoe and some of Te Kooti's attacks. Whitmore is 
going to conclude that a fairly broad level of Tuhoe are supporting him. 

But there's no intelligence or evidence for that? 

There'll be intelligence for that kind of information ... 

You didn't provide that to us. 

Well, I've cited some of it here, in terms of what I've already referred to. 

That's the conflicting reports. 

Yes. But intelligence always does that, but you've got to weigh the 
intelligence against these pretty momentous events that are happening. 

Makes you wonder why they call it intelligence, doesn't it? The ... 

Yeah. 

Rumour and ... yeah. 

Yeah, but that's what intelligence ... 

Rumour and panic. 

Yeah, well that's what intelligence often is, isn't it? 

Yep. 
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Yeah, and I think I made the comment yesterday that these kind of reports 
come in, they're recognised generally by Government officers for what 
they are and they then go up and check, yeah. 

Okay. 

But you can, I mean, okay, we're off on a side, but you can imagine what, 
if we just call it rumour and I don't like that word because we're dealing 
with an oral society and that's how information moves, but, in a situation 
in the wake of Whakatane, you can imagine what effect rumours of things 
would have. 

And similarly in the wake of the attack at Waikaremoana ... 

Yes . 

. .. by the troops. 

Absolutely. 

So, it's working on both sides. 

It would work both ways. 

Yes. Okay. Well, let's get back to paragraph 156. Following on my 
theme that I'm developing or that I see you developing, that in fact the 
troops weren't after Te Kooti but it was the Urewera or Tuhoe that they 
were really wanting to attack and I say that because of Pollen saying, I 
believe Te Kooti is not killed and I feel sure his force is small. It is the 
Urewera I look upon as formidable. So, isn't that show that they know 
that the number of people supporting Te Kooti is small but that they need 
to clear out the Tuhoe and go, and then proceed to go on and attack 
Tuhoe? 

I'm going to disagree with you there but agree with you anyway. I don't 
think that there's any doubt that the evidence suggests that a number of 
Government officers had decided that Tuhoe were a target. There I 
wouldn't read that into it. I'm not sure whether he's talking about the 
people or the place. And given ... 

Is there a difference between the people and the place? 

Well, there, there is for Pollen, yeah, and ... 

Do you think there is for Tuhoe? 

I won't be drawn on that one but for Pollen I would read that comment 
back through a lot of the previous comments by Government officials that 
the area is, the region is so formidable that it's just too difficult for 
colonial forces to operate in. That's what I think that particular statement 
means. 

So, you think he's referring to the geography? 
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I think so, there, yeah. 

Okay. Well, he then, however, the troops then go on three days, ah, two, 
yes, three days later to attack and kill six people who are peacefully 
attending their crops and they're Urewera people and Te Kooti's nowhere 
near them. That's so, isn't it? 

Ah, is this at Te Harema? 

Yes. 

I think the, ah, the people were killed, if I've got this correctly, there's, 
there's more than one attack. There's one at Te Harema and one 
somewhere else, the one at Te Harema from Clarke's account there are 
two sentries or people near the cultivations who spot the presence of the 
colonial forces and run back and warn them. I think I'm right there and 
that the number killed at Te Harema were killed actually at the village. 

Well, I'm looking at paragraph 157, where you quote Whitmore who says, 
the Hauhaus were scattered about in the valley collecting their crops so 
that all could not be killed. They ... 

(Inaudible) . 

. .. they made a show of resistance. Six men were shot among who was 
Matthew. 

Yeah, that's, that's Whitmore ... 

About 50 prisoners were taken, women and children with much plunder 
and very large stores of provision. 

Yeah, and then you, you go on to see the Clarke account that I'm referring 
to. I generally prefer the Clarke account because it has more, more reason 
in it and not, not a little criticism of Whitmore. Whereas Whitmore, as 
you've mentioned before with his use of language does tend to get quite 
extreme in what he says and I wonder sometimes at the accuracy of what 
he's saying. I think what happened at Te Harema is probably as Clarke 
describes it. 

When we look at, you say you prefer Clarke's account. Did you look at 
the private account by Clarke which was published in the Whakatane 
Historical Review? 

Yes. 

Yep. 

That's the one I've cited there I think. Yeah. 

Right, and that's the one you've cited, all mens(?) with arms in their 
hands were killed? 

If! haven't cited(?) 
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Oh, no that's, yes 

Yes, yes. No that the one. 

That's it. 

Yep. 

Well, he also says in that though doesn't he and you don't quote this and I 
wonder why, that he reported that as the troops entered the pa the 
occupants went to the other end but were hampered with their women and 
children. The men were soon shot down and the women brought away. 
Some of the people remaining at Te Harema were out collecting crops so 
that not all could be killed. 

Clarke says that? 

He does. 

Eh? 

Oh sorry, (inaudible) sorry I have, let me just get this absolutely correct. I 
marked it on mine, I've marked it on mine and I've got somebody else's. 
What he says were, was the first part of that and that is that "the troops 
entered the pa the occupants went out to the other end but were hampered 
with their women and children. The men were soon shot down and the 
women brought away". That's quite a different account than "all the men 
with arms in their hands were killed". It sounds to me that they were 
trying to get away out the back of the pa. Their women and children were 
having trouble getting out and they were, and the men were helping them. 

But he does make the statement doesn't he that all men with arms in their 
hands were killed? 

Yes, so what we can say, I guess, is that it's contradictory the account 
Clarke gives. 

Oh, I'm not sure about whether it's contradictory. 

Right, well I'll ask you to check your sources and the source that I'm 
relying on is The Whitmore Expedition to Ruatahuna 1869, private 
account by Mr HD Clarke of Whakatane, Historical Review, Volume 10, 
Number 4, December 1962. 

Yeah. That's right. 

So, I think if you read the whole of that report you will see that it wasn't 
only men who, with arms, who were armed and resisted that were killed. 

I think that's Clarke's statement that all men with arms in their hands 
were killed. And I'm not sure that the description you give necessarily 
negates that. 



Ertel 

5 

Battersby 

10 Ertel 

Battersby 

Ertel 
15 

Battersby 

20 Ertel 

Battersby 

Ertel 

Battersby 

25 Ertel 

Battersby 

Ertel 

Battersby 

30 Ertel 

Battersby 

Ertel 

35 

153 

Now, at paragraph 160 you comment that little real advantage is taken by 
Te Kooti or Urewera groups of Whitmore's difficulties and that is because 
poor guy's trudging through the dense forest and is exposed. Now, 
doesn't that indicate that Te Kooti and Urewera are not wanting to 
actively engage in hostilities? Is that ... 

Oh, don't know. Can we fairly say that after, after events that have 
preceded this? I think the, the better explanation I think is that they 
weren't ready for it. Te Kooti and most of his force seem to be 
somewhere else and unprepared to do this, unprepared to take advantage. 

That's one interpretation. 

That is one and I think that's the better one, and I understand what you're 
saying and I will, I'll say it's, it's a possibility, but I think, given events 
preceding it, I'd be, I'd be unconvinced by it. 

Okay. Turning to page, ah, paragraph 161. And you're talking here about 
St John and he reported seven deaths - three men, two women, and two 
children and I wondered if you'd read the letter that he wrote to Whitmore 
dated the 9th of May 1869 which is reproduced in the Whakatane 
Historical Review where he describes those deaths, that, ... ? 

Sorry, he wrote to who? 

He wrote to Whitmore on the 9th of May and he describes those events in 
more detail, and that's in the Whakatane Historical Review. 

Is that, is that different from the AJHR one? 

It's longer. 

Is it? 

Yeah. 

I haven't read it then. 

I haven't, I haven't checked whether or not this paragraph is in the AJHRs 

Right. 

... and so if it isn't then I've ... 

I'm not aware of a Historical Review one. 

There's a paragraph that I'm going to read you which I'm informed is not 
in the AJHR which is in part of that letter and I'm reading from page 235 
of the Ruatahuna Te Manawa 0 Te Ika Part 1 Report, and this is what St 
John also says about that attack. He says "'Barbarous acts were performed 
here by some of the Maoris in the attacking force, their excuse being that 
they were taking utu for relatives killed elsewhere eg an old man and little 
boy he was carrying on his back were both killed, also a woman." So, 
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that's quite a different picture, isn't it, where he describes, here's St John, 
a military officer, describing barbarous acts. It's a little bit different from 
just reporting seven deaths of three men, two women and two children. 

It is and I'm sorry that I didn't get that source. I would have included it 
had I known of it, but I, I didn't. 

Oh, and in paragraph 165, I ... you talk here, and you take Binney to task 
slightly for saying that Whitmore didn't state in the telegram that, they'd 
handed women over to Te Arawa men but in fact that he'd handed the 
women over to Te Arawa. Do you think there's a substantive difference? 

I think in the terms that Binney was suggesting there was, yeah. My 
understanding, from both Clarke's official and private letter was that the 
women were to be protected by Te Arawa. 

But the telegram's quite explicit, isn't it? It says that they were handed 
over so that the hapu ... 

That's right. 

... would be exterminated (overtalking). 

Yes, the telegram is explicit. 

Yes. 

And again it's Whitmore and his ... 

[Profound?? Illness]. 

Ah, well he's ill at this point and, ah, yeah. I mean, I, I don't know 
whether that has an effect or not. 

Now, I'm looking now at paragraph 172, where you seem to suggest that 
the sacking of Ahikereru was justifiable because it was a ... a strategic 
point. 

This is how the Government, this is how Whitmore would have justified 
it. 

And, do you, having read ... 

(Inaudible) Could you just clarify (inaudible) morally justified or legally 
justified? 

Militarily justified is ... 

[I don't know] what that means. 

No, I don't know what that means either. 

I'll explain then. In terms of destroyed supplies that an enemy would rely 
on. 
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[Are you] saying that's legal, that the attack on Ahikereru was justified at 
law? 

Oh, I'm not going there, Sir. I'm simply sticking with military priorities. 

(Inaudible) good idea as a military proposition? 

Yes. 

And, you having read the evidence and know that there were at least five 
other places that were sacked in the same way that Ahikereru was, would 
you agree that that was a, an aberration or would you agree with me that 
that was a systematic ... 

Oh, it's deliberate. 

Deliberate and systematic? It didn't just happen at Ahikereru. 

Oh, no it didn't. It was a deliberate effort to destroy supplies that Te 
Kooti and his supporters were using or seen to be using or possibly might 
use. 

Yes. 

That's, that's how the military saw it. 

And those supplies were the supplies of the Tuhoe people in the Urewera? 

Yes. Yes. 

At paragraph 182 you challenge Binney's argument that Tuhoe were 
simply escorting Te Kooti out of their rohe because they tum back on 
learning of Herrick's column reaching Waikaremoana. It, it might not be, 
it isn't necessarily inconsistent with Tuhoe escorting Te Kooti? 

It's not necessarily inconsistent, no. 

No, because they may have been doing that and then heard of Herrick and 
been alarmed? 

That may have been the case. 

And turned back? 

Yeah, in my view as I've stated I think the more likely proposition is that, 
but it may have been as you say. 

Okay. Now, at paragraph 198 at the top of page 84, you say that from 
March 1870 the Government sought to open a peace dialogue with several 
Urewera groups, and I wanted you to take me through that evidence 
because I, well, yes, I'd like you to take me through the evidence of that. 

Okay. I think the first indication that the Government's interested is the 
event where, ah, Te Waru is involved and they try and woo him in and 
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then surrounding that is their not, a couple of chiefs who they contemplate 
talking to and this is in January of 1870 while Te Kooti is out of the 
district and there seems to be that little window of opportunity there to try 
and break away groups who aren't strongly attached to Te Kooti, which 
seems to dissolve when Te Kooti comes back. 

So, that, but that was January and you're saying from March 1870. 

Yeah, from March 1874(?) you get the whole, Te Kepa thing starting to 
happen, where the Government sees the opportunity of what Kepa has 
done, or sees in what Kepa has done an opportunity to firm up peace and 
so you start to get, ... 

But Kepa wasn't a Government initiative was he? 

No, he wasn't, but the Government saw, saw the opportunity that it 
brought about even though they admonished Kepa for what he offered. 

Okay. 

And then that continues on, because you start to get the negotiations in 
April and May with Ngati Haka-Patuheuheu and Ngati Whare and so on. 

On page 85, paragraph 201, you say, all forces would be under the 
command of Maori officers. So, and further on you sort of discuss this 
point and I got the impression, and I might be wrong, that you're trying to 
distinguish forces, Maori forces under the command of Maori officers, 
from other forces under the command of Pakeha officers. Is that, am I 
understanding you correctly there? 

I'm not trying to distinguish those ... 

So, there is no ... 

... I'm simply trying just revert to the policy decision which is quite an 
interesting one. Of not relying on European forces. There'S, there's a, a 
Government decision to do that, but I don't put that in for any other 
reason. 

Right. Now you say at paragraph 203 that you're disagreeing with Binney 
that the purpose was to drive the people into starvation and force them out 
of the Urewera Mountains. You say, no, it was clear that the capture of 
Te Kooti was the priority. 

That's what I think the priority was, yeah. 

Yes. But you acknowledge that there's a strategy aimed at dividing 
militant, rebel or guerrilla forces from populations that support them? 

Right. 

And, is that military speak for driving people who are not involved in the 
conflict out of their homes? 
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No, it's more trying to take them out of the, such as what happened at Te 
Harema where the people are taken away from Te Harema and down into 
an area where they can, where they would be separated from those 
guerrilla forces. You've got, you've got two things and, the one is that the 
Government's trying to destroy the military ability and capability of Te 
Kooti and those who are supporting him and that is by bringing people 
away or by destroying the, the bases and the villages and the cultivations 
that they rely or those people who are still with him will rely on. 

But there's some evidence isn't there, that in fact what the military 
operations sought to do was to actually destroy Tuhoe as a strategy and 
the evidence I'm referring to there is Whitmore saying that he wants to 
exterminate Tuhoe, ah, that's at paragraph 150, we've already discussed. 
He wants the wholesale destruction of all food and homes in Tuhoe. He 
wanted Tuhoe to surrender. Ropata threatens to destroy them. He does 
that and you reported it at paragraph 227 and McLean says he wants them 
out of their lands and to bring them into SUbjection and that's at paragraph 
304 and 328. And that's, those are all statements made without reference 
to Te Kooti at all. So, Binney does have a evidential basis for making her 
conclusion that the troops' purpose may have been to drive out the people. 

Yes she does and, and everything that you've said is true. The point that 
I'm trying to make though is that it's not a sustained policy of the 
Government to do so. And it becomes quite clear, once these peace 
negotiations start coming about and even after Te Harema where people 
are brought out that the Government is trying to woo people away from 
Te Kooti and therefore you, you're not seeing that policy being applied. 
There is this period immediately, where Whitmore's, Whitmore's in 
control of his expedition, where Tuhoe are clearly a target. It's obviously 
deemed by the military authorities that they need to take care of the 
security situation by military means come what may. I think the 
Government's approach softens immediately after that to one which is not 
aimed at destroying Tuhoe. 

But Ropata Wahawaha's saying these things pretty late on in the piece. 

Yeah, people say things quite often but I don't think if you look at the 
events as they occurred that you could say that it was a Government 
policy. 

Well, here's the main, is it, is it not correct that Wahawaha at the time and­
McLean are government representatives in the Urewera? They are the 
voice of the government, are they not? 

Well, they're, they are some voices. McLean's not a voice in the 
Urewera. It's not government policy to do this and I think you can see by 
the events as they occurred, particularly in terms of bringing people in and 
then negotiations with Tamaikoha that this isn't what the Government is 
actually aiming at, despite the statements that you refer to. 

If, I suppose then you'd accept that from a Tuhoe point of view, hearing 
those statements, that they would, and not hearing other Government 
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policy or whatever, wherever that might be, that they would be alarmed 
and certainly think that they were to be exterminated, cleared from their 
lands? That would be the impression that the people within the Urewera 
would certainly ... 

If they heard that and nothing else, but clearly they're involved in the 
negotiations that I'm talking about. So, it wasn't the case that they'd 
heard nothing else. I mean, bearing in mind that there's suspicion on both 
sides and, and not unreasonable suspicion about what might happen and, 
clearly the time it takes for peace to be established shows that that 
suspicion is there. What is demonstrated by events as they occurred was 
that serious efforts were given to try and alleviate the fears and come to a 
common ground. 

Okay. Well let's go now to paragraph 214 on page 89, and you note that 
Colonel MacDonald's report is quite, is actually very different, I think 
would be fair to say, from Te Kepa reports. But you, you acknowledge, 
don't you, that MacDonald wasn't actually at the peace making and what 
he did was talk to local forces? So, his is very much a second-hand report 
of the terms of peace that were discussed. 

I think most of ... 

And that ... 

... well we don't have any direct evidence of what, what the terms were I 
think and so everything we've got on it is second-hand one way or 
another. 

But this is third-hand then. 

It's not uncommon that information is conveyed like this, but yeah it's 
relying on others. 

Okay. 

I mean the Government comes to know things through this particular 
process. 90% of what the Government knows is via this. 

But Te Kepa reported and so ... 

Yeah. 

... wouldn't you prefer Te Kepa's report rather than MacDonald's report? 

I think the only point that I'm making there is that there's no actual 
reference to the terms and I've collected all the evidence that's related or 
that casts some light on what those terms might have been. 

But Te Kepa's report would be the most reliable because he was there and 
he was discussing the terms. 

Ah, I don't (overtalking) ... 
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MacDonald wasn't. 

I didn't think that he did discuss the terms. I think that's the reason why 
I've ... I think that's the case I can't recall, but I, my understanding was 
that we don't have any direct evidence of what the tenus were which is 
why I went looking for other references. 

Okay. Could we go to page 96, paragraph 226 and here we're discussing 
Ropata Wahawaha's response to Te Kepa's actions of making a rongopai 
and you say there and quote that Ropata appeared greatly annoyed by Te 
Kepa's actions. I wondered if you'd formed any theory about why Ropata 
would be greatly annoyed if what the Government wanted was peace? I 
would be .. , 

I don't know, I don't know why he was annoyed. 

Was it that he didn't want peace? 

It may have been. But that's, his annoyance is his thing, it's not 
something that we would attribute to the Government and as we can, even 
though the Government is not happy with the tenus, whatever they were, 
ofTe Kepa's peace, that they nevertheless see the opportunity for peace. 

Now turning to page 95, paragraph 231, here you're talking about 
Binney's contention that Tamaikoha insisted that peace, that the peace he 
had made with Te Kepa extended to the whole of the Urewera and that, 
and mistakes(?) the nature of the situation in March 1870. But in 
September 1870 Tamaikoha says this to Mair as well, doesn't he? At 
paragraph 267, you report that. Tamaikoha himself saying to Mair .,. 
related to .. , 

Okay. It couldn't really because the peace negotiations with other groups 
that Preece and Mair are conducting are really carried out independently 
of this. 

But Tamaikoha tells Mair that the peace applied to the whole of the 
Urewera and Mair doesn't contradict him, according to your evidence. 

That's right. What I'm saying is though that that's not, that couldn't have 
happened because the, the negotiations for people to come in were 
continuing alongside this with, with different groups of people. 

So, another explanation for that is that Tamaikoha had made peace on 
behalf of all of Tuhoe but the Crown hadn't accepted that. It applied to 
the whole of Tuhoe? 

Or that Tamaikoha wanted peace applied to all ofUrewera. 

But both of those are equally plausible, aren't they? 

Possibly. I haven't given a great deal of thought to that. 
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At page 112, paragraph 273 you refer to Urewera groups being factional, 
but it's true, isn't it, that the vast majority of the Urewera hapu were 
represented by Te Whenuanui but that there were some who disagreed. 
So, that, not necessarily that they were factional but that the vast majority 
had agreed and there were some who hadn't because I think it's a loaded 
term "factional". 

Ah, okay. My impression is that there were, I'm not sure at the numbers 
that Te Whenuanui and Paerau represented. 

Now, at page 123, paragraph 308, here we're dealing with Te Putere and 
you take issue with it being called a concentration camp as Binney called 
it. And you say that there's no evidence that those who live there were 
any, in any sense confined but then you did, you say that Preece reported 
that he issued passes for them to go about. So, that would indicate some 
control, wouldn't it? 

I'm not sure about that. There doesn't seem to be any confinement there. 
The passes would have been of the nature, describing who they were and 
that they were peaceful so they wouldn't be bothered by loyalist groups 
deciding to take matters into their own hands I think (overtalking). 

Do you have any evidence of what the nature of the passes were? 

Well, the only evidence that we've got is, is what exactly he said that he's 
passes but we have evidence that they were at several locations and 
there's evidence on one occasion where somebody comes to see them at 
Te Putere and that nobody there. 

Do you think if the people at Te Put ere had wanted to come home back to 
the Urewera that they would have been free to do so? 

No. 

So, to that extent they were confined, weren't they? 

Well, they weren't allowed to go back to the Urewera district because the 
point of bringing them out was to separate them from those who might 
woo them back into, into conflict with the Government. So, to that extent 
they had a restriction on their freedom of movement but within the Bay of 
Plenty there was none that I can see. 

So you do accept that they were confined to the Bay of Plenty? 

Well, they were confined to the Bay of Plenty, yes. 

Paragraph 310 you're discussing the complaints that had been made to 
Clark and that Tamaikoha reiterated his objection to coming in. It's quite 
reasonable, isn't it, that Tamaikoha didn't want to leave his homeland and 
go and live in the conditions that existed at Te Putere where he would 
essentially submit to starvation? Isn't it? 
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Well his position is reasonable and the Government seems to recognise it 
as such, yeah. 

Now, you don't agree with Binney that Te Putere is a concentration camp 
as they were later established in the Boar War. 

Right. 

You can agree, can't you, that Te Putere was poor quality land? 

Yes. 

You can agree, can't you, that the dry summer affected the crops and there 
was a severe shortage of food? 

Ah, there were food shortages right across the area, yeah. 

And that the provisions supplied to Te Putere were insufficient. You say 
that at paragraph 311 . 

Ah, yeah, were noted as being insufficient during the meeting, yeah. 

And that you acknowledge that Tuhoe were not allowed to travel to their 
homeland? 

Right. 

And that they were under the supervISIOn of Arawa chiefs, their old 
enemies? 

Yes. 

Yes. Doesn't sound like a health camp, does it? 

I didn't say that it was a health camp. I'm disputing the fact that it was 
really a camp at all. The evidence in, I think, in all fairness, if you read 
through my evidence, you'll see that there's evidence that they were not 
solely located at Te Putere. They seemed to be located at a number of 
places, that at one case there is, is it, and I'm looking straight at it, at page 
125 that there's £1,000 spent on rations. There's evidence of when the 
complaints are made that food and implements are made available, and as 
I note, there's no report of deaths there which I would expect if things 
became so severe that starvation was a problem. 

But, notwithstanding, that there's £1,000 spent, you acknowledge don't 
you that those was, that was clearly not enough? 

Ah, I don't know about that. ... 

Well, you acknowledge that there was poor quality land, that there was a 
shortage of food ... 

Yes, but ... 
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prOVIsIOns supplied were inefficient, insufficient, that they weren't 
allowed to travel home and they were under the supervision of Arawa. 

Right, well I've, I've already answered that one. 

Yeah. Let's move on to page 127, you say that by this time and here 
you're referring to July 1870, Government had ceased military operations 
directed at Urewera groups throughout the Urewera district and the 
emphasis of government efforts was narrowly focused on the 
apprehension of Te Kooti. So, it, that's an implicit acceptance, isn't it, 
that up until July 1870 military operations were directed at Tuhoe? And 
we've been through this. 

Well, they, not, not wholly because we're not, we've not got military 
operations in that, in that first part of, of the year against Tamaikoha once 
discussions start and then when Ngati, they start talking with Ngati Haka­
Patuheuheu. So, what I suppose what I'm saying there is up until the 
Hamlin expedition there are still some parts of Tuhoe that have been 
targeted at various times, but it's not, it's not complete. 

You talk at paragraph 316 about May 1870 that there was that the troops 
found various settlements and they destroyed them. 

Yep. 

And you say that the military rationale for that was so that they couldn't 
supply food to the, to Te Kooti and his troops or his group. 

Right. 

But there's evidence isn't there that Porter marched on peaceful 
communities, for example, Maungapohatu, not for that purpose but in fact 
to obtain food for his troops, isn't there? I'm referring here to page 239 of 
Professor Binney's report. Porter writes that on the 14th of February 1871. 

Ah, he doesn't attack them though does he? 

Therefore the army of 200 advanced. 

Yeah, this is so the force headed towards Maungapohatu but there's no 
military operation involved there. 

No, because ... 

There's no conflict during that. 

Because they're going to get food. Because they're hungry. He says. 

Where does it say this? 

His men, who are complaining sadly of the rongopai having been made, 
saying that it causes long marches and empty stomachs. 

(Inaudible). 
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It was they who were desirous of bringing on hostilities, therefore the 
anny of 200 advanced. 

The fact that it causes long marches and empty stomachs marching like 
that would cause, would cause them to get hungry I suppose but ... 

And they wanted ... 

You've been, you've been tripped up a bit by the way that Binney's 
described that. There they are saying they're desirous of bringing on 
hostilities but there are none. What happens at Maungapohatu at this time 
is discussions between Ropata and the occupants. 

Turning now to page 128, paragraph 317, Onnond writing to Hamlin, it's 
clear from that letter that he Ormond can, and Ham, Onnond considers 
that all Maori are Hauhau, ie enemies, arising from our discussion 
yesterday and they don't seem to be cognisant of the peace that's been 
made between Tamaikoha and Te Kepa. 

There's this perception that the peace that has been made with Tamaikoha 
which isn't actually made at this point and the discussions that are going 
on between Preece, Mair and the Ngati Whare, Ngati Haka-Patuheuheu 
group has not seen any similar thing happening in this particular area and 
so that's the reason why Hamlin's expedition occurs. 

Why do you say that peace hadn't been made at this point, because I 
thought that Te Kepa's peace was made in March and this is ... 

No, Te Kepa's, Binney says it's made in March, the truce is made in 
March. I say that Te Kepa's peace was made in October ... 

Oh okay . 

. .. and I've, I've gone through ... 

Yes, so, if we accept Binney's date of March then peace has been made 
by this date. 

'Nell, I don't think you can, as I think she's wrong there. The, the 
movement towards peace has started. Let's say that. 

Turning now to page 131, paragraph 323, you're saying that there was, 
hostilities still prevailed at Waikaremoana, and I just wondered if there 
was any evidence that Hamlin's men were attacked? Because I couldn't 
find any. 

No, I don't think they were. 

So, active or open hostilities didn't exist then? 

No, there's nothing, there's nothing much in the way of hostilities going 
on. There are, there's Hamlin's force is up there and, there a bit more of, 
there are groups, I'm again relying on a failing memory, but there are 
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groups watching him, there's one or two skirmishes from memory, but 
basically the two groups stay apart and what Hamlin's view of the world 
is at that point is that there are no active discussions going on between 
him and the, the people up there, as is the case elsewhere. 

I was going to draw your attention to paragraph 326, where you say, 
Hamlin says that if they did not surrender he would renew operations and 
disregard any flag of truce, and I was going to say well, and that's in the 
face of the March peace agreement, but you're not going to agree with me 
because you say it wasn't made till October so I think we'll all save 
ourselves a headache if we move on from that. But he does say though 
that he's going to ignore any flag of truce, if they don't surrender ... 

Yeah, that would, that would probably worry military officers to say that, 

Well it didn't worry him. 

Yeah, it didn't worry him and it's a bit of a concern that he, he says that. 

So, we've got Hamlin shooting off his mouth and now we've got, and had 
Whitmore shooting offhis mouth? 

I'm not sure whether I need to respond to that one. 

Well, you said Whitmore, you said Whitmore said things that were out of 
place. 

Right. 

And now you're saying the same, essential thing of Hamlin (overtalking) 

That I, I'm concerned that he says that is what I'm saying. 

Okay. Oh, and then I was again going to draw your attention to the 
comments that, of Hamlin at, ah, sending a force to Ruatahuna. He 
advises to do that at page 136 because it will be necessary to reduce them 
by force. Because they've got a defiant tone according to Hamlin. And 
that if we, if we accept the March date is well after the peace has been 
made. Paragraph 347, page 141, you talk here about weapons being given 
over and a watch and some trinkets being returned to Mair and you seem 
to trivialise that exchange of gifts. 

I don't think I trivialise it. I simply record it because Mair said it 
happened. 

In fact, the trinkets as you ... 

Well, that's their word, not mine. 

Sorry, I'm having difficulty hearing. 

(Inaudible). 
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That trinket, I'm pretty sure it's not my word. I think I'm describing 
what's been referred to in the source. There's no intention to trivialise 
anything. 

So, you would accept then that it is an important indication ... 

It's, yes there's a very ... 

... of the peace? 

. " important exchange that occurs there. Yeah. 

Yes. Because Te Whenuanui's the, one of the leading chiefs, and big 
chief we say, and he is there giving gifts and receiving them. 

Well, the significance of the exchange is, is not to be missed. Yes. 

At paragraph 352, you without the benefit of any evidence that I could 
find, say that the death rate of 200 that had died during the flu epidemic is 
well above what you consider to be the actual death rate. Do you have 
any evidence? 

I, I find that figure too high based on the, ah, later, estimates of their 
population. 

But the earlier estimates, did you examine those? 

Sorry. 

Did you examine the earlier estimates? 

Which estimates? 

They are in the, the Ruatahuna Report. 

I'm aware of Hunter Brown making an estimate. There are, Mair and St 
John at different times make estimates and then the census figures later. 
200 ... oh, and, and then we have the anecdotal evidence of the relative 
smallness ofTuhoe as a group. I would have thought that ... 

Sorry, can you just pause there and make sure we're talking about the 
same figure. My understanding is that the average figure is about 700. 

Right. So, we're, we're looking around about that figure. That seems to 
be consistent whenever you can get information on it. And it would seem 
to me that 200 would significantly reduce that figure, and you wouldn't 
come out with 700-800 people being estimated afterwards. That's the 
reason I doubt the size of that figure. 

(Inaudible) you have another study into the census figures that are 
available? 

The census figures available ... 
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Well, the, the population figures, sorry. 

I've looked at population figures, as far as I know, all of the ones that I'm 
aware of and it's having looked at those that I then note that 200 would be 
a sizable chunk of the population that would be evident after the conflict. 

So there's about, the, the evidence that is in volume 1 of Te Manawa 0 Te 
Ika, the Ruatahuna Report, as I call it, estimates there was 720 people in 
the 19, in 1962 and in the 1950s ... (inaudible) figure ... about 1,260 
people, so. 

In the 1850s? 

Yes. 

That's a higher figure than I've seen. 

And that's, yes, that's at page 195 and page 196 of volume 1. I'm, I'm 
not going to take that any further, just there are, you haven't made, you 
haven't deeply analysed this, so, we'll just leave that there. Paragraph 
356, the proposal ... 

Actually, could, could Dr Battersby, refer to that since you've referred 
him to it? 

(Inaudible) Is it helpful to know Ms Ertel, that that's 1 hour 55? 

Yes, Sir. I am nearly finished. 

Thank you. 

Oh okay, okay. Yeah, what we're, this is Selwyn's census in 1851, yeah, 
you would have to be fairly ... sceptical about Selwyn's census. What I 
do note there is that Hunter Brown has got a figure of about 720 and he's 
there in '61/'62 and then you'll note from that latter part of my report that 
there are census figures giving around about that same number for their 
population. So, it's, it's based on the Hunter Brown and the two sets of 
later figures that I find that 200 a number that's a bit too high. 

Okay. And the, the population figure on page 195 of 1260, did you 
( overtalking)? 

Yeah, that's Selwyn's report that goes back to Binney ... 

That's the one you're talking about. Yep. 

That goes back to Binney's page 68. 

And you're not, well, would you like to consider then the Hunter Brown 
estimate of ... 

Of 720. 

... 720. 
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Yes. And I ... 

. .. and saying that there were 400 fighting men and at Ruatahuna alone 
and so 720 does seem like a, like a low estimate. 

My memory of Hunter Brown's report, the figures, the population figures 
that he's given are no very high and I would have thought about 700/800 
maximum. 

You would have thought that, that it should be higher, Hunter Brown? 

Ah, no, no. That's Hunter Brown's estimate. He estimates about 720 
people, it's, it's 400 fighting men, I think Binney makes the estimate at 
some point during the 1860s that there were only 300 fighting men 
available and that, that sounds reasonable to me. 

Okay. If we could move on to page 145, paragraph 356, you say that 
there was an, an attempt to implement a plan to concentrate the Urewera 
people at Ruatahuna under Wahawaha's protection. In fact, Wahawaha 
was ordered to occupy Ruatahuna by Ormond, wasn't he? 

Ah, he initially was, yeah, but then that order was superseded. 

And being under his protection, was there any, is there any evidence that 
you can refer me to where Te Kooti either does attack or threatens to 
attack Ruatahuna? 

No. 

No. Now, paragraph 362, paragraph, sorry, page 147, paragraph 362. 
You talk there about that the Ropata subsequent action proves the 
Ruatahuna plan was contingent upon the co-operation of Urewera people 
at Ruatahuna. No one was forced to go there and the plan in fact merely 
resulted in a meeting at Ruatahuna rather than any long-term relocation of 
people. But in February 1871 we see Ropata going to Waimana to collect 
people to take them to Ruatahuna, don't we? 

Yeah, I think he does go there and then isn't, isn't it shortly after that the 
Government says, hang, hang on a minute, forget that, prioritise Te Kooti 
( overtalking) 

Forget that concentration camp business. 

Sorry? 

They say, forget that concentration camp business. 

Oh, there's no concentration camp. I think what he, the idea was to try 
and get everybody in one place. 

Ie concentrate them? 



Battersby 

Ertel 

5 Battersby 

Ertel 

Battersby 

Ertel 
10 

Battersby 

Ertel 

Battersby 

Ertel 

15 Battersby 

Ertel 

20 

Battersby 

Ertel 

25 Battersby 

Ertel 

Battersby 

Ertel 

30 Battersby 

Ertel 

Battersby 

11236 1 

168 

Yeah, but, not, without the connotations of the camp. It's to get 
everybody in one place in order to keep an eye on them vis-a.-vis where 
Te Kooti is going to be. 

Well, quite. 

Sorry? 

Well, quite, that's the point, isn't it? It's a concentration camp not of 
people who are adherents to Te Kooti, but people who are not? 

To keep them separated. 

It was to concentrate everybody together and station a garrison at, at 
Ruatahuna to oversee them. Isn't that a concentration camp? 

Ah, no, not really, ... 

Well, they're concentrated ... 

The idea was ... 

... in one place? 

I idea was they were trying to get people into one place in order to 
adequately oversee or protect or whatever you want, them from Te Kooti 
trying to woo them back into rebellion. 

Okay, well, I think we'll just have to disagree there. Okay, now, let's 
have a look at paragraph 369. You say there were implicit threats. Are 
there in a letter dated the 14th? Is that correct? That's what your, your 
evidence in paragraph 369, first two sentences, ah, sorry, first three ... 

Yes. 

So, I was wondering how a statement that they would run away if 
Ropata's force came on was a threat to Ropata? 

It wasn't. I thought there some reference to opposing him ifhe came on. 

Well, that's not what you say in your evidence. 

That's my understanding of, well, that's what I was pretty sure I was 
referring to there. 

Where? 

Where I say, despite the implicit threats. 

In a letter dated the 14th referred to by Binney ... 

If you just hold on and give me a moment to try and catch up where 
everything is. 
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527 .,. 

There seems to be some apprehension that's not mine alone that there was 
menace in the letter because Binney has said that there was no menace in 
it. So there seems to have been perceived on the part of Ropata which I, I 
take it and I would need to go back and go through all the sources again 
that somebody has decided that there's some menace or some implicit 
threat in these letters that have corne, in order to prompt Binney to say 
that there was, in fact, no menace in the letter. So, I'm pretty sure that's 
what I would have been referring to. 

But you didn't find the letter and the, and any menacing statement in it? 

I probably have but I don't recall. 

And you haven't footnoted it? 

I've relied on Binney. 

And I've just read Binney and she gives the letter which says, paragraph, 
page 239, starts actually at 238, dated 14 February 1871. It was sent from 
Kereru to Pehu and all of us, it is said that if Ropata and Tamaikoha corne 
alone they would stay to greet them but if they insisted on corning with 
200 men they would all run away and thus would miss seeing them. 

Yeah, my reference is 237, 238 of Binney which goes on about a letter 
arrived from Kereru. It was sent Tamaikoha and according to Porter it 
stated Kereru's refusal to allow any booted feet to pass the bounds of 
Maungapohatualthough the letter does not say this at all. So Binney 
contests that's what Porter says the letter says. And she goes on to say 
that there was no menace in the letter. So, she's responding to the 
perception that there was menace in the letter and that's why I've made 
that statement. 

Oh, so different letters. So, the letter you've referred to in your paragraph 
is not the letter that you mean? Or is it ... 

Oh, it possibly ... 

Because you talk about to letter, threatened to run. 

... yeah, I, I'd need to check but it looks to me as that that's the letter that 
I'm referring to there. 

But the letter that says that they threatened to run away is, is a separate 
letter from that one? 

Well, I don't think I would have taken an implicit threat from that. 

Okay. Now, turning now to page 170, paragraph 416, you say that Porter 
leaves to seek instructions from Wellington and that this, this separates 
any subsequent activity by Ropata including the capture of Kereopa ... 
[muttered aside/conversation] from Government decisions regarding 
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Urewera. Now, do, do I, do I understand you to be saying that given that 
Porter's left, Ropata is no longer a Government agent? I, I found that a 
little puzzling. 

Can you give me the paragraph again? 

416. 

I'm not saying that Ropata was no longer a Government agent. 

What do you mean then by saying, this separates any subsequent activity 
by Ropata? 

Well, because Porter, who is the bringer of letters, has left prior to what I 
subsequently describe. So, Porter then goes back to Wellington. He's 
carrying the letters and then he writes up this proposal of how the 
Government should ... 

It was a change of communication rather than a change in ... 

Yes . 

... Wahawaha's authority. 

Yes. There's no change in Ropata's authority. 

Oh, okay, well, then I just misread that. Well, mis ... Now, you had a 
detailed discussion with Mr Ambler about the word compact. And, I 
don't want to re-traverse that, but whatever you call it, would you accept 
that the 1871 agreement or compact or whatever tenn you feel 
comfortable with, that it was an agreement to hand back control to Tuhoe 
of their land and direction of their own affairs, no matter what we call it, 
that's the effect of it and I'm referring here to paragraph 427 for the 
phrase, direction of their own affairs, and paragraph 420. 

Insofar as that handing back of management of their own affairs is 
consistent with other Maori groups, that's fine. In tenns of something that 
is additional to what other groups would have then I don't agree that this 
is, this happens here. 

Okay. Now, paragraph 434, something you also discussed with 
Mr Ambler about whether or not they went to that Te Whenuanui and 
Paerau, whether or not they went to Wellington. I actually couldn't find 
where Binney says that they went to Wellington. Can you give me a 
reference for that? 

I could find you it, but ... 

Perhaps we could do that over lunch? 

... I'd much ... yep. 

It's not a deal breaker. 
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What did you say, it's not a meal breaker? 

Not a meal breaker or a deal breaker. Have you read the report done on 
roading, the, the part of the report of the Ruatahuna report on roading? 

Just to come back to that I've managed to get my lunch break back. On 
page 261 of Binney, footnote 101, she seems to work off Dailey's 
statement that Te Whenuanui and Paerau had agreed to the wider terms 
when in Wellington. 

So, there is evidence that they were in Wellington? 

I'm not sure that there is. There's a reference in a letter where Ormond 
says, when you were here, I think. He says, when you were here, and he's 
addressed, he's at that point, he's in Wellington, but I think he means 
when they came to Napier. 

Right, so you're ... you're reinterpreting what's para, at the footnote of 
101 ? 

Well, I've gone back ... 

The plain words (overtalking). 

I've gone back to Dailey and I've seen where she or he makes that 
comment and I remember thinking, finding no other evidence that they 
came to Wellington, finding it odd that they would have gone. I just 
assumed that Ormond simply made an error as to when he wrote here, he 
meant Napier. 

Okay. 

Sorry, I've read a roading report by, no, I don't think I have. 

Oh, great. So, you haven't read the report on road, you haven't read the 
part of it on roading? 

I, ... 

The Ruatahuna report . 

... I don't think so. I can't recall. 

Well, given that, then I won't take you through challenging the sentence 
that if Maori did not, not want roads or would not take up the contracts the 
Government really did not want to press the issue, because there's quite a 
lot of evidence in their about how the Government did press the issue and 
I think it's going take us too long to go through it and it's not a key part of 
your report. Now, paragraph 465, talking about Te Whitu Tekau, are you 
aware that following Te Whitu Tekau they put an advertisement in the 
Maori newspaper, a letter in the Maori newspaper announcing the 
formation of Te Whitu Tekau to all and that was in the Waka Maori 
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newspaper in, on the 8th of June? It says this communique from this hui is 
about the establishment of70 leaders of the Urewera to govern ... 

Is your question, did he know of the advertisement? Let's get the answer 
to that. 

Do you know of the letter? 

No. 

Okay. 

Well, there's no point in reading him the terms of it then. 

Well, if you'd like to know about the letter, it's reproduced at paragraph 
270, volume 1. 

Of? 

Of the Ruatahuna report. 270. Well, we corne to the happy end of our 
discussion. Thank you for your help. 

Thank you. Who's next please? Has that been decided among counsel? 

Mr Harman. 

Paul Harman cross-examines John Battersby 
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Tena koe ano, Dr Battersby. 

Kia ora. 

I, I started at 30 minutes worked my way back to 10 minutes ... 

And gone back up to 30? 

Just a few minutes extra. 

Oh right. 

So, I'll try and finish it before lunch. Heard a lot of discussion from 
Ms Ertel when she commenced about this item in your brief of the clear 
trend of Tuhoe coming towards a co-operation or whatever with Te Kooti. 
So, if you have Judith Binney's report (inaudible) that we've been looking 
at, page 192, Dr (inaudible) deals with, it's got a heading from Professor 
Binney, Tuhoe's Commitment to Te Kooti, 1869. Have you got that in 
front of you? 

30 Battersby Yep. 

Hannan 

11236 1 

So, here we have something promulgated by Tuhoe as a compact 
whereby, Te Tawhanga Compact, whereby all the authority of those 
named chiefs, Paerau, Te Purewa, Kereru, Te Whenuanui, Te Akiata, Tu 
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Tenakau, Te Honui, people gave their mana to be under the guidance of 
Te Kooti. 

Right. 

And prior, a couple of pages back, we've got some hui, page 190, 1868 I 
think, page 191, hui of January 1869. So, I'd put it to you that when you 
say there was a clear trend towards support with Te Kooti, it wasn't just a 
clear trend, there was a Compact. Would you accept that? 

There is in March. There's a very distinct statement. 

Right. 

I think the only point that I was making is that it didn't suddenly start 
then, it seems to be happening ... 

No, it [had/hadn't(??)] started earlier. 

... incrementally over, over time. 

Right. So I am, I'm looking at the events in particular round the Mohaka 
raid which follow on this compact between Tuhoe and Te Kooti. 

Right. 

I think in your report it's at pages 45 onwards or something like that, 
paragraphs 132. At the top of paragraph 132 you say, Binney argues that 
Te Kooti's March/April 1869 attacks in the Bay of Plenty and Mohaka 
were carried out to gain weapons and recruits. My first question to you is, 
somewhere in your summary you talk about that Te Kooti had a habit on 
pick, on picking places to attack which were weak. Do you recall writing 
here? Whereas I'm, I'm a supporter of what Professor Binney puts here. 

Yeah. 

The attack on Mohaka was specifically designed for Te Kooti to get 
ammunition and arms at the, that were stored, that were stored there. 

That's what she says yes. 

Yes, and you go on to say in paragraph 133 the explosion was caused 
because buildings were being burnt by Te Kooti's men. I've tried to look 
at the sources for this. Professor Binney doesn't have any information as 
to what caused the explosion. What's your, first question is, what's your 
source for that, it was caused by Te Kooti's men? 

I can't recall. 

Okay. 

I'll have to go back and have a look. 
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And second question then is, even if there was an explosion in the heat of 
conflict, where does that detract that the primary objective of Te Kooti 
and Tuhoe was, when they attacked Mohaka, was to get their hands on 
ammunition? 

Because firing likely places of storing ammunition would cause it to 
explode rather than cause you to be able to get it. 

Except that they had gained entrance to this, this stockade under a, I think 
that they said that they were, the actual, there's some phraseology even in 
Best's book. They'd negotiated a surrender of the parties in the stockade 
and then they proceeded to slaughter them and fire the buildings. This is 
just the, in the heat of such (inaudible), such human activity, whoever's 
committing it, whatever in these very sad historical moments that we read 
about, isn't it just quite plausible that the firing of the ammunition was 
just simply a mistake. It's not a reason to detract from Professor Binney's 
proposition and I think hers is more supportive than your comments that 
the targeting ofMohaka was primarily aimed to get ammunition and guns. 

I can't recall too much about the precise detail of the Mohaka raid. If my 
memory is correct ... 

You, you did, just for the record Dr (inaudible) ... 

Hang on . 

... you did a report on the Mohaka events in the Mohaka inquiry. That's 
correct, isn't it? 

Oh, how many years ago was that? 

Oh, I had a look at it the other night, so, I just ... 

I think I had a full head of hair then. The, if we're correct we do have a 
pa, don't we, that does surrender? 

Yes. 

And then, is there not some event that occurs while this is happening that 
then causes an outbreak of fire and a number of people are killed inside 
the pa? Is that right? And it's during this that ... 

I think so, I think some older person looked, looked like they were going 
to ... 

Looked like they were going to do something and, yeah, ... 

And away they went. 

And then, in what followed, the buildings were set fire to. Now, my 
understanding was that the buildings were deliberately set fire to and my 
impression is that if they were after ammunition they would not have done 
that. 
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What about in the confusion, one of the Pahauwera peoples fired the 
buildings so that it would deny Te Kooti? Isn't that even more plausible? 

If, if that happened, my understanding was that it was the attackers that 
fired the building. 

And that's where we come to, where's this reference for that? 

Right, and 1'11 need to go back and ... 

Okay. 

... look over that report I wrote. 

But, but that argument aside, we've got these events of the attack, or the 
supposed attack of Rakuraku at Whakarei, we've got the attack on 
Whakatane, we have this chap Te Kooti who in your own evidence, he's, 
he needs ammunition and that actually brings me to another line of 
questioning, but what sort of, where's he going to get them other than 
either at Mohaka or at Taupo? 

He's got to get them wherever he can. 

Yeah, but in New Zealand, I mean, looking in military history, wasn't the 
sale of firearms and ammunition, and let's get specific about which 
firearms too, wasn't it prohibited for ... 

Prohibited without a licence for, yeah. 

And who controlled the licensing? 

The Resident Magistrates. So, the primary source of arms is either going 
to be, they're going to gain them illegally through errant traders who are 
willing to take the risk ... 

Yep . 

... or they're going to have to obtain them by raiding places that have got 
them. 

And even more so, you write that, for instance at paragraph 132, Te 
Kooti's force were well-armed with rifles and carbines. What specifically 
are we talking about here? Are we talking about the Snider carbine or are 
we talking about ... when you say Enfield, what, what sort of weapon are 
we talking about here? 

Ah, we're talking about, I'm pretty sure an Enfield weapon that was used 
by the British army and the Snider lock is added to it, or, again, we have a 
separate weapon the Snider carbine which I think is a separate. 

So that's a bullet. 

Weare talking about a formed round, yeah. 
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Yeah, the ammunition is a bullet (overtalking). 

No, they can't make it. This is his big weakness. They can't make their 
ammunition. 

They can't make them. 

So, they can't just go in for the rifles, they can't go and steal powder and 
shot. 

Right. 

They have to get the ammunition. But it seems to me that he's, his raid on 
Mohaka if it was directed at gaining ammunition was, was mishandled 
then. 

Was mishandled? 

Yes. 

Well, was a, it was pretty big things going on. So, at paragraph 138, you 
have a key factor in this, you (inaudible) a key factor in the selection of 
targets for the attack by Te Kooti was always their weakness, and I ask, I 
ask you to reconsider that. I mean, he wouldn't have known that the 
ammunition store was going to be fired, whoever did it, when he chose 
Mohaka to attack. All he knew as at late March 1869 was he had full 
Tuhoe support. The only likely garrisons with ammunition were at 
Mohaka and Taupo and so it was all on to attack Mohaka. 

I think there's somewhere isn't there that the Resident Magistrate of 
Wairoa says that there's, there's ammunition there in an unprotected state. 
I'm not sure whether we're going to get anywhere with ammunition. As I 
say, there's only two ways he, he can get. He's got to gain it illegally or 
he's got to raid areas where it's likely to be and there're actually probably 
more areas than you're just mentioning. 

Well, he did ... 

If! could just bring you back, you've commented on the fact that I've said 
that he's picking weaker and less, and areas less suspicious of attack, that 
is clearly the case and it's one of the observations that Whitmore makes 
when he talks about the need to go into the Urewera was the inability for 
the Government to predict exactly where he's going to be and he seems to 
be able to find places that everybody assumes are safe. Mohaka he said 
was so safe that the, the occupants had left it having no fear for its con, 
it's safety. 

Well, that's not quite correct. The Mohaka men had gone with the 
expeditions up in Waikaremoana trying to get it to Wahu and the others 

Right. So, they, they'd left ... 
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So, the region itself was not safe. 

Sorry. 

It was in fact the region ofWairoa, Lower Wairoa was not safe. 

Oh, yeah. 

That's where Mohaka is. 

Right. 

It was their unawareness of the Crown which drew the Mohaka Pahuwera 
men away that Te Kooti had Tuhoe allegiance, these are Te Whana, that 
he could get quickly to Mohaka. I mean, here he is in Whakatane, then 
Ruatahuna, Ahikereru, this is late March, this is one week, and then 
whammo he's down in Mohaka. How do you get there and move so many 
men if you haven't got everybody else's okay to do it? 

I'm not sure what we're, what we're talking about. 

Well, I think we're, I'm just saying to you is I think that you do Te Kooti 
a disservice as a military strategist. He didn't select the weaker targets. 
He went, as Professor Binney said, to get guns and ammunition. 

Oh, I, I, I've disagreed with and I've given you my reasons why. 

All right. Just an aside on weaponry, it has been in this inquiry, have you 
seen any evidence on the defence files of the use of a Gattling gun in these 
offences? 

No. 

Pardon? 

No. 

(Inaudible). 

By whom was the Gattling gun used, do you think? 

No, that's just been, no I don't have to ... 

All right. 

Now, just a question on oaths of allegiance which is in particular 
reference to, I haven't got the time or anything to look at actual 
paragraphs numbers but how did the Crown treat people such as Te Waru 
Tamatea who gave an oath of allegiance, broke it, gave an oath of 
allegiance again? How were they treated? How did the military treat 
such people? 

In tenns of day-to-day treatment, I , I can't tell you. I don't know of any 
evidence for or against mistreatment of them. The ... 
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You gave some evidence ... sorry, carryon. 

The oath of allegiance itself was quite a critical thing to undertake to take, 
and once taken in the British Empire if you broke it then the penalty was 
generally death. 

Generally death, thank you. 

In the case, there are several cases in New Zealand where the oath of 
allegiance was either taken once and broken or taken twice and, ah, yeah 
no such sanction followed. 

Thank you. And, do you think in that in Te Waru's case that the, that the 
fact the sanction was not applied was because of the intersession of the 
Kahungunu rangatira like Kopu and others? 

I've, I haven't given a great deal of thought. My impression, having dealt 
with several examples of where oaths have been taken and broken, is that 
the Government simply deemed it more prudent not to sanction these 
people in the broader interests of establishing peace because most of the 
second, most of the occasions occur later in the New Zealand war period 
where the Government is clearly trying to finish the conflict. 

Ah, paragraph 64, page 27, you discuss at Waikaremoana, this is in, just 
in relation to the discussion of 12 January 1869, the battle of N gatapa, 
(inaudible) of 1868, but you say, at Waikaremoana unlike elsewhere in the 
Urewera a peace agreement had been concluded after the 1865/66 
fighting. This appeared at first to be upheld, but that Wairoa loyalist 
Maori and George Wergen(?) were concerned that it would not be held for 
long. This peace agreement you refer to after the 1865/66 is that, where 
does that arise from? I mean, as I understand it people came in and gave 
oaths of allegiance, but there was no formal peace agreement or no sort of 
pacification hui like at Tauranga. 

I think there was, there was following, when McLean went up there and 
formally accepted their submission and the, McLean gave the accession to 
the request that they not be sent to the Chatham Islands, which happens in 
May 1866. 

May 1866. 

And, there is an awareness of that because, when the fighting broke out 
later in the Opotiki region, some of the Wairoa chiefs, ah, had Deighton(?) 
on, and said well, you should have concluded peace as we did here 
because there's no problem here. 

Right. And my last sort of line of questioning arises from paragraph 90 in 
your report and this is the so-called attack of Te Kooti's forces at 
Rakuraku's pa, at Whakarei. Now, this is just, sort of, prior to the Te 
Whanau compact that I started my questioning with, but you write in your 
report on the night of 2nd/3 March Te Kooti forces arrived at Rakuraku's 
pa but met with no resistance. In fact, Rakuraku appears to have gone to 
considerable lengths not to alert the nearby Arawa garrison that Te Kooti 
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was (inaudible) attacking his pa. So, do I take it that what you're saying 
is this was a staged procedure so that Rakuraku and his men and his guns 
could, ah, appear to have been forced into the position of giving it all over 
to Te Kooti? Is that what the brackets are there for? 

What I, what I think he was doing was, he didn't want to move away from 
that area because his intention was to join Te Kooti and he didn't want to 
give any warning of that to anybody who might object prior to him 
actually being able to do it but I don't know whether there's any staging 
beyond that. 

Right. And do you know whether Rakuraku was a party to the Te 
Whanau, Te Whanau Compact? 

I don't know. 

And do you happen to know, just out, out of, again on the guns, because 
I'm very particular on what type of guns, what sort of, what the 50 stand 
of arms and the large quantity of ammunition were? Were they musket 
and ball or were they bullets and, were they of any use to Te Kooti with 
his carbines? 

I don't know what they were. If they were smooth bore, they would have 
been probably of more use because the ammunition is more readily 
available. 

Right. No further questions. Thank you. 

Thank you. We'll adjourn until quarter to two. During that time would 
claimant counsel please arrange a batting order for further 
cross-examination among themselves. Ms Kerr. could you consider 
whether we need a revised timetable or not? 

Yes, Sir, as I indicated to you, the two witnesses we have for today both 
have to get back to Wellington tonight for a couple of reasons I can speak 
to you about. 

Yes, well, no, you ... 

Yeah. 

The week is yours to call the evidence that you wish. We just need to 
know how we're progressing. 

Well, I just think we're, might run a bit late tonight but I would be 
grateful if we could to get those witnesses finished. It may be that we're 
through at 5.30, but, ah, I'm just a bit ... 

You should not assume that we're going to sit after 5.30 on any other 
night. Thank you. Adjourned accordingly. 

Luncheon adjournment 
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Te Kani Williams cross-examines John Battersby 

Williams 

Battersby 

Williams 

Yes, Sir, I just have five minutes which has arisen out of some questions 
from Ms Ertel. Dr Battersby, I've just got a couple of questions in general 
matters which have arisen out Ms Ertel's questioning and then Mr Wilson 
will follow on with other questions for Ngati Haka-Patuheuheu. If I could 
just ask you to tum to page 24 of your report. In paragraph 52 you refer 
there and I think you discuss this with Ms Ertel of a statement by 
Morimori that the Ngati Huri and Ngati Haka, together with the remainder 
of the Te Whakatohea, are all with Te Kooti. That's, that's, that was part 
of your discussion this afternoon? 

That's right. 

With the, with that reference to N gati Haka, does it say who of N gati 
Haka? 

15 Battersby No. 

Williams 

Battersby 

Williams 

No indication of numbers? 

I don't think so. No, I don't think so. 

So, there's no qualification about what that reference actually entails, 
whether it is 1 or 100 people is there? 

20 Battersby No. 

25 

30 

35 

Williams Okay, thank you. Could I now ask you to tum to page 71 of your report. 
You talk here at paragraph 172 of cultivations at Ahikereru being 
destroyed. This was Whitmore's expedition. It wasn't limited to just 
Ahikereru and Te Harema was it, it was a, there were a raft of areas 
which, in which this occurred, would you accept that? 

Battersby Yes. 

Williams 

Battersby 

Williams 

Battersby 

Katherine Rose actually in her report at page 33 states that the 
government force travelled throughout Te Urewera killing, looting and 
destroying cultivations. She goes on to refer to Mr Armstrong saying that 
Te Urewera was devastated and that every kainga of note was destroyed. 
Do you have any issue with that statement? 

No, probably not. 

So, you, in your ... 

There was, the destruction was, yeah fairly widespread everywhere that 
they went '" 

Williams Yes. 

11236 1 
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... and they encountered anything they thought was resistance or likely to 
contribute to resistance, they destroyed. 

And this is in the period 1869? 

That's May 1869. 

May 1869. And are you aware that in May 1869 Ngati Haka-Patuheuheu 
were living in an area at Te Ta, at Tauwerua Pa? 

Ah, yeah, that sounds right. Yep. 

And are you aware that was in very close or direct vicinity to Ahikereru? 

Yes. 

Alright. You also say two lines down on paragraph 172 that the 
occupants of Ahikereru were moved away. Can you tell me who those 
occupants were? 

These are those who were captured. The women and children ... 

Women and children only. 

I don't think there were many men among them, no. 

Okay. 

Sorry, missed that. 

I don't think there were any men among those prisoners. 

Thank you. 

Alright. Have you also had the opportunity to or have you had put to you 
by counsel the evidence which was submitted by Ani Hari(?) at 
Waimana? 

I don't recall. 

This was evidence in relation to War and Raupatu that, and the impacts __ .. 
that were affecting, affected Ngati Haka-Patuheuheu, as a result of this 
expedition. 

I'm sure that I would have read it at some stage ... 

But you don't ... 

But if! didn't hear it, but I don't recall it. 

All right, well, you refer at the bottom of paragraph 172 to looting and 
destruction of other property occurring at Ahikereru. That's correct isn't 
it? 
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Yeah. 

Ms Hari goes further and says according to some of the stories handed 
down to her there were events which involved the raping of their women 
folk, ill treatment of the entire villages. Are you aware of any evidence to 
that extent that occurred as a result of Whitmore's expeditions? 

I am not aware of any evidence to that effect outside of the casualties 
inflicted on the way. 

Sorry, I couldn't quite hear that last part. 

I am not aware of evidence like that. I'm aware of evidence where people 
were killed. 

Yes. 

But I'm, I'm not aware of evidence extending from the documents that 
I've looked at on those topics. 

Alright. If those sort of atrocities did occur, they would have served no 
military purpose, would they? 

No. No. 

Right, thank you, I have nothing further, Sir. Mr Wilson will now follow. 

Dominic Wilson cross-examines Battersby 

Wilson 

Battersby 

Wilson 

Battersby 

Wilson 

11236 I 

Dr Battersby. I think my counsel, learned counsel, Ms Ertel, she's 
covered some matters with you which broadly, which I would like to 
cover in a bit more detail and that's Te Putere. She asked you about 
restriction of movement from that site. I'd like to put to you a statement 
from Binney which was, urn, response to questions of clarification by the 
Crown. Binney said with regard to Ngati Haka-Patuheuheu and Ngati 
Wbare that they were certainly placed under a watchful surveillance and 
with restriction on their movements. Do you accept that statement? 

There was restriction on their movements in as far as that they couldn't go 
back to where they came from. There was no restriction as to where they 
went or when they went around the Bay of Plenty that I'm aware of and 
the watchful surveillance I'm not sure, because there is the occasion 
where, I think, it's a Government officer goes to Te Putere to see them 
and there's no one there and he clearly didn't know that they wouldn't be 
there, so I am not sure how, how watchful the eye was. 

On that sense I think I should go through some specific examples to see if 
you reconsider that point. Are you aware that Crown officials describe 
some Tuhoe at Te Putere as prisoners? 

They would have described them as prisoners, yes. 

I'd also like to look at the example you give about Gundrey. 
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Right. 

You say there that Gundrey makes a reference to Urewera wandering 
about over the country ... 

Right. 

... but no reference to passes having been issued is made. 

By Gundrey? 

By Gundrey. 

No, the references to passes is Preece, I think. 

But Gundry doesn't say that passes weren't given, does he? 

No, he doesn't say they weren't given. 

He, he's silent on the matter, isn't he? 

Yes. 

Secondly, this area of country that Gundrey is referring to, is it possible 
that this could be referring to a region around Te Putere? In the close 
vicinity ofTe Putere? 

Oh, it's possible. I rather took it as they were not confined to the close 
vicinity of it, based on the other points that I have picked up there that 
they had cultivations around Te Teko and Parawai and places like that. 

Well, I'll get to Parawai in a moment, but in, in concept it's possible 
though? 

It's possible. 

Okay. Now, the third thing I'd like to put to you about that statement is 
that Gundrey doesn't say whether Ngati Awa or others were included in 
those small parties that Gundrey was meeting. 

I don't recall exactly what Gundry said there, on that. 

Because, are you aware that there are examples where groups wanted to 
leave Te Putere and they were given under, they left there under escort 
for, by Te Arawa, for example? 

I'm not aware of that, no. 

Well, I'll put an example, in particular, to you and that's the example of 
Haparona(?) 

Oh right. 
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Do you recall that one? Going to a hui in Tauranga under the escort ofTe 
Arawa. 

Right, right, that would be an exceptional circumstance I would have 
thought though. I don't think generally in their movement around the Bay 
of Plenty in terms of getting their daily bread, if you like, that they would 
have been under any sort of supervision like that. The escort that 
Haparona got, that was for a fairly significant hui in Tauranga. 

Yes, but they did go there under escort? 

Ah, they did on the occasion, yes. 

And that was as directed by McLean originally, wasn't it? I, he did by, at 
a hui, I think, on the 25 th of May 1870 and also by letters directly to each 
of the chiefs. 

Right. 

Is that correct? 

I suppose so, I don't know. I can't recall. 

One more question on that particular point then is, are you aware that 
Rose has suggested that Ngati Awa or there's evidence that Ngati Awa 
and Te Arawa were still supervising the prisoners when N gati Haka­
Patuheuheu were permitted to leave Te Putere in 1872. 

Well, strictly speaking they were still responsible for their supervision. 
As I've detailed in my report, I'm not sure how close the supervision was. 

Okay. Well, let's look at an example of that. 

(Inaudible). If the Urewera wished to leave they would have been 
prevented from leaving. 

If they wished to go back home, yes. I would have thought they would 
have been prevented from doing that but I don't think there was anything 
to stop them moving around, within that confine. 

That's, that's your opinion though isn't it? 

Yes. 

Okay. And you're aware that McLean affirms in, I think, it's the 24th of 
January 1871 that he had replaced restrictions on movement from Te 
Putere. 

This is in terms of them going back? 

The phrase is restrictions of movement from Te Putere. 

I'm not sure, I'd have to reacquaint myself with that document, I think. 
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And are you also aware that in March, just following after that, 1871, 
Ngati Whare asked Preece for pennission to return home? 

Ah, he wouldn't. Okay, I'm not aware of the specific example but I can 
guess at the answer, I suppose. 

Yes, and, and you are also aware that later then the next month, in April 
1871 they again asked for pennission to go to Ruatahuna. 

Right. 

Chief, sorry, this is Ngati Haka-Patuheuheu and Ngati Whare 

For a hui? 

But Onnond only pennitted a few chiefs to go to that hui, didn't he? 

As far as I know, yes. 

And, were you aware that Rose says that, III fact, Onnond explicitly 
refused pennission to the rest of the people? 

I'm not aware of that. This all fits in the general restriction on them 
returning home though. 

Okay. You also in your cross-examination from Ms Ertel, you talked 
about the numerous complaints regarding the conditions at Te Putere over 
that period. Doesn't the fact that there were numerous complaints by 
Urewera about the conditions at Te Putere and the fact that they remained 
there despite hardship, doesn't that clearly suggest there's restriction of 
movement from that site? 

I don't know whether it necessarily does. They don't remain there 
because we have evidence that the passes were issued, that people were 
moving about and that on one occasion when someone came to see them 
there was nobody there. So, they're not being confined there. The 
evidence is that the crops don't fare too well there. The complaints are 
made in that summer of, is it '70171, and the Government undertake, to 
take remedial action in respect of those. 

Now, you mentioned the crops not doing well and I notice in your 
summary you said there is evidence of poor crop yields. Isn't it the case 
actually that the evidence was that the crops actually failed? 

That's the same thing, I think. 

I think there is a difference between poor yield and a failure of the crops, 
isn't there? 

Possibly one, either of which would not be satisfactory. The crops either 
had a low yield or an unsatisfactory yield or no yield at all. The situation 
is probably the same. 
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But certainly you'd probably recall that, that Clarke suggested in March 
1872 that for the last, for both of the previous seasons had actually failed 
and he uses the word failed. 

That's right. Yeah. 

Okay, now I'd like to ask you some questions about Parawai. You've 
suggested that perhaps the suggestion Ngati Haka-Patuheuheu to move to 
Parawai was acted upon. This was only a proposal by Mair though in 
June 1870 wasn't it? 

It was a proposal, yeah. 

Are you aware that Armstrong in his report on Ika Whenua says that this 
proposal, of this proposal that, in the event, Preece decided to send the 
Patuheuheu prisoners to Mataata rather than Parawai? 

I'm not aware of that. 

And are you aware~also that Rose suggests that by 27 September 1870, so 
that's after the proposal by Mair that McLean has informed Ormond that 
all and that's the quote, Ngati Haka-Patuheuheu were at Te Putere? 

Right. 

And, would you also be aware that at the time of the visit by J A Wilson 
in 1872, Ngati Haka-Patuheuheu were occupying Te Putere? 

Right. 

So you accept that? 

Yes, I don't recall it but if you are quoting evidence, I'm not going to 
dispute it. 

Actually I have no further questions. Thank you to Ms Ertel who's 
covered a lot of the ground on what is (inaudible). 

Thank you. 

Thank you. 

Bonnie McKinney cross-examines John Battersby 

McKinney 

Battersby 

11236 1 

Thank you, Sir. Thank you Dr Battersby. My name is Bonnie McKinney. 
I just have a few questions for you, all from your main report. Now, 
firstly at paragraph 5 of your report you seem to suggest that Government 
action in the region should be seen in light of the security and military 
situation at the time. You, you can accept though, can't you, that for the 
people of the region military actions would have impacted on their lives in 
a harsh way regardless of how those actions were motivated or justified? 

Right. 
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Right. And at paragraph 131, you describe how following the attack at 
Mohaka the Government felt it had no choice but to confront Te Kooti's 
supporters, but given the Government were not always sure where Te 
Kooti was, how reliable was their knowledge of exactly who was 
supporting him at any particular time? 

That Urewera groups were, I think is, they were reasonably sure of that. 
You also from time to time see individuals named who are known to be 
with him. 

Okay. At paragraph 139, you describe the destruction of Poverty Bay 
would take years to get over. You also describe the Wairoa people 
deserting their settlements and stopping cultivations for fear of Te Kooti 
and you use the terms "destruction, uncertainty and insecurity" there but 
the Government had a hand in that destruction, insecurity and uncertainty 
as well, didn't it? 

At those places? 

Yes. 

I'd need you to explain that I think. 

Well, you say at 139 at the start there, Te Kooti's escape from the 
Chatham Islands caused tremendous, tremendous uncertainty and 
insecurity and then you go on to say the destruction at Poverty Bay was 
devastating and so forth, and I'm just suggesting to you that the 
Government's actions also had a hand in that. 

I'm not sure where you think the Government's hand is, if it's in putting 
Te Kooti on the Chathams I suppose indirectly they do, but I can't see any 
other connection. 

Alright. We'll move onto the next question. It might become clear later 
on. In March and April 1869 when Crown forces pushed into the Wairoa 
interior it resulted in considerable destruction and upheaval of the 
population. Right? 

Ah, right. 

And at paragraph 150, you discuss Whitmore and Richmond's decision to 
enter the Ureweras and destroy food and native strongholds to force Te 
Kooti out. 

Are you referring to the destruction that the government caused in these 
areas in relation to your first question, is that what you're referring to? 

Yes, that's what I'm referring to. 

Okay. Then the government is responsible for causing that in those areas. 
Yep. 
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Okay. Now, going back to paragraph 150, and this destruction of food 
and Native strongholds to force Te Kooti out, there was some discussion 
yesterday regarding the tenn "invasion" and I'm just wanting to seek your 
opinion on whether you accept that for Maori in the region this campaign 
could have been perceived by them as an invasion even if it wasn't 
technicall y? 

Oh quite possibly could have. Yeah. 

Right. Now, at paragraph 316, you describe the 1870 expedition and 
some questions that have been asked of you about this already but taking a 
slightly different angle, at that paragraph you also say that Te Kooti's 
whereabouts at that time could not be ascertained, don't you? 

Ah, it was ... 

This is (inaudible). 

... always difficult to know where he was. Yep. 

Yep. So, can you tell us how Hamlin and Whittey(?) that the, the 
cultivations and settlements that, that they were destroying were actually 
being used by Te Kooti's supporters? 

They couldn't be sure. 

Right. So, and just following on from that at paragraph 321, you explain 
that although the Government did not know where Te Kooti was, Te Waru 
was definitely at large at the time. Do you acknowledge then that the 
Government was in some cases chasing shadows and that their, their 
actions could not always be justified by the stated goal of getting Te 
Kooti? 

They were probably as often chasing shadows as not but I'm not sure that 
that eliminates their justification to follow him. They're acting on the 
infonnation that they have at the time and until they can, or until they find 
that infonnation is untrue then they would probably be acting on it 
reasonably. I think in any situation we find ourselves in we would act on 
the infonnation that we have at the time. 

Right, just one further question. You've answered a number of others 
along the way. Now, turning to paragraph 341, and you're discussing the 
surrender there, which you describe and you describe Onnond's 
instructions to Hamlin to withdraw from the Urewera and that the Lake 
district should, however, be rendered useless as a place of resort by 
destroying food supplies. How could this policy be justified in your view, 
given that people had already started to surrender in that area? 

It was justified, probably less in my view, it was justified by the 
Government on the basis that there would groups of people they believed 
were still hostile and that's why they continued to do it. 

Alright. Thank you. I have no further questions. Thank you. 
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Campbell Duncan cross-examines John Battersby 
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Tena koe (inaudible) Dr Battersby. Start referring to your main report, 
page 9, paragraph 14. Just quoting from about the middle of that 
paragraph saying that in the war between the colonial government and Te 
Kooti both sides attacked and destroyed food supplies, cultivations, 
dwellings and property and neither side had a strong understanding of the 
separation between the military and civilian spheres of the other. Now, 
you'd accept, wouldn't you, that the Crown policy of destroying foods 
supplies, cultivations, dwellings and property would have impacted on all 
people living in the area regardless of whether they were labelled rebels or 
not by the Crown? 

Ah, yes. 

I have no further questions. 

15 Jamie Ferguson cross-examines John Battersby 
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Thank you Dr Battersby. Some of what I was going to cover with you has 
been addressed or touched on by my friend, Ms Ertel, so I apologise in my 
attempts to avoid repetition if this seems a bit more disjointed than it may 
have been my original intention. I just wanted to just start by just 
touching on an issue relating to the use of terminology. It appears to me 
that you're perhaps at pains to dismiss or disagree with Professor 
Binney's use of terms such as genocide and concentration camp and the 
like, and obviously those are perhaps terms that are emotionally charged 
in a more contemporary context. But you would accept, wouldn't you, 
that we, that doesn't get away from the, the fact that we have to analyse in 
Treaty terms the precise events that occurred, ah, and the precise situation 
that existed at Te Putere and other places? 

That's fine, yep. 

A term that has been touched on in questions to you is this one of 
extermination and in answer to questions from my friend, Ms Ertel, you 
tended to suggest that, that was Whitmore's phraseology and one really 
shouldn't place too much weight on that and accounts such as those from 
Clarke should be preferred. Is that my, my correct understanding of your 
position? 

Ah, yeah, I think sometimes Whitmore uses language stronger than the 
situation was. 

And to that extent is, are you referring, you're referring there to, in terms 
of his formal reports, he exaggerates. Is that your suggestion? 

Sometimes he uses the language in formal reports and in particular to the, 
the comment about the hapu, that the women are given to the men so that 
the hapu will be destroyed. I don't, that was in a telegram, so that, I think 
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these comments of his appear in both, but I don't think they reflect the 
reality of what happened. 

If you take that critical view of statements that Whitmore makes in 
official correspondence and official reports and you're asking us to, to, to 
view that sceptically how much confidence can we then have in 
Whitmore's other statements about what happened and who fired first or 
other matters such as (inaudible) engagements with the Maori of the Te 
Urewera? 

You would have to corroborate any evidence that, that you've used on 
those sorts of matters with anything else that you've got in the normal 
course of events. I think where he uses descriptions of the nature that he 
uses, he doesn't use them all the time in relation to everything so I don't 
think that because he uses these terms occasionally that necessarily 
everything that he writes is untrue but you would test any, any evidence of 
his in the same way as you'd test the evidence of anyone else that if you 
can find corroborating evidence, then you use it. 

Well, I suppose in, two matters arise from that. I suppose in relation to 
Whitmore's comments about destruction of the hapu, that's not 
inconsistent with his statements in his formal report that when he's talking 
about the attack on Te Harema that the various natives were scattered 
collecting crops so all could not be killed, that carries with it an import 
that in his view if they hadn't been scattered collecting or cultivating 
clops, crops I should say that he would very much have liked to have 
killed them and the second aspect of that, he also in the same report makes 
a comment, it was unfortunate that some men were absent ambuscading 
another road by which the column was expected. Again, this is an 
expression of disappointment, isn't it, on the part of Whitmore that there 
weren't more Natives there to kill? 

Ah, that's right. 

And I think in answer to a question from our friend, Ms Ertel, you said 
that one should really prefer Clarke's comments on some of these matters 
and I think you were referring specifically there to this destruction of the 
hapu point, but isn't it correct also that, and I think. you cite the extract in 
paragraph 150 of your report, in Clarke's personal account - this is the 
letter to his sisters that Ms Ertel referred to you and you, you cited in your 
report and I think it was actually document 21 in the bundle of documents 
that the Crown put to Professor Binney in cross-examination at one of the 
earlier hearings, that's where that full narrative is found, that full personal 
account - isn't it correct in there that Clarke relays to his sisters the 
briefing, if! call it that, the speech that was made by Whitmore to the Te 
Arawa chiefs prior to them setting out in late April/early May into Te 
Urewera and towards Te Harema. Clark recounts that, doesn't he? 

That's right. 

And in that he clearly sets out, doesn't he, and I'll read just to make sure 
that we're under no illusions, the Colonel began by telling them, this is Te 
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Arawa, of the great crimes and misdemeanours of the Urewera that they 
had intenneddled with all the quarrels against the Pakeha without any 
cause of provocation and now to Crown all they were, all they were 
sheltering the scoundrel Te Kooti and had assisted him in his late raids 
and then puts in quote marks in this letter, well now he said "I'm going to 
punish them. They must be extenninated." I'm going to do so and so and 
then do so and so. I ask for your cooperation, etc. Now this isn't simply a 
report back to the Crown. This is Whitmore's instructions and his inciting 
if I call it that to the Te Arawa irregulars before they invade, and I'll use 
that tenn invade, Te Urewera. 

Yes that's right. Although I would add that following Te Harema with the 
decision to treat the prisoners in the manner that they did that, Te Arawa 
did not follow through with this particular instruction. 

Right. I might, might come back to that point, but I'll just, we'll just 
clarify the incident you're referring to then is Clarke's comments about 
the behaviour of the Te Arawa chiefs significant, well, a period of 
probably days or, or weeks later when they are withdrawing from Te 
Harema having destroyed the pa and are going back out of Te Urewera, 
isn't it? 

Yes, with the people from Te Harema. 

Thank you. And I, well, 1'11 get back, back to that point. You referred 
earlier today and I think it was somewhat unusually, it was in response to 
a question of re-examination by a Crown counsel but it was an issue I was 
going to address and it arose because there was a little exchange between 
yourself and His Honour yesterday which extended into the second report, 
because the comments were made regarding Te Harema but I think you 
drew a distinction this morning when addressing this issue of colonial 
forces coming across villages and, you know, seeing that they were Pae 
Marire or Hauhau, whatever you wish to describe it as and, and they 
attacked regardless of ascertaining whether or not they were associated 
with Te Kooti or in rebellion, you, I think, emphasised the distinction 
between fortified places where people are ready and anned and other 
places that aren't in that position and where no fighting results. Put it to 
you, isn't it really when one reads the accounts of Te Harema with the 
number of, few number of people there, they're out cultivating crops it's, 
it's not very fortified because Clarke recounts in his story, his report or in 
his letter to his sister the fact that the colonial troops had to fortify the pa 
having taken it over that really we're falling more into a situation that is 
one of those other cases. Isn't that a fair comment? 

Not really. Prior to 1868 we've got a slightly different military situation 
and the answer that I gave you in tenus of where Hauhau groups are 
attacked being ready for the attack or being read to fight and there being 
exceptions to when that was the case and no conflict occurred really refers 
to that pre-1868 period. In the case of May 1869, the situation has 
changed significantly and in this particular instance there's, there's no real 
distinction evident here. 
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So, now I just need, be quite clear on this, because in answer to a friend 
from, a question from His Honour Judge Savage, yesterday where he was 
questioning the lack of any distinction in the 1865 period, admittedly at 
that stage between the term, those who are in rebellion and those who are 
of the Pai Marire faith, you accepted there wasn't really a distinction 
being made and that therefore if there was express appearance of 
adherence to Pai Marire the assumption was made that they were rebels 
and I think you agreed with that, and then I think, His Honour put to you 
the proposition that, that was the story with Te Harema and you agreed, I 
think you said, yes, okay, and perhaps that was a reluctant admission, but 
are you saying, oh, your answer then was solely about Te Harema in 1865 
when there was actually no encounter between colonial forces and, and 
the people of Te Harema or, or were you talking about 1869? 

Great deal of confusion I think. When I'm talking about the situation, Te 
Harema is, is a different situation. The events preceding it have given a 
certain resolve to the Government. They've directed Whitmore to 
undertake an expedition and you've referred to the way that he is, the 
language that he's using in, in undertaking it. The kind of, the way in 
which military operations were conducted prior to 1868' s different from 
the way the May 1869 was. There'S, there's the assumption that anybody 
in the vicinity of where they think Te Kooti is will be supporting him and 
therefore will be, ah, a likely enemy. 

So, if we, if we then approach it on that thesis which is obviously you've 
clarified the position a bit more, because I was dealing with the situation 
that the colonial troops come round the comer and see Te Harema and 
they may know it's there or they may not. You're saying in 1869, it 
wouldn't have mattered if, if there had been no evidence of the Pae Marire 
faith there, or what fortifications there, they were all in the firing line, 
because of the military situation, their mere presence there? 

Well, it, it makes it, yeah, as I've said, the situation seems to be more 
extreme in 1869. I'm not sure whether I can go too much further ... 

Okay. 

... about that. 

Well, no, no, well you for trying to clarify that. In relation, you're trying 
to draw this, or you are attempting to draw this distinction between the 
position in 1865 and the position in 1869. And I really just want to 
question how realistic to draw that distinction when one looks at Clarke's 
recounting of what Whitmore said to the Te Arawa chiefs prior to going 
in, where, on my reading of it, he draws no distinction at all between 1865 
and 1869 and in fact when one reads that account that's set out, the quote 
in paragraph 150 of your, paragraph 150 of your report, it seems quite 
clear that Whitmore sees this 1869 journey or invasion as being justified 
not only by this allegation that they're sheltering Te Kooti now, but of 
everything that's gone before and he talks about all this and effectively 
this is the last straw in Whitmore's mind and this is what he's using to rev 
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up the troops and this is what he is saying is what Te Urewera Maori are 
going to have to be punished for. That's his perspective isn't it? 

Well, he, he uses it in, in his, in his rev up to the troops, but I'm not sure 
whether I'm inclined to agree with you that he's not drawing any 
distinction with times gone by. I mean, there's a fairly weighty situation 
that's he's facing given the events of the previous four or five months. 

So, or he's, he's, he's the Commander or the, the Colonel in charge of all 
of these troops. Correct? 

Right. 

And so you're suggesting that it's legitimate for him to mislead the Te 
Arawa irregulars that are about to go into the Te Urewera with him about 
the Crown's motivation for entering the, Te Urewera? 

Oh, I'm not sure that I'm going there or that's what I'm intending to say. 
We were having a discussion about the nature of military operations and 
the way they were conducted in terms of defining the enemy. I'm not sure 
that I'm going to go with you to say that it was okay to mislead. I'm not 
sure that I've ever suggested that or ever want to. What we have here is 
the usual rev up that in the 19th century and possibly they still do that 
military leaders give to their troops to get them motivated and to get them 
going. I'm not sure that there is much in the way of fact that is in this and 
I would have thought that the gravity of the situation is adequately 
attested to by the events of the previous four or five months. 

I hesitate to comment. It's like weapons of mass destruction all over 
again, isn't it? But that's an aside and I, and I withdraw that comment. 
But perhaps if I can continue with the question, because I really need to 
understand your perspective. Your, your view isn't it, is that this is all 
justifiable in military terms in the general events and goings on that are 
associated with a, with a military action? That's, that's, that's really your 
perspective on it? 

Well ... 

And, and you're not, to distinguish for me, you're not trying to make any 
comments about the legitimacy in Treaty or legal tenns of anything that 
occurred? 

No. 

Would it also be fair to say, just as a, as a final question on, on this 
particular point that we've now moved on from a situation set, and it 
seems to be clear from both Clarke's and Whitmore's and other accounts 
where, not only as previously Pai Marire, people of the Pai Marire faith 
are being labelled and assumed to be rebels, but now, in 1869, people of 
the Pai Marire faith are being assumed, are assumed to be Te Kooti's 
rebels? That's fair, isn't it? That's the assumption being made? 
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I don't think so. I understood that Te Kooti rather rejected Pai Marire and 
substituted his own religion for that. 

Well, I, I know that that's the fact and you know that, that's the fact, but 
when Whitmore and Clarke are referring to these people, they're talking 
about the Hauhau and Te Kooti and the Hauhau are really those of the Pai 
Marire faith and it's been used as a terminology, isn't it? So, ... 

Well, it, it had gained that terminology from previous years. 

But you, you would accept, wouldn't you, Te Harema pa at the time, 
1869, contained adherents to the Pai Marire faith and there was visual 
evidence of it in terms of a, a new, new pole was present and there were 
flags flying associated with the Pai Marire faith and that they would have 
been visible to the colonial troops. 

Possibly. I don't, I don't recall. My understanding was that Pai Marire 
tended to wane when Te Kooti came along and that he, he had his own 
religion. I don't recall the exact description ofTe Harema. 

Just in terms of the, this military justification for what occurred, and I just 
want to clarify again, you accept that, don't you, that when there's 
reference to plunder and great stores of provisions being taken away that, 
while that might occur in military actions, that's not really justifiable in 
military terms is it? 

In terms of plunder? No, it's not justifiable. 

In terms of the, I suppose, again, it comes back to this point and I'll, and I 
need to put it to you again. I know Ms Ertel touched on the point, but I 
want you to think very carefully about it. Clarke recounts what happened, 
and this is the passage from the letter to the sisters that you didn't put in, 
refer to in your report, that the men, "then we went out the other end when 
Gilbert Mair went into the pa they were hampered with their women and 
children. The men were soon shot down and the women brought away." 
Doesn't the use of terminology "shot down" conjures an image of people 
retreating and running away and being shot down? It doesn't sound like a 
firefight between, you know, a defensive force that's coming forward 
towards them or something of that nature, does it? 

No it doesn't, although in the same report, Clarke refers to those that were 
killed were, had arms and were using them. 

But the reality is, isn't it that unless you Were one of the men that was 
lucky to escape from Te Harema or wasn't, weren't there at the time, you 
were killed. There are no men taken prisoner at that time, are there? 

No, there're not. 

And there is no report of any Maori men wounded in that battle? They 
were all killed? 

Battersby Yes. 
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Do you find that unusual, given that there are extensive reports in the, in 
the various historical sources to Government troops that are wounded, that 
they're ... 

No, I don't find it particular unusual. 

Why is that? 

If there's only a few of them, and they've attempted some form of 
resistance, they're going to attract most of the fire from the colonial 
forces. 

And if they're hampered by their women and children and running away, 
they wouldn't be captured or wounded, they'd be killed? That's the 
position? 

If they've gone into a position where they're armed and resisting if, as 
Clarke describes, then that's a likely outcome. Yeah. 

Well, Clarke says "armed and resisting" in his official report, but he 
paints a very different portrayal, doesn't he, in his letter to his sisters, 
much more frank and honest account, does he, in terms of, it's very open 
compared to his official report? 

I don't think that there's a necessary conflict between his official and his 
private report. 

Well, he doesn't, in his official report refer in such graphic terms, to the 
conflict between the Te Arawa irregulars and Colonel Whitmore, does he? 

No he doesn't, but I don't think Clarke would say, just based on having 
looked at a great deal of Clarke's correspondence, that he would mislead 
the Government on a, on that point. He seems to be quite the critic of 
others, particularly Whitmore and he's quite, as you've noted, doesn't pull 
any punches as to what he's recording about what happens. 

Well, that's in his letter to his sisters, but it's a slightly more sanitised 
version in his report, isn't it? 

Slightly, but I don't think it's any less accurate, is it? I don't think there's 
any conflict. I don't think there's any necessary conflict between his 
private and his public one. I think you could probably ... 

Well, you disagree with the conflict that I'm putting to you about men 
being shot down when they're running away and armed and resisting men 
being shot? 

Well, retreating, running away, armed and resisting, I mean, all of those 
things are fairly short sharp movements. 

It's all heat of the moment stuff? 

You know, you could be all of those. 
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I just want to, in tenns of the women and children that were taken, you 
proffer two explanations. One that it was militarily justifiable in tenns of 
removing the, kind of, support network, in this case the whanau support 
network from those in rebellion, and, then your alternative view is that it 
was a humanitarian measure to remove women and children from a 
conflict area. You really can't say one or the other, can you? 

No, I just add that, made the observation that this happens frequently in 
war zones and these are the reasons, generally, for it. And I think, given 
the treatment that Clarke reports, I don't think it's unreasonable to make 
those comments. 

In relation to, you would accept it is highly unlikely that the women and 
children consensually went with the troops out of Te Urewera, to Te 
Kooti? That they had any choice in the matter. 

Well, under the circumstances, they don't have a lot, no. 

So ... 

(Inaudible). 

Under the circumstances, they don't have much choice about that. 

So, are they prisoners or are they hostages? Because those seem to me to 
be the only two options. 

Well, they're referred to at the time as prisoners. 

Is that what you believe that they are? 

Well, I don't think there's any intent to use them as hostages. 

Well, a letter is left, saying that their women and children are being cared 
for by ... 

Being looked after, yeah. I don't think that's ... 

Looked after by Te Arawa. 

I think, normally, if you were expecting hostages to be taken, that you 
would say that "we have the women and children and we're going to 
endanger their security if you don't do something", and that's not really 
what the letter was about. 

Well, it would depend who was reading the letter and what they might 
take from their women and children being under the control or supervision 
of people that they had fonnerly been in battle with, would be a matter of 
perspective, wouldn't it? 

No. I think, in this case, Clarke was articulate enough to express the 
meaning that he wanted, if he intended to use them as hostages, and I'm 
sure that's not what his intent was, he would have made that quite clear. 



Ferguson 

Battersby 

Ferguson 

5 Battersby 

Ferguson 

197 

Well, at the very least his intention was, wasn't it, to encourage the men to 
come out ... 

Yes . 

... to their women and children. 

Yes. It was a means of removing support from Te Kooti. 

In that regard, the surrenders that do occur, from the Ngati Whare men 
and some women and children that were still in Te Urewera, occurred in 
April and May 1870. That's correct, isn't it? 

Battersby Yes. 
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And so, we're talking about some, perhaps nine or ten months after the 
original women and children taken prisoner would have been taken to Te 
Putere? 

Yes, it was some time after that. 

Well, if one looks at the situation of Te Putere, it's highly unlikely, isn't 
it, that those women and children, in that nine to ten month period, would 
have been allowed the freedom of movement that you suggest, around the 
Bay of Plenty? With their men still at large. 

I've cited the evidence that shows that they weren't strictly confined there 
and that there was passage around the Bay of Plenty possible. I'm not 
sure whether I need to go any further than that. 

Well, I'm asking you to because that evidence is all in mid- to late 1870 
and so I'm asking you in the period of nine to ten months, I'm asking you, 
based on what you've seen and what you, you know, you've drawn a lot 
of conclusions about what you say can and can't be ignored and what can 
be implied from things, and it's unlikely, isn't it, that they would have 
allowed those women and children, when their men were still at large, 
free warrant around the Bay of Plenty; 

I think there's enough evidence to say that they had reasonabie freedom of 
movement and that that was the case. So, whether it's likely or not, is not 
really an issue. 

Well, can I put another proposition to you then? You refer to this later 
situation where somebody turned up at Te Putere and no one was there. It 
would not have been a particularly healthy situation, would it, if the N gati 
Whare men had come down to surrender, in the middle of that nine month 
period, turned up and found that their women and children weren't at Te 
Putere and were wandering around the Bay of Plenty somewhere. That 
would have taken some explanation and words of counsel from the Te 
Arawa or the Government troops, wouldn't it? 

That's a hypothetical situation, isn't it? 
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It's hard to imagine they would have countenanced that possibility, would 
they, by allowing them free movement in the region? 

Who knows? 

Well, I note that, two final points I need to make, although there are 
several questions that relate to them and I apologise, this has gone a little 
bit, perhaps towards the end and perhaps over my 20 minute estimate. 
You say, I think in paragraph 169 of your report, and I'll just make sure 
that I'm on the right page. Oh, sorry, no, paragraph 169 I should say, on 
page 70, top of page 70. Talking about the absence of men from Te 
Harema at the time, and you say "However, the light resistance and 
absence of men is explained by Clarke and Whitmore, corroborated by 
Kotuku and Rakiroa, as discussed below, indicated that the men of 
Ahikereru were with Te Kooti." Now, is that your, what you've deduced 
from that, that that's an indication they were with Te Kooti, or are you 
saying that Clarke, Whitmore, Kotuku and Rakiroa said that they, those 
men were absent with Te Kooti? 

I think both of the above. I think that there's references by all of them 
that there are men with Te Kooti. 

Well, I'm intrigued by that, because I've been to the passages that you've 
referred to, and I fall somewhat short of that. Certainly, there is a 
statement by Whitmore that I think you refer to at paragraph 159 of your 
report, I'll just make sure I've got it. You say, in the last paragraph, last 
sentence of paragraph 159, "Still, the numbers of men absent were small. 
Clarke reported only 10 men from the village were at Heruihi(?). He does 
not mention any with Te Kooti, although Whitmore did." So, you'd 
accept that Clarke doesn't mention that, only Whitmore says, of those two 
people, that men were with Te Kooti? 

I'm not sure what you're reading from. 

Paragraph 159 of your report. The second to last sentence. "Still, the 
numbers of men absent from Te Harema were small. Clarke reported only 
10 men from the village were at Heruihi. He does not mention any with 
Te Kooti, although Whitmore did." 

Right. 

So, you accept that Whitmore refers to this, people being away with Te 
Kooti, Clarke doesn't? 

No, but Clarke refers to men being away and then ... 

Yes, my question is, and the, what you ... 

Yes ... 

... said all four said men were away with Te Kooti. Clarke doesn't say 
that, does he? 
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No, but he says "they're away at Heruiwi" and by referring to Peita 
Kotuku(?), who I think was at Heruiwi and said that's where they were, 
and then Te Rakiroa has some account that they're with Te Kooti in that 
region as well, as I recall. 

Okay. Well, I'll just need to carefully step through this because it's quite 
important. Whitmore says they're with Te Kooti. In the absence of 
corroboration of that, we can possibly say that that's Whitmore's 
exaggeration about where these men are, that they're not here, oh, they're 
all off with Te Kooti. If there's no corroboration. Correct? 

If there's no corroboration, yeah. 

Clarke says that there are 10 men at Heruihi. 

Right. 

Now, that's a statement that Clarke makes in his letter to his sisters that 
we've already referred to. 

Right. 

And, I will just make sure that we have the correct reference to it so that, 
again, we're not confused. Clarke says, and this is in his letter to his 
sisters, that the women told them, this is the women that have been 
captured, told them that 10 men were "watching" Captain Morrison and 
Sam's men at Heruihi. 

Right. 

Now, I'll just ask one question at that point. Do you know who Captain 
Morrison and Sam were, in the context of this? 

No. 

Because you make some reference to the fact that there were no cavalry at 
the Heruihi side and you refer to a couple of dispatch riders later being 
attacked in June. 

Right. 

But, you don't know whether Captain Morrison and Sam's men were 
cavalry or not or who they were? 

No, I don't (inaudible). 

And dispatch riders are, they'd be carrying messages, wouldn't they? Is 
that what, that's their purpose? 

Yes. There is a cavalry unit at that point at Opepe or on its way to Opepe. 
So, the dispatch riders are going from there to somewhere else. 

Troops that, or soldiers, that bring up munitions and other support of that 
nature, wouldn't be referred to as dispatch riders, would they? 
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No, no. 

And so, later in that same letter from Clarke to his sisters, where he's 
referring, on the 12t

\ this will be the 1ih of May, this is page l35 of that 
letter, in terms of the Whakatane Historical Society. "On the 12th Captain 
Morrison and Sam came up with a convoy of supplies, ammunitions etc", 
suggests that that's their role. They're not dispatch riders, doesn't it? 
They had a more substantive role. 

Right. 

So, there's no reference by Clarke, there's just a, to anyone with Te Kooti, 
there's just a reference by Clarke to 10 men watching some soldiers, not 
dispatch riders, at Heruihi. 

Right. 

And then we tum to, therefore your, you slip to the next stage, which is 
that you say that there's corroboration that those men at Heruihi were with 
Te Kooti and you refer to the two accounts from Kotuku and Rakiroa, and 
I just want to, now, take you to those. If I can find the right page that I 
was on. I think it was paragraph 178, if I can get you to go to there. I 
apologise for jumping around, but unfortunately some of these events are 
at different parts of your report. Now, what you've suggested is that 
because 10 men were at Heruihi on the 9th of May 1869, which is when Te 
Harema was attacked, that they were there with Te Kooti. 

Right. 

Now, you start with, and that's the position that you've stated earlier on 
and, in that first paragraph, 169, that I referred to. Now, if we look at the 
statements that are made in paragraphs 177, 178, you make a statement 
there, "The absence of men at both Ahikereru and Ruatahuna in May 1869 
suggests that many had been, and still were, with Te Kooti." 

Right. 

Now, you say Peita Kotuku's account of his time with Te Kooti mentions 
nothing of Whitmore's expedition in May 1869, suggesting that much of 
Te Kooti's force remained well out of its way. This corresponds with 
Rakiroa's statement to Porter in 1870 in which Rakiroa stated that Te 
Kooti's force returned to Waikaremoana after the Mohaka raid. Te Kooti 
then learned of Whitmore's expedition", namely the one to Te Harema, 
"and a party was told off by Te Kooti to go and fight the kawanatanga 
who had come to Ruatahuna." Now, Whitmore's troops went from Te 
Harema, through to Ruatahuna, didn't they? 

Yes. 

"This party could not have been large and it returned toWaikaremoana, 
having lost three men. Rakiroa continued. Te Kooti then ordered all of us 
to start. We went and, reaching Ruatahuna, found the kawanatanga had 
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gone back." This is all what's, where Te Kooti is in May. You would 
accept that? 

Battersby Yes. 
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And then you get on to the next paragraph. You then say, "Peita Kotuku 
suggests also that following the Mohaka raid, Te Kooti's force withdrew 
to the Waikaremoana area from where Te Kooti decided to go to Taupo 
and so moved on to Heruihi." Now, this is obviously something that 
occurs after May, but you've read the two together, aren't you? You're 
suggesting because Te Kooti then went to Heruihi at that stage, the men 
who were there a month earlier, in May, were there with Te Kooti. And, 
in fact, what we've got evidence of, haven't we, when these dispatch 
riders that you go on to say were attacked in June, the 9th of June, that the 
attack there is made by Te Kooti's men, including these ones from Tuhoe 
who came from Ruatahuna. There's no evidence whatsoever, is there, 
that the 10 men ofNgati Whare from Te Harema, were there at the time a 
month later, and participated in that attack? 

I rather took it that because the absence of men was so pronounced in a 
number of areas, that they were off with Te Kooti, and we have these 
other accounts that suggest the presence of Tuhoe groups with Te Kooti 
and that this is a probable explanation of where they were at the time. 

So, you just have made that assumption by the absence of men? It's not 
actually corroborated by these facts at all. 

Well, there's evidence suggesting that that's where they were. 

Well, there's Whitmore's statement, but there's no other statement of 
evidence by either of those Tuhoe chiefs, or by Clarke, or by anyone 
from, who was at Te Harema at the time, telling him that the rest of Ngati 
Whare at Ahikereru are all with Te Kooti. 

No, there isn't. 

There isn't? Thank you. I just have one final point. You refer to this, 
again, there's several questions arise out of it. You refer to this issue 
about the women being looked after and that's a statement by Clarke, in 
his letter to his sisters that he was, he appears to be surprised, would you 
say, about how well treated it appeared the Te Arawa chiefs were treating 
the Ngati Whare women, because they were carrying the children and 
trying to lighten up the women in their journey out. Is that a fair 
summation of what he's describing? 

That he appears surprised? 

I'll find the correct passage and then you won't have ... 

I mean, he relates that that's occurred. I mean, that's really all we can 
take from that, isn't it? 

Well, he says, "I was very pleased to see the conduct of the Arawa ... ". 
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Right, so we can ... 

And he's got "(Fox) to the prisoner's women and children. The principal 
chiefs had a child each on their backs and were cheering the women up." 

Right. So we can say that he was pleased about it. 

There's, now, what we're talking about then is when they've returned 
back from Ruatahuna, they've then burnt the Te Harema pa and the 
kainga and everything, much to Clarke's dismay, given the work that 
Clarke said that they put in to re-fortifying it, and are leaving Te Urewera. 
That's correct? 

Yeah, alright. 

And there's an earlier passage, though, isn't there, in that same report, 
where he talks about events at the time immediately after the attack on 9th 

of May where he said, and this is after the men were soon shot down and 
the women brought away, this is the, which we've agreed to disagree on 
what that might mean. Clarke says, "Fox had the fine thought to put all 
the women and children into one house and he and his brother mounted 
guard. When natives are excited they are more like demons and the noise 
and excitement is something excruciating to one's nerves." What were 
Fox and his brother having to guard the women against? 

I don't know. It doesn't say. 

Are you aware of the oral evidence that Jack Olsen gave, from Ngati 
Whare, at the Te Whaiti hearing, very reluctantly I must say, because it 
wasn't briefed in advance and it was a surprise to us, where he reluctantly 
said that a number of Ngati Whare women remained at Te Putere and did 
not return, because they were shamed by incidents that occurred during 
the attack on Te Harema? 

I don't recall the evidence. I haven't seen any evidence that they 
remained there. 

You haven't seen any corroborative, well, there, I think the reference was 
made there to some notes by Mair which show the, kind of, a quasi-census 
which had a number ofNgati Whare women only still living at Te Putere. 
This is post-1872 and the return of the others? You're not aware of that 
evidence? 
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And just finally, you talk, on paragraph 185, about the letter from Clarke 
not being taken up and you say, in that regard, you say, "As discussed 
above, Te Kooti maintained a considerable contingent of Tuhoe 
supporters with him and no attempts to negotiate any sort of coming in 
were made on the part of those remaining in the Urewera country during 
1869. The letter Clarke left for the husbands of the women captured by 
the expedition was not taken up at that time." And you suggest that 
there's this, kind of, unified, united decision by all of those still in there 
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not to come out. But you would accept, wouldn't you, that, in fact, Clarke 
later, and you refer to this earlier, actually, at paragraph 168, Clarke later 
has a discussion at Tauranga, I think, with Hapurona Kohi of Ngati 
Whare, who had surrendered, I think, in either April or May 1870 where 
he says they were unable to avail themselves of that letter. He 
acknowledges receiving it. Unable to avail themselves of that letter 
because of the fear inspired by Te Kooti. 

That's right. I think I allude to that (inaudible). 

You do. You say that. That suggests that all may not have been as rosy 
and united, in terms of the position ofNgati Whare, at least, with Te Kooti 
and some of his other supporters in Te Urewera. 

I don't think I've ever suggested that things were rosy. 

Well, isn't it, doesn't Hapurona's comment suggest that they would have 
liked to come out and surrendered, but they feared Te Kooti and therefore 
couldn't? 

It does suggest that. It also suggests that Te Kooti has a very strong hold 
over them, that he maintains by, I'm not sure how he maintains it, but he's 
certainly got it. 

Thank you very much for your endurance, Dr Battersby. No further 
questions. 
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Hello again Mr Battersby. 

Kia ora. 

(Inaudible), thought that Mr Boast wished ... 

Oh, sorry. 

No, Ms McKinney has put those questions. 

Then there is no other counsel, except for Mr Pou and Ms Sykes? Is that 
right? 

That's right, Sir. First of all, I'd like to follow up a line of questioning 
that was taken with you by my friend, Mr Williams, involving the 
statement by Morimori and Ngati Haka's and Ngati Huri's participation. 
Basically the same line of questioning. The statement doesn't say who of 
Ngati Huri were involved, does it? 

Battersby No. 
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So we can't really say that Ngati Huri, as a whole, supported Te Kooti at 
that time, can we? 

We can only go on what the evidence tell us. 

Well, Tamaikoha doesn't support Te Kooti at that time. He's Ngati Huri. 
And it's quite clear that he doesn't. Isn't it? 

I think Morimori reports that Ngati Huri is there. Tamaikoha, in that 
period that I've referred to, seems to be considering it at some point. 

Some ofNgati Huri are there? 

Sorry? 

There's, Morimori's report, some ofNgati Huri are there. 

If that's what he says, okay. And, yeah, and Tamaikoha is, there's 
evidence that he was considering joining, may have joined, for some short 
time. 

Now, Tamaikoha, there was a lot of interaction between him and the, and 
Crown agents, wasn't there? 

Once the peace negotiations start, yes. 

Te Keepa? 

Yes. 

It didn't necessarily make him a loyalist, did it? 

No. 

So, he wasn't a follower ofTe Kooti and he wasn't a loyalist. 

I think I'm arguing that there is some evidence that, at some stage, he was 
following Te Kooti, but ... 

But ... 

He's not a loyalist. 

Just because a Crown agent, or a representative of the Crown, comes to 
yourpa. 

Right. 

And you feed him, doesn't make you a loyalist, does it? 
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Even if you come to an agreement which you consider to be a peace 
agreement, doesn't make you a loyalist, does it? 
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Actually, if you come to an agreement, it probably does. 

Well, the agreement with Te Keepa. 

Not with Te Keepa, because that's not the peace agreement at that point. 

Even though he felt that Te Keepa was sealing the deal by giving him a 
prized revolver. 

He may have done. 

Yeah, it doesn't make ... 

But then ... 

See, now I have problems, because you accept that feeding a Crown 
agent, feeding a Crown representative, agreeing to something with a 
Crown representative, doesn't make you a loyalist. 

Right. 

Yet, you're saying the fact that Te Kooti went to somewhere that you're 
related to, makes you a Te Kooti supporter. 

Well, that would be how rebellion is defined by the State. They would 
define, the State generally defines, in the New Zealand Settlements Act, 
gives that set of criteria that eliminates you from compensation and 
among those are aiding and abetting, or giving comfort and aid to the 
enemy. 

No, no, we're not talking about giving comfort or aid, we're talking about 
Te Kooti visiting, say, I think you used Tawhana, the fact that Te Kooti 
visited Tawhana, meant that Tamaikoha was a supporter ofTe Kooti. 

Oh, I don't think I say because of that. I think there's evidence there by 
Mair that he's considering it over time and there are reports that he's 
actually joining him. In addition to which, he goes to Tawhana, which 
would tend to suggest that there is something in the reports that Mair is 
reCeIVIng. 

Well, Professor Binney is maintaining that he is, that Tamaikoha's 
maintaining an aloofuess, and this is something that you recognise at 
paragraph 80 of your report. 

Right. 

But then you use the fact that Te Kooti was allowed to pass through 
Tawhana and the fact that Te Kooti and Tuhoe, an alliance between Te 
Kooti and Tuhoe was fonnalised there, as an indication of Tamaikoha's 
support. 

Together with the other evidence that he was considering joining Te Kooti 
around about that time, and I've linked that other evidence with this 
particular event. 
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Yeah, but, you can't see it the other way, if he's interacting with the 
Crown. It's only if it's Te Kooti. You seem to be saying it's alright for 
Crown agents to visit your place. See, because you don't, there's no 
evidence that Tamaikoha was actually at Tawhana at the time. 

No, there isn't, but the only ... 

It's not even his pa. 

It's an area in which he's associated with. 

But it's Te Tiu's pa. 

Be that as it may be, it's an area that he's associated with, and given the 
other evidence ... 

Te Tiu is his tuakana. 

Sorry? 

Te Tiu is his tuakana. Do you think that Tamaikoha can tell his tuakana 
who he can ... 

I have a problem when you're asking me questions that you tend to ask 
them before I have time to think about the answer and I'm part-way 
through the answer and you start asking another one and before I know it, 
I've got five or six lined up and I start answering sort of one half of each 
one. 

I'll slow down for you. 

So, if you don't mind. 

I don't. 

I've explained my position. If you disagree with it, that's fine. I've given 
you my position on why I think that there is reason to believe that 
Tamaikoha may have joined Te Kooti. 

But one of the arms that you rely on is the mere fact that be's visited 
places that Tamaikoha' s associated with. 

Well, I think we've been here and I think I've explained to you that it's 
not the mere fact, it's in connection with the other evidence that I've 
discussed. 

We'll move on. Another, now you discussed, with my friend, Mr Ambler, 
the incident at Te Whareapona(?), the killing of women and children by 
Crown forces. A family was killed, who were out, picking spuds, I think, 
my friend said. Do you remember that? 

At Te Harema, we're talking or somewhere else? 

Te Whareapona. 
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Oh, okay, yep. 

And you're aware of, are you aware of traditional evidence that states that 
women and children were also killed at, executed at Ngatapa? 

At Ngatapa? 

At Ngatapa. Traditional evidence has been put before this Tribunal that 
women and children were ... 

I haven't looked at that. 

And you're aware that Tamaikoha's elderly uncle was killed by St John? 

This is at? 

This is another incident, completely another incident from Waimana. 

This is the one that ... 

At Matakerepu. 

... that I've referred to? 

He's not a fighting man. He's an elderly man that's killed. 

Right. But I'mjust getting the, this is the one that St John is sacked for? 

[Assents] 

Yeah. 

But what we actually get, what the trend that we actually seem to develop 
is that the Crown, or those that were engaged by the Crown to go into Te 
Urewera, actually did kill women and children as well, didn't they? 

Women and children were killed, yes. 

See, because you make a statement earlier on, at paragraph 14, "Colonial 
forces did emphasise the difference between men as combatants and 
women and children as non-combatants, but Maori groups with Te Kooti 
drew no such distinction. Interestingly, however, this did not lead the 
former to alter their observation of the distinction. Yet they did." You 
seem to be implying that the Crown didn't kill women and children, just 
Te Kooti did. 

Women and children were killed in small numbers, generally in the course 
of fighting, and that seems to me to be different to the type of killings that 
Te Kooti did, and Te Kooti was generally much more ruthless in the terms 
of numbers. There were some women and children killed in the course of 
fighting, but they were not targets. They were not intended to be, it 
wasn't the purpose of what the Crown was trying to do there. 
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You seem to be implying, then, that harvesting potatoes is an act of war, 
because that's what they were doing when they were killed. 

I'm not implying that. 

Well, they were killed harvesting potatoes. 

I'm not sure about that, but. 

And, the old man, Te Pine, that wasn't an act of war either, was it? 

Well, I don't know. All we know is that St John attacked the place and in 
the course of what happened, that Te Pine was killed. 

It just seems that your categorisation of Te Kooti, as a ruthless 
warmonger, compared with the Crown, just doesn't seem to bear water, 
really. 

I think the distinction that I was referring to was that the, as I've explained 
to you, that there was generally considerably more non-combatant 
casualties in Te Kooti's attacks than in the Government's attacks and I'm 
not aware that the Government actually deliberately set out to kill women 
and children. 

It just happened? 

It occurred in the course of the fighting that occurred. 

Regardless of who they were fighting against? Say, for instance, and it's 
the last time I mention it. Say, for instance, coming upon some people 
harvesting potatoes, that's part of a war, so we'll knock you all off and the 
only ones that survive are the ones that run away. 

Well, in the case ofTe Harema, that's not the case. 

No, no, Whareapona. 

There are instances, as you say, where there are women and children 
killed. I'm not entirely sure why they were killed, but what normally 
happened in the case of women and children being killed was that they 
were killed during the combatant stage, or the conflict stage of any 
confrontation and that it wasn't the intention of Government forces to do 
that. 

I'm trying to discern, where is the conflict stage? Is the conflict stage 
when they run away? 

No, the ... 

Because I think that's what your response was. That was a form of 
resistance, is running away. 
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No. I didn't say that at all. Where two groups of people are fighting each 
other, you've got the conflict stage. If people have been killed other than 
that, then I'm not going to defend that. 

So, in the war against Te Urewera, the Crown was in conflict with them 
all, so when they're entering Te Urewera, that's conflict stage. Is that 
what you're saying? 

When the fighting occurs, that is the con, that is what I'm talking about. 
That is when women and children are killed in the course of that fighting. 
That's what I'm talking about. 

Because, a number of ways, you quote Mair stating that the Ruatahuna 
meetings, and this is at paragraph 67 of your report. They talk about 
Tamaikoha resuming his murderous system of warfare. 

Right. 

As opposed to the scorched earth policy. Is that not a murderous system 
of warfare? 

What they refer to with the murderous system is the ambushing of isolated 
individuals. None of the people that were killed in the course of that later 
phase of the war had warrants out for their arrest. The Government 
tended to consider that those people had been killed in the course of 
fighting. So, while he refers to it as the murderous system of warfare, it's 
his expression to refer to the ambushing of isolated individuals where that 
occurred. The scorched earth policy, as you call it, ... 

Oh, as Binney calls it. 

As Binney calls it, is the misuse of a term, in my view. I don't think there 
are any illusions about the nature of what the Government did as it moved 
into the Urewera district. Not sure that the two, the murderous system of 
warfare and the scorched earth policy are immediately comparable 
otherwise. 

But this execution, summary execution of prisoners, that's not part of a 
murderous system of warfare? 

Well, it probably is. 

Thank you. I'll move on. There's another point that you make at page 17 
and 18 of your report. You state that, "There was no imprisonment of 
Tuhoe individuals by Ngati Awa and Ngati Pukeko". 

I don't believe there was imprisonment of them, no. 

Are you aware of the writings of Te Wharehuia Milroy about Tamarau 
Waiari? Do you know who Tamarau Waiari is first? I suppose I should 
ask. 

No. You'll need to remind me. 
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Te Makarini Te Wharehuia. Have you heard that name? 

Yes. 

Now, in his writings, Te Wharehuia Milroy's writings, in the Dictionary 
of New Zealand Biography. 

Right. 

He talks about Tamarau Waiari being imprisoned in the caves, in the 
Muriwai caves, by the Crown, so, in a sense, you are right. But over, but 
watched over by Ngati Awa and Ngati Pukeko. Are you disagreeing with 
the writings? 

I would have to look at them. I'm not familiar enough with them right 
now. 

But, you're saying that there was no imprisonment and he's saying there 
is imprisonment. Is that the distinction ... 

In relation to my discussion on Te Putere, I dismiss imprisonment. I'm 
not aware that imprisonment occurred. It may have done, but I'm not 
aware of it. So, ... 

I'm talking about the occupation of Pukete(?). Sorry, I should have made 
that clearer. 

Yes. Alright. I would need to look at what you're referring to. 

(Inaudible). 

Well, page 17 and 18 of your report. Footnote 35, you state, "These 
factors were military settlement on confiscated land and Ngati Pukeko 
occupation at Pukete. There was no imprisonment of Tuhoe individuals 
by Ngati Awa and Ngati Pukeko." And the reason I ask you that is 
because you actually, at that stage, refuting ... 

Yeah . 

... that Judith Binney is saying that there actually was imprisonment. 

I'm not ... 

And Te Wharehuia Milroy is agreeing with Judith Binney that there was 
imprisonment, and I just want to know, is the distinction that you're 
making that Te Makarini was actually a prisoner of the Crown, not a 
prisoner ofNgati Awa? 

No, that wouldn't have been the distinction I was making. I would need 
to look at the material that you're referring to, and I'm quite happy to do 
so and come back to you with a written answer as to whether I modify that 
or not. 



Pou 

5 Battersby 

Pou 

Battersby 

10 

Pou 

15 Kerr 

Pou 

J Savage 

211 

Some time ago, at paragraph 33, 34, 35, 34, you've criticised Judith 
Binney's findings, and I'm asking you, really, what's your basis for the 
criticism and have you actually done any contextual research to back up 
what you're saying, or is it just a wild stab at the Professor? 

I don't make wild stabs at anyone. 

Well, you can't justify it. 

What I've said to you, and I think it's fair enough, is that, at the time that I 
wrote this, I had no knowledge that anyone had been imprisoned. If there 
is evidence to the contrary, then I will look at it and modify my position if 
that is, turns out to be the case. 

But you were at the Waimana hearing and you heard these allegations 
being made at the Waimana hearing. That Te Makarini was imprisoned in 
the caves of Muriwai, and this is, this was clearly stated at the Waimana 
hearing. In the evidence ofMahui Te Waara(?). 

Sir, I think that Dr Battersby has indicated he'll give a written answer to 
this, he'll reconsider the evidence. He's had an answer. 

No further questions then. 

Ms Sykes? 
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I hope I'm only going to be five minutes with you, Dr Battersby. I'm sure 
you're as tired as we all are. 

I can actually see you through a fan, so you're sort of shimmering in the ... 

Are you saying you're a fan of me? That's good. 

Oh, yes, but you're shimmering. 

That's good. I actually just want to explore with you some of the 
concessions you've made to my friends. And, even though you're a 
military historian, I sense from you concern about the inhumanity of war. 
That arises sometimes out of actions as a consequence of war. Is that a 
fair summation of what you're like, or am I being hyperbolic, 
exaggerating? 

After this length of time on the stand, if you could just keep to small 
words. I think that your appreciation is correct and I'd actually add that 
anybody that spends the amount of time on military history, as military 
historians do, are profoundly aware of the tragedy of conflict and of the 
devastating consequences it has to all the participants. And I think you 
could probably take that, regardless of how cold-hearted and logical or, in 
terms of when I'm giving comments about justifying military action, the 
particular awareness of that is nevertheless there. 
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I'm going to put to you this proposition, that war is actually very brutal, 
and that we've heard this afternoon and this morning an exchange 
between yourself and many of my colleagues, a concession by you that 
some of the strategies adopted by the Crown and its agents against certain 
groups of people and certain families, and I'm talking women and 
children, were excessively cruel. Do you agree with that proposition? 
I'm not saying all, I'm saying some. 

Okay. Ifwe're referring to concessions that I've made in the course of the 
last two days, that's fine. 

And I'd like to go through one or two examples that haven't been 
mentioned. My friends have given some examples, Te Whareoapuna(?) 
and there has been a lot of concentration on Harema. I'd like to 
concentrate on female hostages that were taken at Te Waimana, one of 
them was Rakuraku's wife and Tamaikoha's sister, Hiria. 

Right. 

And I just want to know whether you recall that evidence that was given 
at Waimana, by both Professor Binney and by Mr Hohepa Kereopa and a 
number of the other witnesses from Te Waimana about how, when 
Rakuraku's wife, Hiria, was taken as a hostage by Te Arawa forces in 
early April 1870, as they were travelling on the road to Whakatane, that 
created extreme angst, extreme anxiety and was used as a lever by the 
Crown to effect certain outcomes, inappropriately. 

I'm aware of the event that you're talking about. I think I can remember 
Judith Binney talking about it. 

It's actually at her Volume 1, page 217 if you want to refresh your 
memory. 

I think I've also referred to it, somewhere. I'm aware of the event, yeah. 

Would you accept that the kidnapping of those two women and their sons 
were actually, what I've called, excessive acts and strategies by the Crown 
exacted on certain families, with a clear purpose to exert pressure? In this 
instance, it's Rakuraku and Tamaikoha. Hiria is Tamaikoha's sister and 
Rakuraku's wife. 

Their capture would certainly exert pressure on the chiefs that you 
mention. And I'm sure that when they were captured, that the 
Government or the Government officers were aware of that. I thought, in 
assessing that particular event, though, that there was something more to 
Hiria's presence and that there was suspicion that she was acting for Te 
Kooti at the time she was taken. 

You actually talk about this, though, at your report, at page 103, para 249 
and succeeding. I think you focus on that suggestion. 

That's right. 
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But, before I actually get into you saying that, you say that, because 
there's a perception she may have been an agent, even without clear 
evidence. It's alright just to kidnap two women and children walking on 
their purpose, from Waimana to Whakatane. Is that what you're saying? 

No. I think the apprehension's based on the belief that she's acting for Te 
Kooti. 

And this apprehension is wrong. Detaining her for one month is what 
happened. Afterwards, would you see that as excessive pressure, an act of 
excessive cruelty to those families? Tamaikoha's obviously entered the 
tent. 

I'd better agree with you then, hadn't I? 

Is that your answer? 

No, it's not. In terms of the, the effect it would have on the families, then, 
I would agree with you. Just, as I go through this, it seems to be my view 
that there was some military justification for her apprehension and for her 
being kept. 

What about the detention of a child? You describe that at paragraph 251, 
Tamaikoha's son. 

Right. 

What about the detention of a child? 

No. There would be no reason to detain a child, other than to keep it with 
its mother, I would have thought. 

Another matter that you had explored with you by my friends at 
considerable length is the time that people were located, concentrated at 
Te Putere. 

Right. 

And you've had some discussion around crops' failure. 

Right. 

If people are to be located and concentrated into a particular place for a 
period of time, and taken away from all that they had known and was dear 
to them, you would expect that the Crown would provide them with 
provisions to ensure a quality of life, to ensure adequate shelter, to ensure 
adequate provisions for caring for their wellbeing, wouldn't you? 

Yeah. The Crown would have the responsibility to maintain food and 
shelter. 

Were you aware that, in September 1870, Preece actually noted that the 
people that had been placed at Te Putere had not been issued with spades. 
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Right. 

And could not start their spring planting, and again, that's at paragraph, 
page 228 of Professor Binney's report. They hadn't been given fishing 
equipment to enable them to adequately fish in that area. Would you see 
that that lack of provision of those fundamental tools to enable cultivation 
would be in breach of that obligation of providing provisions to ensure the 
adequacy of wellbeing of families? 

I suppose the short answer is yes. Though, isn't it the case that when 
comments are made that implements are missing that the Government 
makes provision to supply them? 

Well, actually, they gave them potato rations and some clothing. They 
didn't actually rectify the defects that had been identified by Preece. 
That's the criticism. 

Right. 

They needed tools to plant. They needed tools to fish. Potato rations 
actually didn't provide the means to be self-sustaining at all. 

Yeah. There's a problem there. My understanding is that when these 
issues are raised that implements were given though. That was my 
understanding. 

Well, that's, if they were then, would you accept that that may be a 
reason, if they weren't, why the two years following that criticism from 
Preece, the crops failed? 

No, because the crops are in, so they must have had the wherewith to get 
them in. 

Do you think ... 

When crops fail, if you'll just let me go a bit further, with probably 
useless infonnation, but I know it, so let me go. When crops fail, it's the 
harvest time and the yield has been insufficient to replace the seed that's 
been put in. 

Right. 

So, I would assume, from the fact that they're failing, that they have had, 
both the seed and the ability to plant. 

Are you familiar with the ground at all at Te Putere? 

No. Actually, yeah, I think I have been there. 

Are you familiar that it's very sandy ground? That it's actually very 
unfertile ground? 

Yes. No, it's not good at all and I.:. 
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So, would you accept that even considering that as a location to enable 
crops to be developed would be a negligent consideration on the part of 
the Crown? I mean, Preece actually, at ... 

It's, let me answer you in my language. It was expecting too much for the 
land at Te Putere to be successfully cultivated. Because, clearly, and they 
knew that it wasn't able to support cultivations. 

Now, my final question goes back to an exchange that my friend, 
Mr Ferguson, recalled for us, that occurred at the Waimana hearing, and 
that was, of course, the documents that were placed on the record by the 
Crown and put to Professor Binney and some of our witnesses about the 
suggestion that we've had some discussion about, that the women at Te 
Harema were going to be ever so kindly looked after by Pokeha Fox(?) 
and his men ofTe Arawa. Do you recall that discussion at Te Waimana? 
And I ask you to think again about some of the exchange you had with 
Mr Ferguson today on this point. 

I recall the exchange with Mr Ferguson, and I'm aware ofthe evidence. 

Before I actually refer you to your own report, would you accept, as a 
general proposition, that the very fact, the mere fact of separation of 
women and children from their partners at times of war is not appropriate, 
culturally, within the paradigm ofwhanau for Maori? 

I don't know. I don't know about that. 

'Well then, what about culturally for Pakeha, never mind about Maori? 

Oh, I was just about to go on actually, along those lines. Wherever 
warfare breaks out, the demands on certain sections of the population, 
namely the males usually, is to take them away and that brings about 
hardship anywhere, wherever it happens. 

So, what you're suggesting is that it's usual conduct in times of war for 
the men to be separated from the women and children, not the women and 
children to be separated from the men? 

I think both are probabiy usual in different contexts. 

Well, can you give me some contexts in war where the women and 
children ... 

Well, you'd have the examples of men being sent away. 

Yeah. 

Although these days probably women are being sent away too, and there 
are also other examples where families or people become refugees and 
have to move away and I, we saw a lot of that in the break up of 
Yugoslavia, where large numbers of women and children had to move 
away from people. So, there's separation whichever, whoever moves is 
probably fairly common. 
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Can we just pause there? That example you've used in Yugoslavia has 
been described in contemporary context and was described in evidence as 
ethnic cleansing, wasn't it? 

Ethnic cleansing was the forced removal of different ethnic groups away 
from each other. 

Well, that's what happened here. Don't we have a particular ethnic group, 
a hapu, being forced to be moved away from their kainga? 

Yeah, but I think here the intent was not to move them away and take 
over. The intent was to remove them out of the area in which they would 
be in a war zone and be likely to be affected detrimentally by that and, on 
reading Clarke's evidence, it does appear that the intent was that those 
women be looked after in the meantime. And Clarke also gives the, 
describes the reunification of the men with the women and then, 
eventually, they do return. 

That's the point I'd like to finish my questions on. What is the evidence 
of reunification? What women and children were reunified with which 
rangatira from Te Urewera? Clarke makes the statement. 

Right. 

But I would like to know, is there any other evidence, other than the fact 
of that assertion by Clarke, that that actually happened? 

I'm not aware that there is. I think the Clarke report is a description of a 
meeting where the men have returned and Hapurona is among them and 
there is that exchange where Hapurona, as has been previously referred to, 
says that they couldn't take up Clarke's offer at the time because Te Kooti 
wouldn't let them and then Clarke says the families were reunited. I'm 
not aware that there's any other evidence for that. 

My last question, I'm actually going to give you an opportunity, an open 
question. I've raised some issues. What do you think are incidents that 
you've uncovered, in your historical investigations, that fall into the 
category of those brutal acts of their wars that incurred in Te Urewera that 
were excessive? 

It's an open question and I can speak freely? War itself is the tragedy. 
The brutality goes with that and it's inflicted by the people who decide to 
partake in that activity. War is, by its nature, excessive. It's the most 
excessive thing that humans can do in an organised fashion, and both 
sides are responsible for that, most of the time. 

You haven't given me any particular incidents of brutality that you felt 
some sense of sensibility and I actually didn't ask the question of the 
Crown. I want you to give me some Crown examples. I'm wondering if 
you can open your heart in front of my claimants to give us some of those 
examples, but I deliberately asked the question in an open way. 

I think I'll leave my answer there. Thank you. 
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Kia ora Dr Battersby. You've just talked about the brutality of war and, 
as you've pointed out, as a military historian, when you're reading a great 
deal of this brutality, you cannot be immune from the pain that is 
enshrined in many of the incidents of war. And we can't read these 
accounts that are presented before us without feeling the pain of them. 
And in Urewera, where so many kainga were destroyed, so many houses, 
where non-combatants were killed and taken prisoner, and where vast 
amounts of crops were destroyed on which people depended. I think we 
have all of that in our minds and what I want to ask you is whether you 
think the acts of the Crown commanders were not disgraceful? 

Given the events you describe, and I agree entirely with what you've said. 
We also need to be aware, though, of the events at Poverty Bay and the 
events at Whakatane, where all of the things you describe are also present. 
And then we put in these Crown commanders, or the military officers, and 
we tell them that, well we don't, but they're expected to fix the problem. 
Given the gravity of the situation, they are going to, and I'm not 
defending them, I'm simply saying that in that situation, they're going to 
indulge in extreme activity that we are going to look aghast at. 

The Turanga, Gisborne Tribunal considered Te Kooti' s actions in killing 
both Maori and Pakeha at Oweta(?), at Patutahi and at Matawhero and 
found that those acts against non-combatants were unjustifiable. They 
also looked at the actions of the Crown, and suggested that, in fact, in 
terms of the Crown, which has a very particular responsibility to maintain 
and uphold the rule oflaw, the actions of Crown commanders ought to be 
judged by that standard. And, what I'd like to suggest, without going 
through the findings of that Tribunal again, is that, in fact, after what 
happened at Ngatapa, when the Tribunal, again, has made findings on 
how many unarmed men were executed, really, the gloves came off, in 
terms of what happened afterwards, and when we look at what Whitmore 
says to his Te Arawa forces. When we look at how many accounts were 
going back to senior officers, we're not really getting any impression of 
consideration of how best to go about the activity of pursuit of Te Kooti 
independent of inflicting this massive amount of damage on Tuhoe hapu. 

Agreed. Do you want me to go further on that? You seem to summarise 
the situation adequately, and particularly the last statement you made, is 
correct. If you'd like me to go further I will. 

What further would you like to say? 

The gloves came off, as gloves do when those circumstances occur. And, 
the gloves will come off anywhere where those kinds of things happen. I 
think they could have come off more than they did, as surprising as that 
may seem. But, and it was, it is something, I think, to the credit of the 
Crown, that prisoners were still taken after Poverty Bay and Ngatapa, 
because it could have turned very ugly after that and it could have turned 
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into a situation such as they had in India in the mutiny, where basically it 
was just tit for tat. So, having said that the gloves came off, and I agree 
with that, and there is no consideration of how to catch Te Kooti 
independent of the military action that they had, or that they took, I 
suppose it's, in the circumstances, it's what was likely to happen. 

Well, certainly the gloves already had come off at Ngatapa, but this 
Tribunal will have to consider whether this was an acceptable way for 
Crown troops. 

Right. 

To behave, given the immense human cost of the operations. 

I think, and I'm not disagreeing with you at all. I think whenever, and I 
use the Crown, because we do, but whenever the State, or the British 
Empire or anyone else, has dealt with this kind of unrest internally, it 
always seems to be a more brutal conflict than often international wars 
are. It just seems to go with the territory. And I'm not asking you to say 
well, you know, consider, you know, apply less weight to the decision 
you're going to make, but just in terms of context, it seems to happen a lot 
like this, I suppose is what I'm trying to say. And, as tragic as it is, it 
seems to be a recurring theme, in these kinds of internal situations. 

Which doesn't give us much cause for comfort. 

No, it doesn't, and, yeah, no it doesn't. 

Thank you. 
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I've probably got five minutes. Probably best we take it now. You've 
used the term "militarily justified", or "justified in a military sense" on a 
number of occasions. I've taken that to mean that it's tactically expedient, 
but no regard is had to the rights and duties of the subject or the rights and 
duties of the State. Am I wrong? 

No. 

So, it's ringakaha, it's an exercise of strength? 

Yes. It's, something that's militarily justifiable is something that fits in 
with the strategy and has the ultimate objective in mind. 

Well, justifiable's probably a little bit of a fancy word to use for 
something that's just expedient. 

Military expedience. 

The people held at Te Putere were not free to go as they will. As they 
wished to. There were limits placed on them. 

There were limits placed on them. 
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Right. By what right did the Crown place limits on these people? Or was 
it simply expedient and an exercise of force? 

I think it was expedient and an exercise in attempting to keep them ... 

I'm not asking you for the motive. 
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I'm asking you by what right? 

Oh, it would simply have been considered as necessary to do it, I suppose. 

Right. 

I don't know that there's any right that goes with it. 

So, if we bring it into modern terms, there would have been no answer to 
an application for habeas corpus? There was no legal justification for 
holding those people. 

No. 

That you know of. 

No. 

Okay. There are various references to Te Kooti having, let's deal with 
the first one, the 50 who are said to have gone to Matawhero. 

Right. 

And I don't think either of us are demographers, but you're talking of a 
population of, let's say 800. Would you go with 800? 

Yep. 

Well, 400 of those are likely to be female. 

Yep. 

And of the remaining 400, I would guess that half of them would have 
been below fighting age, or above fighting age, or in some way halt or 
lame or sick or infirm and unable to be put into the field. So, that would 
leave you a maximum fighting force of 200. From that, you, on most 
occasions, would, take Tamaikoha's people, agreed? 

Right. 

So, you're left with something, let's say 175. 

Right. 
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That means almost every fourth man available would have been sent to 
Matawhero. 

Right. 

That doesn't sound right, does it? 

That's based on the 50? 

Yes. 

There are references that 100 went with Te Kooti when he left Te 
Urewera and went to Hauraki and carne back through Tauranga. That 
there was about 100 of the Urewera with him. 

Well, that's every second fighting man. 

That's an enormous amount, yes. 

Does that square with the other histories of the Urewera, that half of the 
fighting men suddenly head off? 

I thought, and I could be wrong, that something like that number, at least 
the 50 anyway, did go to Orakau(?). 

And it's said that 200 went to Mohaka. 

Yeah. I'm not sure whether 200 would be possible. 

And it's said, at para 110, that he had 300 men with him, 200 good 
fighting men, at Te Harema. 

Right. 

I mean, that's every man jack, isn't it? 

Yes. 

Okay. These figures might be regarded as quite exaggerated in each case, 
mightn't they? 

They could be, yeah. 

If crops and shelter are made available as comfort and aid to rebels, 
they're going to be destroyed? 

Yes. 

But what about if the situation is that the shelter, the whare, the potato 
crop, is simply potentially to be able to be used by rebels? They were 
destroyed too, weren't they? 
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Yeah, I was just about to go on to say that if they were used, yes they 
would be and if they were likely to be used, they were likely, in the 
Whitmore case, to be destroyed as well. 

So, as you went up either of the valleys that lead off here, anything that 
could be used '" 

Anything that was deemed usable by rebels, yes. 

Alright. Now, if the owner of that didn't intend particularly that it be used 
by the rebels, that person would be entitled to compensation? 

Right. Yep. 

And you should bear in mind that these irregular forces were living off the 
land, weren't they? 

That's right. 

And, the Crown should be compensating for what they took, should it 
not? 

Yes. 

Right. Was any compensation of any substance paid? 

No. 

Thank you. Re-examination when we come back. 

I won't re-examine Sir. I think we'll get on with the next report. Thank 
you. 

Thank you. 

Afternoon adjournment 

DAY 2 - SESSION 4 

Te Kani Williams cross-examines John Battersby 

25 Williams Yes, thank you, Sir. Dr Battersby, I'll just be referring to your main 
report. I won't be referring to your summary. I suppose we'll start on 
page 3 at paragraph 3. You say here, this is a concern for my clients, that 
"the evidence reviewed tends to lead to the conclusion that Burt did not 
set out to defraud Ngati Haka-Patuheuheu". That's what you say there? 
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That's right. 

Alright, well, could I ask you to tum to page 33 then? Sorry, I'm going to 
jump around a little bit. At page 33, paragraph 115, you refer to a 
statement by Burt to Wilson that "signatures on the deeds were not 
attested by a JP". That's Burts' comments. Is that correct? 
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He says some of the signatures were not attested, yeah. 

Yes. 

Because he couldn't get one. 

That's right. So, he acknowledges getting people to sign deeds before an 
adult, but then later getting them signed by a lP. That's what he seems to 
be indicating there, isn't he? Probably the third paragraph down, last 
sentence, of 115. 

" ... couldn't a lP at the time and they'd promised to send me letters. I 
arranged for a certain sum of money on their signing the deed in the 
presence of an adult witness and then arranged that they should come to 
Rotorua or the nearer place where a lP or proper officer could be got." 
So, he appears to get them to sign in front of an adult witness. 

Yes. 

In anticipation of getting them in front of a lP. 

Well, getting the documents in front of the lP. It doesn't say getting the 
person signing the documents in front of lP, does it? 

"And then arrange that they should come to Rotorua or the nearer place 
where a lP or proper officer could be got." I think it does suggest that 
they were to come. 

Well, it's a big ambiguous, isn't it, because it's not clear whether it's the 
person who comes to sign or the document which is coming to be 
witnessed by a lP. You'd accept that at least, wouldn't you? 

Well, I wouldn't have thought that the document could come under its 
own steam, so, the way I read that ... 

Well, someone's got to with them, of course, yeah. 

... I think that he's getting them to sign them in front of an adult and the 
signatory is expected to come to Rotorua. That's the way I read that. 

Alright. Well, I ask you to tum to page 39 then. Burt, at paragraph 134, 
admits buying the shares of minors, though, doesn't he? 

Yeah, he admits buying the shares of minors, yes. 

Yes. So, he accepts that that, at least, is an inappropriate action? 

And he realises that that is now, he realises now that it was wrong, yes. 

Okay. Thank you. And then further down, at paragraph, sorry, further up, 
at paragraph 132, he also acknowledges that his wife's name appeared on 
the initial deed. 

Yep. 
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Alright. And I think you suggest, at paragraph 294, that Burt, at least 
initially, appears to have purchased the block in his wife's name. 

He does that, yes. 

Right. So the fact that it was in pencil was really irrelevant? The point 
really was that that was the intention. He was buying the block in his 
wife's name. 

As far as I know, that's what he was intending to do. 

Yes. 

One can only speculate as to why it was in pencil. 

Yes. 

One knows that you can rub pencil out and perhaps find somebody else's 
name, but it seems that he was initially intending to buy in her - he was 
buying in hers. 

Yes. Okay. And Burt, at that time, I think you've given evidence, he was 
a licensed interpreter at the time, wasn't he? 

Yes. 

And so, because of his position, he wasn't able to purchase the land in his 
own name, was he? 

No. 

And certainly he shouldn't have been able to act as an agent for anyone to 
purchase the land, could he? 

He could act as an agent, I think. 

He could act as- an agent? 

I think so. You may have to clarify that with Mr Hayes. I can't be sure. 

Alright. 

He can't buy in his own name, is what I understand. 

Okay. And he couldn't act as a witness in the execution of the instrument 
of alienation, though, could he? That was ... 

Not on his own. 

30 Williams No. 

Battersby No. 



Williams 

224 

Alright. So, it seems relatively clear, though, that in this particular 
instance he was acting in his own interests, even though it's his wife's 
name. 

Battersby Yes. 
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Well, certainly, if he's acting in his own interests, then we can't be sure 
that when he's supposed to have been interpreting the documents to the 
Maori vendors, that he's presenting the full story to them, can we? 

We have no details of any of the negotiations that go on between him and 
the purchasers, so we can't ... 

Yeah, we don't have the details, that's true. 

We don't have the details. 

But this is the individual who is acting as the interpreter. 

Yes. 

Buying the land from these people for himself. 

Yeah. 

Okay. And we also know that he went by a couple of pseudonyms, don't 
we? Pare Patu(?). 

He seems to have used, yes. 

And Harry Rauparaha. 
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You don't seem to place any weight on the fact that he had these 
pseudonyms. 

It doesn't concern me too much, no. 

We know that the application m 1885, though, was made by Harry 
Rauparaha, don't we? 

Yes, I think it was. And that's funny because he doesn't have any 
grounds to make such an application, I don't think. 

Well, that's precisely the point, though, isn't it? That he doesn't have the 
grounds to apply ... 

That's right. 

... ifhe's a non-owner or European. 

That's right, yes. 
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So, he's using the pseudonym of a Maori name in order to validate the 
application, isn't he? 

That's right. 

Right. 

I would have thought, though, when he turned up at Court somebody 
would spot that. 

That didn't seem to be the case though, was it? Well, I think Judge 
Savage may have experienced a similar thing, but anyway. 

And, so just for me to be clear, the legislation requires that for an 
application to proceed, one, it needed to be an application by a Maori, but 
two, there also needed to be an application by either the whole community 
or a majority of the owners. That's correct under sections, I think it's 
(inaudible), sorry, 59 of the '73 Act, etc, you'd accept that? 

Yep. 

And that's ... 

(Inaudible) number (inaudible). 

Well, it's the whole community under section 59, Sir. 

Majority by number. 

Yes. 

Majority by share, majority by number. 

Majority by number. Number of owners. 

So, every time he purchased a share, he cut one of the, his side out, 
(inaudible )7 

Sorry, every time he purchased a share of an owner. 

Yes. 

Yes, he was whittling the numbers down. 

Yes, but he was whittling his own side's numbers down. 

I'm not quite sure I understand your question, Sir. 

Well, we'll get to it. 

Okay. Alright. 
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I think just, I think you're right, but perhaps on those questions of law, 
that Bob Hayes is probably going to be able to help you out more than I 
can. 

Yes, alright. But in this particular application, in 1885, and even in the 
1886 application, there was no majority applying, was there? 

No. Actually, there was one of them where he had a considerable number 
of names. 

Yes, that was the 1886 application. 

That was the 1886 one? 

Yes. But even then, he didn't have ... 

He didn't quite have the '" 

Majority did he, no. Okay. He still filed the application though, which I 
find interesting. Is it possible that Burt was playing on Judge Clarke's 
association or close knowledge that he had of the Ngati Manawa people? 
Because, you refer to this particular, to Burt providing evidence on this 
particular issue at paragraph 55. If you want to have a look at it. 

[Assents]. 

He says here, "Judge Clarke, having known these natives for 20 years as 
he told me, was satisfied with the voluntary arrangements come to." 

Right. 

So, Clarke was aware that Harehare was of N gati Manawa descent, based 
on his association with these people, you'd accept that? 

Yes. 

He also knew that Te Mumuhu was of N gati Manawa descent because of 
his association with these people. Would you accept that? 

He should have known that, yep. 

Yes. So it's possible that Burt could have been playing on that 
association? 

It must be, yeah. 

Okay. Thank you. Now, at paragraph 20, sorry are you there? 

Yes. 

You refer to the fact that Burt took quantities of alcohol to Te Hauhi and 
other places. That's correct? 

Yes. 
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You also say he wasn't a regular purveyor of alcohol. Sorry, I'm quite 
simple - purveyor means provider or supplier? 

Yeah. I don't think he was, or he claimed that he took alcohol up on a 
small number of occasions and he consumed it with friends. 

Yes. But certainly the evidence of Meihaka Tokopounamu, at paragraph 
78 of your brief, and Akinihi Tutuhi(?) at paragraph 42 of your evidence, 
asserts the fact that Burt did obtain signatures using alcoh()l. 

Yes. 

You'd accept that too? 

Yeah, that allegation is made and Burt answers by saying that he didn't 
take, or that he took minimal quantities of alcohol and drunk it with his 
friends. So, we basically have the allegation and the answer, the 
allegation that yes, alcohol was used and Burt denies it in terms of 
(inaudible). 

Yeah, the allegation, though, is that alcohol is used in order to persuade 
signatories to sign, often, sales of land. 

That's right, and Burt denies that. 

But also Te Mumuhu, who was one of the, ended up as being one of the 
owners, also said that Burt did the same thing. 

Right. 

You referred to that at paragraph 114 of your report. So, you've got 
someone who is not one of the plaintiffs in this particular situation, I'd 
suppose you would call him, also asserting that that occurred. 

Yes, but he denies that the spirits were connected to the sale of the land, I 
note there. 

Yes, that's true. Did you have the opportunity to read the evidence of Ka 
Williams that was presented at Waiohau? 

I don't recall, sorry. 

Okay. Well, in her evidence, she recounts a song composed by Te Kooti 
about the way the land was taken. Are you aware of that particular song? 

No. 

Well, the words of the song, ... 

You're going to sing it? 

No, I'm not going to sing it, no. 

Oh. 
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Go, "It was the alcohol that did it. Was it for a reason? Was the sugar 
sweet enough? Once the sugar was tasted in the mouth, then it stuck to 
the mouth, then lost was that place, land, alcohol being the reason." 

Right. 

So, at least from a traditional or a Maori perspective, alcohol would seem 
to be a strong influence in these situations. Would you accept that? 

In this situation, there is that perception, yes. 

Yes. Okay. Alright, well, at paragraph 77 of your report, you refer to 
Meihaka claiming that the declaration form "c" under the Native Lands 
Fraud Prevention Act had not been read to him. Meihaka claims this. 

Yeah. 

You accept that? 

Yep. 

And at paragraph 64 of your report, you referred to the background to 
these forms. Just to be clear, the Native Lands Fraud Prevention Act 1870 
invalidated all alienations of native land if it was contrary to equity and 
good conscience, or made in consideration of the supply ofliquor, arms or 
ammunition, or such that sufficient land was not left for the support of the 
natives. You're aware of that? 

Yeah, I think so, yeah. 

The 1870 Act was amended in 1881, too, but it was also just minor 
amendments, that the essence of the Act still maintained, didn't it, in 
1881? 

Okay. Probably with (inaudible). 

You're agreeing with me, or you know. 

Yeah, yeah, yeah. With the legal material, you're probably going to get 
more, a more positive answer from Mr Hayes, yeah. 

Right. Okay. 

I did know this once, but it's a long time since I've done this. 

Alright. Well, that form "c" is page 13 in your document bank, isn't it? 
It's under Tab 3, Volume 1. Do you have that? 

Right. 

That's the form "c" you're referring to in your brief? 

Yep, that's form "C", yep. 
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Now, just to be clear, that form is in English, isn't it? 

Yes. 

And, have you seen a Maori version of that form? 

I don't recall one. 

So you're not aware ifthere is one that exists? 

I don't know whether one, a Maori one exists. 

Okay. And at paragraph .2, I think it is, it specifically acknowledges that 
"no spirituous liquors, arms or war-like stores form the consideration or 
part of the consideration for the deed or (inaudible) to be received by me". 
Do you accept that? 

Yep. 

Meihaka also stated that guns were given to him and Wi Patene too, didn't 
he, in his evidence? Do you recall that? 

Well, there's some dispute about the guns. He does say that guns were 
given, but there seems to be the claim by Burt that the guns were lent. 

Yes, but certainly from Meihaka's position, guns were provided to him? 

Yes. 

That's his evidence. 

Yes. 

Okay. So, it would certainly be in Burt's interest to deny that any alcohol 
or guns or ammunition were provided to these people as consideration for 
the sale of these lands when you take into account what's required under 
the Native Lands Frauds Prevention Act, isn't it? 

Well, it would be, but I suppose you could argue that it would be in his 
interests not to have those things available, and I'm not sure that we can 
come to a positive answer here. 

Yeah, well, except that we know that alcohol was available. We know 
that he took it up to Waiohau. We know that he drank alcohol with these 
people and we know there's a specific requirement that it not be provided 
by virtue of form "C" of the Native Lands Fraud Prevention Act. 

Right, but we also have Te Mumuhu saying that it wasn't associated with 
the sale and Burt himself denies that it was associated with the sale. So, 
we've got '" 

Yes, okay, but except Te Mumuhu ended up as one of the owners in the 
block, didn't he, so it's also in his interests to say well, no it wasn't 
provided for land, because he wouldn't want that sale to be invalidated. 
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Well, we're going to start ending up with no evidence at all, I think, if we 
start taking out the witnesses like that. I can only go on what witnesses 
who were there say happened. We have both Burt and Te Mumuhu. Of 
course they would have their own interests in making the statements they 
make, but nevertheless, where you have people trying to reject the sale, 
you could equally argue that it was in their interests to say that the alcohol 
and guns were part of the sale. So, we basically end up with a conflicting, 
with an allegation and an answer to it, and we basically have to weigh up 
whether there's anything in it or not from there. 

And you're unwilling, even on the background of information which I've 
put, to change, well, provide any sort of conclusion which is one way or 
the other? 

I don't ... 

Is that your position? 

I don't think I'd go one way or the other. 

Alright. 

I don't know who to believe, yeah. 

Yes, well, certainly if Mr Burt submitted form "C" which subsequently 
proved to be false, contain false information, then that would certainly be 
evidence of him using a document which misrepresented a material fact, 
at least, wouldn't it? 

Yes, well, it would if he's misused it, yeah. 

Okay. You're also aware of evidence that Burt paid some of these Ngati 
Manawa witnesses to come to these hearings, appear at the - well, appear 
at the application in 1886 - you're aware of that? 

There are two statements to that effect. One is that he paid them a retainer 
of a pound per day or something to get there and then there's another 
allegation that he gave them more significant sums of money. 

Yes. To Harehare Ataria. 

Yeah. Burt denied the latter, or the last of those and admits the one pound 
per day, I think. 

Yes. In fact, doesn't Harehare Ataria say that he was promised more 
money ... 

Battersby Yes . 
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... to appear, but it wasn't received and so therefore he jumped back over 
the fence? 

Oh, alright. Yeah, something like that. 
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Yes. So, clearly, there was a stronger interest than just turning up for 
Ngati Manawa people. 

Well, there may have been. I mean, he pays, the one pound per diem is, I 
suppose, costs, to get there. 

If you accept that particular argument. 

If you accept that argument. That there was more money involved 
emerges in the Wilson investigation, I think, and the allegation is made, 
but it's not followed through with when Burt's on the stand. They don't 
challenge him with that. And I wonder why. 

Yes. Alright. But to go back to paragraph 3, I suppose, where we first 
started, not only do you say you don't consider that he set out to defraud, 
but you go on to say that, at the very least, he may have been careless in 
his role as land purchaser and took considerable risks. Is that the case? Is 
that your assertion because he was paying people for their shares in 
Waiohau 1 before the application was being filed or before the application 
had been heard? Is that the reason for you saying that particular 
statement? 

Prior to the application, yeah, ... 

Yes . 

... I don't think he set out to defraud anyone. The, and I stay with the safe 
conclusion of he's careless and he seems to be, he takes some shortcuts 
and he doesn't seem to be aware of certain aspects of the law and he does 
seem to send out a fair bit of money in terms of payments. So, he's 
careless and he takes a great deal of risk, but when it comes to the 
abrogation, the allegations of alcohol and bribery, there are answers to 
those and I don't know whether I believe them or not, but I can't ... 

Whose agent do you say he was as a Land Purchase Agent? 

Well, Sir, if the deed of sale has his wife's name on it, it purportedly is 
either for his wife or himself. 

Yes, but when he operates as a Land Purchase Agent, he's the agent for 
the vendors, isn't he? The vendors ... 

Well, he's a Land Purchase Agent, so possibly. A private Land Purchase 
Agent. 

Well, was he like a Land Agent? 

Yes. 

No, I don't consider ... 

As the agent for the vendor. 

No, Sir, I don't consider he's like a real estate agent these days. 
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So, who's his principal? 

Those who are seeking to purchase land off native people, is my view, 
unless Dr Battersby says (inaudible). 

No, I ... 

So, the purchasers are his principal? 

Yes. 

Thank you. 

That's also your position, Dr Battersby? 

Yes, it is. Yep. 

Okay. So, I struggle, I have to say, Dr Battersby, with the assertion you 
make that he didn't set out to defraud when you consider that he was 
trying to utilise the shares of minors. You accept that? 

Yes. He admits that he's bought the shares of minors and that he realised 
afterwards that he shouldn't have. 

Yes. And so the documents which he has, trying to utilise in order to 
obtain the land, are not appropriate and therefore documents which are 
inaccurate and, if you take the analogy of using a document for pecuniary 
advantage, '" 

Yeah. 

He using those documents to defraud Ngati Haka-Patuheuheu, isn't he? 

He is, but I don't think he set out to do that. I think what's happened with 
him is that he's, he seems to have got a fairly good relationship going 
where a number of people have agreed to sell. A number of the signatures 
that he obtains are done correctly. As time passes, he either realises that 
he's not going to get the number of people that he needs, or it becomes 
clear that they've changed their minds as to whether the sale's going to go 
ahead, and as I said in the summary, he then gravitates towards those 
people who will support him and he tries to get the land that he thinks he's 
entitled to based on what he's got. 

Yes, but if you take the position that he had interests that he was trying to 
buy, he knew that he didn't have sufficient interest to get a subdivision 
order, so he still applied to the Court for that subdivision order. By doing 
so, he's, isn't he trying to defraud those who are not willing to sell, of the 
interests in the land that he isn't entitled to have? 

Yeah, well, I suppose he is. And, why the Judge doesn't say that at that 
point. 

Yeah. So, you accept at least that? 
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Yes. 

So, whilst he may not have set out, that's certainly what he was intending? 

Yes. Seems to end up doing, yeah. 

Okay. Alright. And certainly that's how the Supreme Court, Justice 
Edwards, ... 

Yes. 

... found, isn't it? 

Yes. 

Alright. Now, both you and Mr Hayes are critical of the way Judge 
Clarke dealt with this matter and I certainly don't disagree with you. Both 
in your application and on the application for rehearing. 

Right. 

Mr Hayes, in his evidence, highlighted approximately five protection 
mechanisms that should have assisted Ngati Haka-Patuheuheu in what he 
has called a "sad saga relating to the ejectment of the Waiohau 
community". Quite aside from the failures of the Court, which I think, 
you know, I'd be surprised if people weren't clear about, one of those 
protection mechanisms that he highlighted was the ability to petition 
Parliament or petition the Government for assistance. You'd accept that? 

I haven't read Hayes' report. 

Okay, but you'd accept that the ability to petition Parliament should be, or 
IS, ... 

Yep. 

... a matter which claimants should have been able to seek and obtain 
some redress from, if they were, had a grievance which was justifiable? 

Yeah. 

You accept that? 

Yes. 

Okay. And, in 1887, we know that Akinihi Te Tuhi filed a petition with 
the Government, don't we? 

Ah, yep. 

And that resulted in the Brabant investigation? 

Yes. 
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Alright. And, after the Brabant investigation, the Crown chose to do 
nothing at that time, did it? 

Well, based on Brabant's conclusion, which was that there was no 
grounds to continue, it didn't do anything. 

Yes. And even in, that was a situation, again, where she, Akinihi Te Tuhi 
complained about alcohol being used for the sale of ... 

Yeah, I think she did, yes. 

Okay. And Brabant didn't seek clarification of matters from Preece or 
any third parties in that investigation, did he? 

I'm not aware outside of what I've stated that he did anything. 

Well, I think you refer to that fact in your own report. 

Probably did. 

Then, in 1889, Meihaka Tokopounamu also petitioned the Government, 
didn't he? 

Yes. 

Which resulted in the Wilson inquiry? 

Yes. 

Right. At paragraph 156, I think is what is your analysis of the Wilson 
inquiry. Am I correct in saying that's your analysis? Yes? 

This is 156 (inaudible). 

Paragraph 156, yeah. 

Yeah. 

That's your analysis? 

Yeah, it seems to be, yep. 

Okay. You say here "The guns appear to have been gifted or allowed to 
be used in connection with Burt's relationship with Wi Patene's 
daughter". That may well have been the case for the gun that Wi Patene 
had, but that doesn't explain the gun that Meihaka had, does it? 

I'm not sure. The guns are usually dealt with together. And it's really 
quite difficult to come to any conclusion about them. 

Well, your '" 

Burt claims that they were lent and that he was trying to get them back. 
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Yes he does, but in your analysis, which is what we're reading, your 
aligning the fact that Wi Patene had a gun because of the association 
between Wi Patene's daughter and Burt, but that doesn't work in the 
association with Meihaka, because he's not also seeing Meihaka's 
daughter, that I know of. 

No. 

If he was, he was lucky. 

Yeah. No he wasn't. No it doesn't. The issue with the firearms is, as 
I've said, ... 

Yes. 

He claims they were lent and when you look over all the evidence, there's 
no resolution between the two competing views. 

Well, could it possibly have been a gift? 

Well, it could have been a gift, although Burt claims that he didn't gift 
them. 

Yeah. Alright. Yeah, I just wonder why you are as categorical as you are 
then, that, at the last line that "the guns were neither stolen or given as 
payment for land" when you're not as sure now with me about your 
conclusion. 

No, no I'm not, but part of that could be that I've, there's some distance 
between me and writing this. 

Yes. 

And I can't recall. If you would like me to go back over the evidence and 
give you an answer in writing, I'm prepared to do that. 

Yep, that may help, yes. If that's okay, Sir. 

That's fine. 

Following the Wilson inquiry, the Crown referred the matter to a solicitor, 
Mr Bell, didn't they? 

Yes. 

He was clear in his advice to the Crown that there was fraud, wasn't 
there? I think you referred to that at page 166. 

Yes. 

Ah, paragraph 166. The only positive action that the Crown took at that 
time was to lodge a caveat, wasn't it? 

That's right. 
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But there were numerous requests for Government assistance by N gati 
Haka-Patuheuheu in this matter, though, weren't there? 

Yes. 

For example, and if you don't mind me taking you through them - April 
1890, Meihaka Tokopounamu making a request. You've referred to it at 
paragraph 176. July 1890, August 1891 - all Meihaka Tokopounamu. 
1895, he again raises the dispute with, I think you read it in your 
summary, with the Premier visiting Urewera. 1896, Kaipara(?) and Ngati 
Haka-Patuheuheu, and then December 1896 there's a letter asking for 
assistance from Meihaka Tokopounamu. Throughout that whole period, 
the Crown did very little, if nothing, as a result of those petitions or letters 
asking for assistance, did they? 

Yeah, they'd stayed out of it. 

Right out of it? 

Pretty much right out of it, yeah. 

Apart from the caveat. 

Apart from the caveat. 

And the caveat wasn't a proactive action, it was a rearguard action, wasn't 
it? To use Ministry terminology. 

I'm not sure if it fits but, oh, no, I think the caveat's a fairly, it's a 
realisation that something is wrong and a stop should be put on any 
further transactions. I think that's a reasonably positive move. I think, 
probably, your comment is fairer when you say that after that they don't 
do anything. They stay out of it. They see it as a civil case. They're 
appealed to by both sides, albeit more often by Ngati Haka-Patuheuheu 
and they, the Crown decides that it's a civil matter and not one which they 
can interfere in. 

And certainly the caveat doesn't give the Crown, or anyone else, the 
ability to seek the return of that land, does it? Proactively. 

No it doesn't, but it stops it going anywhere else. 

Yes. And, of course, the matter went to court back in 1905. 

Yes. 

And at that stage that's when the fraud hearing, well, the fraud finding 
was made. 

Yes. 

You accept that? 

Yes. 
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But even then, the only action by the Crown was to try and purchase the 
land. Would you accept that? 

Yeah, that is what the Crown tried to do. 

Yes. It threatened to utilise the legislation in order to take land, but it 
never actually tried to put that into effect, did it? 

This is under the Lands for Settlements Act it couldn't, that land didn't fit 
the criteria. 

Yes. So, it was a toothless threat that they made? 

It turned out as one. I think the Minister who decided, was quite hell-bent 
on doing it. And it wasn't, and lodged the caveat under that legislation 
and I think, probably, when he realised that it simply didn't fit the criteria 
that they couldn't compulsorily get ... 

You're not aware, excuse me Mr Williams, you're not aware that in that 
amendment Act, there was any relevant section? I take your point about 
the general thrust of the Lands for Settlement legislation, but he does cite 
the amendment Act of 1901. 

Yeah. I think the, sorry, who cites it? 

Carroll, I think. 

Carroll? Yes. I think, he lodges it and then, I'm pretty sure I've seen 
something where his advisors inform him that it simply doesn't fit the 
criteria under the Act. 

Thank you. 

Alright, and then, the Crown's attempts to purchase then failed. No other 
(inaudible) taken by the Crown to remedy the situation, was it? 

Not to try and get the land. 

No. 

Probably run out of options if Grant wasn't going to co-operate. 

Well, and I think you say, at paragraph 299, "The issue had stretched out 
of resolution by 1906". You'd accept that, wouldn't you? 

Sorry, I didn't quite hear you. 

Just saying that actually at paragraph 299 of your report, you actually say 
that "The matter had stretched out of resolution by 1906", the year after 
the (inaudible). 

Oh, out of reach of resolution, yeah. It would appear so, because Beale 
and Grant were going to co-operate with the Government. 
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Yes, that's right. 

I mean, they had, they'd no satisfaction from the Government either, as 
they saw it, and I think that they'd decided that there was no way they 
were going to co-operate with the Government. 

They were able to sell the land, ultimately, weren't they? 

Oh, they could, yes. Oh, they could sell to the Government. 

Yes. 

And I'm fairly sure that the Government probably would have paid a 
reasonable price for it, but it seems to me that they'd dug their heels in 
and Grant was going to keep the land, come what may. 

Well, infact, didn't they then sell the land and also ask for compensation 
from the Crown for the Court hearing? 

Yeah, they wanted compensation for costs. 

Yes. And, they were actually awarded compensation for costs, weren't 
they? 

The costs were quite significant and they ended up with a couple of 
hundred pounds, I think. 

Yes. 

Yeah. 

Yes. Alright. In relation to Te Teko, this was ultimately the Crown 
remedy for this whole debacle, wasn't it? 

Yeah. 

And this was a smaller amount of land which was outside their own rohe? 

Yes. 

You accept that? 

Yes, yes. 

But even then, this particular block wasn't vested in the people of Ngati 
Haka-Patuheuheu, was it? 

No, it was in the Land Board. 

It was the Waiariki Maori Land Board? 

That's right. 
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Are you aware of any consultation that was had with Ngati Haka­
Patuheuheu about that vesting? 

About it being vested? No. 

Yes. 

No. 

About it even going to the Waiariki Maori Land Board? No? 

The only evidence I recall is that there were two blocks available. The 
Crown looked at one closer to Waiohau and the Te Teko block, and it was 
on the say of the owners as reported by Mitchell, I suppose it was, that 
they preferred the Te Teko block. That's the only comment I've seen on 
consultation. 

Yes. But certainly not the ultimate entity which would hold the land? 

No, I don't think there was any on that. 

Yes. You also refer to there needing to be a deed of, well, someone 
suggesting there needing to be deed of trust entered into between the 
Waiariki Maori Land Board and Ngati Haka-Patuheuheu. Did you ever 
find evidence of any deed of trust? 

I can't recall who suggested that, but there was a suggestion and the deed 
of trust did exist because it was at somebody's office and it was held up 
there. So, there is evidence that the deed of trust was drawn up. 

But you haven't seen it? 

I haven't seen it, no. 

Okay. Well, yeah, you also say, at paragraph 302 that Ngati Haka­
Patuheuheu were satisfied in having the Te Teko lands, and I think you've 
also said it orally, but isn't the reality that they had very little alternative? 

Under the circumstances, the alternatives were the two blocks as I 
mentioned, the one at Waiohau and the one at Te Teko. 

Yes. 

And they chose the one at Te Teko. So, in the confines of that paradigm, 
they were satisfied with that. Obviously, they would have been more 
satisfied had they got the original land back. 

Or even something closer to their own home ground. 

Well, the option of that was there and they didn't take it. So, I don't know 
what was their thinking there. 

Yes. Alright. I have nothing further, Sir. 
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I actually don't want to explore with you the specifics of Waiohau, but I 
actually want to look at some aspects of the operation of the Native Land 
Court, because there's so few examples in the Te Urewera, and I'd like to 
take you to page 16 of your report. One of the problems that my 
claimants complain about was notice, inadequate notice and the 
difficulties and complexities of getting to hearings, and I just want to just 
explore with you here why there were so many adjournments in the early 
hearings, rehearings that, of this particular case involving Waiohau. I'm a 
little bit confused from your re~ort whether or not the hearings that were 
scheduled at Rotorua on the Ii of March were actually weren't meant to 
be at Te Taheke which is out at Rotoiti or were actually meant to be at 
Rotorua and I was just wondering if you could help me a little bit. 

From memory, they were supposed to be at Rotorua. And the reason for 
the adjournments, most of the time, was the owners weren't there. 

I'm just going to suggest to you that if you look at that particular 
paragraph, it's 56, it suggests that it was actually to be heard at Te 
Taheke, but the actual ... 

Oh, okay, yeah. 

But that actually it was heard in Rotorua, and I'm just wondering whether 
or not owners were notified and that's why you'll find that Ngati Haka 
Tuhoe people weren't there was absolute confusion. Te Taheke's actually 
30 kilometres away from Rotorua. 

I don't recall, I remember seeing adjournments. I think there was at least 
one occasion where the owners simply weren't present and so it was 
adjourned for that reason, but I can't help you with any of your other 
questions, as to whether there was confusion about where it was or ... 

Because that's one of the complaints of Burt himself is the protracted 
nature of this whole affair, almost bankrupted him. Did you actually find 
any evidence of, well, actually, how many times would people have had to 
go to Court to defend their position? Did you actually look at that? 

In this instance, I've just spotted there in paragraph 57, that the minutes 
record no attendance of the natives interested. So, that, there's, that's the 
adjournment that I was thinking about. The number of times that they 
would have gone to Court, I think they would only need to have gone 
once. Or, had Clarke been judicious about looking at the application and 
finding out who Hare Rauparaha was, possibly not even then. 

Okay. Getting back to some process issues because I'm really just 
exploring the general rather than specific ... 

Probably, if I may, if you want to explore those issues, Bob Hayes might 
be the better person to explore them with. 
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Okay. 

I'm prepared to try and answer them if I can. You will get more sense out 
of Bob. 

I don't know how to take that, actually. Okay, in the interests oftime ... 

He will give you more confident answers than I will, let's put it that way. 

Okay. But, I'm just wondering from the sense, because you've actually 
gone the minutiae of the kinds of Court attendances, the kind of 
procedural requirements that had to be complied with. You must have got 
a feel that we're not just talking about one or two attendances. We're 
talking over a four year period, about 30 or 40 attendances by interested 
parties, aren't we? 

I don't know if we're talking about that many. There seems to be a 
number of adjournments. And this one here is, at paragraph 57, is 
because the owners aren't there. But I would presume that, due to the 
nature of the application, if they chose to oppose it, had they turned up to, 
even just one of these, and I'm not commenting adversely on why they 
didn't, but if they had turned up in numbers at one of them, surely that 
would have been enough to have convinced the Judge that, or it should 
have been enough to have convinced the Judge that they weren't willing 
participants in the sale. 

And my last question, because 1'11 reserve the rest for Hayes, is do you 
know whether they actually went to Taheke and not Rotorua? 

I don't think they went there. I don't know. 

You don't know? Okay. Thank you. 

25 Dr Ann Parsonson questions John Battersby 
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Kia ora Dr Battersby. I'm sorry for that delay. I was just trying to find 
one of my notes. On page 58 of your main report, at paragraph 201, this 
is just a question of clarification. You talk about the mortgage to probate 
which was transferred to BuddIe Phillips and, I don't know how to 
pronounce him, Brogue, which was transferred again to the Wesleyan 
Mission Trust that held the mortgage. Is that the name of a law firm, 
BuddIe Phillips and Brogue? It is. 

I think so, yeah. 

Yes, because I'm just quite interested in the role of the Wesleyan Mission 
Trust in this whole business. You haven't seen anything of their reaction 
to the aftermath of their sale, after they foreclosed in 1903? 

No, I think ... 

You don't know how the, why the Wesleyan Mission Trust, in particular, 
came to be involved in this transaction? 



Battersby 

Parsonson 

Battersby 

Parsonson 

5 Battersby 

Parsonson 

Battersby 

Parsonson 
10 

15 

20 

242 

Simply as a lender, I think. I don't think it has any other interest in it. 

Thank you. I recognise BuddIe as being the name of, again, a Wesley ... 

Yes. 

'" a prominent Wesleyan family, so I was just interested in that. 

Right. 

Now, I wanted to ask about page a hundred and, paragraph 186. About 
the removal of the caveat in 1890. 

Right. 

And, what do you make of this sort of sequence of events here? That 
Bush reports the situation to the Government in paragraph 185 that the 
Government decides that Ngati Haka-Patuheuheu, given that they're not 
going to take the case to the Supreme Court, rethinks the necessity of the 
caveat and if the, I'm sorry, and if the fraud was proved, any claim against 
the Government would be dealt with their assurance under the Land 
Transfer Act and in November 1890, issues instructions to the Auckland 
District Land Registrar to have the caveat removed. Now, Bush writes to 
the Government in September 1890, according to your footnote, but the 
instructions to remove the caveat are not sent until November 1890 and 
you say, in paragraph 187, that this letter, having, "N gati Haka­
Patuheuheu having decided to approach the Auckland Crown Prosecutor, 
this letter is brought to the attention of the Government on or about the 4th 

of November 1890, the same day as the instructions were issued to cancel 
the caveat". Have you got a source for the fact that Kelly brought it to the 
attention of the Government on or about 4th of November 1890? 

25 Battersby I will have and I'll let you know what it is. I gather from this that William 
Kelly obtains the document in Auckland. 
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And the decision to cancel the caveat is actually made in Wellington, and 
appears to be made based on Bush's report that no action is going to be 
taken and therefore the Government decides that the caveat is no longer 
necessary then. 

Right. It says here that he, "Kelly brought it to the attention of the 
Government on or about the 4th of November 1890". 

Yes. 

"They have been in possession of Bush's information since September", 
and yet on the same day that they get notice of the fact that Ngati Haka­
Patuheuheu have approached the Auckland Crown Prosecutor ... 

Battersby Yes. 

11236 1 



Parsonson 

Battersby 

5 Parsonson 

Battersby 

Parsonson 

Battersby 

10 Parsonson 

Battersby 

Parsonson 

Battersby 

Parsonson 
15 

Battersby 

Parsonson 

20 

25 

Battersby 

30 

35 

40 

11236 1 

243 

... they issue instructions to cancel the caveat. 

Yeah. I'm just wondering ifmy "on or about", and I'll go back and have 
a look at where I've got that from, indicates that I'm not actually sure 
exactly when he brought it to the attention of the Government. 

Yes, that's right, and that's quite important. 

Yes. 

Because if it is the same day, then we must wonder what the Government 
was doing ... 

Yes . 

... when they had been in possession of that information since September. 

Yes. 

And they now,perhaps, ... 

Yes . 

... knew that Ngati Haka-Patuheuheu had approached the Auckland 
Crown Prosecutor to conduct their case. So, it will be helpful to have 
clarification ... 

Yes, it will, yeah. 

... on that. Thank you. It just seemed to me, reading the, sort of, outline 
that you've given from 1889, when the Crown Solicitor recommends 
action should be commenced in the Supreme Court for cancellation of the 
partition order, right through to the early 1900s, there are various points at 
which the Government might have intervened and, in fact, seemed to 
accept that things should be fixed and it should intervene, and without 
getting into the legal aspects of it, why do you think, ultimately, given that 
that appeared to be the Crown's actions, views at particular times, why, in 
fact, was there no effective intervention? 

I think the Crown wavered between, it's a civil action and we shouldn't 
get involved as a matter of principle and therefore we won't, to something 
rather poor has happened and it's our responsibility to do something about 
it. When it does that, it always seems to be, to quote Peter Jackson's 
phrase, "a dollar too short and a day too late". It seems to wait just a little 
bit too long to get involved, almost after the horse has bolted, and it sits 
on that principle that it shouldn't get involved in civil cases, most of the 
time. Until the outcome becomes too, it's like that comment there, that 
we'll take the caveat off because if there is a problem after that, we'll just 
deal with it through the Assurance Fund, which tends to, you're making a 
claim under the Assurance Fund, I'm not actually sure that Ngati Haka­
Patuheuheu would qualify for that, it's probably a question worth raising 
with Mr Hayes. But it's a kind of, oh, the notion that it's a civil matter 
and it can be dealt with civilly seems to take prominence. The 
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Government is being petitioned by both sides of this, and that's a factor as 
well. Piper is writing a lot, Beale is writing a lot. Ngati Haka-Patuheuheu 
are writing a lot and I suppose it's natural enough for the Crown to decide, 
well, it's a civil matter, take it to Court and sort it out there first and then, 
perhaps if remedial action is necessary, we'll take it. When you read it, 
you want the Crown to take action, don't you? It should take it now and 
just fix the problem. That's the feeling that you get. 

Yes. 

And thus, I suppose, if! was to make a comment on it, it's always, yeah, a 
dollar too short and a day too late when the Crown does actually decide to 
do something. 

Yes, and ultimately a lost opportunity which had tremendous 
consequences for Ngati Haka-Patuheuheu. 

Yes. I think it makes a serious effort, in buying the land, in buying and 
then considering compulsory acquisition, it's going to the very extremity 
of what it can do. 

Parsonson Yes. 

Battersby 
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If the owner doesn't want to sell it, can't compel the owner to, 
compulsory legislation's there and they think about it. So, they're clearly 
seriously looking at getting hold of that land if they can. 

Yes. 

But it's just a little bit too late. 

Yes, and that seems to imply a real, finally, a real understanding of what 
the consequences are going to be. 

25 Battersby Yes. 
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And that there was some responsibility on the part of the Crown to do 
something about it. 

Yes. 

Thank you. 

(Inaudible) questions, do you have re-examination Ms Kerr? 

No, I don't, Sir, thank you. 

That concludes Dr Battersby's ... 

Yes, that's right. 

... appearance before us. 

Thank you Dr ... 
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Thank you Dr Battersby for your evidence, some of which must have been 
difficult to give. It was given fully and frankly and we thank you for that. 
Most helpful. 

Kathy Ertel cross-examines Ria Earp 
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Kia ora, Ms Earp. I represent Tuawhenua, the people of Ruatahuna. 
Now, at paragraph 4, you discuss that, or you're the Deputy Director­
General in Charge of Health Services, the Health Directorate. I wondered 
what, could you tell us what the total Ministry budget is? 

Do you mean the total Vote:Health? 

No, the total budget for the Ministry of Health. 

Not off the top of my head, but it's, no I'm sorry I can't, not offthe top of 
my head (inaudible). I can get those figures for you. 

Okay. 

Breakdown. 

Do you have a feeling for, of that figure, what proportion your budget is? 

The Maori Health Directorate is the smallest of the nine directorates of the 
Ministry of Health, and has the, therefore, both the smallest staff and the 
smallest budget. 

Isn't it the group with the largest need? 

It is, but equally, we leverage that by saying that every directorate in 
every District Health Board has responsibility for Maori health. I know 
that's always easy to say, but it's quite, what we have done is, for 
example, increased Maori health focus in Mental Health, in Disability 
Services, in Public Health and in the Clinical Services Directorate and 
then we have worked quite closely with our colleagues in the different 
directorates on specific projects that have a major impact on Maori, such 
as the collection and collation of ethnicity data, or particular areas of 
legislation. 

So, is it your opinion then that, given the Maori health statistics and 
needs, that your budget is adequate and that the services you're getting 
from the other eight directorates are adequate to meet those needs? 

I think, as in every area in health, one's budget is never, ever enough. I 
say this with all serious - I mean, I do say this with seriousness. It is one 
of the key features of the health sector. It is one of the major issues that 
we constantly face from a national level, district health board level, a 
provider level, how do we, the need is always far greater than the amount 
of dollars and how do we best meet, how do we prioritise that need so that 
we get the best, the most important things done and how do we do it better 
with what we do have. 
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When you began giving your evidence, you asked us to remind you if you 
were talking bureaucratese, and I just wondered if you might note that that 
was exactly what that answer was. Given the statistics of Maori health 
needs and the gaps in New Zealand, are you adequately funded and are 
you getting adequate service from the either other directorates? 

I am not in the position of saying that I don't get serviced from other 
directorates. 

(Inaudible) adequate? 

I am in a position, though, of saying that we all have to come together and 
debate how we get the best we can with what we do have. Each area of 
the Ministry is, it may have sounded like bureaucratese and I do apologise 
if it did, but each area has, does have real needs. Maori health need is 
prioritised. It is seen as one of the key priorities. Out of the, Minister of 
Health has identified the five strategic priority areas - He Korowai 
Oranga is one of those five strategic priority areas. Along with Disability 
Strategy, Mental Health, Primary Healthcare Strategy and the Inequalities 
Framework. So, that, and that's not counting other areas. What we are, I 
think what the issue for Maori Health is, though, is not - can we do with 
more and can we have more, because the answer to that is always yes -
but how can we make those areas with funding and with priorities make 
sure that they do pay attention to and actually carry out and deliver their 
services in a way that they're not increasing inequalities, deliver their 
services in a way that actually does meet the need for Maori and Maori 
communities. How do we increase it over time, how do we shift resources 
from one area, from areas that have traditionally had resources and have 
very strong processes in place to retain those resources and how do you 
shift those over time? And that's a lot of what the work is that we do. A 
lot of our work is actually more to do with influence than it is to do with 
direction. But, to give you an example, in that period of time, the Maori 
Health providers, which is the area where most Maori communities and 
those in the Maori Health workforce feel quite passionately about, while 
they increased in numbers, they also increased in size of budget 
dramatically during that time. If you compare their total budget to the 
total Vote of Health, however, it looks incredibly small. And that's partly 
because we (a) can't manage to identify Maori funding in Primary Health 
Organisations, which are a new area in the last two years, and secondly 
because we have not been particularly good at identifying how Maori 
patients and consumers use the mainstream health services. We've only 
just started collecting ethnicity data and primary care, for example, where 
there are(?) GPs, over the last two years. 

Okay. Well, let's move onto another area then. At paragraph 37, you've 
set out for us the eight Maori Health gain areas that the Health Funding 
Authority has identified. Can you tell us, have there been any health gains 
in each, and what the health gains have been for Maori in each of those 
areas? Or is that something I ought to put to you in writing? 

I think it is something you should put to me in writing, but I think there 
are a couple of areas that can be very quickly highlighted. The gains have 
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been made in sudden infant death syndrome, or SIDS, as it's been known 
of, or otherwise known as cot death and that's been a programme over a 
long period of time. Gains have been made despite the controversy with 
cervical screening. Huge gains have been made in ... 

Where do they fit in with the eight (inaudible)? 

Well, SIDS is under Child Health, or Tamariki Ora. 

Sorry, that's not - oh, yeah, I'm looking at paragraph 37. 

And, oh - guess what, there's only seven mentioned. We've actually 
omitted Child Health. Child Health should have been a separate one also. 

I'm glad to see that. So, yep, does that make sense of our earlier 
conversation - SIDS? 

No, it isn't, no, it's eight. I beg your pardon. 

Perhaps you should consider putting most of the rest of your questions in 
writing. 

Yes, Sir. 

I apologise, that's not quite right, but if you put it through to me in 
writing, I can provide those. 

Okay. Well, I'll do my next couple of questions in writing as well, 
because they're essentially statistics-based. Can you, you've told us about 
the Korowai Oranga document. Can you tell us what difference that 
document's made to the allocation of resources by DHB's for Maori 
health initiatives? 

It has meant that as a strategic document and it has gone into the 
accountabilities processes for the District Health Boards. They are 
reporting back to us about the way in which they spend dollars. And, in 
particular, looking to see how they can increase the expenditure of, on 
Maori health services across those areas. We have a range of indicators 
which, again, I can give you more information in writing on, and they're 
outlined in the, there's hundreds of them, well, a vast number, perhaps 
hundreds is an exaggeration. So, a large number of Maori indicators, 
which have been derived from Hikuwai Oranga. It has also given impetus 
for Maori providers and for particularly the Maori, what I call the Maori 
Health Sector, the Maori general managers who work in the District 
Health Boards, the iwi partners who work alongside the Boards. 

Well, I'll just move onto the main topics that I want to cover with you 
orally. Can you confirm that the gap between Maori and Pakeha health is 
actually widening and has been widening over the last 15 years? 

The document, which I didn't include in here, called The Decade of 
Disparities, highlighted from the decade through to mid-1990s. So, from 
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mid-1980s to 1990s, that the disparities between Maori and non-Maori 
appeared to increase during that period of time. 

So, when does the Ministry project that those gaps will be closed? 

Well, the most current indication are, and most recent indication is that 
the life expectancy is going the other way, now, but that is just one year. 
You really need to look at several years to see whether or not that's a 
trend. 

So, are you saying you don't know the answer to my question? 

No, I'm saying that there is some hopeful indication that it is changing. 

So, how many years do you think, or months, weeks, days, it's going to 
take until ... 

Well, one of the things ... 

... until the gaps between the Maori and Pakeha, or the Maori and non­
Maori statistics have been closed? 

I think one of the things that the Decade of Disparity highlights and, 
again, I didn't go into this in any depth in this document, but that what, 
and what but it is as part of He Korowai Oranga is that we do 
acknowledge and realise that health services per se are not the, are not 
going to be the salvation or the sole means of changing health disparities. 

Well, does the Ministry have any plan or any, can you give me any 
information of better things, those ... 

What I'm trying to tell you is it's going to take an awfully long time and 
what we want to do is work on as many fronts as possible to change that. 
When I sayan awfully long time, I would be hopeful that over the, with 
the life expectancy trends over the next decade, you would see that change 
remarkably. Having said that, I should say that patterns in health, the 
Maori health and life expectancy, Maori mortality and morbidity rates 
have actually improved over decades, but that is on the positive side. Our 
focus is on how to ensure that it improves in a way that shrinks what is 
currently a gap between non-Maori and Maori. 

Is my understanding correct that while the Maori statistics have increased, 
the Pakeha statistics - have improved - the Pakeha statistics have 
improved at a greater rate, so that gap is, in fact, widening isn't it? 

Correct. That has been one of the features. The second feature is that we 
believe during that last decade, was the impact of what we call the socio­
economic factors during the 1980s and 1990s also served to increase the 
health disparity during that time. 

So I am correct? That while (inaudible) were going up ... 
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There were two things happening. One was the Pakeha rate was 
improving. The second thing was, Maori rates during that last decade was 

Improving ... 

No, lessening, was worsening. 

Right, yes. 

In that last decade. 

Thank you. Are you aware of research done by Dr Paparangi Reid that 
discovered that there is systemic racism in the Maori health system? 

In the ... 

For example, she discovered that Maori were less likely to get referred to 
specialists than non-Maori. 

I am aware, I'm not aware of, I'm not sure which specific research you're 
referring to, but I am aware of Dr Paparangi Reid's research. 
Dr Paparangi Reid was central in developing the Health Inequalities 
Framework for us to look at the issues of how barriers are systematically 
placed into our institutions, to look at the way services could be delivered 
better, to look at the issues around lifestyle - this is what the Inequalities 
Framework is about, it's four key areas - and to look at those wider issues 
around other socio-economic issues, macro-economic issues, for example. 

So, is that plan the tool that the Ministry is using to reduce that systemic 
racism? 

The tool that we're using is the Reducing Inequalities Framework. And, 
the, we have developed a tool called the "Equity Lens", which we asked 
District Health Boards, it's a checklist of question. We asked District 
Health Boards when they're making decisions on new services, to look at 
this. Also, when they're looking at extending current services, to use this 
checklist. We're running workshops throughout the country and have 
been running, we continue to run, we've been continuing to run 
workshops for the last three years, two years. 

(Inaudible) this witness on the basis that everybody would stick to their 
timetable. The witness did. You've run 50% over yours. 

Yes, well, then I ... 

I know these are important topics. 

Well, they are important topics, Sir, and I am going to reduce the 
statistical questions that I have to writing, but I think it's important that 
this witness be given the opportunity in front of the Tribunal to answer 
them and if I'm, I don't have the appendices for this witness, because 
they've not been supplied to me. 
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Well, will you put the rest of your questions in writing? 

No, Sir, I would prefer not to. I only have two more topics. 

Well, the witness will then have to come back tomorrow morning. I'm 
sorry. We're certainly not sitting after 6. 

I only have two more topics. 

In fact, we might just as well adjourn now. Matters too important to be 
rushed through, was the point that I made. If you were going to go on 
longer than 10 minutes, you should have told us. How long more do you 
think you need? 

I've got two more topics. Depending on the lengths of the answers, I 
would imagine 10 minutes. 

You've got another 10 minutes. Ms Sykes, you've got ... 

(Inaudible) quite different focus. 

Yes, Mr Pou? 

Probably given the answers' that she's giving to Ms Ertel, probably 
another 10 minutes. 

So, we've got another half an hour to go. Questions from us and with re­
examination. 

Sir, can I confer with witness. Ms Earp is directed to be with the Minister 
tomorrow morning at 8. 

Well, she could maybe come back later in the week. It's a matter for you. 

Yes. 

Would you like to confer? 

Sir, Ms Earp will find a time later in the week and, if it's alright Sir, if she 
just will come in, interrupt whoever's on and we'll go from there. Thank 
you, Sir. 

(Inaudible) further cross-examination. We should end it there. Are you 
happy with that? 

In the sense that I've got these two more topics to cover which I'd like to 
do orally that I can do later in the week. 

Yes. 

Yes. Thank you, Sir. 
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Yes. And the question of appendices. How do they become available to 
counsel? They are available now? Alright. Well, you'll want to see 
those before you finish your cross-examination anyway, I would imagine. 

(Inaudible) matter of process. Should we prepare some written questions 
and try and confine to our original estimates of 10 minutes? Is that going 
to be helpful? 

I think that's the proper way of doing it, yes. 

Thank you, Sir. 

Otherwise, we're going to shoot ourselves in the foot. 

So, I'll try and have those ready when we meet with her again, later in the 
week, Sir. 

Yes, thank you. If you could confer with Crown Counsel as to the 
appropriate time, so we all know where we stand. 


