
































































































































































































































































































































Maori eyes. The legislation was not translated into Maori and there was no wish to

complicate the grant, or to make blocks more difficult to deal with.

J. €. Pachmond introduced the new Act in recognition that ‘tacit and unrecorded
trusts’ were being placed ‘in the power of a few Natives holding grants.” He predicted
continuing trouble if right-holders were not given legal protection, especially since
those lands would inevitably pass out of Maori hands as their individual debts

nereased:

It was very plain that hereafter persons holding lands nominally in their
own right, but really for large bodies of natives, if they should find
themselves pressed, as was not unlikely to be the case, for money, would
desire to alienate from time to time, and the Government would have to
susiain the irritation and discontent for those Natives for whom those
persons held the property in unacknowledged trust.*

Section 17 of the Wative Lands Act 1867 was intended to prevent title to further land
being issued to ten owners with absolute freehold powers when there were more
customary right-holders in the block. The Act required the court to ascertain the
rights of all possible owners of a block (as opposed to only those who had lodged a
claim). Those named in the title were to act as trustees while the court would register
all names of interested persons. Land held under section 17 could not be alienated for

more than 21 years unless all consented, or by subdivision.

Chief Judge Fenton refused to implement the measure because he saw it as hindering
the declared intent of the Legislature to bring about the individualisation of title. He
regarded the law of trusts as inappropriate for Maori titles for the very reason that they
would ‘male perpetual the communal holdings of the Natives’.®" Most judges,
including Rogan, appear to have followed Fenton’s lead in this matter. Before the
passage of the 1867 Act, Rogan had reported himself well-satisfied with the ‘practical
working’ of the underpinming legislation of 1865, which he praised for bettering ‘the
welfare of the population of the Kaipara, both native and European’. He saw that

improveraent in terms of breaking in the wilderness, raising land values, and the

% NZPD.wvol 1, 1867, p. 1136.
%' See Opinicn of Chief Judge, 7 April 1868, ATHR, A-2A, p. 41
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transformation of the major chiefs into landlords, receiving a regular income, practising
Eurcpean farming techniques, owning weatherboard houses, and living ‘quite in

. 62
accordance’ with western manners.”

While applicants were questioned as to their desire for restrictions to be placed in the
title, Fogan’s court was to display no interest in the trust capacity of section 17.
Applicants freely stated that there were many interested persons in the land, but Rogan
continued to issue title to the handful of leading men who brought the cases. He
thought the measure appropriate only in very particular circumstances, for example,
when a young rangatira of ‘unsteady habit’ had begun to make pre-title deals regarding
lands, the tribe’s selection of which for their long-term use Rogan approved as being
isolated from settlement and free from problems of cattle trespass.” Monro who sat on
the bench in Kaipara in early 1868, showed more awareness of the section, but shared
a general belief that communal ownership of lands, though ‘recognised by the Crown
in the Treaty of Waitangi’ was ‘too much at variance with the habits of a civilised
community’ to be recognised by the Court.*® He clearly thought the legislation was

inappropriate if the applicants had an ‘abundance’ of land left.”

The Mative Land Court remained, also, a court of enguiry rather than a commission
with investigatory powers and could not seek out the names of right-holders,
depending solely on the appearance of witnesses before it. Thus, Rogan was willing to
1ssue fitles to leading rangatira on their assurances that there was tribal agreement to
this step and the failure of anyone to appear in objection, while Monro was not
prepared to issue title under section 17 unless he could be assured that every claimant
had been listed. More detailed memoranda in the cases of Marunui and Ahikiri throw
some light on the impotence of the court with this regard. Having ordered the
certificate of title of Marunui, in the name of Arama Karaka and Waiti, the court noted
that: ‘The names of all the persons interssted in this block could not be obtained to

enable the court to comply with section 17. Yet the principal witness had stated that

® Rogan to Fenton, 29 July 1867, BADW 10512/3a. Doc. 300-303.

6 EBogan to Fenton, 24 December 1867, BADW 10512/1a. Doc. 169.

' Cited in O Malley, Agents of Autonomy, p. 17.

% H. Monro to Fenton, 27 June 1867, ‘Report on the Working of the Native Lands Act, 1865°, AJHR,
1867, A-10, p. 10,



there might be 40 more besides those named.”®® It was explicitly recognised at Ahikiri,
too, that far more people were interested in the land than had been placed within the
tile to 1t In this case, the block was ordered to three members of Wgati Kura. The
principal claimant gave evidence that there were approximately 30 persons interested
in the 1,000 acre block, but the Court ‘ascertained that the whole of the persons
interssted were not enumerated by Maka’ and concluded that ‘satisfactory evidence

rould not be obtained’ to enable section 17 to be applied.”’

Heither Maori, nor judges, nor legislators saw any urgent reason to alter existing
practice. Maori leaders did not like the measure because it made lands more difficult
to deal with commercially, or because they were suspicious of the government locking
up their lands to its own advantage. Native Land Court judges — and the government
— did little to redress the situation, even though the dangers of placing representative
owners in the title was already recognised. A belief on the part of the Bench that the
bast miterests of Maori were served by the complete individualisation of title, and its
incapacity, in any case, to seek out all interested parties meant that chiefly domination
of award continued unabated, with a commensurate failure on the part of the Crown to
malce sure that all right-holders were being provided for, or that appropriate provision

wag being made for their long term maintenance.

4. Te Parawhau and the Hearings of 1867-1873

Te Urichau dominated the title process in the Stage 3 district as the blocks in the
eastern Wairoa went through the court over the next five years. Their challenge at
Fathw was fought off by Parore, with Te Parawhau’s support in the witness box, but
neither he, nor Tirarau, disputed Te Urichau claims to most of the remaining lands
bounded by the Wairoa River, in the north-eastern section of the hearing district, with
the exception those lying within its top bend. Pre-title arrangements, and outside
adjustment of the question of whose names were to be placed on titles continued to

dominate Maori practice, with court endorsement of chiefly control of ownership.

¥IME, 2, 21 February 1868, p. 56. Doc. 383.
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The challenge at Te Kopuru came on for hearing at the Maungawetere sitting in April
1267 (prior to the operation of the 1867 Act). John White, a former land purchase
comrissioner in the Hokianga, had been engaged as ‘agent for the Provincial
Governmment. . in the “Native Land Court” to defend the Government claims to land
which may be taken into that Court by Maoris’.*® White had conducted most of the
tmsiness of negotiation outside the courtroom. He now appeared, stating that he had
‘made some arrangement but not finally’ and that negotiations were pending which

would ‘probably lead to a settlement’®

The applicants, Tiopira and Tamati
Whakatara, supported the request for an adjournment in order to allow further

discussions over the next day.

White reported to the Provincial Superintendent that the application for ownership had
substance, but that conclusion was reached on the grounds of the conduct of the
survey rather than because he thought Tirarau had not possessed the right tc make the
original disposal of lands at Te Kopuru. The survey, in both the initial cutting of the
boundary and the subsequent subdivision for sale, had taken in far more land than had

been actually given up at the time of the original penalty:

Mr Turton had in the survey taken at least three fourths more land than
that given by the Natives as shewn in the sketch and document describing
the land given up for the plundering of Mr T. S. Forsaith. Mr Grundy in his
survey also instead of following (in the N. W.) the creek Aratapu (being
the boundary as given in the sketch by the WNatives in 1842) had taken a
piece of the Native Land out of the Okapakapa block.”™

Tiopira and Whakatara demanded a payment of £1,000 for the land wrongfully
incorporated within Turton’s survey and £600 for the area taken by Gundry’s, but

accepted £50 and £20 respectively, for their losses.

On the following day (4 April 1867), two deeds of receipt, describing the boundaries

of the lands concerned and acknowledging the payment of those sums, were signed in

7 Ivid.. p. 60. Doc. 385.
% $W/hite to Superintendent, 11 September 1866. Ms-Papers-0075-49. Doc. 615.
®EME. 2. 3 April 1867, p. 16. Doc. 371.
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the court. Rogan directed that the receipts be attached to the claim, although this
appears not to have been done, being sent to the Superintendent of Auckland instead.”
There was no investigation of ownership as such. The bulk of the negotiations were
conducted outside the courtroom, but it is apparent that Rogan assisted White, behind
the scenss, in his capacity as resident magistrate, if not land court judge. White

warmly praised Rogan and his staff before the case was due to come on for hearing:

I cannot conclude without submitting that the Government tender to Mr
Pogan the Resident Magistrate of Kaipara His Honour’s and the thanks of
the Executive for the very able assistance and judicious advise rendered to
me in this critical case, and for the clear and just views enunciated by the
Mative officers under the guidance of that Gentleman, by which alone this
matter has been settled in the final and complete manner it has.”

He further suggested that Pairama (assessor) receive £5 for his ‘zeal and able

1t s 73
ASSISTANCES .

The recording of the Te Kopuru transactions completed the business of the day. When
the court re-opened in the morning a number of applications went through in short
order. After Arama Karaka’s claim to Pukepuke (50 acres) had been heard, Kohekohe
{10 acres) came on. Parore Te Awha stated here that the land had been ceded to his
forefathers by Taramainuku. Tirarau appeared in support of Parore’s claim. No
objectors appeared and when the court inquired as to Parore’s wishes regarding the
alienability of title, he replied that he was about to sell the block to cover a private debt
to Marriner whose store of gum had been burnt by his ‘slaves’.” Te Puhi objected that
he had been the one who paid for the survey (£8) and that he claimed the area as the
son of Parore’s older brother. Both Tirarau and Parore conceded that there was ‘some
error on the plan but that Te Puhi was correct in what he said and that the Crown

Grant should be made out in his name and ... be made inalienable on account of the

" Yhite 1o Superintendent, 4 February 1867. Ms-Papers-0075-50. Doc. 616-618.

"KMB, 2, 3 April 1867, p. 16, Doc. 371. A copy of the agreement for £50 is to be found at Doc. 622;
that for £20 is too faint to be photocopied.

" Tbid.

" Thid.

“Ibid., p. 19, Doc. 372.



children.” The Court then ordered that the certificate be made out in the names of both

Parore and Te Puhihihiatote and be reserved.”

Two more cases imvolving prior alienations followed, a Te Uriohau application for
Hautapu (147 acres) which had been sold to Richard Hobbs, and Tirarau’s claim to
Haicl which he had brought to court in order to formalise an early alienation to Bishop
]Pmmpadﬂli@]ri? ¢ Tirarau’s claims to Waima and Kohekohe no.2 were also read out, but
adjourned m view of his stated intention to cut off pieces and the absence of any plan.
Parore Te Awha next stated that he wished to withdraw his claim for the large Kaihn
block ‘as the claimants were numerous and did not consent to this cession of the
land.’”"  This brought the north Wairoa hearing to a close, and these cases stood over

until the following year.

The Court sat at Whangarei, in the interim, and once again applications were
apparently unopposed. Rogan feared that Maori had misunderstood the process, and
after the first day of hearings, made a statement from the Bench that ‘it appeared an
impression had got abroad that Natives were not allowed to make any objection.” He
told Maor attending the session, that this was ‘quite erroneous’ and that they had
opportunity to voice their objections when the Court put the question to them in each
case '’ The behaviour of Maori in this regard changed little, however, It is clear that
Te Parawhau and the other iribes in the Whangarei region were making pragmatic,
outside arrangements, which their chiefs then brought to court for confirmation by
issue of title. The question of what rights had been created, or, lost, as a result of that
procedure remained largely hidden, provided that those chiefs were able to satisfy their
communal obligations to the wider hapu deemed to ‘own’ the lands concerned. It will
be argued later that the capacity of local Maori to earn a money income from timber
cutting and gum digging assisted in this process, by helping to disguise the dangers of

the legal exclusion of the bulk of the population from land cwnership.

7 Ibid.. 4 April 1867, p. 20, Doc. 373.

® Ibid.. p. 24. Doc. 374.

7 Ibid., p. 25. Doc. 375.

EWMB. 1, 15 May 1867, p. 106. Doc. 332.

109



Blocks continued to pass through the court, largely without hitch. Some of thess
comprised small areas where the rights of particular individual chiefs were undisputed
e.g Manihera brought through a block of 7 1/2 acres, Hihiaua, without difficulty.
Elsewhere, the rights of many others were clearly involved but were assumed to be
included by the issue of title in the names of representative owners, and the award to
limited number of grantees continued, despite clear statements in the court that there
were ‘many other claimants’ in blocks.” This ease of hearing reflected the continuing
power of rangatira such as Tirarau, Te Awha, and Paikea, within their communities, as
well as practical accommodations not only between different right-holding groups, but

also between communal tenure and the new law.

Owver the next year, the claims of Tauran and Te Manihera dominated Te Parawhau
hearings. Taurauw’s applications for title came on at the next Whangarei hearing in
August 1868; for Te Mai (19 acres), Te Haumi (236 acres), Raumanga no. 1 (10
acres), Horahora no. 2 (403 acres), Tarewa (23 acres), and Te Katohau (100 acres).
Again, the leaders testified to the division of lands between themselves. In the first
case to be presented, that of Te Mai, Taurau testified to his descent from the ancestor,
Fusngaio, and explained, “We have divided our property... that is the reason that
Tirarau’s name is not included on the claim.’ Tirarau confirmed this, stating that he
was satisfied, and that Taurau was the ‘head man of all these properties’.® Although
the application for Te Haumi (at Tangiteroria) was in Taurau’s name, his brother
testified as the ‘only claimant’ for the piece. He told the court that some of the young
men wished to divide the land but that he would not allow it and asked that no
restrictions be placed in the title.*’ The question of who should go into the title of
these blocks was seen as having been settled at the first court sitting of 1865. Taurau
told the Court that while there were several claimants at Te Horahora no. 2, Tirarau
had been ‘appointed as the principal man in these lands, at the first court that sat at
Whangarei’.®  Fenata Manihera’s claim to a specific portion of the block was
acknowledged, but the block was to go to Taurau alone. A 22-acre area surveyed as

Horahora no. 1 was also awarded to Taurau with Tirarau’s support. In 2 number of

" Ibid., 15 May 1867, p. 121. Doc. 334.
“WMB. 2. 3 August 1868, p. 27. Doc. 335.
U bid.. pp. 35-36. Doc. 337-338.
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cases, Taurau admitted Te Rata with him as the other ‘principal claimant’. Other lands
within the general control of Tirarau were ‘authorised’ to go to other parties, allied
with him. At Ohirua (67 acres) Taurau as ‘principal claimant’ asked for the title to
iszue in favour of Te Toko alone. Similarly, Waipuna no. 1 (56 acres) was to go to
Mgati Moe. Taurau had authorised its survey while Tirarau stated that there were
others interested in the block, but they were agreed that it should go to Harriet
Herekino and Pita Hawaild as the ‘only surviving claimants’.® Motuparapara (186
acres), the island situated at the bend of the Wairca River near Dargaville, was

gwarded to Pirika and Turuhira Rio of Te Roroa.®

In none of these cases, do the court records indicate any interest on the part of the
Bench, under Rogan’s direction, in the possibility of giving the legal ownership of such
lands to the hapu rather than exclusively to their leaders. This practice remained

unchanged until new legislation was introduced in 1873 (discussed below).

The same practice of pre-court adjustments among different right-holders continued as
the remaining lands at the head of the Wairoa River were divided up between the thres
major chiefs. Walma was brought on, again, and the survey plan was now produced.
Tirarau gave evidence of his claim, stating that it derived from his ancestors, but that
the land had never been under cultivation. He had disputed with Paikea about Waima
in the past, but he told the court that the matter was now settled: Kahore kau he
tangata. He atu e pa anu ki tenei whenua maia nei. Ko au auaki.” [There are no people
here. 1o one has ever lived on this land at all. I claim it for myself ]  Paikea
confirmed that he would not oppose Tirarau’s title and no objectors appeared when
called. The surveyor, Tole, testified that Piraka had pointed out the boundaries at
Tiraran’s direction and that there had been no interruption of the cutting of the lines.
Title to the block was awarded, accordingly, and Tirarau came forward immediately to
ask for title to issue to Mr Hobbs who had already purchased the land. Tirarau’s
assertion that the ‘tribe ha[d] no claim’ on Waima, was not challenged. Monro, who

sat on the Bench in Rogan’s absence, noted, ‘There was no evidence to enable the

“1hid.. 5 August 1868, p. 54. Doc. 339.
“ Tbid.. 5 August 1868, pp. 59-60. Doc. 341-342.
“Ibid., 3 August 1868, p. 57. Doc. 340,
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court to comply with clanse 17 of the Act of 1867 °% Tirarau followed through on his

. . . . g7
bargain with Hobbs, writing to Fenton to make sure that he duly received the grant.”

Tiraraw’s next attendance at the MNative Land Court took place at the Helensville
sittings on 29 April 1869, in support of Parore Te Awha’s application for Te
Fohekohe no. 2 (238 acres). Parore’s claim was based on the giving of the land by
Tiheru of IMNgati Rangi, to Taramaimuku. His ownership was accepted by both Tiraran
and Arama Faraka, and the certificate of title was made out in Parore’s name, without
restriction.”” Tirarua then brought three cases of his own, in which John Sheehan
appeared as his agent; Wakaihunui (198 acres), Okahurua (100 acres), and
Manginihae. The basis of his claim was the same in all three instances — also descent
from Taramainulu. Again, it had been arranged prior to sitting that Tirarau was fo
have the legal ownership of the three blocks. Arama Karaka affirmed that
arrangement.” This brought Te Parawhau business to a close, and Te Taou and Ngati

Whatua applications dominated the remainder of the April and May sittings.

The Mative Land Court did not sit again, in either Kaipara or Whangarei, until 1871.
The Eaipara session of that year was considered an important one by Maor and
settlers alike, largely because the contentious Kaihu block, immediately to the north of
the Walroa River, was brought through. At an estimated 43,700 acres, this was the
largest block to be imvestigated in the northern Wairoa region. Title was disputed
between Te Awha (supported by Tirarau) and Tiopira (supported by Te Urichau), and
the case took up most of the session with judgement being held over and delivered on
25 September. Behind the scenes, a compromise was being reached; it was agreed, in
a ‘full meeting” of the parties concerned, to sell a small portion and divide the money
between themselves. Rogan greeted the peaceful passage of the block with relief and

anticipated that there would be no further threat to the settlement of the valley.”

“ FME, 2. 20 February 1868, p. 36. Doc. 376.

“Ibid.. pp. 36-37. Doc. 376-377.

*7 Tirarau to Fenton, 21 February & ¢ March 1868, Whangarei Maori Land Court, correspondence
file, ¥ 273,

% EMB, 2, 29 April 1869, pp. 75-76. Doc. 386-387.

* Ibid.. pp. 80-82. Doc. 388-390.

* RBogan to Mative Minister, 12 August 1872, ATHR, 1872, F-3A, p. 23.
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Title to the remaining small blocks south of the Wairoa River was more easily settled,
and decided in favour of Te Roroa at Tunatahi, and of Te Urichau at Te Kiri o Tupato,

Aorgang. 1 & 2, and Oruuariki.

At Tunatahi (167 acres), the claim was disputed primarily between Parore Te Awha
and Hone Waiti, but as at Kailw, wider tribal interpretations of who held rights were
mvolved.  Parore reiterated Tirarau’s assertion that ‘all the tribe’ had a claim in this

Ared.

I have a claim to this land. 1 have the same claim to this land as I have to
the block investigated yesterday (Kaihu). Te MNgaiterangi who live at the
Wairca have a claim. They claim from Tiheru. Pirika has a claim to this
land. Te Tirarau. Paikea. Pairama, Arama Karaka and Tiopira. All the
tribe have a claim.”

Hone Waiti and Te Urichau challenged this interpretation, arguing that the lands of

Parore and his people were on the northern side of the Wairoa:

[ object to Parore’s statement as regards the MNgaitirangi having a claim to
this land. This land belongs to Haumaiwarangi. He was a Uri o Hau.
Parore and others have no claim because they are WNgapuhi. This land
belongs to Ngatiwhatua.”

As discussed in chapter two, Te Awha’s party argued that the gift of Tiheru (of MNgati
Rangi) at the Wairoa River, to her brother, Taramainuku (of Te Roroa), had included
lands on the south bank; the Te Urichau side counter-argued that the land belonged to

the descendants of Haumaiwarangi and Ngati Rangi alone.

Paikea was called by the court and testified to a breakdown in the out of court

accommeodations, which had characterised sittings over the previous five years:

I former times I strove to obtain possession of the land, now I have been
gjected by Parore. 1 said formerly that he should shew kindness to me and I

VEME. 2. 29 April 1869, p. 210. Doc. 403.
92 -
Tbid.
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to him. At the present time I am put out that he has sold all the land. As
the case stands it is not right that all my relations should throw me out.”

He stated that Tirarau had sold jointly with him, at Mangawhare, which was ‘correct’,
but that Parore had ignored his claims, and that if he had *done what I said formerly

[and] shewn kindness to each other they would now be clear’ ™

The court adjourned to weigh up these conflicting interpretations, and delivered its
judgment three days later, and immediately after that for Kaihu, which had also been
held over for consideration. In both cases, the Court ruled that both parties of Te
Roroa held rights in the land and that they should submit names to be placed in the
grant. The same ten names were entered into the two titles and included both Tiopira
and Parore.” Te Uriohau’s claim was rejected at Tunatahi. In the case of Kaihu, it
was directed that the descendants of Toa be registered as owners of the land under
section 17 of the Wative Land Act, 1867. A list of 67 names was submitted, which
Included those of Tirarau and Taurau, although they later testified that they had waived

their rights at the time.”

The claim to Te Kirl o Tupato (5 acres) went through without challenge as Tirarau

asked the court to hand the land over to Paikea. The block incorporated a landing site

sttuated about 1 1/2 miles from the mouth of the Kaihu River, which gave access to
inland cultivations, and all three tribes with interests in the region claimed there.

Tiraran had arranged for its survey, stating before the court:

I claim this land with Paikea. Arama Karaka Haututu, Pairama, Paratene,
Tokaakuku, Tamati Whakatara and all the tribe. The claim to this land 1
from Taramainuka. All the claimants are descendants of his. We have been
divided off to the Ngapuhi side on acount of Te Whakakahu the female -
FPaikea, Parore and myse}hfl’97

 Thid., p. 213. Doc. 406.

! Thid.

" Other grantees were Te Rore Taoho, Pirika Ngai, Tuchu Moetara, Pairama Ngatahi, Te Hemara,
Tamati Whalkatara, Te Kene and Hemana Te Whiti. Ibid., 25 September 1871, p. 233. Doc. 417.

* KMB. 7, 4 August 1876, pp. 199-201. Doc.508-510.

T KMB. 2. 22 February 1871, p. 209. Doc.402.
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When the Court called for objectors, Arama Karaka stated that ‘some portions’ of
Tiraran’s statement were correct ‘viz. that we all have a claim to this land’. When
Tirarau had informed them of his proposal to sell, he told the court, ‘we agreed to his
acis’ ”® Tirarau asked that the certificate of title be issued in Paikea’s name, and the

Court ordered accordingly.” The site was then sold to J. M. Dargaville'”’

The lands west of the Wairoa and Kaihu Rivers falling within the stage three area also
were awarded to Te Urichau. Aoroa no. 1 (1.1.0 acres) went to Paikea while the
‘whole tribe’ of Te Urichan and MNgati Kawa had consented to the gift of the block,
defined as no. 2 (31.1.14 acres), to the Wesleyan church for a mission station. At
Arama Farzka’s request the Court ordered the certificate of title, again in Paikea’s

' Urichau

name, but with a restriction on its alienability as a mission reserve.'
ownership at Oruaariki was also undisputed, but the application for title to vest in two
persons oniy was opposed. Pirika had brought the application and had ordered the
survey. He claimed as a descendant of Haumaiwerangi and asked for title in the name
of Paikea and himself, as ‘the old men of the tribe’. He freely admitted that there were
‘many other owners” but that he had not consulted them as to the management of the
block. Four other leading men of Te Urichau objected, either stating that Paikea had
gifted them the land, or asking for inclusion. Paikea rebutted Paratene’s allegation
that he had given him this piece; rather it had been land at the pa at Opango. Paraone
Lgaweke was admitted immediately, but Manukau had to prove his claim in face of

challenge from Pirika, resulting in award to four grantees in all."*

The blocks which passed through the court in these sittings, were the last in the stage
three area to be awarded under the Native Land Acts of 1865 and 1867. Changes in
the legislation had done little to alter practice of either Maori or judge. Maori
recognised that questions of right-holding — where very different claims existed in the
same pieces of land - could be settled only by pragmatic accommodations in the new

terure system. The easiest way to do this was to strike deals whereby blocks wers

* Thid.
* Tbid,
' See Whangarei Maori Land Court correpondence file, K 292.
'Y YMB. 2, 22 February 1871, pp. 215-216. Doc. 408-409.

" bid . 23 February 1871, pp. 217-219. Doc.410-412.
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divided up between different parties, and different hapu claims were accommodated by
placing representative names in the grants. That procedure had the great advantage of
simnplifying the title for transaction. This behaviour continued, but these blocks were
also the last to pass into the title system, undisputed between Te Parawhau and Te
Urichau in the courtroom. It will be seen in the discussion below, that with the death
of Paikea, and with dwindling resources at the disposal of both parties, the remaining

lands 10 the area were 1o be subject to increasing contest.

5. Impact of Mative Land Court under ‘ten-cwner rule’: Summary

Kaipara was often represented as a model district, demonstrating the beneficial effects
of the Mative Land Court. Sittings were widely attended and orderly, biocks passed
through smoothly, and although the court minutes suggest that lands were sometimes
passed through the court and sold without the knowledge of other potential owners,
Maori complaint to Parliament, or, less formally, to government officers, was
cormparatively rare. The prosperity of the district in the late 1860s and into the 1870s
wag generally attributed to the good effects of the Native Land Court which was
praiced as having promoted good habits among Maori and European settlement of the

land.

It will be argued below, however, that the same reports in praise of the court revealed
that the benefits of a saleable title were confined to the few, and that the relative
affluence of the general Maori population at Kaipara, Mangakahia, and Whangarei was
mors properly ascribed to their capacity to earn a cash income from timber milling and
gum digging. When these sources of income declined with the increase of competition
from European arrivals, and dried up completely as resources were exhausted, so too

did the illusion that Maori had benefited from the Native Land Court system.

Ward has pointed out that it is not surprising that Maori should have been willing to
bring their lands through the Mative Land Court; throughout the Pacific, complexities
and tensions within customary tenure found outlet in the new institutions which

governments provided for discussion of land issues. Nor was it surprising that Maori
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were interested In using the court to their own advantage if they could; they could
establish claims against rivals, enable sale arrangements to go through, or give
reflection to chiefly mana.'” Maori use of the court in the early years of its operation
at Faipara and Whangarei reflected their interest in gaining security of title, legal
endorsement of their land arrangements, and better prices for their lands. Blocks were
brought through, both to secure older, informal arrangements concerning the land ~
from Maori to Maori, and from Maori to European — and to facilitate new, commercial
transactions which the direct purchasing and leasing system enabled. Underlying these
motivations was, however, a specific politico-tribal accommodation of disputed rights
n the upper Wairoa region, and an honouring of a commitment to the Crown that the
peace of the district would not be disturbed by challenges to ownership where interests

of Buropeans were directly involved.

Maor communities were attempting to engage with settlement — in part, by resolving
the arguments about ownership which threatened to drive it away - but were still
operating on many of the same beliefs and assumptions which had always pertained. It
was natural that the disposal of lands was entrusted to their leaders. What is less clear
15 whether those gathered in the courtroom to give their consent to the recording of
the names of individual leaders on the title understood that new legal rights had been
created in that land and that their own rights, under law, had been destroyed. Even
when leaders tried to act responsibly, as undoubtedly Tirarau did, the new land law
created a situation in which informal, underlying communal rights were very vulnerable
to mistakes, or to outside pressures. This was quickly appreciated by a number of
politicians and officials, but attempts to remedy the situation were neffective. The
suspicion of Maori leaders — and the inability, or sometimes, outright reluctance, of the
Bench to invoke the remedial measures created in 1866 and 1867 — meant that most of
the land in the district still ended up in the hands of a few individuals, without
proteciion for the wider, communal entitlement, or thought for the long-term impact of

this change in tenure and rights.

9% W axd, National Overview, vol. 2, p. 227.
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Rogan saw the Kaipara as the region of his greatest success as he mediated the
engagement of Maori with the land court. Undoubtedly, his own personal relationships
with local rangatira — confirmed in statements of both Te Parawhau and Te Urichau in
the courtroom — and his practice of allowing time for outdoors meetings and for
visiting the dispuied pieces of blocks, assisted in that engagement. As he later testified

befors the Bees-Carroll Commission:

My view when a difficulty... arose was, as is well known, merely to say,
“It does not appear to me that I can settle this matter. I will therefore
adjourn the court for a short time, and if you will discuss the matter
outside you will do much better.” In nine cases out of ten they would
discuss the matter outside; and having come to an agreement, I would
accept the agreement as a basis of settlement.'™

Of course, Rogan’s praise of the court in his district reflected his own assumptions of
what was good for Maon and the colony as a whole. He accepted and endorsed the
principle of chiefly authority. He relied on rangatira knowledge and later argued that
the court’s business was greatly facilitated if it could rely upon the evidence of one or

two leading individuals.'”

He also saw the interests of Maori as best served by the
conversion of their leaders into solid yeoman farmers and small landlords, and of their
communal lands into individualised holdings, and did not question the wisdom, over
the long-term, of placing title of the tribal estate into the absolute control of a few men
only. He praised Tirarau and the other leading chiefs for their efforts to bring tribal
lands through the court, farms into production, and to erect houses, or build schools,
all projects financed largely by means of the sale of ‘uncultivated lands’. His own
reports suggest, too, that the benefits of the court — in terms of ownership of a small,
secure holding — did not extend to the majority. He did not see the tension between his
characterisation of Kaipara Maori as ‘proverbial for their indolence’ and never willing
to do ‘ordinary labour so long as they [had] a block of land for sale’ and his
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enthusiasm for the new court because it opened up such lands to alienation.

9% Minmies of Evidence, Report of Commission into Native Land Laws, AJHR, 1891, G-1, p. 59.
"% Ibid.. p. 60,
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Part of the court’s value, in Rogan’s eyes, was that it seemed to encourage the
peaceful adjustment of land disputes while willingness to submit questions of
ownership to its adjudication was taken as an indication of the acceptance of the law
by Tirarau and other local rangatira. Its other value lay in facilitating alienation and
settlement. Two years into the court’s operation, Rogan praised the effects of the Act
even though it had failed to effect a change in the work habits and character of most

Maori:

I cannot say that the effects of the Mative Lands Act have acted as a
stiraulus to the Natives of Kaipara in improving their cultivations.

- There are four chiefs belonging to the district who farm to certain extent
on European principles — Tirarau, Tomairangi, and Pairama are the
principal persons who have horses and ploughs. European farming was
first ntroduced into Kaipara by yourself... long before the MNative Land
Act was passed.'”’

On the other hand, the Act had allowed Maori to lease their lands legally for the first
time. In Rogan’s view, this had resulted in the progress of the district by opening it to

settlemsnt:

It iz with much pleasure I have to state that the effects of the Native Lands
Act on the welfare of the population of Kaipara, both Native and
European, is better than T anticipated. For instance, three years ago the
country was almost a wilderness; now the Natives are in receipt of half-
yearly paymenis from settlers who have leased their lands for periods of
sixteen and twenty-one years, and are busily occupied in stocking their
runs with sheep and cattle ... The natives were never in such a position
before, and 1 am glad to say they have as a rule sufficient sense to
appreciate it. Pairama has an estate for which he recetves £300 per annum.
Arama Karaka, Manukau, and other chiefs, are leasing extensive runs to
BEuropeans, who are in a position to carry out their agreements, and after
the next sitting of the Court shall have been held, a large proportion of the
lanids in central Kaipara will be taken up and stocked.'*®

In his internal report to the Native Department, however, Rogan acknowledged that

that the quantity of land available for leasing as small runs was “very limited’.'® Nor

7 Bogan to Fenton, 29 July 1867, BADW 10512/3a. Doc. 302.
'% Rogan to Native Minister, 29 July 1867, ATHR, 1867, A-10a, p. 1.
% Rogan to Under Secretary, 23 January 1867, BADW 10512/1a. Doc. 164.
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did he directly discuss the question of outright sale although such was the stated
intention of many of the applicants who had appeared before him, beyond stressing
that Maori in his district were suspicious of any apparent attempt by the Government

to restrict their ability to manage their own lands.""

Pogan, in the early sessions, saw the potential problem as lying in the rivalries between
various leaders and between tribal groups, rather than in the possible
dizenfranchisement of the majority of right-holders within an ownership group. The
Court did attempt to ensure that there was no dissent about which chief was entitled
and that the Maon who attended the court were satisfied with its decisions, but also
deferred to the will of the leading men. There are glancing references to the giving up
of the tribal right, but the minutes do not encompass discussion of the essential change
which would take place; this was the substitution of a personal property right on the
part of & handful of individuals for old communal understandings and the consequent

loss of any right of ownership on the part of the rest of the tribe in the lands described.

There was some effort on the part of the Court to inform Maori of the existence of a
poteniial means of ensuring continuing hapu ownership when new legislation was
introduced in 1867, but little use by Rogan of his very considerable influence to
encourage the use of restrictions, and no change in the practice of award to a few,
even after the reforms of 1873 (discussed below). Rogan, in fact, had little sympathy
for the plight of a people forced into an expensive court system which drew them away
from their kainga, and in his view, the court held no blame or responsibility for the
growing mpoverishment of Maori in his district. At the time, he dismissed Maori
pleas of poverty and inability to ‘raise money except by the sale of land’ which he
continued to attribute to lack of those pre-eminent Victorian virtues of thriftiness and

rectitude. He complained to Fenton:

It is hardly necessary for me to say that the natives generally are an
improvident people and it costs them in many cases all they can collect or
borrow 1o support themselves while attending courts held at a distance
from settlemnents.'!!

110 .
Tbid.
""" Bogan to Fenton, 18 August 1870, BADW 10512/3a. Doc. 304.



Anticipating that local Maori (at Taupaki) would get into trouble with their early
arrangements for bringing land through the court in preparation for sale, Rogan looked

at them as free agents who had made their own decisions:

The natives will have themselves only to blame, as they have entered into
this arrangement [the prior survey and subdivision of lands with expenses
to be defrayed from the proceeds of sale] with their agents with
deliberation, and now that they are beginning to realize the cost of survey
and other expenses incidental to the sale of land, they are disposed to
repudiate the cost.'”

The immplication was that the government held no responsibility for the actions of
Maori, nor duty to ensure that they were careful of their property and did no injury to

thernselves, and to others, by their practice in the land court and their attempts to

engage with the open land market.'"

In retrospect, however, Rogan acknowledged that the early land legislation had fatally
weakened Maori society, although he did not draw on Kaipara examples in his

subsequent criticisms before the Native Land Laws Commission of 1891:

/%4, In relation to the Native land laws, can you state how it was that
legislation ran in the direction of forcing individualism in the Natives,
instead of allowing them to deal in the old style, collectively, and through
the heads of hapus and families? These laws ended by making them a mere
collection of men, women, and children? — The impression made on my
raind is that the first Act which went in this direction was the Act of 1865,
in which ten Natives formed the limit for carrying out a transaction.

725, You will remember that a tribe could take a title under that Act by
name, but if individuals were put in the deed the number was limited to
ten? — Yes, and the effect of its operation was seen in connection with the
Heretaunga Block. ... every ten people whose names were included for
one or other of its subdivisions had absolute power to dispose of the same.
The principle of ten persons considering themselves absolute owners,
spread throughout the country. It was this which gave so much offence to
the MNatives in Hawke’s Bay, for in many cases the ten chiefs whose names
were registered for a block of land got the whole of the money, and did not

'* Bogan to Under-Secretary WNative Department, 23 January 1867, BADW 10512/1a. Doc. 162.
' See Feniton to Richmond, 11 July 1867, AJHR, A-10, p 4
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share it with the other Natives, and yet perhaps a hundred others, who
might be equally entitled as the chiefs who received the proceeds, would
derive no benefit whatever from the transaction.'™

Unfortunately, there is liitle detail in the record about the nature of Tirarau’s
arrangerients with private parties in regard to the stage 3 blocks, which he had
suceessfully sponsored through the court.  We know the purchase price, but not about
the costs of survey, whether the sale embodied a genuine agreement, or how monies
were distributed.  There were later complaints, however, not that Tirarau had
dominated title to the exclusion of others, and kept monies for himself, but that he had
given too many blocks away and distributed payments too widely. This will be

discussed below,

[t is clear that Maori at Kaipara and Whangarei generally preferred to put only a few
owners in the title, and that this reflected the continued influence of rangatira in setting
the actions of their people, and in the processes of engagement with Europeans and the
land market. What is less clear is whether that cultural preference — or, the fact that
leaders often lacked the skills to deal with the new free market in land — removed
respongibility from the government to oversee the operation of the machinery. Ward
has argued, strongly, that it did not; that ‘the Crown had a very strong obligation,
having removed the customary check-and-balance between chiefs andhapu members,
to insist on the named chiefs being made trustees’ as mooted at the time. In this view,
neither ignorance nor ‘collaboration’ of leaders attempting to grapple with new rights
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and realities excused Crown inaction on the matter of tribal dispossession.

6. Awards under the Native Land Act 1873

In 1873 the Legislature broke down Maori tenure even further than it had under the
1865 Act. The earlier legislation had resulted in the legal disinheritance of the majority
of those with interests in the land. The 1867 amendment, introducing a measure of

collective hapu-based ownership, had not worked well, thanks to the disinterest and

" Minutes of Evidence, Report of Commission on Native Land Laws, AJHR, 1891, session II, G-1, p.
57-58.



hostility of the judges, and the suspicion, lack of knowledge, or indifference of Maocri
themselves. That potential was now lost completely as the Act was repealed by the
Mative Land Act 1873, In order to avoid the sorts of problems highlighted by the
Hawles Bay Alienation Commission of that year, legislators now tried to ensure that
all owners were included in the title, but failed to bolster the principles of communal

ownership on which the capacity of iwi and hapu to retain their lands ultimately rested.

Under the 1873 Act, the names of owners were to be entered in a memorial of
ownership attached to the title. But the listing of owners in this way did not reflect the
old communal principles of customary ownership. Instead, a system was created in
which group ownership was broken down into so many individual shares, each one
fully disposable. The Act further undermined the exercise of traditional checks and
balances because each individual could sell his or her interest without reference to
other owners, or with tribal discussion. Once a majority of shares were acquired, the
land could be subdivided and sold. No new collective structures were developed to
compensate for that impact and the legislation was widely criticised on those grounds.
The Mative Land Laws Commuission of 1891 subsequently commented on the effect

that all communal control on sale was removed:

An easy entrance into the title of every block could be found for some
paltry bribe. The charmed circle once broken, the European gradually
pushed the Maori out and tock possession. Sometimes the means used
were fair, sometimes they were not. ... The strength which lies in union
was taken from them. The authority of their natural leaders was
destroyed.'’

While the Act was generally seen as a further step to progress through conversion of
tenure, 1t worked against that goal by fragmenting ownership in land blocks and
penalising Maori in their efforts to utilise them commercially. Individually owned and
productive farms were not likely to result from the system; rather possession of
scattered holdings in an unworkable state of title was the more usual outcome for

‘owners’.  Rogan, testifying before the 1891 Commission, commented that
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‘individualisation of the Native title’ had become a ‘practical impossibility’ as a

Consequence. 17

Maori leaders in the Kaipara generally disliked the changes instituted in 1873 and tried
to retzin control of who was put in the title of lands, most especially when the intention
was to sell. They were often successful in this endeavour. Placing many names in the
titls greatly complicated any commercial dealing on blocks and Te Parawhau, along
with other Maori in the northern Wairoa, tended to prefer to continue in their old
practice of placing a few representative owners in grants. Traditional imperatives also
survived. Rangatira such as Tirarau, Taurau, and Te Manihera retained considerable
power over those who remained in the district and were paid customary deference, and
these combined processes resulted in a handful of rangatira continuing to dominate in
the award of legal ownership. Thus, the practice of Maori with regard to their lands in
the northern Wairoa was modified by the new Act, but not profoundly so. They
continued to ask for lands to be awarded to the leading men only. Chiefs continued to
bring claims as ‘representatives’ of their tribe, and claimants to submit lists in which
the names of one or two rangatira were to stand for the interests of each of the hapu
with traditional rights in the lands concerned. Belgrave’s analysis on the north
Auckland area shows that by the 1880s, the overall average number of owners for

Whangarei blocks totalled only three, and four at Kaipara."™®

Thus, the possibility of disinheritance and exclusion from payments continued. The
Mative Affairs Committee which examined a complaint from Te Parawhau about the
court’s decision for Whangaimokopuna (discussed at pp. 132-135), where they had
relied on Tirarau to represent their case with unfortunate and unintended results, took
the opportunity to draw the government’s attention to the continuing weakness in the
process: ‘The practice of inserting in Crown grants, or memorials of ownership the
name of a single representative of a tribe without expressing trusteeship [was] likely to

lead to serious injustice in fiture dealings in land.’'” The custom remained a

"7 Ihid.. Minutes of Evidence, p. 58.

"M Belgrave, *Auckland. Counting the Hectares: quantifying Maori land loss in the Auckland
district, 1865-1908°, Waitangi Tribunal Rangahaua Series, 1997 (first release), p. 45.

1o Feport of Mative Affairs Commiitee, AJHR, 1883, I-2, p. 9.



dangerous one even if individual intentions were good. This was well known but

tolerated by the court, and left largely unaddressed by successive governments.

Titles for Pakaraka, Hokowaiti, Hungahungatoroa, Te Kohuroa, Mangarata, Rukupo,
Oksaha, and Tunatahi were decided under the new legislation. Te Parawhan were
acknowledged to hold primary rights in three of these blocks (Hokowaiti, Te Kohuroa,
and Mangarata) all of which were initially awarded to Tirarau alone. He handed
Mangarata over to Te Urichau and Ngati Whatua, who subsequently placed more than
ten names in the title. This was the only block in the stage three district where title
was drawn in a more expansive fashion, and even here, the names were those of the
leading men of the tribe. But while this general practice remained unchanged, court

hearings themselves were becoming more contentious and bitter.

In February 1873, when hearings were opened at Helensville with Monro on the
Bench, the new legislation pertaining to title applied. Pakaraka (137 acres) and
Pukehuia (6,800 acres) were passed through by Urichau, without opposition. The
smaller block was awarded to four grantees but more were included in that for the
larger area of Pukehuia. Here, the certificate was ordered in favour of ten persons
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while another sixteen names were registered in a memorial of ownership.
Horehore, immediately to the south of the stage three area, was awarded without
dispute to ten leaders of Te Uriohau. In this case, restrictions against alienation were
placed on the title, and ten others registered in the memorial of ownership. A piece
had to be cut off immediately, however, to pay a survey charge of £86.12.0 to E.

Tole

Te Parawhau brought no more claims before the court until the Whangarei sessions in
1875, when J. J. Symonds (appointed also as resident magistrate for the district)
appeared on the Bench. Taurau objected that his people did not wish for him to
adjudicate their claims but Symonds got over the difficulty by announcing that he
would hear unopposed and succession cases first, and then, if opposition continued,

decide whether to adjourn the disputed claims until Fenton’s arrival. Macri applicants

=0 ¥ MR, 3. 22 February 1873, pp. 15-18. Doc. 457-460.



immiediately asked for adjournment of the contentious cases at Wairua, Tangihua and
Purua while they went on with their succession cases. Title was allocated at
Eopuawaiwaha whers the people interested asked for one name from each tribe to be
inserted into the grant. The Court told them that they had to agree among themselves
a5 to the names they wished to be put in the title, and to return with a complete list.
Five names were put into the grant in order to enable the execution of a conveyance to
Ormiston.  The Court agreed to this procedure, and ensured that the sale was duly
carried ocut by ordering that the Government should hold the grant until the

conveyance was signed.

In March 1875, Tirarau brought his claim to the stage three block, Mangarata, before
the court at Mangawetere, with Fenton, Symonds, and Whetuiki sitting on the Bench.
The minutes record the briefest of staterments on his part, and the issue of title in his
name when no objectors appeared.'” The same process followed in the next three
cases, Pukehuia, Tuawhitu, and Marumaru. A fourth block, Te Raikara, was awarded
to Te Patuwai, at Tirarau’s request when he stated before the court that he had given

the land to him.

Oumuwhao came on next, being disputed between the Parore Te Awha (who had made
the application on the behalf of descendants of Taramainuku) and Te Urichau. The
block was part of a wider claim by Parcre which included Waiaruhiou[?], Maunganui,
Waipoua and Waimata, where he was supported by Te Parawhau rangatira but
opposed by Te Urichau and Ngati Whatua. At the same time that the case was being
heard, out of court negotiations were taking place about how to settle the question of
ownership in the wider Wairoa area. These discussions resulted in Tiraran giving up

Mangarata to Te Urichau.
Taurau testified in a later hearing (for Maunganui) that:

We had a meeting on the second day. The Court asked me if I would
consent to put the children of Paikea in the pieces of land claimed by
Parore. 1 went to Parore and proposed it to him but he would not consent.

1 hid.. p. 27. Doc. 424
"> Ibid ., 24 March 1875, p. 100. Doc. 441 (a).



I then went to Tirarau and proposed it to him. He consented. He said he
would give Mangarata to them on condition that they would give up all
claim on the lands up Wairoa and on to the sea. 1 got the map of
Mangarata from Mr Preece. I took the map before the assembled people.
Paul and all of them, and said, Here take this land and let us end our
disputes. Mr Preece was present. Tirarau said let you (Paul and party)
keep outside and we inside (of Wairoa). Paul’s party heard Tirarau’s and
my words and by accepting the map (the land) we concluded that they
agreed to the arre‘mg@m@m.m

The court minutes state that, when title at Ounuwhao was awarded, Paora Tuhaere of
Mgati Whatua announced that Tirarau had handed Mangarata over to Te Urichau in
‘extinction of all their claims to Ounuwhao, Wairuhou[?], Maunganui and Waimata’
and that Paikea was party to this arrangement. Some doubt was thrown, subsequently,
on the absolute accuracy of this record, however, as later witnesses maintained that the
actual names of the blocks had not been mentioned. They agreed that an adjustment
had been made but some questioned whether those arrangements extended beyond
Ounuwhao itself. "> According to Tuhaere’s later evidence, Hemara and Pairama had
rejected the compromise completely, while Arama Karaka had wanted further
discussion, and the runanga was still arguing after the adjustment had been announced

in court, '

At the time, the Chief Judge had asked Arama Karaka to forward the names of the
grantees for Mangarata since no agreement had been reached on this matter.'
Eighteen months later, the block was brought on for rehearing, when it was agreed ‘by
all parties present’ that both lists of names given at the previous investigation — the one
by Arama Karaka’s party and the other by Paraone Ngameko’s — should be entered on
the fresh memorial of ownership. Title then issued to fifteen persons, including those

named as dissentients to Tirarau’s original arrangement.'”’

The session of March 1875 ended with the court endorsing a number of sales of timber

rights to W. S. Grahame. Evidence (unrecorded) was heard to the particulars of the

' Ibid., 27 January 1876, p. 167. Doc. 494.
" Ibid., pp. 168-170. Doc. 496-497.

"= Tbid.. p. 169. Doc. 498,

"% Tbid.. 24 March 1875, p. 100. Doc. 441 (a)
7 Ibid.. 3 Augnst 1876, p. 192. Doc. 507.
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transaction and receipt of money, and an endorsement then entered on the memorial of
ownership, in the case of conveyances of Marumaru, Pukehuia, and Tuawhitu (which
had been awarded to Tirarau earlier in the session) to Walter Grahame. An earlier
conveyance to Walton, in 1864, of timber rights at Ounuwhao was similarly

et 12% 4 : .
certified. ™ These arrangements will be discussed more fully in chapter five.

The Mative Land Court opened again (at Kaihu and Helensville) in May, when Te Kiri
o Tupato no. 2 (14 acres) was awarded to Heta (Paikea’s son), Pirika and Paratene,
after some disagreement between the three applicants about whether all of them had a
legitimate colour of right.'" Tirarau also brought a claim for Wharerama to validate a
further commercial arrangement with W. 8. Grahame. Once the block had been
awarded to Tirarau, Preece produced a timber lease in favour Grahame. Tirarau stated
that he had understood the deed of transfer and had received a payment of £190 for
timber on the block, and a memorandum to that effect was entered into the memorial
of ownership."*® Later in the session, the conveyance of Te Kiri-o-Tupato no. 2, just
awarded to Te Urichau leaders, was also brought to the court’s attention again. The
land had been sold in two portions, one piece of 7.2.0 acres to the New Zealand Fibre
Company for £38.2.6, and the other of 6.2.0 acres to Emma Pasley for £32.10.0. The
three grantees acknowledged receipt of payment, and after this rather cursory
examination, the court ordered ‘an endorsement be made on the memorial that the
transaction appearfed] to be ‘bona fide’ and that no difficulty exists &c’."' A

memmorandur of transfer was then signed in Judge Symonds’ presence.

The efforts to prevent an escalation of challenge to the lands north of the Wairoa River
by Tirarau’s gift of Mangarata soon failed. Challenge came first from Tiopira’s branch
of Te Roroa who were strongly linked to Te Uriohau/Ngati Whatua, but who had not
been party to the tribal accommodation reached as part of the OQunuwhao case. The
disaffection spread, with the result that the questions of right-hoiding in the general
district were fought out, repeatedly, over the next four years. When Tiopira

challenged Parore’s claim to Waimata, Taurau appeared again on his cousin’s behalf,

"> Thid., 27 March 1875, pp. 116-118. Doc.454-456.
% Ibid.. 20 May 1875, pp. 121-122. Doc. 472-473.
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a5 a descendant of Taramainuku. He claimed rights in the block from that descent but
conceded the title to Parore and his people, and testified in some detail about the tribal
history of the region in support of their right. The court endorsed the claim of
Taramamuku’s descendants, ordering title in favour of Parore, but also included Ani

Patene who had been living on the land under his protection. '™

The trikal accommodation of March 1875 came under even stronger challenge in the
tollowing year, when Tiopira attempted to bring a claimn to Maunganui through the
court, Testimony from the two opposing sides lasted over the course of several days
and also formed the basis of the Court’s award of title at Waipoua."” Specific
evidence was called on the giving of Mangarata at which point it became clear that
some confusion existed about the dimensions of that accommodation. J. W. Preece,
who had been present at the negotiations, testified that Tirarau had given up
Mangarata to stop Te Uriochau and Ngati Whatua from interfering with all of Parore’s
claims (rather than only with those pieces then before the court) but that this had not
been clearly agreed. In Preece’s view, ‘what Paul told the Judge did not correspond
with the arrangement [he] had heard proposed by Tirarau’, but since most people were
outside the court still discussing the matter, there had been no-one to raise an
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objection,

The Court delivered its opinion that neither Ngatiwhatua nor Te Urichau had any
claim o the lands, but that their allies, Tiopira’s branch of Te Roroa, did. Monro
(who was on the Bench) proposed that Parore go into the title of one block and
Tiopira into the other, and then adjourned the court to enable them to talk the matter
over, and either accept the judgment, or come to some compromise.”” These
arrangements were mediated by a government officer, HT. Kemp (district officer
under the 1873 Act, and Civil Commissioner), whose involvement arose out of the
complications which had been caused by pre-court Crown payments to Tiopira. On 3

Febmary, Kemp announced that a ‘voluntary arrangement had been entered into

" bid., 24 May 1875. Doc. 475 (a)
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between the claimants and the counter-claimants in respect of the two blocks’. The
names of both rangatira were to be entered into both titles and a reserve set aside for
Tiopira’s party at Waipoua no. 2. Parore also agreed to pay Tiopira £100 out of

monies he had received for the sale of Waimata. >

Te Urichau brought Hungahungatoroa (962 acres) for title investigation at the same
sessions.  Again, this land was the subject of a tribal accommodation to settle
conflicting interpretations of right by dividing lands between different parties, and by
placing the representative leaders of one tribe in some blocks and the names of their
rivals n others. Evidence was given that the land had never been cultivated, but that
Te Urichau had cut timber on the block and sold it to Pakeha. Te Urichau were not
the sole party to these transactions, however, and payment had been shared with
‘Tiraran and all the tribe’. More recently, Tirarau had given up Hungahungatoroa and
his interests in the adjacent area of Maungatawhiri to Paikea."”’ Wireru Hohepa of
Ngaii Rangi also put in a claim, stating that when Tirarau had given the land to Paikea
it was ‘in fact to the whole of us’.®® Tirarau supported this contention, stating that he
had given the land to Paikea and his tamariki and that Wiremu had a right to share in
the ownership. This was not accepted by some of the other witnesses but Tirarau’s
word held more weight on this matter and Hohepa was included in the seven named
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In 1877, Tirarau brought Te Kohuroa and Hokowaiti through the March sittings at
Faipara, and for the first time, his rights were directly challenged in the court. Heta
Paikea disputed the claim to Te Kohuroa, expressing his dissatisfaction with the title
arrangements made in 1875 when Mangarata was given up to satisfy Te Urichau
claims elsewhere in the vicimty. Heta stated to the court that he objected now,
because he had thought that he was to have Mangarata to imself. Eru Whakamautara

of Mgati Whatua also wished for inclusion in the title of Te Kohuroa, but Pairama

" Preece to Under Secretary, Native Department, 12 February 1876, “ Alleged Improper Sale of Land
Morth of Auckland’, AJHR, 1876, C-6, p. 12.

POy MEB, 3, 2 February 1876, p. 174, Doc. 498, Note subsequent allegations by Ani Patene that she
had received no money for this sale, 7 & 9 February 1876, AP 2, 2/44/396/1876. Doc. 608-610.

"7 Ibid., 3 February 1876, p. 175. Doc. 499,

% Ivid., p. 176. Doc. 450.

P EMB, 3. 3 February 1876, pp. 175-177. Doc. 449-451.
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stated that “there was no doubt but what the land was Tirarau’s, everyone knew it, and
no one had ever disputed his claim.” Symonds disallowed the challenges and ordered

title acoordingly. '

Hokowaiti (206 acres) was awarded to the Te Parawhau chief without opposition, in
July, but only after the Court had rejected the general Te Uriohau claim earlier in the
session. ' The questions of rights and ownership, which had been examined at
Maunganui, were re-aired when Tirarau attempted to bring Ngaturipukonui (at
Tangihua) through the Court. Matikikuha, Paraone Ngaweke and Heta Paikea
objected on the part of Te Urichau, stating that their ancestors had occupied the land,
had ‘never [been] driven off’ until Te Tka a Ranganui, and had returned subsequently.
The evidence of the principal witnesses in the Maunganui case was read over,
Matikikuha responding that: “We intend to dispute all the claims to the lands on the

Wairoa claimed by Tirarau.’'*

Also making an application, was Hapakuku of Te
Roroa because he ‘was not present when they arranged about Mangarata and [ was
therefore not a party’. After witnesses on both sides were heard, the Court informed
Maori present that ‘three Judges had sat at different times and had come to one
conclusion and that was that the Urichau had no claim’. Hapakuku then withdrew his
application and the block of 496 acres was awarded to Tirarau.'® His claim to
[auazeranga (3,672 acres), Hokowaiti, and Te Awamutu — a 10-acre block which he
had slready sold — now went through, without challenge, as did that of Uriroroi leader
Pene Taka to Omanene (290 acres), which he claimed ‘through ancestry through the
same line as Te Tiraran’.'* A bid by Uriroroi to have a purported gift of Te Uira
confirmed was not supported by the court, which decided that it “turn[ed] out by the

evidence’ that the land belonged to Te Urichau instead.'®

The rights of Parore — and the alliance with Te Parawhau on which it was partly
grounded — were once again challenged at Kaihu no. 2 as Te Uriohau argued that the

influence of Paikea had been ‘equal’ to Tirarau’s. Arama Karaka acknowledged under

"0 Ibid.. 2 March 1877, pp. 211-212. Doc. 513-514.
“UIbid.. 6 July 1877, p. 263. Doc. 519.

" Ibid., p. 260. Doc. 516.

" Ibid., p. 262. Doc. 518.

" Ibvid., pp. 262-263. Doc.518-519.



Taurau’s cross-examination, however, that Tirarau had been the ‘principal person’ on
the river, while Kaihu had fallen to Parore’s charge.*® Te Parawhau and Te Roroa
witnesses, for their part, were becoming more extreme in their assertions and rebuttals
as Te Unichau ‘disputed each piece’. The Court adjourned the hearing to allow for
outside discussions, but decided in Parore’s favour when the case came on again in the

following year, because he had been in ‘possession for nearly half a century’ '’

The next stage 3 block, Rukupo (54 acres), was not brought through the court until
1879, Parore Te Awhe made the application while Heta Paikea again asked to be
admitted to the title, opening up the old question of the effect of the Ngapuhi invasion
on Te Urichau rights. Witnesses aligned themselves accordingly, with Te Parawhau
rangatira supporting the rights of Parore. The judgment of the court once again
strongly supported the claim of Te Parawhau and Te Roroa to possess the primary
colour of right in the region. Under this interpretation of tikanga, the ‘conquest’ and
on-going occupation of the northern Wairoa by Ngapuhi and their allies, cutweighed
the significance of earlier occupation, subsequent marriage alliances, and a return to

the land. In the court’s view, possession had rested in Tirarau and Parore:

The only claim set up to this land is from Taramainuku, a chief of one of
the Wgapuhi hapus. Whakakaku — granddaughter of Taramainuku married
Te Hekeua a chief of Te Uriochau. There is no doubt that the Te Urichau
tribe were beaten and driven off these lands (Upper Wairoa) by Ngaapuhi
but Paikea, son of Hekeua and Whakakahu returned after that and lived
with his mother’s tribe under protection of Tirarau and Parore. His
descendants have been admitted by them onto most of the lands of their
Grandmother’s tribe, and others, onto one piece adjoining this claim but it
is clear that this admission can only have been by the Aroha of... Tirarau
and Parore and they have a perfect right to retain the pieces for themselves
if they think proper.'*®

The Court then awarded the block to Parore alone. Manginihae (358 acres) came on
next, and was awarded, without challenge, to Rapana Te Waiata, Tiopira Kinaka and

sixteen others named in the list submitted to the court.

3 Ibid., 7 July 1877, p. 270. Doc. 522.

M9 Ibid.. 7 August 1876, p. 203. Doc. 511.

"7 A portion was also set aside for Ani Patene who had been living under Parore’s protection at
Hohanga. Ibid., 11 July 1877, p. 280. Doc. 532.

" Ibid., 12 May 1879, pp. 358-359. Doc. 541-542.



7. Concluzion

Te Farawhau leaders had been fiercely protective of their rights to deal with their lands
as they liked, rejecting efforts at regulation, partly because of their suspicions that they
would end up as the losers between the government and the private purchaser.
Tiraran’s name continued to be honoured highly and it is clear that he tried to maintain
a traditional role while using new commercial opportunities. There were never any
hints of personal dishonesty or misdeed on his part. In the pre-land court period, any
problems over his distribution of payments related to wider questions of authority
rather than avarice, and this seems to have held true for the later period of sale as well.
In the early 1880s, however, complaints began to surface about the overall outcome
tor the Te Parawhau, not because they had been left out of payments, but because

others had been let in.

Particularly contentious was the court’s decision at Whangaimokopuna (immediately
adjacent to the Walton/Elmsley Old Land Claim) which was considered by Te
Parawhau to lie in the heart of their traditional rohe. They had not lived upon the
block but used it for the gathering of nikau and snaring pigeon.'” According to
Taurau the block was supposed to have been part of the Mangarata accommodation of
1875, but to the surprise of all Tirarau let Te Urichau into the title of
Whangaimokopuna when it was brought to hearing in 1880. Tirarau’s words, as

recorded in the court’s minutes stated that:

The land is mine. My father belonged to this side of the country and he
had a claim on the land. I had a settlement close to the block at Mareikura.
It is outside the block. Very many of my children and others have a claim
on this land. The land belongs to Taramainuku. His grandson was Te
Kukupa. He was my father. The whole of the Urichau I admit and Arama
Kamﬂ% and Matikukuha. Te Paraone. Heta and Tamati Pohe and the whole
tribe

O KIMB. 4, 7 July 1885, p. 309. Doc. 543-544.
PR MB, 4. 18 August 1880, pp. 41-42. Doc.542 a-b.



The account of an eye-witness, Edwin Mitchelson, M.H.R., who had taken over
Dargaville’s merchant business in 1876 and had been present at the hearings, gives a
somewhat different picture. He testified to his version of events before the Native

Aftairs Committee, three years later:

The Whangaimokopuna case was called on for hearing prior to the arrival
of Maraia Waiata, Titopapa and other chiefs of the Parawhau tribe.
Tirarau was the only person present to uphold the claims of the Parawhau
chiefs, and at that time he was very ill and unable to withstand the
applications of Arama Karaka and Heta Paikea. He had not been used to
meeting any opposition in the Native Land Courts, and therefore lost his
terper, and said to Judge Rogan to put them all on, and walked out of
Court in a terrible passion."’

This put Te Urichau in, and threw other members of Te Parawhau out, while
endangering the timber lease which had been drawn up bétwe@n Mitchelson on behalf
of the Union Sash and Door Company (successor to Dargaville’s timber interests in the
region) and Tirarau and Maraia Waiata, on behalf of the tribe. According to
Mitchelson, the other leaders, who had been delayed by the sudden sickness of one of
their number, arrived in the evening and indicated that they were ready to sign the
lease. Rogan had attended at Mitchelson’s office when the lease was interpreted to
themn and informed Maraia Waiata that she had ‘no title to the land as Tirarau had
stated in the Court the names of the chiefs to be placed on the certificate’. Maraia,
Tito, and the others then refused to sign the lease, or to allow any person to occupy
the land until they could have a rehearing so that their names could be inserted in the

memorial of ownership.”?

They had immediately asked for a rehearing but their grounds for redress were limited
because Tirarau was seen to have consented to the way the title had been awarded.
Thiz was so, even though Rogan had noted shortly after the court had closed that the

chief’s inclusion of Te Urichau had been ‘very much to [his] surprise and the

! Evidence of Mitchelson, 1 August 1883, Papers brought before Parliament and Select Committees,
Le 1 1833/8. Doc. 584-585.
"% Ihid.
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astonishment of Tirarau’s people’. The initial application of Te Parawhau was
refused on these grounds (the consent of their chief) and was later repeated with the
sarae result. The problem was generated partly by the friction between Tirarau acting
in the old, incorporative tradition and the demands of the new commercial title, and
partly by the court’s willingness to accept the evidence of one tribal member — albeit a
senior one — as to rights in the block. For his part, Rogan saw Mitchelson as the
source of difficulty because the court award threw his arrangements i doubt. He

would now be faced with negotiating with two different groups of people:

When Tirarau thought he satisfied Te Uriohau he wanted to sell the land to
Mr Mitchelson who wanted of course to purchase from Te Ti alone. The

old chief wants now to take their names out so that he may sell the land
hirnself '

The Chief Judge had been given the power to determine the grant of rehearing by the
Mative Land Court Act 1880, Fenton was unsympathetic, however, to Te Parawhau’s
plight, In his view ‘it [was] childish to want to retract now’ from the insertion of Te
Urichan names.” Later applications were rejected because the three-month period in

which re-hearings could be granted had elapsed.

Tanran petitioned the House in 1881, and the maiter was referred to the Native Affairs
Comittee which recommended to the Government that it make ‘careful enquiry’."
The Native Minister directed the Under-Secretary of the Native Departrent to
communicate with the Chief Judge who referred the question on to Rogan. Rogan
reported back that he saw no reason to change his opinion but that Fenton might see
hiz way to grant a rehearing irrespective of his views. Fenton upheld Rogan’s decision
and wrote to Tirarau asking why he now challenged the court’s finding when he had
consented to the insertion of the names at the first hearing. He received no reply
owing, at least in part, to the rangatira’s growing illness, and this was seen as ending

the matter,””’

153 Evidence of Lewis, ibid. Doc. 597.

P Bogan minute, 13 September 1880, ibid. Doc. 598.

5% Bvidence of Lewis, 1 August 1883, ibid. Doc. 593-594.

6 Beport of Native Affairs Committee, ATHR, 1881, I-2, p. 21.

" Bvidence of Lewis, 1 August 1883, Papers brought before Parliament and Select Committees, Le 1
1883/3. Dioc. 592-593.



On Lewis® further enquiry, in response to a second petition in 1883, Rogan refused to
comment on the justice of Te Urichau’s claim, merely stating that it derived from
Haumaiwarangi, as opposed to that of Te Parawhau, which derived from ‘conguest
and permanent occupation’ and that it had not been opposed within his court. The
Iative Affairs Committee expressed some concern, however, about how the block had
been awarded since the ‘peculiar position of this land seem[ed] to point to the tribe of
the late Tirarau. .. as sole owners’ and suggested that it might be included in cases for
rehearing under special legislation. This was done in 1885, The Committee also fook
the opportunity to draw the government’s attention to the on-going problem of
reconciling traditional chiefly authority in new land court and commercial practice with
wider tribal rights, and implicitly, of the government’s responsibility to act more
effectively in the matter. In the view of the Committee, the continuing practice of
placing the name of a single representative of a tribe in titles, without expression of

trusteeship, was likely to result in serious injustice in future dealings with land. "

The case of Whangaimokopuna is of interest because it highlights the vulnerability of
Maori to the vagaries of their leaders and caprice of MNative Land Court judges, and
hints of the role played behind the scenes by private agents. We do not know the exact
role of these individuals in the out-of-court negotiations which characterised the
district, how they shaped them, or how far the outcome might be rigged in favour of
one party over another. Their presence does throw doubt, however, on the idea that
Maor were acting as completely free agents and that these decisions reflected their
freely made decisions because we know that local traders such as Mitchelson,
McLeod, and Marriner could gain an economic stranglehold over rangatira, and indeed
a whole tribe. They could, thus, exert considerable influence over who went onto the
title and over the negotiation of deals, and undermine the advantages of the free

market in price.

The case also points to the difficulty of gaining redress when left out of the title unless

petitioners could show that they had not been informed of hearings. After 1880, the

¥ Beport of Mative Affairs Committee, AJHR, 1883, I-2, B9
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grant of rehearing depended solely on the decision of the Chief Judge who brought his
own powerful prejudices and assumptions to that procedure. The only other avenue of
redress was the difficult one of persuading the government to pass special legislation
for a rehearing of the block concerned. When the block was duly brought for re-
investigation, the Court decided in Te Parawhau’s exclusive favour but did not address
the problem which had been raised by the Native Committee of single rangatira being
placed in the title. Title was now awarded to Taurau since Tirarau had died in the
meantime, while Maraea was excluded because she had been only an adopted

danghter >

In 1886, the Legislature took a further step to help the dispossessed whose reliance on
representative owners had been undermined by laws which gave freehold rights
without protection of underlying rights. The Native Equitable Owners Act 1886
applied, however, only to lands still within Maori ownership, and by this stage, it was
too late for the wider community of right-holders in the northern Wairoa to find their

way back into the titles as these blocks had already been sold.

The Maori leaders of Whangarei and Kaipara had welcomed the initiative of the Mative
Land Conrt and the prospect of being able to deal with lands on a competitive market.
The continued influence of rangatira in setting the course of action with regards
engagement with Europeans, the land court, and the land meant that they dominated
the title process and the awards of land. The acquiescence of the hapu in this
dominance reflected the expectation that rangatira would continue to act on their
behalf and fulfil traditional obligations to the community, but the effect was to deprive
the wider body of right-holders of any legal right in the land. An overriding right of
freehold title replaced complex and fluid use rights which had been exercised by
rultiple groups and individuals. Leaders thus acquired a power beyond that which
could be exercised under customary tenure, and the communal capacity of the hapu to

prevent sales, control leases, and ensure participation in payments was undermined.

U EMB. 4. 7 July 1885, pp. 326-328. Doc. 563-565.



The government quickly realised the problem created by Maori placing rangatira in the
legal titles of all their lands but officials and judges were reluctant to interfere with the
wider policy of individualising title. The Native Lands Act 1867 allowed for a measure
of hapu ownership, but Maori were suspicious of the measure, which offered some
protection but also had the potential of preventing their full use of the land. Their
reluctance to use section 17 was unchallenged by Native Land Court judges who saw
the legislation as unworkable and inappropriate to their long-term goals for Maori

society.

The Mative Lands Act 1873 repealed the 1867 measure, and provided for the names of
all persons found to be owners to be recorded in a memorial of ownership attached to
the title. This was supposed to prevent the sort of legal dispossession which had taken
place under the 1865 legislation and which the 1867 Act had failed to stop. In
Kaipara-Whangarei, however, the old practice remained largely unchanged, reflecting
the continued influence of the old rangatira in the district. This prevented title from
being fraciionated to the extent of some other districts but meant that the rights of the
tribe had no legal status and were particularly vulnerable to the mistakes of their
leaders or the loss of knowledge and respect for old undertakings as a new generation

came intc possession.



CHAPTEER. FIVE: PRIVATE PURCHASE AND FAILURE OF CROWHN
PROTECTION, 1865-1885

1. Introduction

[aipara was held up as a model of how the MNative Land Court was meant to operate.
Reports from government agents in the 1870s consistently praised the work of the court
and eraphasised the prosperity of the district. Even so, it was almost impossible for
Maori to avoid the ‘entrapments’ of the court system while they put the title of their
lands into the state demanded by the law for recognition of commercial transactions.
There were court fees, the costs of surveys, lawyers, interpreters, agents, and attendance
at lengthy hearings, as well as transaction duties, all of which came out of the value
received for their lands.  Although Maori leaders at Kaipara and Whangarei were

protective of their right to deal with their lands as they saw fit, there was also

disiliusionment about the way that these expenses ate into profits.

Contemporary reports suggest that the early hearings at Faipara and Whangarei formed
the focal point for local land dealings and business, generating considerable teraptations
and strains for Maori while providing the momentum for settlement. The Weelkly News
described the lengthy Kaipara sittings in early 1271 as ‘an era in the history of the
district, as by its means an enormous quantity of land [would] be thrown open for
settlemnent, and a great impetus given to the work of settlement in the north of this fine
province’ . It was estimated that 450 Maori had gathered from as far as Hokianga to
pass their lands through the ‘native machinery’ while ‘a considerable number of
Europeans’ were also in attendance as ‘interpreters, agents, or eager speculators’.
Business was brisk and ‘goods disappear[ed] like magic’.! There continued to be
regular comment over the next years about the busy attendance at the Mative Land
Court, the number of interested Europeans present at the sessions, and the volume of

trade *

' Weekly News, 25 February 1871, p. 17.
“ Ibid., 1 March 1873; 30 June 1877, p. 5; 7 July 1877, p. 5. 17 May 1879, p. 18.



By all accounts, the Kaipara hearings were “orderly” and conducted with ‘decorum’, but
local Maort could not escape the trap of debt and blandishments of local traders and
land agents. The need to attend sittings in town put both host communities and visitors
to great expense. Either local Maori helped provide for those attending the court at
Whangarei, or conversely, visitors had to provide for their own accommodation and
sustenance, This was one of the major concerns of Maori in isolated areas such as the
Mangakahia as late as the turn of the century. They asked for sittings be held locally
because right-holders in the district were ‘spread over the country” and would have
difficulty in ‘finding beds and food for themselves’ if they had to go into the towns.”
Seddon, who was touring the district, touting a policy of native land acquisition,
responded with some sympathy to this aspect of their situation. He acknowledged the
financial and social costs of attending court hearings at Whangarei, Dargaville,
Helengville, and elsewhere: ‘They [had] to take their food with them, engage houses for
their accommodation, and generally incur huge expenses in getting their land through
the Court, which often times led them into serious difficulties.” In Seddon’s view, too,
Maort who were brought into town by the hearings, were led into ‘bad habits’ and

i . . 4
‘dernoralisation’.

Grog sellers were numerous and local traders played an increasingly dominant role in
the lives of Maori. While the activities of these men are largely hidden from view, we
know that it was often the case that they allowed debts to be run up with acquisition of
the land the ultimate object.” Te Urichau suffered the most immediate problems, owing
mounting debts from court battles and to local trader, John MclLeod, and the surveyor,
O’Meara. This placed pressure on therm to prove claims to further lands, which forced
Parore, Tirarau, and Taurau into staging a repeated defence of their rights in these areas.
Fogan made oblique reference to the growing extravagance of claims within his district,

that one or other side were lying with ‘unparalleled effrontry’® The relationship

* A Narrative of the Premier’s Trip through Mative Districts of the North Island’, AJHE. 1895, G-1. p.
19,

oid.. p. 19.

* ] H H. St John memorandum, on McLeod to McLean, 11 March 1871, Auckland Provincial Council
ession Papers, FMZ MS 595, APL. Doc. 639.

See Pogan to McLean, 10 Movember 1875, MS-Copy-Micro 0535-086, Wai 674 HI (d), p. 1324.
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between the two parties grew so strained that they were reported to have refused to

camp on the same side of the river at Kailu hearings in the late 1870s and 1880s.”

Increasing reliance on Huropean agents so that tribal lands could be surveyed and
brought through the title machinery also throws doubt on the integrity of that process
and the deals that were struck. Rangatira continued to enter into agreements for sale
and lease before lands were put through the court, raising questions about whether all
interested parties were duly consulted, and suggesting that award of title might reflect
commercial convenience rather more than it did the actual state of tenure. Ward has
pointed out that ‘in many, probably most, cases Maori were not free to make. ..
arrangements [about ownership] unhindered ... some or all sections of the Maori
claimants had usually long since been approached by speculators and creditors, who
frequently supported their faction in court by paying their fees for survey and other
costs’ ® It was recognised, at the time, that Maori were being allowed — somstimes,
encouraged — to take credit from storekeepers, merchants, saw-millers and gum-traders
{not infrequently their former tenants) with a view to inducing them to sell their lands.’
This practice and the failure of the government to intervene, except belatedly and with
minimal effect, throw doubt, in turn, on the portrayal of Maori as ‘free and willing
agents’ n their recourse to the Mative Land Court and the land market. Te Parawhau
and the Whangarei tribes (led by Taurau) protested the introduction of the Mative Land
Act 1873 on these grounds, stating that while they fully supported the introduction of
the IMative Land Court, the people would suffer because ‘so soon as the survey is
completed, money is advanced before the land is taken through the Court for the

purpose of ascertaining the rightful owners.”'

A major criticism of the early native land legislation 1s that few protective measures
were introduced to counterbalance the impact of the abandonment of Crown pre-
eraption and the transformation of iribal title into an individual, freehold one. It is

clear that land was being alienated in the upper Wairoa before it was known who had

" Evidence of Mitchelson, 1 August 1883, Papers brought before Parliament and Select Commitiees, Le
1 1283/8. Doc. 588,

* Ward, National Overview, vol. 2, p. 224.

QVS._ee Cooper to Riclinond, nd, ATHR, 1867, A-15, cited in O Malley, Agents of Autonomy, p. 34.

" Tauran and others to Williams, 29 June 1874. Le 1 1874/ 123, item 36.
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the authority to sell and with no assurance that all right-holders were informed of the

disposal of their interests or received payment for them.

Both Ward and Williams place some stress on the state of the law with regard to
legality of private land dealings with Maori when there had not been an official
determination of ownership: in their view, to fail to prohibit such transactions opened
the door to fraud and encouraged speculation. They contrast the pre- and post-1865
situations, arguing that the Crown was prepared to veto private transactions when it
sutted its purpose.  Under the Wative Land Purchase Ordinance 1846, all private
transactions had been illegal, although in practice, exceptions were made to the
requirsiments of the law at the discretion of the government. The MNative Land Act
1265 took a far less severe view of transactions undertaken before title had been
investigated and duly awarded and there was nothing to stop purchasers from entering
into arrangements with Maori at their own risk. Of course, these transactions would
be nullified if title should go to someone else, and ‘void’ if Maori chose not to honour
thern once they had received a legal title by means of the Native Land Court process.
Ward concludes, however, that this was a serious flaw in the legislation. Local
traders, store-keepers, land agents, lawyers, interpreters, and tenants advanced money
to their chosen party to cover survey and legal costs in expectation of recouping the
outlay when title was awarded. Such men were willing to take the risk, offering sasy
money znd persuading Maori to sign promissory notes on their lands as security on
their Isanz.'’ Maori redeemed their debis by making application to the Native Land
Court, providing evidence in support of their claim, and signing over title to their

debitors if they were successful. ™

The overall mpact of the Native Land Court in exposing Maori to these sorts of
pressures is well known. It is difficult to assess, however, whether the individual
purchases of Te Parawhau lands, as titles to the Stage three blocks were put through the
land court, were inequitable in nature. Title investigation by the Native Land Court had
resulied in the award of five blocks in the hearing district to Tirarau — Te Hoanga,

Hokowaiti, E.ohuroa, Mangarata, and Waima. All these blocks, with the exception of

11 o

See evidence of Paori Kuramate in *Charges Made Against T. B. Worgan®, AJHR 1873, H-29, p. 12.
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Moangarata, which Tirarau gave to Te Urichau, were immediately sold.'” Little is
known beyond this, with few details recorded of these transactions and the role of
agenis 1 getting blocks surveyed and title allocated in the first place. This is not
unusual. Ward warng that the ‘evidence and witness available today’ are “insufficient
for a useful review in most cases’ and that we cannot know the nature of private

L C e 14
negotistions except i a few instances.

Such is the case here; where traces of the role
of the private agent have been left in the record, it has been largely with regard to Te
Parawhau’s interests outside the hearing district. Thus, only the most tentative
conchisions can be drawn about whether these bargains were fairly and openly

agresd, especially since there was little or no record of enquiry into this fact.

Certainly, 1t is difficult to see Tirarau as a simple “victim’ of dishonest individuals and
actual fraudulent dealing in absence of specific evidence to that fact. Raﬂrm’, he was the
loser in 2 more profound shift in the balance of power in the colony, as European modes
of kehaviour, precepts, and laws became increasingly dominant, and older practices of
gift, mcorporation, and exchange became out-moded, and his own immediate family
declined mn numbers. At the same time, the pressure to sell grew in these years, as a
result of full exposure to the free market, title costs, escalating dependence on European
goods, and increasing competition for other sources of income where Maori had
formerly dominated (in dressing flax, crop production, sawing timber, and digging
gurn). That trend was underscored by the practice of out-fitting timber cutting parties
on credit, and the peculiar power of the gum traders in the lives of local Maori as the

suppliers of goods and purchasers of resources and land.

Ouestions remain about the influence of prior dealing on the ultimate award of title
and were raised, on occasion, about the actions of the men with whom Te Parawhau
and other local Maori were dealing most closely. The case of Kaihu pointed to the
influence, behind the scenes, of local gum-trader and agent, William Marriner, and
hinted at how the list of names to be placed in the title of a block might be
mampulated. Tirarau and Taurau questioned the inclusion of their names in the list of
&7 owners, stating that they had waived their interests at the initial court

determination. It was alleged that the list had been drawn up, under the auspices of

13
See Table One.

YWard. National Gverview, vol. 2, p. 240.



Marriner, mn their absence, and Taurau accused the opposing party of having
atternpted to diminish Parore’s rights by including his name, and those of ‘Parore’s
grandchildren and slaves’ in the list submitted.”” Similar allegations of attempts to
manipulate court award were made against Mitchelson whom Rogan condemned as
the main source of difficulty at Whangaimokopuna; that he was attempting to
overturn title there, in order {o protect his prior cutting arrangements which had been
jeopardiced by that determination. Questions were also asked sbout the dealings of

N . \ . .16
Dargaville 3t Waipoua and Maunganui.

2. Private Sales and Leases, 1865-1885

Az we have seen, Tirarau used the court in the first years of its operation in the northern
Wairoa to confirm his tenants and clients in their possession of particular pieces of land,
and continued to strike deals with important local entrepreneurs before blocks were
brought through the system and his own title validated. Clearly, early transactions were
prompted, in large part, by considerations of cementing relationships with clients and
wider socio-political considerations — as part of a wider tribal settlement negotiated by
Grey and McLean in the early 1860s — and these factors must be weighed in the balance

of gaing and losses.

Tirarau brought the first stage three block (Te Hoanga) through the MNative Land Court
In order 1o protect and further his relationship with Henry Walton. In turn, Tirarau
clearly looked to Walton to continue to fulfil the obligations created by his acceptance
nio the community and placement on valued lands at Omana and Wairoa, expecting
him to act in protection of Te Parawhau’s interests, and relying on him to represent their
case to the government. Walton’s general store at Omana was increasingly central to
the economic and social life of Te Parawhau. Tt supplied necessary goods to the tribe
and was also the chief purchaser of kauri gum. This trade was a crucial component
within Te Parawhau’s income in the 1850s and 1860s. Monetheless, the relationship

remmained a finely balanced one at this stage. Walton’s success had been largely

" KMBE, 4 August 1876, p. 199. Doc. 508,
16 *Alleged Improper Sale of Land Morth of Aucldand’, AJHR, 1875, C-6.
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dependent on the patronage of Tirarau and as late as 1859 the chief could successfully
boycott Walton’s commercial enterprise. According to Rogan, this argument had
placed Walton’s affairs in a ‘very awkward position’ as he could get no assistance in the
chape of labour to supply spars; nor would Tirarau allow his people to sell him potatoes

. 17
or g6 near his store.

Two modes of behaviour were operating side by side, and this translated into duality of
purpose in early use of the MNative Land Court and land transactions. In some instances,
when Tirarau brought lands through the court and sold them, he appears to have been
seeking to sirike purely commercial advantage; but the wvalues of reciprocity and
obligation also survived, even if in a form modified by the introduction of the ‘native
machinery’.  This was especially true of the old generation of rangatira. Rogan
commented on a gift of land from Paikea, that the chief had travelled from Otamatea to
the Wairoa, in 1871, ‘perhaps for the last time’ for the purpose of ceding a block to
Apershamna Taonui in ‘accordance with the native custom of “tuku whenus o 18
Sirmlarty, Tirarau stated in a number of cases that he was bringing land through the
court 56 that a gift might be translated into the law. These arrangements involved
Europeans, as in the instance of Heath at Mangakakahi, as well as Maori. How far such
motivations still played a role in more ordinary ‘commercial’ transactions is unclear. It
seems probable, however, that purely commercial motivations became more dominant

in the 1870s and 1880s, and that Tirarau’s own freedom of action became more

circumscribed as resources declined and dependence on the cash economy increased.

Tiraran lost his major European allies in the late 1860s, when Henry Walton departed
for England and Charles died. Dominating the Pakeha side of subsequent dealings were
men such as J. M. Dargaville, Edwin Mitchelson (Dargaville’s manager who took over
his merchant business in the 1870s and thereafter acted as an agent for the Union Sash
and Door Company, as well as owning the store at Tangiteroria), and W. S. Grahame
(Walton’s partner in his Wairoa saw-milling interests). Both Tirarau and Parore entered
it extensive timber leases with Grahame for lands north of the Wairoa River in the

12705, Descriptions of these transactions survive and throw more light than is usually

17 Bogan to McLean, 1 February 1859, MS-Copy-Micro 0535-086. Wai 674 H1 (d), pp. 1210-1211.
" Bogan to Under Secretary Native Department, 24 January 1871, Kaipara Resident Magistrates
Outward Letterbock, 1864-1872, BADW 10512/1a. Doc. 204,



into available into the nature of these bargains and the relationship between Maori

rangatira and European entrepreneur.

The legal status of such arrangements (for both flax and timber) became an issue of
mncreasing waportance in these years. At first there was no official responsibility taken,
or atterapt at intervention by the government. Although the practice of pre-title
arrangerments was widespread in his district, Rogan had no powers of scrutiny, and
gvoided having any business in the matter of private leases for natural productions
growing on native lands.” There were, however, increasing efforts at goverrment
regulation of timber lands in the early 1870s. In particular, the passage of section 87 of
the Mative Land Act 1873 threw into doubt arrangements conducted by rangatira who

had not yet proved their ownership but who had ‘let to the pakehas by word of mouth’.

Honesty, integrity, and adherence to promises were important elements within a
rangatira’s mana and Tirarau defended his engagemenis strongly, even though
government legislation seemed to provide an avenue of escape from his obligations.
When the Provincial Government issued a proclamation stating that it was illegal to cut
and remove of kaurl and other timber from lands belonging to Maori, Tirarau protested

£

that the Superintendent should not interfere in his timber leases: “for the payment has
been received by me, and I will not depart from my agreement, nor will I alter my
previous thoughts until the termination of the period agreed upon for those pieces’.*
The Provincial Government hastened to assure him, that ‘the proclamation was not
meant to interfere with honest and lawful dealings for timber between Europeans and

- L . - ~ . 21
Maoris, but to prevent unauthorised cutting” on both Crown and native lands.

He alzo honoured his pre-title leases to Grahame, despite the termptations and pressures
to repudiate them, when the Native Land Act 1873 provided a loophole which
speculators were eager to seize. The Act, under section 87, threw in doubt long-term

cutting arrangements over native lands, by stating that:

19 &

See Bogan to Fenton, 5 August 1871, Kaipara Outward Letierbook, 1870-1877, BADW 10512/4b.
Die. 305,

* Tirarau to Superintendent, 13 January 1874, AP 2/13/1874/272. See also public notification, 2
December 1873, AP 2/16/1506/1874. Doc. 602 & 604.

*! Minute 17/1/74, ibid.
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Except as herein mentioned every conveyance transfer gift contract or
promise affecting MNative land before it shall become vested in freshold
tenure by order of the Court shall be absolutely void: Provided always that
contracts by parcle may be made affecting flax timber or actual productions
growing on such land, extending over a period of not more than two years.

Throughout 1873 and 1874, Grahame defended his title to the timber of a number of
unsurveyed and uninvestigated blocks to MclLean Parore began to dispute the
boundaries of an earlier lease to Walton, which Grahame had taken over, and to
dernand further payments for subsequent arrangements. Grahame blamed unscrupulous
individuals who plied Maori with alcohol and pointed to the growing temptations and

pressures they faced;

Confound these white skinned blackguards who instigate the Maoris to all
sorts of rascality. [ am prepared to pay a little to obtain the legal leases
under the new Act, but this must not be taken as any admission that the
tiraber was not originally fairly bought and fairly paid for at the time of
purchase and every native concerned was fully and will state paid and if I
could then have cut the timber not a word would ever have been said! Now
timber 1s more valuable and these white grog sellers instigate the Maoris to
ask for additional payments that thro’ them the money come to their
hiands!®

According to Grahame, they were pressing Maori to repudiate their informal bargains,
and tempting them to ‘get their bush lands surveyed and passed through the Land Court
in order that they might purchase over [his] head’® Tirarau, at first, ‘stood firm’
against the pressure.”®  He agreed to Grahame’s agents making a boundary survey to
expedite the obtaining of a legal lease through the Native Land Court.”® To ease that
path, Grahame paid him a ‘present’ of £100 to look after the forest until the milling
could begin, but Parore continued to make demands and Tirarau began to show

alarming signs of waivering. Grahame described how:

Tirarau had accompanied Parore to the mill ... and Parore said to Walker,
the mull manager, that he had been cutting timber for about 2 years & now
must stop! Well that is all nonsense. The works cannot be stopped! Parore
then wanted £50, it ended in Tirarau getting £5! Tirarau made only a mild

?Z Grahams (o McLean, 30 October 1874, MS-Copy-Micro 0535-055. Wai 674 H1 (d), p. 1439.
f3 lbid., 8 December 1873, Wai 674 HI (d), pp. 1426-1427.

‘4 lisad., 21 June 1873. Wai 674 H1 (d), p. 1424,

= Ibid.. 6 April 1874. Wai 674 HI (d). p. 1428.
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opposition to Parore’s demand!! No doubt Parore has heard that Tirarau got
3 present of £100 and wants a similar amount.*

Grahame spread about a httle more largesse to satisfy Parore’s coraplaints and his
leases were duly brought before the Wative Land Court for investigation and
endorsement under section 108 of the 1873 legislation, which provided an avenue by
which to legalise contracts by parole, if they had been made in good faith and were “fair

and reasonable i their character’.

What compriced standards of ‘fair and reasonable’ was, however, unclear. In general, it
was accepted that Maori should not be induced into making bargains if they were
drunle, that they should have ‘understood’ the nature of the alienation, and that they
st recelve the stated payment in full. Questions of adequacy of price were less clear-
cut, and 45 we shall zee below, transactions were rarely overturned on these grounds.
Mor, was the question of the fate of underlying communal rights in these bargains
investigated, or the impact of prior dealing on the title process considered. Tirarau’s
leases of Marumaru (440 acres), Pukehuia (380 acres), and Tuawhitu (167 acres),
went through the Mative Land Court in March 1875. Evidence (unrecorded) was heard
to the particulars of the transaction and receipt of the money and an endorsement then
entered on the memorial of ownership. Rents (in effect the price of all the timber and
rights of access) were given as £220, £200, and £150 respectively.”’ A conveyance
by Parore to Walton of timber rights at Ounuwhao (8,190 acres for £875), which

o g . . o 2
dated back to 1264, was similarly certified. *®

The Fraud Commissioner

Becogniiion that speculators were taking advantage of Maori and that the revolution
of terure under native land legislation had some undesirable side effects, resulted in
protections against fraudulent land dealing in 1870 when the Native Lands Frauds

Prevention Act was passed. The Act acknowledged that the ten-owner system had

‘( Ibid., 29 June 1874, Wai 674 H1 (d), pp. 1435-1436.
-' See Enquiries under the MNative Lands Frauds Prevention Act, 1870, BABG AS2, Mo. 10, box 4. Dac.
T16-7138.

“ EMEB, 3. 27 March 1875, pp. 116-118. Doc. 455-457.
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resulted in frand and abuse, but it failed to remedy the problem. In mtroducing the
Bill, Sewell, the Minister of Justice, explained that underlying tribal trusts existed in
the land when individials were named and placed in the title. Representative owners
had obligations to a wider tribal group rather than to therselves alone, but these

obligations had not been translated into legal ones:

Thooe who were the real objects of the trust were thus left unprotected, and
the practical result was that, in various parts of the country, lands had
passed, and were passing, from the Native proprietors to individual persons
of the Mative race, who were really intended to be only trustees, but who
having, under the Act, acquired absolute dominion over the land, were
dealing with it to the detriment of those whom they represented... He was
told that in many parts of the country Native tribes were becoming
pauperised; their lands were vested in trustees who were not faithfully
discharging their trust, and were passing away into the hands of Europeans,
who obtained them through inequitable bargains. He could conceive no
greater danger to the Colony than for large masses of Matives to be denuded
of their lands and pauperised.”

The Act was, thus, intended to ‘prevent... the mal-administration of lands vested in
trustees for the Watives, in cases where trusts had been created in the names of
individual proprietors, but really for the benefit of Native communities, to take care
that those trusts were fulfilled, and that lands were not alienated so to defeat the true

objacts of the trust” >

The machinery set up by the Act was not equal to this task. Common abuses such as
the forgery of signatures, and payment in alcohol and arms were made illegal, but the
underlying problems were left unaddressed. The Fraud Commissioners were supposed
to reject transactions that were contrary to ‘equity and good trust’, and to ensure that
no trusts were contravened and that vendors had sufficient land remaining for their
support.  They were given little direction, however, as to what ‘equity and
sufficiency’ meant, while being specifically instructed that it was no part of their
duties to throw obstacles in the way of bona fide sales. Nor were they to inquire
mimtely whether an undisclosed trust had been intended when title had been
allocated and the legislation, thus, did nothing to reverse the dispossession created by

court rules and practice. Even though the intention had been to redress the abuses

“ MZPD:. vol. 9, 1870, p. 361.
" Tbid.
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attendani on giving absolute rights over lands to a few representative owners, no trust
was 1o be impled unless 1t was explicitly disclosed by the grant. The legislation

stated accordingly, that:

It i5 congidered that where lands have been granted by the Crown to certain
Matives, after investigation, and the grant discloses no trust, none is to be
implied; nor 1s the fact that it was by arrangement with others interested in
the land that the certificate of the Court was ordered to the grantees, instead
of those others, to be taken... as evidence of any constructive trust.”!

A Fraud Comrissioner was to refuse to issue a certificate only if it should be made
clear in the course of his general examination that there was a constructive trust in the

land and the intended alienation was in contravention of it.

The records of the Trust Commissioner are particularly fragmented but it seems likely
that lack of rescurces exacerbated the inadequacies of the controlling legislation. In
the first two years of the Act’s operation, the office of Trust Commissioner (for the
whole of the Anckland Province) was held by Daniel Pollen, who was reported to be
i0o busy to even visit the areas under his superintendence® In 1873, Aubrey was
given regponsibility for investigating transactions locally, but was soon reporting
problems n applying the legislation. Afier receiving two deeds of sale, by Te
Parawhau, of blocks at Whangarei, he had instigated enquiries to no avail. He
reported on the difficulties of gathering evidence to Colonel Haultain, who had taken
over from Pollen and was to hold the office of Trust Commissioner for the Auckland

Province from 1273 to 1885:

I informed the native assessors, and also the European purchasers of the
two blocks. . that on the 4™ instant, at the Court House, Whangarei
Township, I would be prepared to make the enquiries directed by ‘The
Lands Frauds Prevention Act 1870°, and requested them to use their best
endeavours to obtain the attendance before me of all the natives concerned
i the sale. Mot one appeared, however, and the reason assigned was that
the Matives were living so far from Whangarei Township that they could

! Instructions to Trust Commissioners’, cited in D. Alexander, ‘The Activities of the Trust
Commissioner’, Appendix III, in B. Anderson, ‘The Crown, The Treaty and the Hauraki Tribes, 1800-
18857, Wat 100, p. 320,

32 o

See B Anderson, ‘The Crown, The Treaty, and the Hauraki Tribes’, 1800-1385, p. 182.
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not be communicated with and brought before me without incurring
congiderable expense.

Only the good will of Te Manihera, who had heard that the resident magistrate wanted
to cee him and had hired a vessel at his own expense to travel 16 miles down river
from Mangakahia, had enabled Aubrey to make any sort of examination.”® Over the
next months, Aubrey continued to report similar difficulties as witnesses either
demanded remuneration for attending the court, or could not be tracked down’
Essentially, it was left to the purchaser to organise the aitendance of witnesses who
were always the vendors themselves. Other potentially interested parties were not

sought.

The actual examination was not recorded, merely a summary of the points to be
agcertained. The standardised forms indicate that witnesses were asked whether they
undersiood the effect of their sale, what was the “true consideration’ for the alienation,
whether they had been paid in alcohol or guns, whether they had received the
payment in full, and had they sufficient other lands for their use and occupation?
Anbrey was also directed to check whether the names on the deeds were the actual
grantees of the block concerned and whether there were any restrictions on the title.
The word of the vendor was accepted and there seems to have been little opportunity
for checking forther. Mor did the examination of the vendor really solve the
underlying problern of ensuring that all right-holders were fairly treated. Williams
has recently pointed out that right-holders were likely to fall through the cracks of the
‘nattve machinery’ when questions of sufficiency of holding were directed to a
handfisl of chiefs only.”® It seems likely that the dispossessed simply made their way
to the gum fields or to the towns and did not make their way into the title system at
all.

The protections available through the Trust Commissioner were of limited benefit to
Maort. David Alexander has provided strong evidence in support of this conclusion

in his exzamination of the returns for the whole of the Auckland Province (including

» Aubrey to Trust Commissioner, 12 March 1873. BABG A52 Box 3/2. Doc. 667-669.
34
Nb’ﬂd.
* Ihid , 4 April & 11 May 1873 Doc. 672-673, 683-684.
D, Williams. Te Kooti Tango Whenua, Wellington, 1999, p. 213.



Faipara and Whangarel) in the context of the Haurali hearings. These show that
from 1273 to 1224 only 74 out of a total of 2524 deeds sent to that office were
rejected.  Refusals of endorsement usually involved cases m which land held under
section 17, or in some other trust, or had already been sold. There was only ons
nstance recorded of consent being refused on grounds of lack of sufficient other lands

. . 3’
for occupation.”’

4. The lmpact of Land Loss on Te Parawhau and the Whangare1 tribes

The MNative Lands Act 1865 was praised in the settler press for the ‘advantages’ it
conferred upon Maori by ‘giving them independence and competency’ as to the price
of their remaining lands, as well as a chance to compete with Europeans in agriculture
and ‘estate-creating’”® In the northern Kaipara, Maori had welcomed the end of pre-
emption and the beginning of the Native Land Court as part of a process of
comimercial engagement. They had been increasingly dissatisfied with the low prices
on which the Crown was able to insist as a result of its monopoly over the market.
They were eager to entice settlers into their midst, to strike deals over timber, and to

recelve fair value for their lands.

The Crown had presented pre-emption to Maori in terms of protection, but it was also
a strategy to finance settlement, and this severely tarnished the measure in their eyes.
At Faipara and Whangarei, they began to challenge the grounds for the government’s
monopely over price. When questioned before the Native Land Laws Commission of
1891 about the impact of abandoning pre-emption, Rogan acknowledged that Maori
had been dissatisfied under the old system controlled by the government. He stated

that:

I'was a Land Purchase Commissioner at the time, and 1 was told by the then
Mative Minister that the Government had not a shilling with which o buy

"1 Alexander, "The Activities of the Trust Commissioner’, pp. 322-325.
* Dailv Southern Cross. 4 September 1866.



land, and they were going to waive their pre-emptive rights. The only
difference I had with the MNatives about this part of the country was that the

{rovernment were willing to give. They complained that I was only paying
them 6d. an acre. ... They said to me, “Why don’t you tell the Government
to pay a higher price?” I replied, “I am only acting for the Government, and
have simply to carry out my instructions. But you should recollect that I,
on the part of the Government, buy from you all land, the good as well as
the bad, and that this 6d. an acre is paid for the sandhills which are being
blown away, as well as for the good land. The private purchasers would not
do that. Where we extinguish the Mative title we buy the good land as well
as the bad.” They replied, “We will keep the sandhills if you will allow us
to sell to any man we like.””

Maor were to be largely frustrated, however, in their desire to reap benefits from the
free market gystem. The purchase price for the blocks sold privately by Te Tirarau in
the Stage 3 area is known in three cases. Henry Walton paid £30 for Te Hoanga (685
acres) in May 1867. Richard Hobbs — son of the Wesleyan missionary at Waimate —
paid £100 for Waima (610 acres) in February 1868; and J. M. Dargaville, £550 for
Echuroa (6,375 acres), in August 1877, This evidence, though limited, suggests that
Maori expectations were largely disappointed in terms of pure profit. Walton paid
only a little more than 10d per acre for the site at Te Hoanga required for the
expansion of his timber business, and it seems likely that Tirarau saw the transaction
as a4 confirmation of an earlier arrangement, and part of an ongoing partnership
(wheretiy he provided land and labour, and Walton expertise, a conduit to the
government, equipment, and cash) rather than as an exclusively commercial initiative.
Even so, these transactions were conducied at less than 2/- per acre which was little
improvement on Johnson's rate for lands at Whangarei, although considerably better
than Fogan’s for the less valuable territory to the south. Both Crown and private
purchasers resold at profit. The upset price for Crown purchased lands in the general
region wag 10/~ per acre; rather more was realised by settlers who wished to on-sell.
Two years after he had acquired Te Hoanga (685 acres) from Tirarau for £30, Walton
sold 400 acres of the block for £200. Waima was resold to Dargaville and the Union
Sash and Door Company at £1 per acre (£610) ten years after Hobbs had purchased

the block from Tirarau for £100,

* Minuies of evidence, Report of Commission on Native Land Laws, ATHR, 1891, session 11, G-1, pp.
59-59).



Maor also complained of the unexpected costs of dealing with their lands. Of
increasing concern to thern was the introduction of transaction duties which, with
survey costs, severely cut into the profits of their private sales. Mo survey liens were
recorded against Tirarau’s stage 3 blocks and we must assume that he was able to pay
those debis in a timely fashion. This does not mean that they were msignificant. In
general, the district was considered an expensive one to survey and the costs were
increased by the practice of putting lands through in many small pieces as encouraged
by the legislation and the court. Maori at Whangarei and Kaipara were congratulated
for having undertaken the costly process of ‘subdivision’ of the district for themselves
which Fogan thought would help to prevent speculation to the general benefit of the

colony.

Uther expenses in land transactions such as transaction duties at the rate of £10 in
every £100 of the consideration (under s. 19 of the MNative Land Act, 1865} were
supposed to be paid by the purchaser, but Maori complained that, ultimately, these
suims came out of the value received for their lands. A hidden expense to Maori lay in
section 27 of the 1865 Act enabling the Governor to take land for public roads at the
rate of 5 in 100 acres from any block subsequently purchased from the Maori
proprietors.  Officials could utilise that power with some deliberation. Thus, Rogan
called the attention of the Superintendent of the Province to section 27 in June 1865,
and recommended that he delay negotiations for roads, ponting out that 1,500 acres at
Wai Eahikatea would soon come under the operation of the Act which would give the
public, ‘the right say, of 75 acres for roads if necessary... free of cost... whereas if
[he] negotiate[d] with the Natives now, it [would] require to be paid for’.* Provoking
particular suspicion at Kaipara was the introduction of new costs, the next year, in the
torm of fees for inspection of surveys at the rate of 6d per acre. Maori expressed
disillusionment about this trend and the long-term intentions of the government in the
‘free’ land market. Their fear was that the final result for them would be the same low
level of prices paid when the Crown monopolised the market.*' Rogan reported in

1871 that:

* Rogan to Superintendent, 9 June 1865, Kaipara Resident Magistrates Outward Letterbook, 1864~
1872. BADW 10512/1a. Doc. 139a.

1 Ser Fogan to Fenton, 29 July 1867, Kaipara Outward Letterbook, 1864-1875, BADW 10512/3a.
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As regards the Kaipara, Whangarei & Mahurangi districts the only real
mmrmuring I have heard from the chiefs, have been against the Government
for imposing such heavy duties upon the land, subsequent to its passing
through the Court, that they say, reduces the net proceeds received by them
at times below the former rates. It has also been remarked by some of the
younger chiefs of ability that as it was in the beginning so is it now, only a
systern of land sharking with the purchaser on the one side and the
Government on the other, while the interest of the MNative being left
between the two, sinks into the gap of nothingness.*

The advantages of commercial freedom to put land on an open market as individuals
did not outweigh a declining relationship with the Crown which took Ilittle
responstbility for overseeing its operation and ensuring that Maor were not led into
‘bad bargams’ and impoverishment, especially in the busy, early years of that system.
Most land in the Stage three district already rested within European hands by 1880,
and there were clear signs that the majority of Maon with former traditional rights in
the region were rapidly heading towards landlessness, but this was regarded as a
matter of lesser concern in Kaipara and Whangarei than elsewhere. The capacity to
earn cash wages from the region’s primary industries buffered Maori from the
imiediate effects of a rapidly diminishing land base and obscured the loss from them.
Fecident Magistrates — J. J. Symonds (1875-78) and J. S. Clendon (1880) - sent in a
series of largely positive reports about Maori in their districts. They repeatedly
emphasised their good conduct, and the importance of the gum and timber trade to the
maintenance of the local native population. In contrast to government officers in
other parts of the colony, they expressed no concern about the possibility of Maori

being rendered completely landless and becoming 2 burden on the state.

Symonds reporied after four months in his post in 1875, that Maori at Kaipara were in
a ‘very satisfactory condition, — peaceable, loyal, and holding friendly intercourse
with the European settlers’. They were largely engaged m digging for kauri gum,
cuiting timber, and, in a few cases, on railway construction. Tirarau and Parore had
each built 5 church and ‘improved’ their settlements. Lands were being leased with

success. The Native Land Court was busy but ‘orderly’ and ‘much interest [had] been

** Bogan to Fenton, 26 June 1871, Kaipara Resident Magistrates Outward Letterbook, 1864-1872,
BADW 10512/1a. Doc, 211,



avinced by the Matives in the settlement of some of the blocks’.* This basic
dezcription was repeated by Clendon who took over responsibility for an area
stretching from the Bay of Islands to Mahurangi in 1880, His report of 1821
emphasised the comparative prosperity of Maori in Kaipara and Whangarei, but it
also pointed to the underlying change in control of the resources on which that wealth

'

was based. Maor were being gradually reduced to wage labourers:

Whangarei — This is the smallest of the four districts under my supervision,
and the Matives, numbering between four and five hundred (with the
exception of two hauhau colonies, of about forty persons, who cause much
trouble and annoyance), are well-behaved and orderly under the influence
of their chiefs Taurau Kukupa and Hona Te Horo. ... Their school at Pouto
iz fairly atiended and progressing. They occupy themselves chiefly in
cultivating, gum-digging, and felling and squaring timber for the Wairoa
sawmill-owners; are generally well-clothed and tolerably healthy.

In [aipara, the largest of the four districts, the Matives at Wairoa, or north-
western portion, are chiefly Rarawas, their occupations are principally gum-
digging and timber-labouring. They are in better worldly circumstances
than any other Natives of the North; are better clothed, but are also
exceedmgly improvident and lavish with the large sums they obtain from
the mill-owners and the gum-buyers. ..

Te Urichau and Mgati Rangi at Otamatea were similarly engaged, and also ‘well-
behaved and decently clothed’. Their schools at Tanoa and Pirirau were well
attended, but that at Hoahanga at the north Wairca had been closed for lack of

.o 44
pupils.**

The only blot perceived on the picture of prosperity — other than those of Maori
‘improvidence’ and insanitary conditions on the gum-fields — was the declining state
of their gardens and plantations. Generally, this was blamed on the attractions of the
gum-fields, although the notable decline after 1865 suggests that absence at the land
court played a role here, too. Rogan reported on the neglect of horticulture in 1872,
and both Symonds and Clendon also regularly commented on the ‘absence of the

same ammourt of cultivation which used to exist at the varicus settlements’ and that

4‘3 Symonds to Mative Minister, 21 May 1875, AJHR, 1875, G-1, p. 6; see also AJHR, 1878, G-1, p. 4.
* Clendon to Under Secretary, MNative Department, 23 May 1881, ATHRE, 1881, G-8, p. 3.



gardens were now ‘rarely more than sufficient for their immediate requirements’ *
This was in marked contrast to the situation twenty vears earlier when Te Parawhau
and other local Maori supplied the settlers at Whangarei and northern Wairos, now
they were largely dependent on the trading store for bought goods. Given the
destructive consequences of extensive timber mulling and gum digging it seems
probable that traditional habits were also inhibited greatly in these years, and that
Maori ‘c;@uﬂdl no longer so readily provision their tables with pigeon, duck, wild pig,

anid el

From the late 1880s onwards, conditions in the district deteriorated as the timber trade
foll away to a virtual standstill * In combination with the loss of much of their land
and recource base, this threw the Whangarei and Kaipara tribes onto gum-digging,
exclusively, for income, while formerly abundant gardens remained barely adequate
to their needs.*’ The optimistic tone of comment on the social and economic position
of Maori gradually changed to one of disparagement and warning. Earlier officials
had emphasised the prosperity of the region’s leading men as a demonstration of the
success of the native land legislation, but the reports of H W. Bishop, who took over
the role of native resident magistrate for the whole of the north Auckland district in
the 1890s, were far less glowing. He indicated that the majority of Maori had been
unable to emulate the example of the few individuals who had managed to salvage
workable farms or rentable properties out of the process of title transformation. Like
many other colonial officials, however, Bishop attributed this failure to short-comings
in racial character rather than to the destructive consequences of the revolution in
tenure engineersd by the land court, the free market in land, and the need for long
absences from their kainga. Social conditions were rapidly declining, and there was a

dangerous dependence, district-wide, on casual labour on the gum fields:

I regret to say that I cannot see any improvement in the social habits of the
Maoris. Those who adopt a better class of house and living are the
exceptions to the rule, and example seems to go but a very little way in this
direction. Laziness and want and thrift are the curse of the Maori. They

* Bogan to Wative Minister, 12 August 1872, ATHR, 1872, F-3A, p. 23.Symonds to Under Secretary,
Hative Department, 16 May 1878, AJHR 1878, G-1, p. 4; Clendon to Under Secretary, MNative
Departraent, 27 April 1885, AJTHR, 1885, G-2, p. 6.

%% See Clendon to Under Secretary, Mative Department, 23 May 1888, AJHR, 1888, G-5, p. 2.

7 Clendon to Under Secretary, Native Department, 17 May 1887, ATHR, 1887, G-1, p. 3.



will only cultivate barely sufficient land to provide food for their immediate
wants, and, when any extra effort is made, it is only in anticipation of some
big political gathering... They lack the main incemiive to downright
industry, 1.e. poverty, for they can always command a fair amount of money
by spasmodic gum-digging. ... It will be a bad day for the MNatives when
they can no longer rely upon this very profitable industry. *®

[t seems hkely that the indebtedness of Maori in the Whangarei and Kaipara districts
increased in this period. Mancy Pickmere, in her history of Whangarei, notes that for
local Maori “the wvisit to the gum-siore was always an event which might occupy a
whole day’ ag they arrived with their loads, and left with flour, sugar, tea, candles,
tobacco, clothes, pots, tools, lamps, whisky, and rum.¥ Two Royal Commissions on
the Fauri gum industry in 1893 and 1898, revealed the malpractices on the Morthland
fields, including the north Dargaville area. These abuses related to the operations of
store-kespers/gum-~traders who often held a local monopoly over both purchase of
gum and supply of goods. They extended credit for supplies at inflated prices, and
bought gum at depressed ones, eliminating competition by off-setting store accountis
against gum returns.”’ When gum was found and export prices were high, cash
incomes could be considerable; but prices fluctuated widely, and good times did not
last. According to the 1898 Royal Commission, weekly wages could fall as low as

27/- per week, at which point gum-diggers were in danger of being thrown on public

s

J

.

charity. ' There was increasing competition, too, from European migrants who began
to arrive in force from the 1870s onwards. Accessible supplies of gum eventually ran
out in most localities, and future working required capital-intensive draining of

swaraps by the end of the century.

Prolonged absences on the fields probably reduced awareness of how much land was
gone while the cash income delayed awareness of the effects of that loss. It is likely,
too, that gum-digging appealed to Maori because whole whanau could be involved on
the field, but its disadvantages probably outweighed the benefits in the long-term, as

marty diggers ended up existing in a condition of ‘debt peonage’ to trader-buyers such

4 Bishop to Under Secretary, MNative Department, 10 June 1891, AJTHR, 1891, G-5.p. 1.

49 Piclamere, Whangarei, p. 111.

* Ses Minutes of Evidence, Report of the Royal Commission on Kauri-Gum Industry, AJHR, 1898, H-
2, pp. 2545,

1 Ibid.. p. 4. See also comment in *A Narrative of Premier’s Trip through Native Districts of North

Island’. AJHE, 1893, G-1, . 92.
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as Mitchelson. Many of these people became ‘virtually landless’ while reliance on
.0 . . , 5 .

gum digging also meant that cultivations and school attendance suffered.”” It 1s

possible, too, that the wider sense of community and responsibility on the part of

leaders declined as individuals and family groups migrated to the gum fields.

Certainly, it was well known that living and working conditions on the fields were
poor and often detrimental to health. There were numerous reports to this effect,
although again Victorian sensibilities coloured perceptions, and Maori were seen as
largely to blame for their own unhealthy living conditions. Clendon reported, in 1885,

that Maorl in his district had been badly affected by typhoid and that:

The cause of the disease is generally ascribable to their reckless and
neglectful habits, and manner of living when on the gumfields, without
sufficient protection from exposure to the inclemency of winter weather,
and also to their utter disregard of sanitary arrangements and precautions at
their several settlements, the location of which are usually some swampy
place near 3 creek.”

The evidence of social deprivation among the Maori community in the Kaipara and
Whangarei is plentiful, however. In terms of health, Maori suffered from both
endemic and epidemic diseases, the incidence of which was closely related to living
standards, nutrition, housing conditions, and sanitation. Reports of native officers,
resident magistrates and school inspectors regularly noted outbreaks of typhoid,
pulmonary diseases, measles, ‘fevers’, and deaths from exposure to cold, even at
times when their general health was considered to be ‘moderately good’.>* Oliver has
argued that much can be inferred by the prevalence of infectious diseases such as
these. He points out that: "It is generally accepted that there is a link between the high
mcidence of such illnesses and persistent low living standard — they are commonly
known as ‘the diseases of poverty’.’” The regularity of their occurrence would

muggest that local Maort were living in conditions that encouraged the spread of

2 Interim Eeport in MNative Lands ... Waitemata, Rodney, Otamatea and Hobson, AJHR, 1908, G-1G,
pp. 1-2.

* Clendon to Under Secretary, Native Department, 27 April 1885, AJHR, 1885, G-2, p. 6.

> See Fogan to Richmond, 20 June 1868, Kaipara Resident Magistrates Outward Letterbook, 1864-
1872, BADW 10512/1a. Doc. 174-179; AJHR, 1878, G-1, p. 4; 1885, G-2, p. 6; 1886, e-2, p. 5 & G-1,
p. 2. 1887, secs. I, G-1, p. 2; 1888, G-5, p. 2; 1893, E-2, p. 5; Inspection schedule, 23 April 1884,
BAAA 1001 300a; Blyth to Secretary, Mative Schools, 13 June 1890, BAAA 1001/554a; J Mulhern to
Secretary Mative Schools, 3 October 1893, BAAT 1001/300b; Inspector’s Reports, Mangakahia School,
1681-1835, BAAA 1001/300a.

* Oliver. Socio-Economic Impact on Hauraki Iwi, Wai 100.



infection and lowered their capacity to resist introduced illnesses to which they had

not yet acquired Inumunity.

The most difficult question to answer is how far the Crown should be held
accountable for these conditions, which were shared at least to some degree by

European migrants to the north Auckland district who also depended, to a greater or

extent, on working the gum fields for their sustenance. Certainly, some
gielicrative action was undertaken on behalf of Maori, intended to address health
problems, or improve their social condition. Medical officers were hired to attend
Maori patients in the Kaipara in the mid-1860s, although to limited effect. One doctor
serviced an area extending from the Kaipara Heads to the Wairoa River, an area of
some 20 square mules; another the area from Ngunguru to Ruakaka to the south of
Whangarei, and a radius of 25 miles of the township. This provision was cut in

Decemnber 1265.°

In subsequent years, much of the responsibility for health in the
more isolated Maorl communities seems to have fallen, informally, to the ‘native
school” teachers, until efforts were made to create Maor health councils in the early
twentieth century. The Government also recognised at an early stage that it had some
responsibility in the matter of education, and encouraged Maori to build schools in the
district (including at Otamatea, Taita and Tangiteroria). Maori provided the sites, the
timber and subscription fees: the government provided teachers (generally),
medicines, a curriculum weighted to the acquisition of English skills, and a regime of

nspecilorn.

Assistance went little beyond this in the nineteenth century., Medical services for
Maor were vulnerable to retrenchments, and schools to closure as rolls dropped, or
teachers left.”” Generally, official knowledge of, and interest in, the district declined
once Rogan had retired, and more active intervention in the Kaipara-Whangarei area
did not take place until the 1890s when concern focussed largely on the condition of

the majority population of European diggers and providing land for settlement.

¢ Bogan 1o Bell, MWicholson, and Perston, 11 December 1865; Rogan to Under Secretary MNative
Departiment. % April 1866, BADW A 10512/1a.

! For closure of Tangiteroria Wative School see W. J. Habeus to Secretary Education Board, 1893, in
Tangiteroria School Files 1888-1894, BAAA 1001-554a.
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There can be no doubt that it would have been beyond the power of invention of
ministers and officials to have introduced a complete system of social security in
these years, and there were difficulties of isolation to overcome; but it may have been
possible for the government to have expanded on its role to some beneficial effect for
local Maor.  The ‘surplus’ lands out of the Walton-Elmsley purchase might, for
sxample, have been endowed to local Maori education rather than to a girls’ school in

Avuckland.

The answers to these questions will be explored in more depth in a separate socio-
economic report for Te Parawhau and other tribes in the general region. It 1s integral
to the argument, here, however, that a large part of the government’s responsibility for
the deteroration in social conditions for the majority of Maori in the Whangarei tribes
lay in the fallure of their native land policies which assumed the reduction of Maori

land holdings to 2 minimum.

Ax this stage of investigation of the claims of Te Parawhau and MNga Hapu o
Whangarei, only the broadest parameters of their overall loss of land and resources
can be delineated from official reports and assessments. After the introduction of the
HMative Land Court system, private purchase dominated in the hearing district and, as a
consequence, there was minimal thought given to reserving lands for vendors or the
underlying community of right-holders. By the time the Crown re-engaged directly in
the land market in the 1870s, there was already little left to interest its land purchase
officers. The government bought only 352 acres in the stage thres area after it gave
up its pre-emptive powers. This was Okahu A and B, in 1895, which the owners
needed to sell in order to settle survey debts of over £40. Small blocks were of little
interest o the Crown by this stage, because the drive was towards acquiring cheap
land quickly in order to promote the closer settlement of Northland. Approval was
given for the purchase of the Okahu blocks, however, because of their accessible
pocition to the river and proximity to the educational endowment given to the
Auckland Girls” High School.  Sheridan, as head of the Native Land Purchase
Department, ignored the pleas of Maori and the advice of his own officers, insisting
on the lowest price possible — 5/- per acre — so that the general expectation of land

values would not be raised and interfere with the wider purchase programme in the



north,”™ This left the vendors a profit of £37 from the alienation once the survey debt

had been pard. £20 of this sum had been given by the land purchase officer as an
. . . . 59

advance to pay court expenses two years prior to the completion of the transaction.

Thiz was the last of the Te Parawhau lands in the hearing district.

To what extent did the Whangarei tribes have land available for sale and settlement
as contemplated by the Liberal government in these years? Or contrarily, were their
interests largely confined to papakainga without sufficient resources on which to bas

the sort of recovery that was to be contemplated by Maori leaders in the twentieth
century? The answer to these questions and analysis of the impact on-going policies
of land purchase must await examination of the larger part of their rohe. A
prelinunary picture may be gained, however, through the assessments of the Eees-

Carroll Commission in 1891, and the Stout-Ngata Commission in 1908.

Belgrave’'s quantification of land loss, wusing schedules in the Rees-Carroll
Commission, shows that less than 10% of the Kaipara and Whangarel districts

remained within Maori hands by 1891.%

The most sizeable holdings were at
Mangalrahia where 17,174 hectares were estimated to remain in Maori ownership.®!
These lands remained vulnerable, however, to the government’s renewed efforts to
open up native land to settlement. The Liberal administration targeted MNorthland
along with the King Country as one of the few areas where there remained tracts of
native land which might be acquired cheaply. Similarly, within the Whangarei
digtrict, Crown attention focussed on the Mangakahia as the only sizeable area within
Maori ownership suitable for this purpose. The programme of purchase, as promoted
in the north, was intended to address the growing economic problems of the region as
the iimber and gum trade came to a standstill. The goal was to locate a displaced
labour force onto the land in small dairy farms on lands which had been formerly

lying ‘unused and unproductive’. There was, however, no corresponding initiative for

* See Sheridan minutes, 10 March 1893 on coversheet NLP 93/2 5. & 15 February 1895 on
f‘«;vmrshem HLP 94/413, in MA-MLFP 1 1895/464. Doc. 570 & 5

¥ See memoranda on cover sheet, MLP 93/2, Maxwell, Land Pwr@hase Officer to Sheridan, 14
December 1894 & 14 December 1896, MLP 95/464, in MA-MLP 1 1895/464. Doc. 566, 571, 581.
“ Belgrave, *Auckland’, p. 32.

' Ibid.. p. 33.



the itinerant Maorn population at Eaipara at this stage, nor encouragement for Maori

to bring these lands into production for themselves.

A Crown Lands Ranger was instructed to prepare a report on Northland blocks which
would be suitable for settlement in 1894. Much of the land remaining to Maori was
already leased, or was found to comprise exhausted gumfields, or blocks of poor soil
which had been already stripped of timber.*® Monetheless, when Seddon wisited
Whangarei and the Mangakahia valley to promote his Native Land Acquisition Bill in
1895, he warned his Maor audience that they should not expect to be allowed to
retain lands beyond those needed for their immediate occupation. He propounded the
standard arguments of the necessity of ascertaining and individualising title in order to

vitalise their society and told the meeting at Mangakahia that:

Asg we stand in the colony at the present time, you Natives know as well as 1
can tell you the time has come when we should no longer permit whole
tracts if country to remain in 2 state of nature — unoccupied by yourselves or
by Europeans — simply lying in a state of waste. It is no good to the
Matives. Although wealthy in land, they are practically poor, living in a
state of destitution. The Matives do not know who are the owners, so far as
the land-laws are concerned; and they do not know how much land belongs
to each Mative, and they are forced to live in such a state of uncertainty that
all their aspirations to settlement and cultivation are dulled in consequence,
and eventually they become impoverished.®

Seddon cautioned them: ‘The MNatives should know that the lands which they do not
intend to use must be disposed of to the Government.”®* The local press greeted the
visit with enthusiasm, as an indication that native lands in the north and centre of the
island would be opened soon, and that ‘in the future, recalcitrant Maoris mediating
foolish and misjudged opposition to the march of civilisation’ would be met by a

‘

practical Premier who [had] travelled open-eyed through thsir land”

Despite this interest, land selling had slowed in the district and the government had

made little further inroad into Maori ownership by the time the Stout Ngata

G

* See report on Native Lands suitable for settlement, 14 February 1894, BAAZ 1108 142¢ (3757). See
also Belgrave. pp. 35-36.

%+ & Marrative of the Premier’s Trip through the Wative Districts of the MNorth Island’, ATHR, 1895, G-
L. p. 14

*%Press Opinions and Reports’, ibid., p. 92.

* Toid.. p. 90.
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Comrmssion made enquiry in 1908,  An estimated 19,500 acres at Mangakahia
remained In their hands while it was estimated that Maori retained a total of 58,207
acres of Maori land in the district as a whole, most of it (52,707 acres) under Crown
title. These holdings had to provide for the sustenance of a population of 960 perso
(accordmng to the 1906 census). The lands at Mangakshia comprised a third of these
overall holdings but were not examined by the Commission since the Maori interested
refused to attend the hearings.  Another 5,500 acres were designated as papatapu
landz. This left a total of 33,178 acres of *fair quality’ pastoral land out of which the
Commission estimated only 922 acres could be made available for sale. The amount
of land which would be thus retained at a rate of over 50 acres per capiia was

. 66
generslly seen as adequate to then-current Maori needs.

The Comrmission found that there was more land available for settlement — 27,805
acres out of a total of 65,361 acres retained by Maorn (half of it by Te Urichau) —
within Hobson County in the Kaipara. The land thus tagged for future sale lay largely
in the Pouto peninsula and has been dealt with in earlier reports. The Commission
noted, howsever, that there were also many very nearly landless Maori in the county,
who were in increasingly straitened circumstances since the decline of the kauri and
oum industries.*’ The lands, which the Commission recommended o be reserved for
Maori occupation in the county were not intended for redress of this situation, but
rather to prevent the spread of the problem by protecting lands which were already in
a viable commercial state. They were all blocks containing established kainga and
cultivations, in the ownership of a single farnily, or where the owners were already
occupying (a total of 13,484 acres). Te Kohekohe (10 acres) was the only stage three
block to fall within those recommendations. Te Hoanga 2 of 169 acres, awarded to
the Harthana whanau under the Native Land Act 1880, was already under lease, being

subsequently sold under the auspices of the Maori Land Board in 1913,

% Interim Peport on Mative Lands ... Whangarei, Hokianga, Bay of Islands, Whangaroa, and
I\Abngrmu ATHE, 1908, G-1], pp. H

" Interim Peport on Mative Lands ... Waitemata, Rodney, Otamatea and Hobson, AJHE, 1908, G1-G,
pp. 1-2.
“Ihid.. p. 8. See also Whangarei Maori Land Court, Te Hoanga 2. file K 513.
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5. Population Decline, 1860-1900

The rapid decline in Maori land holdings in the northern Wairca was paralleled by an
equally cignificant change in population as the balance shifted in the favour of
Eurgpeans who became overwhelmingly dominant in the general region. That trend
was confirmed by the arrival of large numbers of European gum diggers, from the

18708 onwards, but was based, too, in declining or static Maori numbers.

Clearly, the use of Maori population statistics to assess the welfare of Te Parawhau 1s
problematic.  There are doubts to the accuracy of the enumeration, the figures were
presented in a variety of forms over the period studied, and it is difficult to pinpoint
exact cauges of change. In the late 18605 we must rely on Rogan’s reports on the
nurmnbers of Maori living in his district, but his descriptions rarely broke numbers
down beyond ‘Te Urichau’ and ‘IMNgapuhi’. Tribal designations in the official
censuses were similarly broad in nature, and erratic in detail. Neither Parawhau nor
Te Urichau were consistently listed as separate identities, and might fall only within
the general appellations of MNgapuhi and Ngati Whatua in their respective districts.
These entities also were defined differently over time and, although the enumerators
doubtless did their best to be accurate, they encountered many difficulties in their
count, especially with regard to the extreme mobility of the Maori population in
districts such as Faipara and Whangarei. It is not clear how Rogan reached hig
figures, and he probably relied largely on assessors for his information. The official
cansus was no more consistent, nor reliable. Ian Pool considers the census of 1896 to
be an undercount; those of 1874 and 1878 to be probable underestimates; and the one
of 1886 also to be ‘dubious’.®” Such shifting and inadequate sources allow, at best, an

impressionistic picture.

Fenton in Observations on the state of the aboriginal inhabitants of New Zealand,
published in 1859, gave tables showing 429 Maori at Whangarei and 390 at upper
Faipara.’ The probable source of these figures was McLean who had toured the
district in the preceding year. In the 1860s, Rogan sent in some district estimates as

resident magistrate which are likely to be more reliable, but the basis even of his

*Pool, Te Iwi Maori, pp. 71-72.
" Fenlon, Observations on State of Aboriginal Inhabitants of New Zealand, 1859.



enumeration g doubtful, he was m closer contact with INgati Whatua and Te Urichan
than he was with other communities and it seems likely that he was unable to take

account of absentees.

It was Rogan’s general observation that the local population was declining although
the overall ‘native’ numbers were being made up by Ngapuhi arrivals from Holianga
who had been encouraged to purchase land at Arapchue, from the Crown, in order to
place themselves in a more secure position and one independent of the local people.””
A general report of late 1865 gave the number of Te Urichau in the district north of
the [Laipara heads as 250 (and MNgatt Whatua to the south also at that number). Rogan
informed Rolleston that Te Uriohau were the ‘real owners of the soil” and went on to
egtimate that 200 ‘MNgapuhi® lived in the Wairoa on lands ‘contested for generations

His enumeration of the district (excluding the communities at Orakei and the East
Coast) in 1866, and again in 1868, numbered beiween 590 and 600 persons, but the
later figure was partly made up by the arrival of 100 Rarawa migrants.” He attributed
the decline this indicated, in part to the generally failing ‘mode of life’ of Maori and
their increasing ‘indolence’, and that of Tirarau’s people in particular, to the

conditions of the timber trade:

According to the above statement it will be seen that in the space of ten
years the onginal occupiers of the Kaipara have decreased 100 in number...
The natives who occupied the Wairoa district 20 years ago have almost
entirely disappeared in consequence principally of the timber trade which
wag carried on very intensively at that time rendering it necessary for them
to leave their homes and live in low damp places on the banks of the river
during the winter months to fell and haul out the timber. The great disease
of the tribe occupying the northern portion of the district is I believe
correctly attributed by the natives to this mode of life.*

The decline in Te Parawhau presence in the Wairoa was dramatic and underscored the

chift in the power relationship between Tirarau and tribal rivals, and with in-coming

! See Rogan to Richmond, 20 June 1868, Kaipara Resident Magistrates Outward Letterboolc, 1864-
1872, Kaipara Resident Magistrates Cutward Letterbool, 1864-1872, BADW 10512/1a. Doc. 174-179.
’* Rogan to Under Secretary, MNative Department, 16 November 1865, ibid. Doc, 149-150,

fj Bogan to Richmond, 20 June 1868, ibid., Doc. 175-176.

" Ibid.

166



settlers. Twenty of Tirarau’s own children had died, and Rogan estimated that the
numbers of ‘Mgapuhi’ living in the disputed district had declined from 200 to 30
within 2 decade”” At the same time, the European population was already dominant
at Whangarel, an estimated 2,000 to a Maori population of 500 lived within a 25 mile

32 " N 76
radms of the town.

Three years later, Rogan recorded only 20 persons as belonging to Parore’s
cormrmunity at Kathu, and a further 20 to be living under Tirarau at Mataiwaka. This
muraber contrasted with the 206 Te Urichau, living at various locations at Otamatea
and Pouto, and 105 Rarawa under Tomairangi’s leadership, at Oruapo, on the Wairoa
Fiver.”” A return of tribes in the MNorth Island, published in 1870, appears to be
derived partly from Rogan’s reports of the preceding year. Although Tirarau and
Parcre are described as each having 40 in their hapu, the figure of 206 Te Urichau and
105 Rarawa remained the same. Ngapuhi at Mangakahia, falling within the Bay of
Islands and Hokianga district, were ascribed to Ngati Toki and counted at 150.7°
Buller, who had revisited his old district in 1869, c@nﬁrm«ad the deterioration in
settlernents along the banks of the Wairoa, which were being rapidly reclaimed by the
bush, because of losses through death, or absence of whole hapu on the gumfields.
He met ‘no signs of life” all the way down river, noting that Tirarau’s immediate tribe
had ‘dwindled to a few’, although his name remained ‘powerful’.”

Three successive, official censuses for 1874, 1878, and 1881, organise Maori statistics
under tribal and sub-tribal headings within named but undefined districts. Ngapuhi in
the ‘“Whangarei’ district numbered 445, and 14 in ‘Kaipara’, in 1874. The
comparative figure for Ngati Whatua in Kaipara was 963. Aubrey (R. M.) who
compiled the figures for the Whangarei area, counted 15 Te Parawhau as resident at
Paumanga and Te Hape.®® Four years later, the figures had changed dramatically.
Mgapuhi wers now estimated at 417 in Kaipara, and Ngati Whatua, as only 491. The

basic count for Mgapuhi at Whangarei rose slightly, although this estimate was split

f‘r‘ Fogan to Under Secretary, MNative Department, 7 April 1866, ibid., Doc. 153,

"® Bogan to Under Secretary, Mative Department, 9 April 1866, ibid., Doc. 154

" Engan 1o Under Secretary, Mative Department, 28 October 1869, ibid. Doc..193-195.

" Beturn... of the Tribes of the North Island, etc., ATHR, 1870, A-11, pp. 3-4.

" I Buller, ‘Rough Motes of My Visit to Kaipara, Mangawai, Waipu, Whangarei, Mangapai, Wairca’,
Aungust 1869. MS 0363 (ATL).

“ Approximate Census of the Maori Population, AJHR, 1874, G-7, p. 3.
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between Mangakahia (117 persons) and Whangarei itself (now listed as containing
358 persons of that tribe). The 1881 census recorded a stable count for Ngapuhi; 404

under “Whangarel” and 562 for ‘Kaipara’, but a decline 10 415 for Mgati Whatua.

Kaipara Whangarei/
Mangakahia
Mgati Whatua MNMgapuhi Mgapuhi
1874 963 14 445
1273 491] 417 475
1321 415 562 404

A more detailed breakdown of these figures shows that Aubrey considered there to be
only 13 persons of Te Parawhau descent living in the district (at Puriri and Ahimate).
But i 1881, a count undertaken by Aubrey’s replacement (Clendon) gave their
murnber as 215 out of a total population of 404 ‘Mgapuhi’ at Whangarei. The
remaining 189 persons were described as Uriroroi (living at Mataiwaka, Kohekohe
and Poroti).
Clearly, these descriptions were of a blunt nature, and ‘Te Parawhau’ as used here,
encompassed more than Tirarau’s immediate hapu. Included were the communities at
Maumu and Otaika, which accounted for their greatest number, and also at the upper
Wairca and Waitomotomo, Ketenikau, Pukepoto, Ngunguru, Pehiaweri, Pataua, and
Parua. IMgapuhi in the Kaipara figures of that year included Te Roroa and Uriroroi
(44}, ac well as communities of Popoto at Aratapu, MNgatikawa at Aoroa, and Rarawa

at Kaihu and Kopuru.®

After 1881, censuses changed to using county boundaries as the basic unit for the
presentaiion of information, and 1t is far from clear how far those designations
corresponded to earlier descriptions. Whangarei retained its separate listing but
‘Eaipara” now fell within the description of Hobson. The iwi designations of

Meapuhi and Mgati Whatua remained the same.

“! Papers relating to Census of the Maori Population, AJHR, 1881, G-3, p. 12.



In the meantime, the European population was increasing. Estimates of European
population in the upper Wairoa are not possible until the establishment of
administrative counties in 1876, since censuses recorded figures in provincial units

before that date. A rough comparison of the ratio of Maori to European after this

Hobson Whangarei
IMgatt Whatua MNgapuhi Mgapuhi
1886 93 385 623
1891 57 290 786
1296 114 341 582
1901 43 511 682

date, may be attempted, using the census of 1878. The European population for the
area described as the Wairoa Riding in Hobson County, was estimated to stand at
1,437, and at 2,906 m the case of Whangarei; Maori (both ‘Ngapuhi’ and ‘Ngalﬁi
Whatua') in the districts of Mangakahia, Whangarei, and Kaipara totalled 1,383

only.™ By 1906, the total Maori population in the counties of Whangarei, Hobson,

and Otamatea was counted at 2,249, This compared to 15,651 Europeans.

The consequences of that change were far-reaching. Maori became an increasingly
over-shadowed minority, economically and socially disadvantaged. The timber and
gum were exhausted and the land which was an essential basis for recovery and
progress of the kind contemplated under Apirana Ngata in the early twentieth century,
had already largely passed into the control of Europeans. It has been seen that all Te
Parawhau lands in the stage three district — a region of important commercial vantage
to them where bounded by the Wairoa River and timbered in kauri — had been sold by
1395 A full assessment of the impact of land alienation on the social and economic
health of Te Parawhau and the other Whangarei tribes must wait upon fuller research
of their rohe, but the assessments of government, though predicated on further
purchase, showed that Maori had little more land to spare. By 1908, their total
holdings in the Whangarel region had been whittled to less than 60,000 acres. Some

gardening economy survived but in a much-straitened form, while it seems likely that

%> The Wairoa Riding comprised Aratapu, Dargaville, Kaihu, Kopuru, Mangawhare, Okahu, Tokatoka,
& Wairca River Morth.



flax, eel, bird, and other resources, either were much damaged bty the extensive
milling of the ares and the digging over of swamps, or were now in the control of
Eurcpeans. The Crown had done little to prevent this from happening, or to
ameliorate the consequences of these wider changes. Governments had provided
inadequate protections to ensure that Maori were left with sufficient lands for their
maintenance and support, had failed to oversee the systems governing sales to ensure

that all Maon were being fairly treated, and fell short in the implementation of

policies to ensure that they acquired the skills necessary to engage with colonisation.
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CHAPTEEF. 51X CONCLUSION

This report has examined the relationship of the Whangarei tribes to the lands
abuiting the upper Wairoa River and the role played by the Crown in the loss of rights
n that area. It has been acknowledged that the Crown cannot be seen as the sole

causs of the deterioration of the control of Te Parawhau and their allies in that region;

other f the ambitions of rival tribes, the mistakes of leaders, the impact of
rapid population loss, and geography — all played an important role in the process.
Plongtheless, 1t has been argued also, that the Crown, mn the mposition of Western

concepts of land tenure, the failure to properly incorporate Maori usages within the

(e~

machinery of government, the passage of legislation, and itz conduct of negotiations

had 2 direct effect on Te Parawhau’s capacity to retain authority over the upper

Walrca lands,

A 1240, Tirarau was considered to be one of — if not the — senior rangstira of the

region. A nuraber of hapu lived under his authority on the lands to the south-west of

=

the Whangarei harbour, extending inland along the upper reaches of the Wairoa River.
The extent of that control, as observed in the first years of the colony, was grounded,
in part, on his participation on the winning side in the tribal conflict between the
broadly slhed hapn of ‘Mgatit Whatua® and ‘Ngapuhi’ in the early 1820s, but also
sraw naturally out of his own prowess, his lines of heritage, and the position of his
‘ribe’ ac a border pecple whose connections ran in both directions. Of particular
significance in the case of the stage three lands was the cloze relationship formed
through ceveral generations of marriage alliance with Taramainuku’s branch of Te
Foroa and linking Tirarau also to Patkea of Te Urichau, the rangatira who was usually
seen as his chief rival.  Both Te Roroa and Te Parawhan, in the persons of their
respectlve leaders, Parore and Tirarau, claimed rights in the northern portion of these

lanids, through descent from Taramainuku, but Paikea, who shared that descent,

. rather to the ancestor, Haumawairangi, and his connections with IMgati Rangi,

(
2
f)

iran’c clalms weres often portrayed as founded exclusively on ‘conquest’, but that

ription held true only for the outer bounds of his declared rohe. His claim was

also backed by resowrce use i the northern portion of the hearng district and a

of ancestral association with the area through his descent from Taramainuku.
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Fels had keen taken from the river, and the site at Te Eir1 o Tupato had been used as a
tauranga waka, which gave access to the Kaihu valley, but it was the new kaur trade
which zave adjacent lands particular value. Tirarau then took timber, placed parties
of his men in the area, and entered into arrangements with European saw-millers for
alimost two decades before any challenge was made. In the 1230s and 1840z, the
thras iribes shared in the resources. Tirarau had invariably consulted with Paikea and
Parors, and divided payments for the lands abutting the Wairoa River with them.
Paikes and Parore had similarly endorsed his “giving up’ lands at Te Eopuru for the

i of Forsaith’s store m 1842,

When T= Uriohau began to contest Tirarau’s authorty to make disposal of lands and

I

surces o the Kalpara-Wairoa lands in the 18505, he gave up any claim to the area
south of the Taurarca and Manganui Rivers, rights to which derived only from the
victory of “Tgapuhi’ at Te Tka a Ranganui in 1825, Further north, where he had been
celling timber and sponsoring the placement of Pakeha for the past twenty years, was
a differant matter. Paikea’s dernands to be paid the rents for that area and for Parore’s
pecple to withdraw from Mangawhare met with outraged refusal, and armed
confrontation seermed to threaten as Te Urniohau and Mgatt Whatua grew more
nmunerous, more assertive, and more wmportant in the counsel of government officials,

Melean and Grey, fresh from their intervention in the dispute between Te Parawhau

angd T

old at Mangalkahia, and anxious lest the conflict spread, interceded again.

A tribal agreement was reached in the early 1860s and given effect through the
medivm of the Iative Land Court. Te Urichau agreed to accept the status quo where

European interests were involved and thus would not challenge the right of Tiraran

and FParore to have made those past alienations. The rangatira put the blocks
concerned, through the court, so that their European clients could receive legal title,
and  their tribal rivals appeared as witnesses to state their acceptance of their
opponents’ right to do so. Tirarau and Parore agreed that Te Urichau could have all
the Maungatawhiri and Hunghungatoroa blocks, as well as the lands to the east of the
river, and did not appear in court to challenge those claims. That understanding broke
dowm, however, on the death of Paikea, as the following generation, who were in
mereazingly  straitened circumstances, repeatedly challenged Tiraraw’s title to

remairang blocks during the 1870s.



I Tiraran’s authority in the upper Wairoa was unshaken at 1840, zo too was his
undzrstanding of man’s relationship to the land and to his society. Paul Thomas has

marshalled considerable evidence demonstrating that Tirarau’s transactions with early

Hers were characterised by traditional expectations and practices involving
ncorporation and reciprocation.  Europeans were welcomed for the access they
provided to goods and knowledge, were married into the community, and were given
land o cultivate, assistance in establishing their domiciles, and protection from the
depredations of others. Little ocourred in the early years of settlement to suggest that

thoze values no longer held, or to threaten Tirarau’s sense of his own power and

dorginion.  Apart from the innovation of deed signing, his own practice towards
Eurcpzan arrivals was unchanging: he was reported to have visited all newcomers and

to have rnade them personally welcome even into the 1850s. Tirarau actively soughit,

A

and was himself courted, by officials of the Crown whom he regarded as valuable

allizs and whose authority he was willing to accept in the regulation of his

relationship with European settlers.

Alihough Tirarau had been mvolved in placing Europeans on sites throughout the
district before 1840, only the alienation of lands near his own settleraent at Mareikura
diractly concerns us here. This pre-treaty transaction with the Waltons and Elmsley,
and the Crown’s treatment of it, display similar features to those which caused
concem to the Tribunal at Muriwhenua A transaction, understood by Maor in
traditional terms as entalling on-going reciprocal obligations, was treated by the
Crown as a simple sale, conferring exclusive and permanent rights. Tirarau and Te
Parawhan saw no immediate reason, however, to be dissatisfied with the
sntranchment of the Waltons” claim. The rangatira gave them active assistance befors
the Land Claims Commission in 1844, and in the subsequent survey, and continued to
trzat them as valuable friends — a source of wealth, technology, and political
assistance — throughout their time living within his sphere of influence.  Assessment
of the impact of the Crown’s action in assuming that western modes prevailed, thus,
can be made only 1n light of the longer-term disappointment of those expectations of a

muiually beneficial relationship.



Py

Of greater 1nmediate concern is the Crown’s subsequent re-examination and
treatment of the Walton-Elmsley claim under the Land Claims Settlement Act 1856,
The Act deliberately encouraged settlers, through the one-sixth incentive and
allowances for survey expenses, to expand upon their original grant so that the
sovernment could ultimately retain the surplus. In the case of the Waltons, the Act
resulted in a claim which greatly exceeded earlier estimates of entitlement, and led in
some 4,000 acres of that area, located mnear one of Tiraraw’s main settlements,
‘reverting’ to the Crown’s ownership. The Tribunal has expressed concern in the past
for the integrity of the Crown’s actions in asserting a claim — however well founded in
constitutional theory — to the ownership of such lands. There was no agreement with
Maon that the government was entitled to the surplus, and in the Tribunal’'s view,

expresoed ai Muriwhenua, such a claim was contrary to Maori law.

A further concern is raised by the Crown’s taking of lands at Te Kopuru in penalty for
the mnm of Forsaith’s store. This incident has been thoroughly explored in previous
reports on the Kaipara district, and it was not considered necessary to duplicate these
accounts here, It is argued, however, that this cannot be seen as an exclusively Te
Urichau matter. Tirarau would certainly have rejected any claim that he did not have
the suthority to make such disposal of these lands, and Paikea as well as Parore,
acquizsced in that right at the time. Again, it was only in subsequent decades that
Tirarauw’s power to give up those lands came under attack, being settled under
maodified understandings of tribal ownership, and more particularly around issues of

SUrvey.

In 124%, Tirarau somewhat reluctantly accepted the Crown’s jurisdiction over his
dispute with Forsaith, and the evidence which suggested that he had been mistaken in
his accusations that the settler had been viclating wahi tapu and trading in human
ckullz. What is less clear was the source of George Clarke’s authority under law to
demand land gs a penalty for 2 minor robbery and disturbance to the peace. Although
the Colonizl Office gave its sanction to the confiscation of the area, Stirling has
pointed out that the Secretary of State for the Colonies (Lord Stanley) condermned the
‘penal infliction’ as one of ‘questionable propriety’ and warned that ‘the most

dangercus consequences’ might result to the welfare of Maori and the peace of the
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solony it such incidents were too frequently met with confiscation of large amounts of

terriiory for disposal to sstilers.

The government did not begin actual purchase operations in the hearing district until
the 149505 when the Mative Land Purchase Department was set up. Only one
trangaction — that pertaining to Ruarangi (35,000 acres) — directly involved Te
Parawhan, although the operations of the department had & far larger impact on their

land heoldings and their geo-political power as a whole. Mo records of the

cotiations around Ruarangl have been found, and the purchase of that block gains
significance only as part of a wider government acquisition of the bulk of the lands
arcund the Whangarei harbour in these years. This report has pointed to a number of
problems n the practice of the government’s purchase commissioner and in more
general policy,  In practical terms, Johnson rarely consulted with all right-holders or
properly establishing boundaries before making payments on lands. Resident groups
somstiaes found lands sold from under them, while the interests of absentee right-
holders might well be ignored. Subsequent complaints were generally patched up by
later payments, but the practice undermined the capacity of night-holders to retain

their lands and fell short of standards of informed and willing consent.

Thers 1z also a question of the fairness of the price paid and its distribution. At
Puarangi this worked out at less than 5d per acre, a payment that Te Parawhau shared
with IMgati Whatua and Te Uriohau. These lands were later resold at an upset price of
10/- per acre. In nearby lands, described in this report, the rate of payment was higher,
amnounting to as much as 2/- per acre. Although this rate was rather more than that
received ty Te Urichau for lands to the south, the difference largely reflected the
value of this accessible area requisite to the expansion of settlement from Whangarei.
Thess lands were resold for as much as 15/- per acre. Johnson tried to buy before
Maori bacame aware of the prices they might receive in a free market, and the
Crown’s capacity 1o control the rate paid per acre by means of its pre-emptive right
was 4 particular complaint of the Kaipara-Whangarei tribes.  In more general terms,
the contradiction between a standard of “fair and equal contracts’ as being required in

the acqusition of land from Maori, and the intention to finance the running of the

' Cited Stirling. “The Lands of Te Urighau’, p. 22.



colony by the profits from on-sale, played a crucial role in the provision of an

lequate capital base and their resultant economic marginalisation.

HE)

Furthermore, there was litile resp@nsﬂbﬂﬁwt‘y taken for or control exercised cver the
distribution of the purchase price. Mo problems arose for Te Parawhau at Ruarangi
alihough all the monies for Mgatl Whatua were handed over to a single rangatira. The
general trend was, however, for increasing dispute over distribution of the price
within the wider region. In some cases such as Parua, the money for Te Parawhau
wag given almost in its entirety to Tirarau, and we do not know whether he distributed
it further. Again, there are indications of problems in adjacent blocks — of Tirarau’s
dernand for all the payment — but this reflected issues of authority, which remained

unsetiled by the sale negotiations, rather than simple cupidity.

Thess problems were compounded by the failure of Johnson to set aside adequate
reserves for vendors at Ruarangl and elsewhere, despite the general instruction from
Melean that this should be a priority in his purchase arrangements. He invariably
kept the reserves as lirnited as possible and Te Parawhau were expected 1o repurchase
those lands at a much higher rate per acre (10/-) than they had received for the parent
blocks (5d 1o 2/2d). Thus at Ruarangi no lands were set aside. One thousand acres
were purchased back, by Tirarau, at Maungataupere (18,500 acres) but at
Maungskaramea Te Parawhau kept only 500 acres out of the sale of an estimated
30,000 acrez. This practice undermined the validity of government justification of its
payment of low prices, in the first instance, that part of the real consideration lay in
the value imparted to remaining lands by the greater security of title and the advance
of zettlement. In the case of Te Parawhau, however, they were expected to pay for
those benefits themselves. Furthermore, there was no provision for any commiunal
trust in these lands, grants to which were made out in the names of the leading men

only.

The mast serious short-coming of Crown policy m these years was the failure to set

up an independent inquiry regarding the multiple layers of ownership, which were

now known to exist within Maori tenure, in order to correctly determine rights in the

particular lands which it wished to purchase. Instead, both Johnson and his successor,

ran, made their own decisions about who should be paid, and might be persuaded



ac much by political assessments of where power lay as by their sense of where
ownership really resided. The basis of their decisions was often unclear, and they
tendad to exploit the complexity of tribal tenure by making separate payments to
simgle vendor groups and rangatira, favouring those offering to sell even though they
kmew that other rights were likely to be involved. When this resulted in tribal dispute,
Crown purchase of the land in contention was then promoted as the best solution to
the disagreement. This process was highlighted at the desirable site of Whakahara
where the Crown accepted the claims of O’Brien and Taramoeroca without question

and sought to ‘complete’ the transaction for the ‘public good’. As Tirarau and Parore

o protest their exclusion from these dealings, the purchase began to be seen as

requistie o continued tribal peace in the neighbourhood. In contrast to the sarlier

tance of Tiraraw’s rights over the upper Wairoa lands, officials now saw ‘TNgati
Whatua' sz the ‘real owners’. Caught on the backfoot, Tirarau and Parore accepted

the transaction on the symbolic acknowledgement of their rights.

Tirarau as a rangatira, acknowledged on all sides to be very senior in the region, and
one who was well disposed to the Crown, received many of its payments. The
question arises as to whether this practice was & proper acknowledgment of rangatira
nghts, or resulted in the undermining of the traditional controls which had regulated
the relationship between rangatira and community. The conclusion of this report has
been that It was increasingly difficult for the ‘tribe’ to keep the actions of their senior
men under check when Crown officers were ready to by-pass tribal runanga and make
paymentc to individual rangatira before the matter could be fully discussed and
gonsent of all right-holders gained. Rangatira were given the opportunity to dictate

rather than reflect wider tribal opinion, upsetiing the balance of traditional tenure.

The Crown has also been criticised for favouring the status quo, and for recognising
the rights of recent conquerors in the face of Maori custom, while Tirarau himself has
been placed squarely in this category. It has been argued here, however, that the
problem lay more particularly in the Crown’s failure, especially in its commencerert
of purchases, to mvestigate and accommodate the whole spectrum of rights which
mught he within the land. Tiraraw’s rights at Maungakaramea, for example, cannot be

geen 35 deriving from conquest except in so far as that conquest dated back four or
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five generationz. The question was not whether Tirarau had rights in the land, but

whether others did also.

Tirarau was locked into competition with rival rangatira from Te Urichau and MNgati
Toki, and cannot be seen as the sole “culprit” in this matter. At Mangakahia, the
government acknowledged that its dealings had caused complaint on both sides; the
P W SN - ey Al e ; al 3 e 3 - 2 2 P

problem was centred in the Crown’s failure to make proper investigation rather than
in the actions of competing chiefs and peoples. Generally, too, Tirarau did not deny
the right of other rangatira to participate in payments, but did insist on his own right
io order the disposal of lands within the sphere of his authority and the distribution of

the purchase price paid for them.

The government’s practice revived tribal rivalries and Tirarau, whose power base was
dwindling as his immediate and most closely related family declined in number, was
placed increasingly on the defensive. The first challenge to Tiraran’s authority in the
general region came not from his cousin, Paikea of Te Uriohau, but from other
Mgapul people (Mgati Told) who had migrated down the Mangakahia valley from
Fakohe and were disputing the rights of Te Parawhau and Te Uriroroi in the general
area, mact especially over the valuable Poroti gumfield.  Tirarau, backed by Te
Uriroro, and the Whangarel based hapu, and potentially commanding the allegiance
of lan in the Bay of Islands, fronted up to the Kaikohe-based chiefs, Matiu Te Aranui
and Hirs Te Awa, who were allied with MNgati Moeroa and joined by a party of Te
Unohsu in pursurt of their own tribal objectives. Shots were exchanged with fatalities
on both sides and the Fox ministry had to call on Governor Grey to exert his own

personal influence to secure a cessation of hostilities.

A cimilar outbreak of fighting was only avoided within the hearing district itself
vecauss Tirarau and other Te Parawhau leaders had been willing to abandon any
claim to the lands south of the Tauraroa and Manganui Rivers, which had been left
vacant after Ika 2 Ranginui, and took no part in the negotiations or payments for that
area.  They subsequently also gave up rights to Maungatawhiri, Hungahungatoroa,
and lands to the east of the Wairoa River as well. Te Uriohau, under the leadership of

Paikes, and anxious to retain the goodwill of the Crown, similarly agreed not to
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the nights of Tirarau and Parore, nor try to overturn existing arrangerments in

the lands wnraediately to the south of the Wairoa River.

It wag within this context of disturbance in terms of tribal power balance, communal
controls, and conceptions of the land, that the government imtroduced its plan to

revolutiomss Maorl land tenure.  The native land legislation of 1865 went well

beyond cetting up a body by which to determine ownership according to customary
termure, 1o an intention of replacing that tenure with one based on a principle of
mdividual, freehold title. Rights of individual sale were created which had not exsted
n traditional usage. As settlers and politicians grew more impatient for lands to be
opened  for settlement, the government also abandoned rueasures which had
contermplated mnanga control of this new machinery (the 1862 Act). The outbreak of
fighting at Mangakahia amongst Maori who had sworn loyalty to the Crown was seen
as proof that only an European umpire would be able to make fair decisions about
title. A judge and formal court thus replaced an earlier enactment of a more culturally

appropriats model of title determination.

Both Paksha and Maori saw the Native Land Court primarily as part of the machinery
of sale, but m the early years, its use in the hearing district was closely tied to outside
iribal accormodations and the desire to avoid conflict. Agreement was reached that
older, informal alienations to Europeans would not be challenged. It was
acknowledged that all three major descent groups had traditionally held rights in the
Wairca lands, but to forestall dispute, allow seitlement to remain undisturbed, and
simplify title, this area was now divided among the leading rangatira. Title was then

trancferrad to those Europeans who had already been placed on particular blocks.

The procszedings of the Native Land Court in its seminal sittings for Te Parawhau, at
Whangarei and Mangawetere, have been described in some detail in order to show the

interzection of communal practice with modern commercial practicalities which

underlay the practice of Maori in this district. Both pre-court arrangement of the
question of ownership and rangatira domination of the title was usual, with lands
being awarded to one or two of the senior men, and then rapidly sold to settlers and
local entrepreneurs, such as Grahame (Walton’s former partner), Dargaville, and his

former manasger, Edwin Mitchelson.



It quickly came to the attention of the governraent that there was danger for Maori in

ancoursging them to place rangatira alone, and without encumbrance or formal trust

obligations, m the legal ttles of all their lands. Maon did so in the expectation that

rangatira would continue to act on their behalf and fulfil traditional obligations, but

et wag to deprive the wider body of righi-holders of any right under the law,

e overrding right — legal ownership of the land, with all 1ts attendant powers — was
given to 3 few ndividuals, replacing raulti-faceted use rights exercised by multiple
pecple and groups. Leaders thms acquired a right and capacity beyond that which
could be exercised under customary usage, and the communal capacity of the hapu to
vets cales was further impaired. Although tacit and unrecorded trusts were being

made in these blocks, grantees were given none of the liabilities of trustees, nor were

they given effective assistance in that role until much damage had already been done.

Steps were taken to redress the situation under section 17 of the Wative Lands Act
1267, which allowed for a measure of hapu ownership, but while this was an added
proteciion for Maori, it also had the potential of preventing their full use and
developrent of the land. Implementation of the Act was undermined by Maori
suspicion that the government was intending to regain its monopolistic powers over
the land market (abandoned with the introduction of the Mative Land Court).
Peluctance o use section 17 was unchallenged by Native Land Court judges who saw
the legiclation as unworkable and inappropriste to their long-term goals for
ndrvidualised Maort ownership and the creation of a Maori work force. In any case,
the potential for wider use of trusteeship as irplicit in section 17 was lost in 1873
when the Act was repealed. Legislative efforts to provide for reservation of land
through the capacity to place prohibitions against sale and long-term lease in the title
of blocks, as they passed through the court, met with a similar lack of success. In
general, these provisions seem to have been seen as inappropriate to the forested

blocks which characterised the stage three Kaipara area.

The Mative Lands Act 1873 provided for the precise recording of the names of all
&
persons tound 1o be owners, in a memorial of ownership attached to the title, and was

suppoced to prevent the sort of legal dispossession which had taken place under the

slation. In Kaipara-Whangarei, however, the old practice remained largely
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This reflected the continued influence of rangatira in setting the course of

ction with regards to engagement with Europeans,

d

the land court, and the land

market, but the continuing deference to rangatira and the mistakes of leaders

rating in 3 new system of tenure and purchase, did not excuse the government of
sponcibility, Having over-ridden the customary checks and balances which operated
in Maort cociety, the government had an obligation to oversee the operation of that
machinery to ensure that harm was not being done to others, and that the general
Maon population were not being dispossessed of their tribal lands.  Governments
have, from time to time, been reminded of (and acknowledged) that responsibility,
which was one reason for the frequent passage of ultimately ineffectual remedial

legizlation.

One ouch piece of legislation, designed to protect Maori from actual fraudulent land
desling, was the Mative Land Frauds Prevention Act which was passed only in 1870.
The intention of this measure was o prevent common abuses such payment in alcohol
and forgery of signatures. Fraud Commissioners were alsc supposed to reject
trangactions which were contrary to ‘equity and good trust’, to ensure that no actual
tormal trusts were coniravened and that vendors had sufficient land remaining for
their support. They were given little direction, however, as to what equity and
sufficiency meant, and the question of unrecorded, tacit trusts was left unaddressed.
Standards of oufficiency of land had little meaning if the holdings of individual
grantees nad to be assessed for the support of those individuals, rather than for whole
communities for whom the land was held in informal trusts. In Kaipara-Whangarei,

where the practice of placing a few leading men in the title of blocks dominated even

er changes in the legislation provided an opportunity for a wider recording of
ownership, 1t 1s likely that a growing number of Maori fell through a protective
syctetn which did not go behind the original grant and was geared only to examine the
cituation of vendors. These were almost invariably leading men with adequate

holdings elsewhere,

In the 1870z and early 1880s, there was increasing contention in the Mative Land
Court as the old tribal arrangements came under threat with the rise of a new
generaiion of leadership.  The repeated assertion and counter-assertion of righis

reculted n raore entrenched and exireme views of the bases of ownership and a
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deterioration in tribal relationships, most especially as resources began to dry up.
Tirarau made further compromises. He gave up Mangarata to prevent an escalation of
dispute of Parore’s claims and, to the consternation of other Te Parawhau leaders,

subcequently allowed Te Urichau into the title of Whangaimokopuna.

v Tirarau readily engaged in the Mative Land Court, his view of right-holding

ntially traditional. Ownership of lands along the Wairoa River rested
with “all the tribe’ which, in Tirarau’s view, mcluded hapu from branches of tribes
which ars now thought of as the completely different entities of Te Parawhau, Te
Poroa, and Te Urichau, Members of Te Parawhau began to complain, however, that
sgrlier arrangements were being ignored and that their rangatira, in this case, had
permutted another tribe into the title of a block which was within the heart of their

rohe.

The Whangaimokopuna case also illustrated the problems of reliance on individual
rangatira when the legal rights bestowed by the Native Land Court were absolute, as
well as the diffioulties faced by Maori when something went wrong in the title
process. Avenues of redress were limited, especially if a representative chief had
heen pracent at the hearings in question, and the prejudices of the Chief Judge could
prove a difficult obstacle since the decision to grant a rehearing lay largely with him.
After five years agitation, and with the support of the Mative Affaire Committes, Te
Parawhan gained a reconsideration of their case. This rehearing resulted in the
exclusion of not only Te Uriohau frorm the title but also all Te Parawhau right-holders

except Tauraw as Tirarau’s immediate successor.

After 17

5, the private purchaser dominated in transactions in the hearing district and
the Crown acquired only Okahu (352 acres) in 1895, This was the last of Te
Parawhaw’s lands in that area, and indeed most of the blocks had already passed out of
their hands some years earlier. The question arises, therefore, whether the
government adequately protected Maori in the operation of the land market. The
failure of the government to take sufficient steps to prevent pre-title dealing continued
to protaote the dispossession of Maori and entrenched the influence of private agents.
These men already held a dangerously dominant position in the lives of local Maori

communities as gum traders/store-keepers who were able to control both the price of



comimodities and the price of the resources sold to pay for them. Maori expectations
of an increase in the price for their land were disappointed partly from this cause, and
partly bacsuse the costs of putting lands through the court and other associated
expengss fell largely on their shoulders. In the view of Maori at Kaipara, their

Inters

s fell between the government on the one side and the private purchaser on the

sther, and “sank mnto the gap of nothingness.’

It hac already been argued that protective mechanisms failed to consider and

ard the rights of the underlying community of right-holders who had not found
their way mnto the legal title. By the time Parhament acknowledged the injustice and
tnck coms measures to correct it, under the Native Equitable Owners Act 1886, it was
already too late for Te Parawhau and their allied hapu. The government was
unwilling to throw settler title into question and the Act provided a potential remedy
‘.\tnmﬂy i cases of land still within Maori ownership. Nor did reserve apparatus prove
effective in & context of pre-court dealing, tribal rivalry and rangatira dominance
within hearings, and suspicion of government powers of land monopoly. This
growing landlessness was, however, a matter of little concern to government officers.
So long as the gum and timber trade provided a buffer for Maori, the loss of land was

not concidered especially harmfil, or likely to make them a burden on the state.

The pocitive reports of government officers on the state of the native condition in the

1270

and 1880s disguised the real situation for Te Parawhau and the hapu of
Whangarei, Government observers were influenced in their views by the peaceful
disposition of Maori in these years and by the former’s own approval of the Native
Land Court for its promotion of settlement and its impact in terms of individualisation
of title. Those same reports make it clear, however, that the benefits were confined to
a few individuals and were not enduring in nature. Underlying that picture of
prospenty was a rapld transfer of the ownership of lands and control of resources

during which the majority of Maori in the district were reduced to a marginal labour

=

CIee,

and the holdings in the name of Tirarau were greatly diminished. The capacity

of Maort to earn a waged income from cutting timber, and most especially gum
digging, could not compensate Maori for that loss, and probably did not even
outweigh the damage caused by those trades to the social fabric in terms of health,

education, and community cohesion,
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steenth-century administrations did recognise that they held some responsibility
for the health and education of Maori, but provision of such services was minimal and
vilnerable to retrenchment. The efficacy of the supply of services was reduced by
tactars of icolation, cultural prejudice, and the dislocation caused by migration to the
timber camps and gum-fields, yet might have been expanded to some benefit to Maori
in the distrnict. It iz true too, that some of the European population shared these same
problems of poor standards of living in a district overly dependent on declining

resources. The problem was that wider government assistance was directed almost

exclusively towards this latter group and predicated on continuing acquisition of
cheap native land. At the turn of the century, only 10% of the Whangarei and
Faipara districts remained in Maori hands. As a result of the collapse of population —
through mortality and migration — this worked out at some 50 acres per persom,
alihough title was not distributed so widely. In broad terms, this acreage was

roncidered by legislators and officials to be adequate for Maori sustenance although

mich of the land remaining was in fact exhausted or inaccessible.

[t seemz likely that this rmaeant, in the long term, that the Whangarei tribes were left

viable blocks on which to base an economic recovery in the twentieth
certury.  Although an attempt has been made to place issues of early transactions,
Crown purchasing, and use of the MNative Land Court within a wider context of

expenience, only the interests of Te Parawhau in the Stage three hearing district

directly fall within the scope of this report. The rapid transfer of these lands out of the

hands of the tribe into those of the Crown or directly to private purchasers brings that
exgmination of Te Parawhau’s relationship with the Government to a relatively early
close, and a wider assessment of the grievances of Te Parawhau and their allies — and
of the long-term impact of these processes on their lands and resources — must wait

for rezearch of their interssts in the rest of their rohe.
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