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Hei timatanga korero / Introduction

1. This memorandum records the substantive reasons for the Tribunal's decision of 10 April

2024 (Wai 3300, #2.5.18) granting ten applications for urgency regarding current or
pending Crown actions or policies as they relate to the Crown’s review of statutory
enactments containing references to the ‘principles of the Treaty of Waitangi’ and a
proposed Treaty of Waitangi Principles Bill.

Paearu kohukihuki / Urgency criteria

2. The Guide to the Practice and Procedure of the Waitangi Tribunal states the following with

regards to applications for an urgent hearing (at [3.28] — [3.30]):

In deciding an urgency application, the Tribunal has a regard to a number of factors. Of
particular importance is whether:

(@) The claimants can demonstrate that they are suffering, or are likely to suffer,
significant and irreversible prejudice as a result of current or pending Crown
actions or policies;

(b) There is no alternative remedy that, in the circumstances, it would be reasonable
for the claimants to exercise; and

(c) The claimants can demonstrate that they are ready to proceed urgently to a
hearing.

Other factors that the Tribunal may consider include whether:

(@) The claim or claims challenge an important current or pending Crown action or
policy;

(b) An injunction has been issued by the courts on the basis that the claimants have
submitted to the Tribunal the claim or claims for which urgency has been sought;
and

(c) Any other grounds justifying urgency have been made out.

Prior to making its determination on an urgency application, the Tribunal may consider
whether the parties or the take or both are amenable to alternative resolution methods,
such as informal hui or formal mediation under clause 9A of schedule 2 to the Treaty of
Waitangi Act 1975.

Te Horopaki / Context

4. On 14 October 2023, a general election was held whereby the New Zealand National

Party received 38.08% of the popular vote, the ACT Party received 8.64% of the popular
vote, and New Zealand First received 6.08%.!

On 24 November 2023, Coalition Agreements were signed between the National Party
and New Zealand First, and between the National Party and the ACT Party. These
Agreements enabled the forming of a new Coalition Government. The Coalition
Agreements set out the policy programmes for the new Government. In particular:

(a) The Coalition Agreement with the ACT Party required the parties to ‘uphold the
principles of liberal democracy, including equal citizenship and parliamentary
sovereignty’, and in doing so the parties were to inter alia ‘[ilntroduce a Treaty
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“2023 General Election - Official Result” Electoral Commission Te Kaitiaki Take Kowhiri
<www.electionresults.govt.nz>.



Principles Bill based on existing ACT Party policy and support it to a Select
Committee as soon as practicable’.? The existing ACT Party policy is on their
website as follows:?

... The Treaty itself guarantees that “all the ordinary people of New Zealand...have the
same rights and duties of citizenship.” The Treaty does not confer greater privileges on
Maori than the Government owes to other New Zealanders. All New Zealanders have
a basic human right to be treated equally under the law and with equal political worth.
One person, one vote.

1) A Treaty Principles Act and giving New Zealanders a say

Far from a divisive document that affords unique privileges to one group, the Treaty is
a taonga for all New Zealanders, establishing that all New Zealanders have above all
else the same rights and privileges as each other and that the government has a duty
to protect those rights. Treaty principles are not vague “free floating” ideas for activist
judges and officials to divine. Parliament created the “principles of the Treaty”, so
Parliament has the right and the duty to define what they are.

Allowing the courts, the Waitangi Tribunal and the bureaucracy to effectively write the
constitution is contrary to the notion that major constitutional change can only be with
the explicit consent of the people. This is especially important given that the courts and
the bureaucracy are increasingly making reference to vague Treaty principles as
justification for actions which are contrary to other matters (such as equal voting rights).
To avoid the courts and the public service from venturing into areas of political or
constitutional importance based on amorphous principles, Parliament has a duty to set
out what those principles are.

The Maori version of the Treaty provides a guide for its principles:

Article 1: “kawanatanga katoa o o ratou whenua” — the New Zealand Government
has the right to govern all New Zealanders

In the first article of the Treaty, rangatira gave absolutely forever the complete
government (kawanatanga) of New Zealand. However, Maori chiefs were right in 1840
to place two crucial limits on the power of government (and the potential tyranny of the
majority): that their property couldn’t be arbitrarily taken by the government, and that
they would not be denied the same rights and privileges as British subjects.

Article 2: “ki nga tangata katoa o Nu Tirani te tino rangatiratanga o o ratou
whenua o ratou kainga me o ratou taonga katoa” — the New Zealand Government
will honour all New Zealanders in the chieftainship of their land and all their

property

The second article of the Treaty guarantees the chiefs, hapi and all the people of New
Zealand the authority over their land, houses and treasures for as long as they wish to
own those. There is no mention of rights belonging to a particular ethnicity or race in
Article 2 of the Treaty. In the Treaty, Queen Victoria promises ‘te tino rangatiratanga’ of
their lands not just to the rangatira and hapa, but to ‘all the inhabitants of New Zealand.’
However, New Zealand’s history has shown poor regard for upholding Maori property
rights. The protections of property rights against the desires of the government are
weak. Repeatedly, governments seize or impose controls on peoples’ property well
beyond any legitimate public interest and ignore the rights of ownership. ACT believes
the principle of rangatiratanga over one’s own property is a basic human right. The
right to use and enjoy one’s own property is a basic human right for natural persons
embodied in a number of overseas constitutions and the UN Declaration of Human

New Zealand National Party & ACT New Zealand “Coalition Agreement” (2023) at 9.
ACT Party “A path from co-government to democracy” (2023) at 3 — 4 (emphasis in original). See also ACT
Party “The Treaty Principles Bill” <www.treaty.nz>.



Rights. ACT believes in the words of the Treaty: that rangatiratanga over one’s property
and possessions are protected.

Article 3: “a ratou nga tikanga katoa rite tahi” — all New Zealanders are equal
under the law with the same rights and duties

The third article of the Treaty is unequivocal. It guarantees equal rights for all (nga
tikanga katoa rite tahi). This is consistent with New Zealand’s egalitarian culture and
political history, where many peoples came to New Zealand to escape the inequalities
of class, caste or tribal societies. The guarantee for equal rights is embodied in the Bill
of Rights Act and the first article of the UN Declaration of Human Rights which states
that “All human beings are born free and equal in dignity and rights.” ACT says that
nobody is entitled to superior rights or privileges because of their ancestry or identity.
To argue otherwise is inconsistent with the Treaty’s guarantee of equal rights and duties
for all.

Putting the Treaty Principles Act to referendum

The End of Life Choice Act was passed by Parliament in 2019 and confirmed by the
people in referendum at the 2020 election. This sequence allowed Parliament to
debate and fine tune a proposed law, and the people to have the final say about
whether it should become law. Critically, this was a ‘binding’ referendum. The majority
voted ‘yes’ and it automatically became law. We propose the same process for the
Treaty Principles Act. This law should be passed by Parliament with the usual process
of debate, public submissions, more debate, then subject to a yes or no vote by the
public. Public ratification would have two effects. It would put the Act above other
statutes because it would be one of few, along with the laws that brought in the MMP
voting system and the End of Life Choice Act, that have been ratified by the people.
Second, it would legitimise an open debate about the Treaty and its place in our
constitutional future. The result would be a much more robust and widely understood
conception of New Zealand’s constitutional arrangements, and each person’s rights
within it.

The New Zealand Parliament is highest representative of the people. Questions of
constitutional importance must be debated there. All New Zealanders, including Maori,
will be able to have their say in the open select committee process, where alternate
interpretations of what the Treaty actually says can be heard and debated openly. ACT
believes that in a democracy based on equal rights of all the ultimate decider of
important issues has to be the people.

(b) The Coalition Agreement with New Zealand First required the parties to reverse measures
taken in recent years which, it was claimed, ‘have eroded the principle of equal citizenship’
by inter alia:*

Conduct[ing] a comprehensive review of all legislation (except when it is related to, or
substantive to, existing full and final Treaty settlements) that includes “The Principles of the
Treaty of Waitangi" and replace all such references with specific words relating to the
relevance and application of the Treaty, or repeal the references.

Nga mahi a te Karauna / Crown action and policies

6. On 27 November 2023, Her Excellency the Governor-General Dame Cindy Kiro issued
warrants of appointment for the Prime Minister, Deputy Prime Minister and each of the
Ministers. They were then sworn in. Those ministers (and the public service associated
with each ministerial portfolio) comprise the Executive branch of the Government of New
Zealand, commonly referred to as the Crown.

4 New Zealand National Party & New Zealand First “Coalition Agreement” (2023) at 10.



7. Since that time, Crown Ministers have been briefed and/or instructed officials to: (a)
prepare a Treaty Principles Bill; and (b) undertake a comprehensive review of all legislative
references to the ‘principles of the Treaty of Waitangi’.

8. These Crown actions and policy developments follow what is in the Coalition Agreements.
To date there has been no formal consultation with Maori regarding the details for the
proposed Bill or the Statutory Review.

Treaty Principles Bill

9. The Minister responsible for the Treaty Principles Bill is the Associate Minister of Justice,
the Hon David Seymour.

10. Crown counsel have indicated that while timing is subject to change (Wai 3300, #3.1.13
at [31)):

(a) Decisions on the Government’s legislative agenda and final timing, and policy decisions on
these matters, are still subject to Cabinet decision.

(b) Officials are currently working towards a timetable for seeking Cabinet approval of policy
proposals in May 2024.

(c) Subject to Cabinet decisions, it is proposed that an exposure draft of the Bill could be
released publicly for consultation in July 2024.

(d) The current best estimate of when the Treaty Principles Bill may be introduced is mid-
November 2024.

Statutory Review

11. The Statutory Review is a separate workstream from the Treaty Principles Bill. It is led by
Te Arawhiti. The Minister responsible for Te Arawhiti is the Minister of Justice, the Hon
Paul Goldsmith. The evidence shows that Te Arawhiti have (a) commenced a review of
enactments; (b) identified 40 Acts and five Bills that reference the Treaty/Tiriti; and (c) is
undertaking further policy work on options to progress this workstream.

Nga Tapaetanga Kérero a te Karauna — Submissions of the Crown

12. On 9 February 2024, Crown counsel filed submissions in response to the applications for
urgency referred to this panel by Her Honour Deputy Chairperson Judge Sarah Reeves
(Wai 3300, #3.1.3). Crown counsel noted the policies and proposals would give rise to
complex and distinct policy issues involving multiple agencies if progressed to a hearing.
It was submitted if urgency was granted, this would compromise the Crown’s ability to
respond comprehensively to the applications in the compressed timeframes that are
typical of urgent inquiries. This would extend to preliminary matters, including the
discovery of documents. Crown counsel also noted that it was problematic to assess
whether urgency should be granted on a high-level basis as set out in the applications.

13. Crown counsel further contended that a global, urgent inquiry into the issues raised in the
applications is not practicable, in light of the complexity of those issues, the distinct policy
initiatives involved, and the fact that the issues raised span the work of a large number of
government agencies. Inquiring urgently across such a breadth of subject matter may
have implications for the assistance that agencies and counsel can provide the Tribunal,
with flow-on effects for the depth and utility of any resulting Tribunal recommendations.

Ngéa Tapaetanga Korero a Nga Kaitono me étahi atu — Submissions of other parties

14. We attach as Appendix A a summary of all the applications for urgency and submissions
of the parties filed or presented prior to, during and following the hearing held on 8 April



2024. These are reviewed in some detail due to way the submissions were received over
several weeks and are arranged under the urgency criteria.

15. We also summarise the Crown’s responses to those submissions in the same document.
Nga Puinga o te Whakataunga / Reasons for Decision

16. The Tribunal agrees with the Crown that the inquiry would be problematic and not
practicable if it were broad in scope. The Tribunal has, therefore, issued directions setting
out a clear process for identifying the issues succinctly and confining the urgency hearing
to an inquiry into the Treaty Principles Bill and the review of statutory enactments that
reference the ‘principles of the Treaty of Waitangi’ (See Wai 3300, #2.5.18 & #2.5.23).
Therefore, it is our view that the Crown’s concerns have been addressed.

17. We understand that the Ministry of Justice (MOJ), Te Arawhiti and Te Puni Kokiri are the
lead agencies responsible for these policy initiatives and actions, as far as we know.
Officials of the MOJ have also taken steps to action the commitments set out in the
Coalition Agreements, namely:

(a) MOJ officials have met with Hon David Seymour (Associate Minister of Justice) to
discuss policy proposals;

(b) MOJ officials have prepared Ministerial briefings containing policy proposals related
to the Treaty Principles Bill;

(c) papers have been prepared for Hon Paul Goldsmith (Minister of Justice) and
Cabinet related to the proposed Bill and the 2024 legislative programme;

(d) MOJ officials have set indicative timeframes for the introduction of the Treaty
Principles Bill to Cabinet, seeking consultation on an Exposure Bill, and indicating
possible timing for the introduction of the final version of the Treaty Principles Bill to
Parliament; and

(e) Te Arawhiti officials have provided a briefing paper to the Hon Goldsmith and the
Minister of Maori Development, the Hon Tama Potaka, on the Statutory Review.
Accordingly, the Crown’s concern relating to the need for multiple agencies to be
involved is clearly without foundation.

Reasons for our decision granting urgency on 10 April 2024 (Wai 3300 #2.5.18)

18.We remind parties that we may hear claims concerning both past and contemporary
Crown actions. Section 6 of the Treaty of Waitangi Act 1975 sets out this jurisdiction as
follows:

6 Jurisdiction of Tribunal to consider claims

(1) Where any Maori claims that he or she, or any group of Maoris of which he or she is a
member, is or is likely to be prejudicially affected—

(@) by any ordinance of the General Legislative Council of New Zealand, or any
ordinance of the Provincial Legislative Council of New Munster, or any provincial
ordinance, or any Act (whether or not still in force), passed at any time on or after
6 February 1840; or

(b) by any regulations, order, proclamation, notice, or other statutory instrument made,
issued, or given at any time on or after 6 February 1840 under any ordinance or
Act referred to in paragraph (a); or



19.

20.

21.

22.

(c) by any policy or practice (whether or not still in force) adopted by or on behalf of
the Crown, or by any policy or practice proposed to be adopted by or on behalf of
the Crown; or

(d) by any act done or omitted at any time on or after 6 February 1840, or proposed
to be done or omitted, by or on behalf of the Crown,—

and that the ordinance or Act, or the regulations, order, proclamation, notice, or other
statutory instrument, or the policy or practice, or the act or omission, was or is inconsistent
with the principles of the Treaty, he or she may submit that claim to the Tribunal under this
section.

(2) The Tribunal must inquire into every claim submitted to it under subsection (1),
unless—

(a) the claim is submitted contrary to section 6AA(1); or
(b) section 7 applies.

(3) If the Tribunal finds that any claim submitted to it under this section is well-founded it
may, if it thinks fit having regard to all the circumstances of the case, recommend to
the Crown that action be taken to compensate for or remove the prejudice or to prevent
other persons from being similarly affected in the future.

(4) A recommendation under subsection (3) may be in general terms or may indicate in
specific terms the action which, in the opinion of the Tribunal, the Crown should take.

This jurisdiction requires the Tribunal to inquire into claims filed by any Maori claiming that
he or she is likely to be prejudicially affected by any matter listed in s 6. Section 6(2) makes
it clear that the Tribunal must inquire into the matter as alleged unless one of the
exceptions listed in that provision apply.

The Tribunal has many claims before it waiting to be heard. To manage this workload,
annual planning occurs in line with the Tribunal’s strategic direction (See Te ROopd
Whakamana i Te Tiriti o Waitangi — Waitangi Tribunal Strategic Direction 2014 — 2025).
The only time the priorities set out therein are readjusted is when an application/s for
urgency or priority is/are granted. In deciding whether to grant urgency, the Tribunal must:®

... set criteria for determining the proper deployment of its resources to research, hear, and
report on all the claims before it. The Tribunal will grant an urgent inquiry only in exceptional
cases and only once it is satisfied that adequate grounds for urgency have been made out.
Such inquiries will inevitably delay active inquiries already in train, and the claims of those
seeking urgency must be balanced against the numerous claims involved in active inquiries
and those in preparation. Deferral of an existing inquiry may be the practical effect of a
decision to grant an urgent hearing.

The Tribunal requires an applicant to demonstrate that the Tribunal should prioritise a new
urgent inquiry and redirect its limited staff and resources from its programme of current
inquiries to do so. The threshold is high. The Crown acknowledges this is an assessment
for the Tribunal, but Crown counsel raised the issue of whether the prospect of prejudice
is too speculative to warrant redirection of the Tribunal’s limited resources and whether
there is sufficient utility and urgency in granting urgency.

The Tribunal is satisfied that all the criteria for urgency have been made out as elaborated
upon below. We consider urgency should be granted. The issues and possible outcomes

Guide to Practice and Procedure of the Waitangi Tribunal (August 2023) at [3.27].



are more than speculative and can be easily inquired into through a truncated hearing
programme. The Tribunal also has the capacity to complete the hearing process.

Important Crown actions and policy

23.

24,

25.

26.

27.

The Guide to the Practice and Procedure of the Waitangi Tribunal requires us to consider
whether the ‘claim or claims challenge an important current or pending Crown action or
policy’ (at [3.29]). In our view the Crown’s current and pending policies and actions
certainly meet the test of being “important”. More than that, as the submissions from
claimants and Crown have identified, they may be of fundamental constitutional
importance.

A number of counsel for the applicants submitted that these actions, practices, and policies
have constitutional significance. Janet Mason noted, for example, that ‘we must not forget
that te Tiriti/the Treaty is the agreement that gave birth to this nation. It is New Zealand’s
constitutional foundation’ (Wai 3300, #3.1.25 at [24]). Annette Sykes also emphasised the
constitutional importance of Te Tiriti o Waitangi/the Treaty of Waitangi as the founding
document of this country (Wai 3300, #3.1.26 at [24]). Both made the point that the
proposed Treaty Principles Bill and the statutory review of enactments could potentially
impact those rights enshrined in the Treaty and Treaty settlements, if amended or repealed
unilaterally by one party to the Treaty.

At the hearing on 8 April 2024, Ms Sykes submitted that it is unfair to the applicants and
Maori generally, that the Coalition Government would commit to amending and impliedly
repealing existing statute laws through the review of the enactments referring to the
principles of the Treaty and by the Treaty Principles Bill. They are, she contended, putting
a Bill before Parliament that will impliedly repeal existing statute and common law without
even consulting Maori. That practice, she submitted, is unconstitutional. It is a collision
between the constitutional underpinnings of te Tiriti and He Whakaputanga and the
obligations of Parliament to exercise good government and make good legislation (Wai
3300, #4.1.2 at 60). In reply to the Crown, she went further and described it as the ‘infliction
of State violence on indigenous peoples ... it's a violent suggestion to say you can
undermine or take away or rewrite rights that were negotiated in good faith in 1840...".
She went on to state that ‘to contemplate the unilateral development of law that would
take away the fundamental constitutional issues ... [is] a pernicious attempt on the part of
the Crown to take away the constitutional framework on which this modern New Zealand
society has [been] built ..." (Wai 3300, #4.1.2 at 100).

From what we understand from submissions in reply, Ms Sykes also submitted that any
inquiry should consider whether or not the development of the Treaty Principles Bill is a
proper use of the resources of the nation or an abuse of process, given the suggestion of
the Prime Minister in the media that the Bill will not be supported by the New Zealand
National Party beyond Select Committee.

Gregor Allan for the Crown addressed the issue of the utility of the Waitangi Tribunal
making recommendations at this point. He argued that ‘the proposed Treaty Principles Bill
[was] not born of [any] proceeding policy development by Government’. It was born, he
noted, ‘of political decision-making predicate to the formation of Government’. It was an
action that was completed ‘prior to being sworn in as Government, and prior to the
Governor-General accepting confidence in the Coalition that it can command a majority in
the House’. Mr Allan submitted that this is distinctive because the essence of urgency is
to enable the Tribunal to recommend measures to avert significant and irreversible
prejudice. The Tribunal cannot recommend that Government revisit the policy as the
decision to introduce a Treaty Principles Bill is a decision consequent upon a foundational
political commitment, with as yet ‘no flesh on the bones’ (Wai 3300, #4.1.2 at 92 — 93).



Irreversible prejudice

28.

29.

30.

31.

The Treaty Principles Bill may have a significant impact on all statutory and common law
jurisprudence concerning the way statutory references to the principles of the Treaty of
Waitangi should be interpreted. There is only limited analysis provided by the Crown in
submission or in information shared with the Tribunal of the significance of these policies
for Maori generally, for existing treaty settlements, impending settlements, kaupapa or
thematic claims, and the ongoing responsibilities of the Crown in accordance with Treaty
principles.

It appears at this stage, without hearing any other evidence, that the only reasons why the
Crown is actively engaged in drafting and furthering the Treaty Principles Bill and the
Statutory Review of enactments referring to the principles of the Treaty of Waitangi is
because those policies are prescribed by the Coalition Agreements.

Furthermore, with respect to the statutory review, there are at least 40 enactments
identified with sections that refer to the ‘principles of the Treaty of Waitangi’. There is no
Treaty based analysis completed by the Crown that has been provided to this Tribunal
demonstrating any rationale for the review, yet such a review will likely amend or repeal
statutes that will impact Maori rights or Crown responsibilities with respect to Treaty
principles. Counsel for the Crown gave the example of the Fisheries legislation. Of course,
that legislation is directly linked to the Maori Fisheries Settlement 1992. This example
demonstrates the foreseeable harm that could result if this statutory review is not
completed carefully and analytically to identify what harm or problem the Crown is seeking
to address and what impact repeal or amendment will have on existing treaty and common
law rights and relationships.

For these reasons we find the applicants have demonstrated that they are suffering, or
are likely to suffer, significant and irreversible prejudice because of current or pending
Crown actions or policies.

Alternative remedy

32.

33.

34.

We agree with the applicants and interested parties that there are no reasonable
alternative remedies. In particular, we note that if there is an exposure draft of the Bill, the
normal procedures according to the Cabinet Manual are that it is drafted by the
Parliamentary Counsel Office and released to government agencies as part of the
consultation process for the legislation.® There is no guarantee that the applicants will
even receive a copy of the exposure draft Bill, let alone be consulted and invited to make
comments.

Ms Sykes submitted that the consultation proposed by the Crown is insufficient in Treaty
terms. Consultation comes too late after the underlying policy process has been
completed. She argued that the Crown has assumed that its Treaty obligations do not
apply to the policy formulation process leading up to the drafting of the Bill and it also
assumes that the advice to Ministers would not benefit from input from its te Tiriti partner.
We agree this is an issue for inquiry given the information we have available to us.

Mahony Horner Lawyers submitted that the lack of a sufficient consultation process with
Maori is one of those additional grounds. Counsel also expressed concerns that the Treaty
Principles Bill will foreseeably use the language of the Treaty to craft an interpretation of
the Treaty not reflected in either the English or Maori text (Wai 3300, #4.1.2 at 74). We
agree that, on its face, this appears to be an issue for further inquiry.

Cabinet Office Cabinet Manual 2023 at [7.49] — [7.52].



35. We also note that these policies have been progressed without any significant consultation
with Maori. The minimum principles of consultation are set out in Wellington International
Airport Ltd v Air New Zealand and Wellington International Airport v Waka Kotahi.” Even
at this lowest possible level of engagement, counsel submitted that the Crown is ignoring
the fact that this is a matter ‘that strikes at the heart of the Crown-Maori relationship and
the very foundation of the Crown’s presence in and right to govern in Aotearoa’ (Wai 3300,
#3.1.51 at [23]). Only a full inquiry will determine if this is correct.

36. Counsel for the Crown submitted that there is no knowledge of what the public consultation
process will look like. The process options in the Ministerial briefings are not evidence of
what will actually happen.

37. The information available to the Tribunal suggests that the Crown has omitted any
extensive consultation with Maori. Nor is it evident that it intends to design a clear and
coherent consultation process commensurate with the constitutional significance of these
policies. What is planned is a general process offered to all New Zealanders, many of
whom will not understand the historical context, language differences between the two
texts, and the legal significance of te Tiriti/the Treaty. This is a matter that will need to be
explored at hearing.

38. This Tribunal has found that the Crown has a duty to consult with Maori on matters of
importance to them. The duty does not exist in all circumstances. What the Crown must
do is to make informed decisions so that it can say it has had proper regard to the impact
of their actions and policies on Treaty principles. However, in some cases, the issues may
be of such importance to Maori that consultation is required.®

39. Only a hearing will fully identify whether this is so in the context of the circumstances of
this inquiry.

Readiness for hearing
40. All applicants made submissions on this issue and claimed they are ready to go to hearing.
Comity

41. The Crown’s submissions filed on 9 February 2023 stated that ‘the stage of the policy
process, whether decisions have been made by Ministers, and other related issues, a
particular policy or reform initiative’ were important considerations. Such matters may not
be ‘amenable to an urgent inquiry for several reasons (including prematurity, other timing
related concerns and as a result of the principle of comity/non-interference in the
Parliamentary process)’ (Wai 3300, #3.1.3 at [5.2]).

42. The principle of comity is also referred to as ‘the principle of the non-interference of the
court[s] in parliamentary proceedings’.® While the Tribunal is respectful of the principle of
comity, its jurisdiction is not limited by it. As Her Honour Judge Carrie Wainwright has
written (Wai 3058, #2.5.4 at [21]):1°

We do not consider that the Crown’s interpretation of the Treaty of Waitangi Act 1975
coloured by the principle of comity is correct. Quite simply, the Waitangi Tribunal is a
creature of statute. We can do what the Treaty of Waitangi Act 1975 says we can do; we

7 Wellington International Airport Ltd v Air New Zealand [1993] 1 NZLR 671 (CA) at 675 — 683 and Wellington
International Airport v Waka Kotahi [2022] NZHC 954 at [44] — [45].

8 See Waitangi Tribunal Napier Hospital and Health Services Report (Wai 692, 2001).

9 Ngati Whatua Orakei Trust v Attorney-General [2018] NZSC 84, [2019] 1 NZLR 116 (SC).

10 See also [20] — [24] of this memorandum-directions.



43.

44,

45.

46.

47.

cannot do what it says we cannot do. It says that we cannot inquire into bills unless
specifically requested to do so (ss 6(6) and 8).

The latest decision from the Waitangi Tribunal on comity is recorded in the memorandum-
directions of His Honour Judge Damian Stone dated 16 February 2024, in relation to the
Te Aka Whai Ora urgency application. In that decision, His Honour noted that while the
Tribunal acknowledges the comity principle, ‘the Tribunal’s jurisdiction remains up until the
introduction of a Bill into Parliament’ (Wai 3307, #2.5.6 at [14]).

This accords with the decision in the Attorney-General v Mair, where His Honour
Baragwanath J made the point that ‘[s]ince Parliament has authorised the Tribunal to
review statutes, it must a fortiori countenance review of all Legislative and Executive
conduct short of bills referred to in s 6(6) [of the Treaty of Waitangi Act 1975]".*! The Court
of Appeal in Milroy v Attorney-General has also said that it may be that any ‘proposed
legislative conduct of the Crown said to depart from a previous stance and to be
inconsistent with Treaty rights may be within the jurisdiction of the Waitangi Tribunal’.*?

What does this mean for this case? While relying on the principle of comity, the Crown has
particularly stressed the issue of timing. This concerns where the development of policy
lies in the Executive process. Crown counsel submitted that assessing urgency was
problematic, because Government policy decisions are required to implement
commitments in the Coalition Agreements. The process of implementation involves a
policy, and in some cases a law reform process informed by advice. Where appropriate,
consultation with affected groups may occur. This depends on the stage of the policy
process. It depends on whether decisions have been made by Ministers, and other related
issues. Furthermore, a particular policy or reform initiative may not be amenable to an
urgent inquiry for several reasons (including prematurity or other timing related concerns).
Decisions on urgency may also be affected by the principle of comity (non-interference in
the Parliamentary process). This means a close focus on the relevant policy or reform
process is required when responding to and assessing an application for urgent inquiry
(Wai 3300, #3.1.3 at [5.2]). The Crown effectively contends that it is too late to alter the
foundation political commitments contained in the Coalition Agreements, but yet it is too
early in the current policy process to know for certain what will happen.

We say there is nothing in terms of timing relating to the policy process to date that impacts
upon this Tribunal’s jurisdiction. Furthermore, the parties to the Coalition Agreements
could equally decide to change their commitments as these are not set in stone. Acting as
the Crown, the relevant Ministers must consider many more factors, including the Crown’s
obligations in terms of Treaty principles. These are matters that go beyond those
contemplated at the time the Agreements were finalised by the leaders of the relevant
political parties.

There is, of course, nothing novel or unprecedented about the Tribunal hearing claims that
raise Treaty issues with proposed Crown policy or actions. As is noted above, s 6 of the
Treaty of Waitangi Act charges the Tribunal with hearing Treaty claims concerning ‘any
policy or practice proposed to be adopted by or on behalf of the Crown’, and ‘any
act...proposed to be done or omitted, by or on behalf of the Crown’.®®* The Tribunal has
conducted many inquiries into claims put before it on this basis, including its inquiry into
proposed State-Owned Enterprises legislation in 1986, its inquiry into claims concerning
radio spectrum proposals in 1999,%° its inquiry into the policy and implementation of large-
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Milroy v Attorney-General [2005] NZAR 562 at [18].

Treaty of Waitangi Act 1975, ss 6(1)(c) — (d).

Waitangi Tribunal Muriwhenua Interim Report (Wai 45, 1986).

Waitangi Tribunal Radio Spectrum Management and Development Interim Report (Wai 776, 1999).



48.

49.

scale governmental projects,’® and numerous inquiries into proposed Crown Treaty
settlements.

In addition, while the principle of comity is a matter to take into account when evaluating
whether to grant urgency, it is only one of several factors that this Tribunal should have
regard to. In this case, the foreseeable likelihood of significant irreversible prejudice
counters against the proposition that the principle of comity should prevail during the
evaluation process. We find accordingly.

Furthermore, the pace and speed taken by the Coalition Government to implement the
Coalition Agreements in terms of the Treaty Principles Bill and the statutory review of
enactments referring to the principles of the Treaty of Waitangi are significant Crown
actions and policies which may or may not be in breach of Treaty principles. That is
another issue that can only be addressed by granting an urgent hearing.

Te Whakataunga / Decision

50.

For all the above reasons, we confirm our urgency decision issued on 10 April 2024.

Tribunal panel members for the urgent inquiry

51.

52.

We deem the hearing process for the urgent inquiry will have utility for the broader Wai
3300 inquiry process as a case study with respect to a number of the preliminary themes
already identified for the wananga and hearing programme. To ensure that can happen,
Kevin Prime, Derek Fox and Dr Grant Phillipson will re-join the panel for the hearing to
inquire into the substance of this matter to be held on 9 — 10 May 2024.

With respect to Mr Prime, we advise that he was previously a named claimant in the Ngati
Hine Lands, Forests and Resources (Paraone and others) (Wai 682) claim. An amended
statement of claim has been filed with respect to the proposed Treaty Principles Bill. Mr
Prime has not had anything to do with this filing, nor has he actively participated in Ngati
Hine’s claims for several years. He is no longer a named claimant. This has been
confirmed by counsel for Wai 682. If any party has any objections to him sitting as part of
the Tribunal panel for this urgent inquiry, they should file submissions on the matter by no
later than 5pm, Friday 3 May 2024.
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Confidentiality and discovery matters

53. The Presiding Officer will issue a separate decision on the release of the confidential
Crown documents to the Record of Inquiry and whether there should be further discovery.

Me tuku atu te Kairéhita i tétehi kape o ténei whakahau ki éra ki te rarangi whakamohio mo
Wai 3300.

The Registrar is to send a copy of this direction to all those on the distribution list for Wai 3300.

WHAKAPUMAUTIA ki te Whanganui-a-Tara i te 26 o Paengawhawha 2024.

Kaiwhakawa Matua Dr Caren Fox
Tiamana
TE ROPU WHAKAMANA | TE TIRITI O WAITANGI





