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Appendix B: Te Tiriti o Waitangi framework

1. As descendants of signatories to te Tiriti, the claimants hold their own
interpretation of te Tiriti, based on korero tuku iho and their
understanding of the application of te Tiriti today. Their understanding
of te Tiriti underpins how they govern their tribal affairs, their

relationship with the Crown, and their participation in this inquiry.

2. Central to the claimants’ Tiriti understanding is that they do not support
any treaty interpretation which seeks to limit, balance, or qualify their
rangatiratanga based on an incorrect view that
kawanatanga/sovereignty was ceded under te Tiriti. Further, the
passage of time, and the assumptions the Crown now holds in relation
to the scope of its kawanatanga/sovereignty today, do not change their

position.

3. The claimants support the Tribunal’s findings in He Whakaputanga me
Te Tiritit regarding the nature of the agreements reached under te Tiriti

o Waitangi in 1840, which include:?

€)) The rangatira who signed te Tiriti 0 Waitangi in February 1840
did not cede their sovereignty to Britain. That is, they did not
cede authority to make and enforce law over their people or

their territories;

(b) Rangatira agreed to share power and authority with Britain.
They agreed to the Governor having authority to control British
subjects in New Zealand, and thereby keep the peace and

protect Maori interests;

(c) The rangatira consented to the treaty on the basis that they and
the Governor were to be equals, though they were to have
different roles and different spheres of influence. The detail of

how this relationship would work in practice, especially where

1 Waitangi Tribunal, He Whakaputanga me te Tiriti: The Declaration and the Treaty [Wai
1040, October 2014].

2 Waitangi Tribunal, He Whakaputanga me te Tiriti: The Declaration and the Treaty [Wai
1040, October 2014], at xxii.
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the Maori and European populations intermingled, remained to

be negotiated over time on a case-by-case basis;

(d) The rangatira agreed to enter land transactions with the Crown,
and the Crown promised to investigate pre-treaty land
transactions and to return any land that had not been properly

acquired from Maori; and

(e) The rangatira appear to have agreed that the Crown would
protect them from foreign threats and represent them in

international affairs, where that was necessary.

Te matapono o te tino rangatiratanga / The principle of tino
rangatiratanga

4, Article 2 of te Tiriti guaranteed tino rangatiratanga to Maori.3

5. As mentioned above, the rangatira who signed te Tiriti in February
1840 did not cede their sovereignty to the Crown; that is, they did not
cede authority to make and enforce law over their people and
territories.” Rather, in accordance with te Tiriti, Maori rangatiratanga
or authority was to be recognised and respected, and rangatira were
to continue to exercise their rights and responsibilities to their hapi in

accordance with their tikanga.®

6. In Tino Rangatiratanga me te Kawanatanga, the Tribunal emphasised
that to understand rangatiratanga under te Tiriti, it is crucial to first
understand He Whakaputanga o te Rangatiratanga o Nu Tireni of 1835
(“He Whakaputanga”).t

3 Waitangi Tribunal, He Whakaputanga me te Tiriti: The Declaration and the Treaty [Wai

1040, October 2014], at 14.

4 Waitangi Tribunal, He Whakaputanga me te Tiriti: The Declaration and the Treaty [Wai

1040, October 2014], at 529.

5 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 69.

6 Waitangi Tribunal, Tino Rangatiratanga me te Kdwanatanga: The Report on Stage 2 of

the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 57.



7. He Whakaputanga was signed by Maori to sustain and guarantee
those rights and responsibilities that their hapli possessed and

practised prior to the signing of te Tiriti.”

8. The Tribunal found that He Whakaputanga undoubtedly amounted “to
an assertion of their authority to make and enforce laws, and therefore,
of their sovereignty”.2 It was an “unambiguous declaration that hapi
and rangatira authority continued in force and that Britain had a role in
making sure that state of affairs lasted” as the contact between Maori

and foreigners increased.®
9. In Tino Rangatiratanga me te Kawanatanga the Tribunal emphasised:

(@) Te Tiriti was a continuation of the affirmations in He
Whakaputanga and “in fact strengthened tino rangatiratanga

rights and responsibilities”;1°

(b) In accordance with te Tiriti, Maori were to have their authority
in their sphere of influence equal to that of the Crown in its
sphere, and where questions of relative authority arose, they
were to be negotiated through discussion and agreement

between the parties;! and

(c) The Crown’s authority is expressly limited to its own sphere of
influence. Alongside it, and equal to it, is te tino rangatiratanga

of Maori.12

7 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 58.

8 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 56.

9 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 57-68.

10 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 58.

11 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 69.

12 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 70.



10. In respect of the Crown’s duties around tino rangatiratanga, the

Tribunal went on to say:!3

The duty of the Crown was (and is) to foster tino
rangatiratanga (Maori autonomy), not to undermine it,
and to ensure its laws and policies were just, fair, and
equitable, and would adequately give effect to treaty
rights and guarantees, notably those affecting hapu
autonomy and tikanga, and hapi retention and
management of their lands and resources.

Te matapono o te kawanatanga / The principle of kawanatanga

11. In relation to the principle of kawanatanga, the Tribunal in Tino
Rangatiratanga me te Kawanatanga said: 4

The Crown’s duty from the outset was to ensure treaty
rights and guarantees were recognised in its laws and
policies — especially those affecting hapa autonomy and
tikanga, and hapu retention, control and management of
their lands and resources, including the determination of
titles. Laws must be equitable (see our discussion of the
principle of equity in section 2.4.7). Where Government
decisions or policies, or their impacts, were
discriminatory, or placed unreasonable limitations on
tribal or hapt exercise of tino rangatiratanga, they were
not in accordance with the agreement reached with Te
Raki Maori in February 1840 as to the respective
spheres and responsibilities of kawanatanga and
rangatiratanga.

12. It is important to note the high threshold the Tribunal accorded to the

exercise of kawanatanga:!®

We accept that it might well be the case that in some
situations the Crown must balance its treaty obligations
to Maori against the interests of other sections of the
community — for instance, in exceptional circumstances,
such as war, or in the interests of public safety, or in
matters involving the national interest. But even so, as
the Tribunal has found in the past, such a balancing
exercise must not be undertaken ‘without restraint’; that
is, it must not diminish the authority of tribes and hapda.

13 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 69.

14 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2
of the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 60.

15 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 61.
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And in the absence of such exceptional circumstances,
the Crown had and has no right to impinge on the rights
of Te Raki hapt and iwi to make their own decisions.

Te matapono o te houruatanga/ The principle of partnership

13.  The Tribunal in Tino Rangatiratanga me te Kawanatanga held the
principle of partnership is a right derived directly from the treaty and
means, as treaty partners, Maori and the Crown are to move forward
together and beside each other. They are to negotiate and manage
their respective spheres of authority, as well as shared spheres when

the two intermingled.®

14.  The Tribunal said that the Crown cannot unilaterally decide what Maori
interests are or what the sphere of tino rangatiratanga encompassed
— that is for Maori to negotiate with the Crown. Instead, in the spirit of
partnership, the Crown has a duty to engage with Maori (rather than
merely consult) on how it should recognise rangatiratanga and, where
agreed, give effect to it in New Zealand law. Likewise, the Crown is
obliged to include Maori in decision-making around the operation of

law in Maori communities, or in cases where Maori are impacted.t’

15. The Tribunal noted that where Crown consultation has left Maori
feeling disempowered and trapped in processes that offer a shadow of
participation, rather than substance, it has not met the test of

partnership.18

Te matapono o te whakaaronui tétahi ki teétahi / The principle of mutual
recognition and respect

16. The Tribunal in Tino Rangatiratanga me te Kawanatanga says te Tiriti

was founded on the relationship between Maori and Crown. This

16 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 70.
17 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 62.
18 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 63.
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relationship was based on mutual recognition and respect which “are

vital qualities in the treaty relationship”®

17.  The Tribunal described the extent of the Crown’s duty to recognise and

respect Maori as follows:20

In our view, it was the duty of the Crown at the outset to
recognise and respect mana, tikanga, kawa,
matauranga, kaitiakitanga, and te reo Maori. At the
heart of Maori values and the Maori way of life was and
is tikanga. The Crown must recognise and respect
tikanga Maori values and Maori systems of law.

18. In discussing tikanga, the Tribunal stated further that tikanga “still lies
at the heart of Maori society, is unique to each iwi, and is dynamic”.?!
Therefore, to understand and recognise tikanga, the Crown has a duty
to engage with hapi and iwi in accordance with their tikanga as it

adapts and changes.

19.  The Tribunal goes further to say that the Crown’s recognition and
respect of hapl communities and their authority over their lands and
waters, and taonga, should be evident in the importance it places on
the treaty guarantee of tino rangatiratanga.??

Te matapono o te matapopore moroki / The principle of active protection

20. The Tribunal has long held that the principle of active protection is
inclusive of the Crown’s duty to protect Maori interests and their

exercise of rangatiratanga.?®

21. In Tino Rangatiratanga me te Kawanatanga the Tribunal stated that
the duty of active protection did not arise from the Crown’s sovereign

authority. Instead, it is a duty which requires the Crown to help restore

19 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 63, 70.

20 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 64.

21 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 64.

22 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 64.

23 Waitangi Tribunal, Tino Rangatiratanga me te Kdwanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 64.



balance to the relationship with Maori that became unbalanced as the
Crown assumed an authority far beyond the bounds understood by te

Tiriti.24

22.  Accordingly, the duty of active protection stems from the Crown’s

breaches of the treaty.

23. The Tribunal stated further that the Crown duty of active protection
“calls for active effort from the Crown jointly to realise the potential of

the treaty as a living, evolving agreement”.?°

24.  The Tribunal found that the principle of mutual recognition and respect
should take precedence over that of active protection as it better
reflects the partnership envisioned by te Tiriti. However, the Tribunal
also said that active protection remains a useful measure by which
Crown actions and omissions can be assessed, and for reminding the
Crown of its obligations where such actions and omissions have

caused prejudice to Maori.?6

Te matapono o te whai hua kotahi me te matatika mana whakahaere /
The principle of mutual benefit and development

25. The right to mutual benefit and development stems from the
understandings upon which te Tiriti was signed.?’

26. Consistent with the principle of partnership discussed above, the
Tribunal in Tino Rangatiratanga me te Kawanatanga recognised that
Maori entered the treaty with the understanding and expectation that
they would develop and grow alongside British settlers in New

Zealand.28

24 \Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 66, 70.

25 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 66.

26 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 67.

27 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 67.

28 Waitangi Tribunal, Tino Rangatiratanga me te Kdwanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 67.



27.  The Tribunal noted that the treaty intended that Maori would both
contribute to, and benefit from, the economic development of the

colony in New Zealand, alongside settlers.?®

28.  To give effect to this, the Tribunal stated that the Crown was required
to make specific efforts to help Maori become ‘equal in the field’ with

settlers.3°
29. In discussing the right to development, the Tribunal stated:3!

The Crown’s duty was to ensure that Te Raki hapi each
retained the lands and resources that they wished to
retain or would need to engage with the new economy
and benefit from the treaty and from colonisation.
Clearly Maori had the right to take part in new
opportunities and commercial ventures, and the further
right to positive assistance (such as Government fund-
ing) to do so.

30. The Crown also had a duty to assist Maori by providing suitable land
titles which would enable them to borrow using their collectively held

land as security.3?

Te matapono o te mana taurite / The principle of equity and equal
treatment

31. Article 3 of the Treaty guaranteed Maori equitable treatment, and
citizenship rights and privileges, and the Crown undertook to provide
both.33

32. Equity requires the Crown to focus attention and resources to address
the social, cultural, and economic requirements and aspirations of
Maori.34

29 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 67.

30 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 67.

31 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 67.

82 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 67.

33 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 67.

3 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2
of the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 67, 71.
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33. In its provision of equity, the Crown is to ensure that measures are
developed and implemented in partnership with Maori and are both

culturally and legally appropriate.3°

34.  The Tribunal in Tino Rangatiratanga me te Kawanatanga stated that
“providing the same or similar service across Maori and non-Maori
population groups may be quite unlikely to satisfy the principle of
equity”. Accordingly, satisfying the principle of equity requires fair

treatment, not just treatment that is equal or the same.36

35. The Crown has a duty to “actively address inequities experienced by

Maori” and this duty “is heightened if inequities are especially stark”.3”

36. In addition, the Crown is obligated to “positively promote equity”, and
‘Iwlhere Maori have been disadvantaged, under the principles of
active protection and equity, the Crown is required to take measures

to restore the balance”.3®
Te matapono o te whakatika / The principle of redress

37.  The Tribunal has found that where the Crown has breached the treaty
agreement through its legislation, policy, actions, or omissions, Te
Raki Maori are afforded the right to redress from their treaty partner,
including financial or other compensation.3® On the principle of redress

the Tribunal said:4°

This right may arise from assault on or sustained
undermining of hapd and iwi autonomy ; or from
breaches resulting from failure to protect taonga ; or
involving land loss or other loss of resources or resource
rights. Importantly, the fact that this principle is ‘derive[d]
from the Crown’s obligation to act reasonably and in

S5Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 68.

36 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 67.

37 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2
of the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 67.

38 Waitangi Tribunal, He Aha | Péra Ai? The Maori Prisoners’ Voting Report (Wai 2870, 9
August 2019), at 14.

39 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 68.

40 Waitangi Tribunal, Tino Rangatiratanga me te Kdwanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 68-69.



good faith’ raises the question of broader Crown
obligations to redress prejudice in the decades before
historical claims could be made to the Tribunal. In our
view, the Crown had an obligation to investigate fully
claims of injustice or prejudice or both made in the many
petitions Te Raki Maori submitted. Where it found that
its actions were inconsistent with promises made in the
treaty, it had a further obligation to provide timely and
adequate redress. The Crown has in fact shown that it
did recognise such an obligation in that it has on
occasion entered into direct negotiations to settle Maori
claims, acknowledged prejudice, and provided some
limited redress in the period preceding the
establishment of a Tribunal process.

Substantive redress is an important step in re-
establishing the mutual recognition and respect
embodied in the treaty relationship, for restoring the
honour of the Crown, and for providing a renewed
opportunity for giving effect to the treaty’s guarantee of
tino rangatiratanga and, ultimately, te matapono o te
houruatanga.





