
IN THE WAITANGI TRIBUNAL Wai 3300, Wai 3314, Wai 3330, Wai 3308, 

Wai 3077, Wai 682, Wai 3309, Wai 2959, 

Wai 3315, Wai 3324, Wai 3218, Wai 1194, 

Wai 1212, Wai 3319 

In the Matter of the Treaty of Waitangi Act 1975 

And in the Matter Tomokia ngā tatau o Matangireia – the 

Constitutional Kaupapa Inquiry (Wai 

3300) 

And in the Matter a claim by Nicola Dally-Paki on behalf of 

her whānau, hapū, iwi, whānau whānui 

and whāngai (Wai 3319) 

And in the Matter 

And in the Matter 

And in the Matter 

a claim by Dr Rapata Wiri on behalf of his 

whānau, hapū, iwi, whānau whānui and 

whāngai (Wai 3330) 

a claim by Ms Merepeka Raukawa-Tait on 

behalf of her whānau, hapū, iwi, whānau 

whānui and whāngai (Wai 3314) 

a claim by Mihirawhiti Searancke, Renee 

Hinerangi Searancke, Doreen Hinemania 

Richards, Kingi Tuheka Hetet, Boyce Te 

Wharemaru lhakara II Taylor and Sharon 

Bettina Searancke-Rakena and others on 

behalf of her whānau, (Wai 1504) 

___________________________________________________________________________ 

CLOSING SUBMISSIONS OF COUNSEL FOR MS NICOLA DALLY-PAKI WAI 

3319, DOCTOR RAPATA WIRI WAI 3330 MS MIHIRAWHITI SEARANCKE AND 

OTHERS WAI 1504, AND MS MEREPEKA RAUKAWA-TAIT WAI 3314 IN 

RESPECT OF WAI 3300 THE CONSTITUTIONAL URGENT HEARING 

DATED IN TOKOROA THIS 22nd DAY OF MAY 2024 

___________________________________________________________________________ 

Counsel Acting: Ārama Ngāpō  

NL Lawyers-Barristers & Solicitors 

Tokoroa Office 

58 Bonaly Street 

PO Box 518, 

Tokoroa, 3444 

P 07 8867540 

E arama@nll.co.nz 

E: waitangi@nll.co.nz 

Wai 3300, #3.3.15

mailto:arama@nll.co.nz
teofilh
New Stamp

teofilh
New Stamp

teofilh
Text Box
22 May 24



1 
 

CLOSING SUBMISSIONS OF COUNSEL FOR MS NICOLA DALLY-PAKI WAI 

3319, DOCTOR RAPATA WIRI WAI 3330 MS MIHIRAWHITI SEARANCKE AND 

OTHERS WAI 1504, AND MS MEREPEKA RAUKAWA-TAIT WAI 3314 IN 

RESPECT OF WAI 3300 THE CONSTITUTIONAL URGENT HEARING 

 

May it please the Tribunal  

 

 INTRODUCTION 

 

1. We act for the following Claimants and interested parties, (“the Claimants”): 

  

1. Ms Nicola Dally-Paki Wai 3319; 

2. Dr Rapata Wiri Wai 3330;  

3. Ms Mihirawhiti Searancke Wai 1504; 

4. Ms Merepeka Raukawa-Tait Wai 3314; and 

5. Ms Cherie Kurarangi. 

 

THE SCOPE OF THE URGENT INQUIRY 

 

2. We submit the current or pending Crown actions and policies as they relate to 

a statutory review of all enactments containing references to the ‘principles of 

the Treaty of Waitangi’ and a proposed Treaty of Waitangi Principles Bill are 

in breach of the principles of the Treaty of Waitangi.”1  

 

3. We know Māori supported the Government in World War 1 and World War 2. 

Monty Souter2 discussed the price of citizenship for Māori in Aotearoa was 

paid by the loss of Māori lives in battle, land was alienated from Māori, Te Reo 

Māori was beaten out of Māori. Now the Coalition Government wants to 

redesign, reframe and dictate principles of the Treaty.   

 

4. The introduction of a proposed Treaty of Waitangi Principles Bill and a review 

of the Principles of the Treaty of Waitangi has been met with unprecedented 

opposition by Māori. Māori have expressed their opposition to the decisions 

made by the current Government. Claimant Wai 3319 states: 

 

“The current and pending Crown actions or policies as they 

relate to the review of all enactments to the “principles of 

the Treaty of Waitangi” and a proposed Treaty of Waitangi 

Principles bill is an abuse of power by the Crown.”3 

 

 STATEMENT OF ISSUES 

 

5. The Waitangi Tribunal issued a statement of issues to investigate in the Urgent 

inquiry. They are as follows:  

 

 
1 Wai 3300, #2.5.23, Memorandum-Directions of Chief Judge DR C L Fox on Procedural Matters for Urgent 

Inquiry [17 Paengawhāwhā 2024] at [7] 
2 Monty Soutar Nga Tamatoa The Price of Citizenship (David Bateman Ltd, Auckland, 2008)  
3 Wai 3319 Amended Statement of Claim Filed 15 April 2024 at [6] 
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Treaty Principles Bill 

 

1. “Is the Crown’s policy, and the process it has undertaken, in relation to 

the Treaty Principles Bill consistent with te Tiriti o Waitangi and its 

principles? 

 

a. What Treaty principles apply to the Crown’s laws, policies, 

practices, actions and omissions in relation to the proposed 

Treaty Principles Bill? 

 

b. In the context of the proposed Treaty Principles Bill, what are 

the Crown’s duties and obligations to Māori arising from 

those Treaty principles? 

 

c. What is required by the Crown to give effect to these Treaty 

principles in this context, including, in relation to engagement 

with Māori, and the process of developing the proposed 

Treaty Principles Bill? 

 

d. To what extent, if at all, are the Crown’s laws, policies, 

actions and omissions in relation to the Treaty Principles Bill 

inconsistent with te Tiriti o Waitangi and itsprinciples, and the 

Crown’s legislative obligations relating to te Tiriti and its 

principles? 

 

2. To what extent are Māori suffering or likely to suffer prejudice as a 

result of the Crown’s policy and process in relation to the Treaty 

Principles Bill? 

 

3. What findings and/or recommendations should the Tribunal make 

about any prejudice suffered, or likely to be suffered, by Māori as a 

result of Crown conduct in relation to the Treaty Principles Bill?”4 

 

6. We submit the Crown’s policy, and the process it has undertaken, in relation to 

the Treaty Principles Bill is inconsistent with the Treaty of Waitangi and its 

principles. The Crown owes a duty of care to Māori when it develops laws, 

policies, and practices. The Crown has failed to give rise to the obligations and 

duties they owe Māori under Treaty of Waitangi. Ms Dally-Paki states:  

 

 “any enactments by the Crown to introduce a Treaty of Waitangi 

Principles Bill will unfairly prejudice Māori. Māori are a minority 

in Aotearoa and thereby our voice and votes will be constrained 

statistically. Ms Dally-Paki does not support the proposition of Act 

New Zealand Party to erase our history by the introduction of a 

Treaty Principles Bill.”.5 

 

 
4 Wai 3300, #1.4.1 
5 Wai 3319 Amended Statement of Claim Filed 15 April 2024 at [7] 
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Treaty Clause Review 

 

1. “Is the Crown’s policy, and the process it has undertaken, to “conduct 

a comprehensive review of all legislation (except when it is related to, 

or substantive to, existing full and final Treaty settlements) that 

includes “The Principles of the Treaty of Waitangi” and replace allsuch 

references with specific words relating to the relevance and application 

of the Treaty, or repeal the references”, consistent with te Tiriti o 

Waitangi and its principles? 

 

a. What Treaty principles apply to the Crown’s policy to 

conduct a review of the Treaty clauses? 

 

b. In the context of the Crown’s policy to conduct a review of 

Treaty clauses, what are the Crown’s duties and obligations 

to Māori arising from those Treaty principles,including in 

relation to the Treaty principles of tino rangatiratanga and 

partnership? 

 

c. What is required by the Crown to give effect to these Treaty 

principles in this context, including in relation to engagement 

with Māori, and the process of conducting a review of Treaty 

clauses? 

 

d. To what extent, if at all, are the Crown’s actions and 

omissions in relation to its policy to review Treaty clauses, 

and the process it has undertaken, inconsistent with te Tiriti o 

Waitangi and its principles? 

 

2. To what extent are Māori suffering, or likely to suffer prejudice, as a 

result of the Crown’s policy and process to review Treaty clauses. 

 

3. What, if any, findings and/or recommendations should the Tribunal 

make in relation to any prejudice suffered, or likely to be suffered, by 

Māori as a result of the Crown’s review of Treaty clauses.”6 

 

7. The Crown’s policy and the process it has undertaken, to “conduct a 

comprehensive review of all legislation that includes “The Principles of the 

Treaty of Waitangi” and replace all such references with specific words relating 

to the relevance and application of the Treaty or repeal the references” is 

inconsistent with Treaty of Waitangi and its principles. Ms Dally-Paki states:7  

 

“the Coalition Government and the Crown have failed to treat Māori 

as a treaty partner. The Crown is abusing its power by introducing 

racist legislation under urgency. Accordingly, Māori voices are 

 
6 Wai 3300, #1.4.1 
7 Wai 3319 Amended Statement of Claim Filed 15 April 2024 at [8] 
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curtailed as Urgency bypasses any consultation the Crown should 

have with their Treaty partner.” 

 

8. We submit the proposal to introduce a Treaty Principles Bill and a Treaty 

Clause Review will unequivocally prejudice Māori. The actions of the 

Coalition Government are an attack on Māori values, customs, and 

epistemological views. Furthermore, the Coalition Government seeks to 

homogenise Māori and undo years of progress towards positive Treaty 

Relationships.  

 

OUR CLAIMANTS 

  

9. We submit that our Claimants and interested Parties have identified their 

position on the issues before the Tribunal in their Amended Statement of 

Claims.  

 

Nicola Dally-Paki 

 

10. In summary, Ms Dally-Paki states “The actions of the Coalition Government 

will breach the principles of the Treaty of Waitangi by failing to diminish 

Māori rights to sovereignty and self-governance, give adequate effect to the 

principles of te Tiriti in the legal system of Aotearoa, and leave Māori to 

speculate on what the reformed policies will be and how they will operate”.8  

 

11. The Claimant perceives the current and pending Crown actions or policies as 

they relate to the review of all enactments to the “principles of the Treaty of 

Waitangi” and a proposed Treaty of Waitangi Principles bill is an abuse of 

power by the Crown. The Claimant purports the Crown is acting in bad faith, 

by engaging in an avaricious power grab without any regard for the harm to be 

caused to Māori, nor any cognisance of, nor recognition of, the basic rights of 

Māori as set out in the Treaty of Waitangi. 

 

12. The Claimant says that in essence, the Coalition Government and the Crown 

have failed to treat Māori as a treaty partner. The Crown is abusing its power 

by introducing racist legislation under urgency. Accordingly, Māori voices are 

curtailed as Urgency bypasses any consultation the Crown should have with 

their Treaty partner. A Treaty Principles Bill and a review of the Treaty Clauses 

will unfairly prejudice Māori. The watered-down principle of Partnership 

undoubtedly dismisses.   

 

Interested Parties Evidence 

 

13. Ms Merepeka Raukawa-Tait, Wai 3314 states “the Coalition Agreements 

signed between the New Zealand National Party and the ACT New Zealand 

and New Zealand First Party translated into a Treaty of Waitangi Principles 

Bill breaches the Treaty of Waitangi. The introduction of such a Bill will 

 
8 Wai 3319 Amended Statement of Claim Filed 15 April 2024 at [5] 
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undermine the foundations in which tikanga and mātauranga Māori are 

recognised in law”.9 

 

14. Dr Rāpata Wiri, Wai 3330 states “The Claimant says that in essence, the 

Coalition Government and the Crown have failed to treat Māori as a treaty 

partner. The Crown is abusing its power by introducing racist legislation under 

urgency. Accordingly, Māori voices are curtailed as Urgency bypasses any 

consultation the Crown should have with their Treaty partner”.10 

 

15. Ms Cherie Kurarangi states the proposed Treaty Principles Bill will erode 

recently reestablished traditional practices such as tāmoko, Te Reo, kura 

kaupapa, kohanga, whānau whānui, and whāngai. Māori will lose their cultural 

identity and mana as rangatahi will see this as another attack by the Crown on 

Māori. Ms Kurarangi perceives the divisive policies and racist policies of the 

government as resentment against Māori. Ms Kurarangi states if the Treaty 

Principles Bill is introduced, there will be cultural and racial resentment 

towards Māori, and the future loss of Mana will be immeasurable.  

 

16. Ms Mihirawhiti Searancke, Wai 1504 states the ACT Parties Treaty Principles 

Bill is “its junk mail and should be thrown in the trash”. It's extraordinarily 

underhanded for ACT to play with the consciousness of the people of New 

Zealand whether Māori or non-Māori and force a referendum on what I see as 

essentially a challenge of our unwritten constitution and the Judiciary. Ms 

Searancke states keeping the Bill as a draft is disingenuous but at the same time 

a brilliant way to force people to the ACT Party's website to be exposed to 

sophisticated and psychotic babble. Ms Searancke perceives there will be 

pushback from Tangata Tiriti and Māori. Act’s Treaty Principles Bill is a 

distraction and a clear breach of the Treaty of Waitangi. The Tribunal can 

ameliorate this breach. Māori are under threat with any legislative change; 

however, the current government wants to extinguish Māori.  

 

THE SEPARATION OF POWERS 

 

17. The constitutional tension between the Treaty of Waitangi and the Government 

is that:11  

 

“A balance has to be struck between majority power and minority 

right, between the sovereignty of the people exercised through 

Parliament and the rule of the law, and between the right of elected 

governments to have their policies enacted into law and the 

protection of fundamental social and constitutional values. The 

answer cannot always lie with simple majority decision-making. 

Indeed, those with authority to make majority decisions often 

recognise that their authority is limited by understanding what is 

 
9 Wai 3314 Amended Statement of Claim Filed 15 April 2024 at [6] 
10 Wai 3330 Amended Statement of Claim Filed 15 April 2024 at [5] 
11 Sir Kenneth Keith On the Constitution of New Zealand: An Introduction to the Foundations of the Current 

Form of Government <https://gg.govt.nz/office-governor-general/roles-and-functions-governor-

general/constitutional-role/constitution> 
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basic in our society, by convention, by the Treaty of Waitangi, by 

international obligations and by ideas of fairness and justice”. 

 

18. The Crown must acknowledge that the Treaty of Waitangi jurisprudence does 

not evolve in a vacuum. Since 1840, Māori have consistently held the Crown 

accountable. The Crown-Māori relationship needs to move beyond grievance 

to a new era.12 We submit the Crown's proposed actions will create new 

grievances for Māori. We have not seen any consultation or discussion 

regarding the impact of these proposals on Post Treaty Settlement Entities, Post 

Treaty settlement legislation or Treaty settlement yet to be concluded. 

 

19. We submit a review of Treaty Clauses constrains a Judge to fill the gaps in 

statutory working. The Treaty Principles Bill has had a poor process to develop 

the bill and no engagement with Māori. The New Zealand Act Party (“ACT 

party”) policy proposes to rewrite the Treaty of Waitangi Unilaterally. The 

ACT Party bill serves little utility and exacerbates an abuse of power.  

 

20. The Court of Appeal case of Skerret-White & Ors v Minister for Children & 

Ors13 distinguished comity in its application in the Waitangi Tribunal. The case 

highlighted the statutory duty the Waitangi Tribunal has under s6(6) of the 

Treaty of Waitangi Act 1975. It is submitted the Government intends to 

legislate and arbitrate its intention without any oversight or checks and 

balances. The unbridled power the coalition government is exercising is 

unprecedented and an attack on the separation of powers.  

 

21. The case captured the significance of the Tribunal as a “critical part of our 

constitutional architecture”.14 A review of Treaty Clauses will highlight the 

deficiencies of the Crown in upholding their obligations under the Treaty of 

Waitangi and further anchors the tribunal's role in identifying breaches under 

the Treaty of Waitangi. We submit restraint is observed between Parliament 

and the Judiciary, However, the hostile and unconstitutional approach of the 

Government to override Judicial interpretation seeks to challenge this 

principle. The Judicial Review15 heard at the Wellington High Court reflects 

the current relationship between the Judiciary and Parliament.   

 

THE RESERVE POWERS OF THE GOVERNOR GENERAL 

 

22. The introduction of a Treaty Principles Bill will generate division that 

undermines social cohesion and the Māori Crown relationship. The 

government has weaponised a harmonious relationship between us and them. 

The Treaty of Waitangi provides a framework for belonging for the Treaty 

partners. The proposed Treaty Principles Bill and a review of Treaty Clauses 

will undermine the Treaty of Waitangi framework.  

 

23. Is it submitted the Treaty Principles Bills would seriously undermine the 

democratic basis of our system. The enactment of a Treaty Principles Bill is 

 
12 Waitangi Tribunal “Ko Aotearoa Tēnei: report on the Wai 262 claim released” (press release, 2 July 2011) 
13 [2024] NZCA 160 [13 May 2024] at [2d] 
14 At [36]. 
15 Minister for Children v The Waitangi Tribunal [2024] NZHC 931 
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inconsistent with the New Zealand Bill of Rights Act 1990. We submit the 

Governor General can and should exercise their reserve power of refusing royal 

assent to a Treaty Principles Bill. This has never been withheld previously but 

we would expect the Governor General as a representative of the Crown to 

intervene when the actions of the Coalition Government towards Māori is in 

bad faith would withhold assent.  

 

PARLIAMENTARY SOVEREIGNTY 

 

24. The actions of the Government to introduce a Treaty Principles bill contravenes 

the principles of legality. Lord Hoffmann explained the principle by stating:16  

 

“Parliamentary sovereignty means that Parliament can, if it chooses, 

legislate contrary to fundamental principles of human rights… the 

constraints upon its exercise by Parliament are ultimately political, 

not legal. But the principle of Legality means that Parliament must 

squarely confront what it is doing and accept the political cost. 

Fundamental rights cannot be overridden by general or ambiguous 

words. This is because there is too great a risk that the full 

implication of their unqualified meaning may have passed unnoticed 

in the democratic process. In the absence of express language or 

necessary implication to the contrary, the courts, therefore, presume 

that even the most general words were intended to be subject to the 

basic rights of the individual.”  

 

25. We submit the Government cannot in a vacuum by ignoring their Treaty 

obligations. Parliament rendered the Treaty Principles into law through Treaty 

Clauses and allowed the Courts to elaborate on their application.17 The removal 

of Treaty Clauses by Parliament unilaterally hamstrings the Courts and 

undermines democratic legitimacy. The introduction of a Treaty Principles Bill 

and a review of the Treaty Clause undermines decades of jurisprudence 

incrementally developed by common law.  

 

26. The introduction of a Treaty Principles Bill is contrary to fundamental rights 

and Tikanga and international law. Matthew Palmer has stated that the Treaty 

“exists in a shadowland: half in and half out of law”, where Treaty references 

in statute are “the primary way in which the Treaty has legal effect”.18 The 

introduction of stand-alone clauses such as “give effect to”, “have regard to”, 

or “take account of” was a starting point to give effect to the Treaty of 

Waitangi.  

 

27. The New Zealand Supreme Court stated the trend in more recent statutes to 

give a greater degree of definition as to how the Treaty principles are to be 

given effect and departs from the more general, free-standing Treaty clauses 

 
16 R v Secretary of State for the Home Department, ex parte Simms [2000] 2 AC 115 (HL); and R (Daly) v Secretary 

of State for the Home Department [2001] UKHL 26, [2001] 2 AC 532. 
17 New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641. 
18 Matthew Palmer The Treaty of Waitangi in New Zealand’s law and constitution (1st ed, Victoria University 

Press, Wellington, 2008) at 207. 
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like that in section 4 of the Conservation Act.195 Nevertheless, the New 

Zealand Supreme Court stated:19 

 

“… the move to more finely tuned subtle wording does not 

axiomatically give support to a narrow approach to the meaning of 

such clauses. Indeed, the contrary must be true given the 

constitutional significance of the Treaty to the modern New Zealand 

state. The courts will not easily read statutory language as excluding 

consideration of Treaty principles if a statute is silent on the 

question.” 

 

28. The Supreme Court says an “intention to constrain the ability of statutory 

decision-makers to respect Treaty principles should not be ascribed to 

Parliament unless that intention is made quite clear”. A review of Treaty 

Clauses allows further breaches of the Treaty by limiting the incorporation of 

Treaty Clauses in legislation. The repugnant actions of the Coalition 

Government will prejudice Māori by attempting to remove any kāwanatanga 

and rangatiratanga.  

 

29. We submit the recently released Waitangi Tribunal report into the Oranga 

Tamariki (Section 7AA) Urgent Inquiry stated:  

 

“Once Ministers are sworn in and the government is formed, the 

executive so constituted are responsible for meeting the Crown’s 

obligations to Māori under the Treaty of Waitangi. It is a Treaty of 

Waitangi, not a proclamation of Waitangi, and the Crown does not have 

a unilateral right to redefine or breach its terms. The obligation is to 

honour the Treaty and act in good faith towards the Treaty partner” 20 

 

 CONCLUSION 

 

30. The relationship between the Crown and Māori is evident.21 The Government 

of the day appears to subjugate these rights to the detriment of Māori and Māori 

are expected to acquiesce. Furthermore, the concept of ‘partnership’ is to be 

considered as the interwoven relationship the Crown and Māori have under the 

Treaty of Waitangi. The proposal of a Treaty of Waitangi Principles Bill serves 

to undo decades of Treaty jurisprudence that have been developed by the 

Judiciary. It therefore is not a process where the Crown should seek to impose 

a referendum with a predictable outcome against Māori. 

 

31. Constitutionally, regardless of the intentions of the parties in 1840, Tikanga 

Māori is inherent in the foundations of the treaty text, both in its terms and in 

its daily application through principles. The Crown is obligated to recognise 

their obligations under the Treaty of Waitangi which is significant from a 

 
19 Trans-Tasman Resources Limited v Taranaki-Whanganui Conservation Board [2021] NZSC 127 At [151]. 
20 Waitangi Tribunal Report into The Oranga Tamariki (Section 7AA) Urgent Inquiry Report at [1.6]   
21 Ruth Ross “Te Tiriti o Waitangi: texts and translations” (1972) 6 New Zealand Journal of History 129 at 140. 

See too Waitangi Tribunal Rēkohu: A Report on Moriori and Ngāti Mutunga Claims in the Chatham Islands (Wai 

64, 2001) at [262] 
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common law perspective. The Crown should adhere to and act in accordance 

with the Te Reo version of the Treaty of Waitangi.  Framing treaty undertakings 

in this way reinforces the Crown's commitments to Māori, identifying it as a 

caretaker alongside others responsible for mana, Tino rangatiratanga, and the 

mauri of iwi and hapū, as outlined in Articles Two and Three.  

 

32. Our Claimants individually and collectively see the suffering of Māori as a 

lived experience caused by a failure to honour the Treaty. They have a lack of 

trust in the Crown. Any trust and confidence in the Crown with the introduction 

of the Treaty Principles Bill erodes this further.  

 

 

May it please the Tribunal these are Counsels closing submissions. 

 

 

Dated: 22nd May 2024 

 

 

 

                   

Ārama Ngāpō                                                                        

Counsel for Claimants 




