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LIST OF DEFINED TERMS AND ABBREVIATIONS

April 2019 Circular Cabinet Office Circular CO 19(3) “Better Co-ordination of
Contemporary Treaty of Waitangi Issues” dated 2 April
2024, Wai 3300, #6.5.2

ACT Policy Refers to the ACT Policy in relation to the Treaty Principles
Bill incorporated into the New Zealand National Party & ACT
Coalition Agreement

National/ACT Coalition Agreement the New Zealand National Party & ACT New Zealand
Coalition Agreement dated 24 November 2024

National/NZ First Coalition the New Zealand National and New Zealand First Coalition

Agreement Agreement dated 24 November 2024

Coalition Agreements The term “Coalition Agreements” refers to both the
National/ACT and the National/NZ First Coalition
Agreements

14 December Briefing 2023 Briefing from Ministry of Justice to the Minister of Justice

“Developing a Principles of the Treaty of Waitangi Bill” dated
14 December 2023 included in #A7 bundle of documents

Executive The Executive consists of Ministers (both inside and outside
Cabinet) and Government Departments. The role of the
Executive is to decide policy, propose laws (which must be
approved by the Legislature) and administer the law as at
www.justice.govt.nz/courtsgoing-to-court/without-a-
lawyer/representing-yourself-civil-high-court/new-zealands-
constitutional/>.

Guide The New Zealand Guide to International Law Sources

interested parties Clients represented by Tamaki Legal in Wai 3300
participating as interested parties

Lands New Zealand Maori Council v Attorney-General [1987] 1
NZLR 641 (CA)

Legislative Bid Undated Legislative Bid included in #A7 bundle of
documents

March Briefing Briefing from Ministry of Justice to Associate Minister of

Justice “Policy options for progressing a Principles of the
Treaty of Waitangi Bill” dated 12 March 2024, included in
#A7 bundle of documents

March Circular Cabinet Office Circular CO 24(2) “National, ACT and the
New Zealand First Coalition Government Consultation and
Operating Arrangements” dated 25 March 2024, Wai 3300,
#6.2.6

MACA Marine and Coastal Area (Takutai Moana) Act 2011



Minister

Associate Minister

MOJ

MOJ Information

Ngai Te Rangi Coalition
Government Urgent Claim

Napier Hospital Report

Ngati Apa

October 2019 Circular

R v Sparrow

Sparrow test

the Bill
the Guide

Treaty Handbook

Treaty Principles

the Review

The Strategy
Te Tiriti

the Tribunal
TSOI

UNDRIP

Any references to the “Minister” are to the Minister of
Justice, being the Honourable Paul Goldsmith unless
otherwise expressly stated

Any references to the “Associate Minister” are to the
Associate Minister of Justice (Treaty Principles Bill), being
the Honourable David Seymour

Ministry of Justice

Ministry of Justice’s ‘Principles of the Treaty of Waitangi Bill:
Request for Priority in the 2024 Legislative Programme
Summary Information

We refer here to the Statement of Claim for Wai 3300 dated
11 December 2023, Wai 3308, #1.1.1

Napier Hospital and Health Services Report, Wai 692

Ngaéti Apa and others v Attorney-General [2003] 3 NZLR
643

Cabinet Office Circular CO 19(5) “Te Tiriti o Waitangi /
Treaty of Waitangi Guidance” dated 22 October 2019, Wai
3300, #6.24

R v Sparrow, [1990] 1 SCR 1075

The test outlined by the Canadian Supreme Court in R v
Sparrow to determine whether or not a customary right has
been infringed upon

Treaty Principles Bill

New Zealand Guide to International Law Sources

Treaty Handbook, United Nations Publications, 2013,
reprinted in 2015, 2018

Treaty Principles as introduced in and developed over time
in New Zealand legislation and jurisprudence

Referring to the policy review of legislation referencing the
Treaty principles

Takutai Moana Engagement Strategy

Te Tiriti 0 Waitangi 1840

The Waitangi Tribunal

Tribunal Statement of Issues, Wai 3300, #1.4.1

United Nations Declaration on the Rights of Indigenous
Peoples GA Res 61 (2007)



MAY IT PLEASE THE TRIBUNAL

INTRODUCTION

1.

These joint closing submissions are filed on behalf of the following interested

parties:

a. David Hawea, for and on behalf of the Hawea whanau and Te
Whanau a Kai iwi (Wai 892);

b. Jasmine Cotter-Williams, for and on behalf of her whanau and Ngati

Taimanawaiti iwi (Wai 2063);

C. Stephanie August, for and on behalf of the late Robert Charles

William James Farrar and her whanau (Wai 3096);

d. Robert Gabel, for and on behalf of Ngati Tara of Ngati Kahu (Wai
1886);
e. April Grace, for and on behalf of her whanau, Nga Wahapi o Te

Rarawa, Ngati Whatua and Ngapuhi Nui Tonu (Wai 2206);

f. Annette Hale, for and on behalf of the Wikotu whanau of Te
Upokorehe (Wai 2743);

g. Te Enga Harris and Lee Harris, for and on behalf of the Wiremu
Hemi Harris and Meri Otene whanau, and on behalf of members of
Ngati Rangi, Ngati Here, Ngai Tdpoto, Ngati Hohaitoko, Ngati
Kopuru, Te Rarawa and Ngati Uenuku (Wai 1531);

h. Tasilofa Huirama, for and on behalf of the Huirama whanau and
members of Ngati Ueoneone and Ngati Tautahi of Ngapuhi (Wai
2890);

i. Te Urunga Evelyn Aroha Kereopa, for and on behalf of the Kereopa
whanau and members of Te lhingarangi, hapt of Ngati Maniapoto
(Wai 762);

j- Richard Nathan, for and on behalf of the Mangakahia Hapt Claims

Collective (Wai 861);



Diane Marie Paekau for and on behalf of her whanau and members
of Ngati Hounuku, Ngati Houa, Ngati Poua, Ngati Mahuta, Ngati Te
Ata and Ngati Whatua (Wai 3131);

John Pikari, for and on behalf of the descendants of Hone Karahina
and members of the hapu of Te Uri o Hua and Ngati Torehina (Wai
2394);

Rueben Taipari Porter, for and on behalf of the hapi of Ahipara
(Wai 1968);

Audrey Okeroa Rogers, for and on behalf of her whanau and
members of Ngati Koheriki (Wai 2869);

Jane Stevens, for and on behalf of her whanau and Ngai Tahu iwi
(Wai 2671);

Violet Eva Walker, for and on behalf of her whanau and members
of Ngati Rangi o Waiapu ki Tawhiti and Ngati Kahu ki Whangaroa
(Wai 2382);

Kahura James Watene and Elizabeth Watene, for and on behalf of
Ngai Tukoko and Ngati Moe of Rangitane me Ngati Kahungunu
(Wai 2778); and

Michael Williams and Jessica Williams, for and on behalf of their

whanau, and members of Ngaitipango, hapi of Ngapuhi (Wai 2838

(together, the “interested parties")

These closing submissions set out the case for the interested parties in this

inquiry concerning:

the proposal to introduce a Treaty Principles Bill (“the Bill”);

the review of statutory references to Treaty principles (‘the

Review”).



3. The submissions address the questions asked by the Waitangi Tribunal
(“the Tribunal”) in the Tribunal Statement of Issues (“TSOI”).t

4, Whilst the interested parties share concerns expressed by other Claimants
about the Review, the substantive focus of these closing submissions is
related to the Bill and its development. This is largely because the Review is
seen as being subject to the Bill. The Crown evidence at the hearing
suggests these workstreams are sequential and confirms the Bill is being

pursued first.?

5. Chief Judge Dr Fox has also recently confirmed that parties will be provided
an opportunity to file supplementary submissions following the receipt of the
Cabinet paper and the Regulatory Impact Statement on the Bill.® The
interested parties record their intention to so file.

Executive Summary

6. The interested parties’ case is that for a change of this magnitude to the
kawenata tapu, Te Tiriti 0 Waitangi, an appropriate level of consultation with
the Maori treaty partner is required. The Crown has not met this most
fundamental of requirements despite widespread and vociferous Maori
discontent. In fact, the Crown has fallen woefully short to such a degree that
the well-being of the Maori-Crown relationship is imperilled and, just as
concerning, it has suffered what appears to be irreparable harm already. The
interested parties contend that sufficient Crown policy was in place by 28
November 2023 to warrant formal engagement on the topic but early

consultation, for whatever reason, was not proceeded with.

7. Maori consent to the treaty re-write is required by law in Aotearoa as a result
of the Crown’s ratification of the Vienna Convention wherein it is stated that
any international treaty amendment must be by way of agreement or consent

amongst the parties. No consent or agreement has been sought by the

1 Waitangi Tribunal, Annex A Statement of Issues dated 17 April 2024, Wai 3300, #1.4.1, at [1(a)].

2 Waitangi Tribunal, Transcript for Tomokia nga tatau o Matangireia - the Constitutional Kaupapa Inquiry:
Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9 May 2024
- Friday 10 May 2024 dated 17 May 2024, Wai 3300, at 152-153.

3 Waitangi Tribunal, Memorandum-Directions of Chief Judge Dr CL Fox regarding draft Cabinet Paper
on Treaty Principles Bill and Timeframes for filing Closing Submissions dated 20 Hakiharatua 2024, Wai
3300, #2.6.5.



Crown from Maori let alone agreed to. The Crown is prevented by the Vienna

Convention from developing the Bill at all let alone through to enactment.

We note too that the law of fiduciary duties as it has been developed both
here and in Canada also works to prevent the Crown from proceeding with
a re-write of Te Tiriti. This is a pertinent issue for the Waitangi Tribunal to
consider given that the treaty relationship between the Maori and Crown
creates responsibilities unto one another that are analogous to fiduciary

duties.

PROCEDURAL BACKGROUND

10.

11.

12.

The procedural background relevant to the interested parties is set out

below.

On 11 December 2023, Charles Tawhiao filed a statement of claim on behalf
of the Ngai Te Rangi Settlement Trust, its Maori beneficiaries, and the iwi of
Ngai Te Rangi (“Ngai Te Rangi Coalition Government Urgent Claim”).*
The Ngai Te Rangi Coalition Government Urgent Claim concerned, inter
alia, the Bill. Their application for urgency was swiftly opposed by the

Crown.®

On 21 December 2023, the interested patrties filed a Joint Memorandum of
Counsel seeking leave to participate in the Ngai Te Rangi Coalition

Government Urgent Claim as an interested party.®

On 14 January 2024, Deputy-Chairperson Judge Reeves directed the
interested parties to file further targeted submissions to establish they had
an interest in the proposed inquiry apart from any interest in common with

the public.”

4 Statement of Claim on Acts, Omissions, Policies, Proposed Policies, and Practices of the
National/Act/New Zealand First Coalition Government Undermining Te Reo Maori and Te Tiriti o
Waitangi in Breach of Te Tiriti o0 Waitangi and Tikanga dated 11 December 2024, Wai 3308, #1.1.1.

5 G Seeley and J Watson, Memorandum of Counsel for the Crown in Response to Application for Urgent
Inquiry dated 22 December 2023, Wai 3308, #3.1.6, at [12].

6 D Naden and H Fletcher, Joint Memorandum of Counsel Regarding Ngai Te Rangi Coalition
Government Urgent Claim dated 21 December 2023, Wai 3308, #3.1.3.

7 See Waitangi Tribunal, Memorandum-Directions of the Deputy Chairperson dated 14 January 2024,
Wai 3308, #2.5.5, at [6]. This was also confirmed in the Deputy Chairperson’s subsequent directions of
16 January 2024, Wai 3308, #2.5.2, at [26].



13. The interested parties duly filed targeted submissions in response to her
Honour’s directions on 19 January 2024,8 and were granted interested party
status in relation to the Ngai Te Rangi Coalition Government Urgent Claim
on 25 January 2024.°

14. The Deputy-Chairperson Judge Reeves also referred the treaty principles
Urgency Applications to the Wai 3300 Tomokia Nga Tatau o Matangireia —

Constitutional Kaupapa Inquiry for consideration on 25 January 2024.1°

15. On 9 February 2024, the Crown continued to oppose applications for an
urgent inquiry concerning the Bill and the Review.!! By this time, a number

of applications for urgency had been made.*?

16. On 26 February 2024, her Honour Chief Judge Fox convened an urgent
hearing to decide the applications for urgency on 8 April 2024.12 To assist
with her decision, her Honour invited the Crown to file the following
information by 18 March 2024:%4

All written policy proposals drafted by Ministry of Justice officials
relating to the review of enactments that reference “the principles
of the Treaty/Tiriti of Waitangi and/or the principles of the Treaty
of Waitangi Bill” and/or “the text of the Treaty drafted by direction

of the Associate Minister D Seymour”;

Any minutes of discussions held by Associate Minister D

Seymour with officials to progress the matters listed in (a) above;

Any documents the Associate Minister D Seymour has given
officials setting out advice given to him from other sources

relating to the review of enactments referring to the principles of

8 D Naden and H Fletcher, Joint Memorandum of Counsel Regarding Ngai Te Rangi Coalition
Government Urgent Claim dated 19 January 2024, Wai 3308, #3.1.21.

9 Waitangi Tribunal, Memorandum-Directions of the Deputy-Chairperson dated 25 January 2024, Wai
3308, #2.5.4.

10 Waitangi Tribunal, Memorandum-Directions of the Deputy-Chairperson dated 25 January 2024, Wai
3308, #2.5.6.

11 G Melvin and G Seeley, Memorandum of Counsel Crown Memorandum in Response to the
Applications for Urgency dated 9 February 2024, Wai 3300, #3.1.03, at [4-6], [10].

12 As of 9 February 2024, the following claimants had made urgency applications: Wai 3316, Wai 3317,
Wai 3318, Wai 3319, Wai 3320, and Wai 3321.

13 Waitangi Tribunal, Memorandum-Directions of Chief Judge Dr CL Fox dated 26 February 2024, Wai
3300, #2.5.10, at [28].

14 Waitangi Tribunal, Memorandum-Directions of Chief Judge Dr CL Fox dated 26 February 2024, Wai
3300, #2.5.10, at [30].



the Treaty of Waitangi and to any proposed Bill and directing the
officials to follow that advice;

Any Cabinet Committee, or Cabinet papers pertaining to those

matters listed at (a) and (b) above.

17. On 18 March 2024, the Crown filed a Memorandum responding to her
Honour’s filing invitation.®® The Crown identified five documents within the
terms of her Honour’s request but withheld them under s 70 of the Evidence
Act 2006 on the basis that they were “highly sensitive.”®

18. On 25 March 2024, the interested parties filed a Memorandum of Counsel
providing submissions in support of the applications for urgency and argued
the Crown had not made out the s 70 grounds to withhold the documents.’

19. Chief Judge Fox issued Memorandum-Directions on 5 April 2024 directing
the Crown to release the following three documents on a confidential basis
to Claimants, Interested Parties and their counsel, having considered the s

70 grounds for withholding were not met:*®

(a) An undated legislative bid relating to the Principles of the Treaty of
Waitangi Bill inter alia requesting a date for the introduction of the
Bill and providing an anticipated timeline for the development of the
Bill (“Legislative Bid”);*°

(b) Ministry of Justice briefing to the Minister of Justice describing steps
to develop the Bill and timing options for the development of the Bill
dated 14 December 2023 (“December Briefing”);?°

(c) Ministry of Justice briefing to the Associate Minister of Justice

seeking agreement to develop the Bill and policy decisions on

15 L Theron, J Watson, Memorandum of Counsel in response to Memorandum-Directions dated 26
February 2024 dated 18 March 2024, Wai 3300, #3.1.13.

16 | Theron, J Watson, Memorandum of Counsel in response to Memorandum-Directions dated 26
February 2024 dated 18 March 2024, Wai 3300, #3.1.13, at [3].

17D C F Naden, V Tumai, A Johns and R Wihongi, Memorandum of Counsel on behalf of Interested
Parties in response to Memorandum-Directions dated 26 February 2024, Wai 3300, #3.1.17.

18 Waitangi Tribunal, Memorandum-Directions of the Deputy-Chairperson dated 5 April 2024, Wai 3300,
#2.5.15.

19 Waitangi Tribunal, Memorandum-Directions of the Deputy-Chairperson dated 5 April 2024, Wai 3300,
#2.5.15, at [20].

20 Waitangi Tribunal, Memorandum-Directions of the Deputy-Chairperson dated 5 April 2024, Wai 3300,
#2.5.15, at [37].
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progressing preferred options for introduction of the Bill dated 12
March 2024 (“March Briefing”).%

20. On 8 April 2024, the Tribunal held a hearing to determine the urgent
applications. Counsel for the interested parties attended this. At the hearing,
the Crown raised a separate concern about the Legislative Bid and
December and March Briefings being placed on the Record of Inquiry.?? This
was ultimately dealt with in her Honour’s directions of 26 April 2024,%% and

the documents were placed on the Record of Inquiry on 1 May 2024.24

21. On 10 April 2024, Chief Judge Fox determined the grounds for urgency had
been met.?> An urgent hearing was set down for 9 and 10 May 2024.2¢

22. The hearing was held at the Tribunal Offices in Wellington. Counsel Ms
Johns and Ms Tumai attended the hearing in person alongside Ms Kereopa.
Ms Kereopa filed evidence in support of the Wai 762 claim, an interested
party in this urgent inquiry and was asked by the Tribunal to present
evidence and be available for Tribunal questioning.?”

RELEVANT TE TIRITI O WAITANGI PRINCIPLES

23. Given the inquiry’s focus on Te Tiriti (“Te Tiriti”) and its principles, it seems
appropriate to re-state the principles as they are currently understood.
Having been built across years of careful jurisprudential development by the
Tribunal and Court of Appeal in the main, their meaning has long since been

settled as they have been much applied.

21 Waitangi Tribunal, Memorandum-Directions of the Deputy-Chairperson dated 5 April 2024, Wai 3300,
#2.5.15, at [42].

22 G Allan, Submissions of the Crown on Treatment of Confidential Documents dated 15 April 2024, Wai
3300, #3.1.40.

23 Waitangi Tribunal, Memorandum-Directions of Chief Judge Dr C L Fox Addressing Confidentiality of
Crown Documents dated 26 April 2024, Wai 3300, #2.5.28, at [37].

2424 Ministry of Justice ‘Principles of the Treaty of Waitangi Bill: Request for Priority in the 2024
Legislative Programme Summary Information’ Wai 3300 #A7

25 Waitangi Tribunal, Memorandum-Directions of the Deputy-Chairperson dated 10 April 2024, Wai
3300, #2.5.18, at [9].

26 Waitangi Tribunal, Memorandum-Directions of the Deputy-Chairperson dated 10 April 2024, Wai
3300, #2.5.18, at [11].

27 VVia email from Waitangi Tribunal Registrar dated 2 May 2024.

11



Active Protection

24. By signing Te Tiriti, the Crown guaranteed Maori that their existing rights and
interests would be actively protected with the utmost good faith?® and to the
fullest extent practicable.?® Rangatiratanga would be retained over their
lands, forests fisheries, estates and other resources in accordance with

Maori cultural preferences.*

25. In its Report on the Crown’s Foreshore and Seabed Policy, the Tribunal

elaborated on the Court of Appeal’s iteration of this principle:3!

As the President of the Court of Appeal stated in the Lands case,
both parties to the partnership have obligations. The Crown’s
obligation, he continued, is ‘not merely passive but extends to
active protection of Maori people in the use of their lands and
waters to the fullest extent practicable’. Referring to passages in
the Waitangi Tribunal's Te Atiawa, Report on the Manukau
Claim, and Report on the Te Reo Maori Claim that supported that
proposition, he described them as ‘undoubtedly well founded’.
He also described the Crown’s responsibilities as being
‘analogous to fiduciary duties’. The Muriwhenua Tribunal
described the principle of active protection as embracing three
other key elements of the Treaty relationship - honourable
conduct, fair process, and recognition by the Crown and Maori of

one another’s authority.

26. In Te Mana Whatu Ahuru: Report on Te Rohe Potae Claims (2023), the
Tribunal explained that active protection ‘to the fullest extent reasonably

practicable’ means:®?

that the Crown cannot ignore, deny, or interfere with Maori
communities’ tino rangatiratanga, including authority over and
relationships with people, lands, and taonga. But it also means
that the Crown is positively obliged to protect and support Maori
communities’ tino rangatiratanga; for example, by putting in place

legislative or administrative measures that support those

28 New Zealand Maori Council v Attorney General [1987] 1 NZLR 641 (CA) at 715.

29 Waitangi Tribunal, Turanga Tangata Turanga Whenua, Vol 1 (Wai 814, 2004), at 120.

30 Waitangi Tribunal, The Radio Spectrum Management and Development Final Report (Wai 776, 1999),
at51.

31 Waitangi Tribunal, Report of the Crown's Foreshore and Seabed Policy (Wai 1071, 2004), at 132.

32 Waitangi Tribunal, Te Mana Whatu Ahuru Volume One (Wai 898, 2023), at 211.

12



communities’ authority and relationships, if that is what the

community wants.

27. From the principle of partnership is derived the Crown’s duty to use its

powers of kawanatanga to actively protect Maori interests.
Partnership

28. The constitutional status of Maori as first peoples 3 gives rise to a
presumption of equal status between treaty partners. The rights of
governance and autonomy each treaty partner accords to the other are not
absolute but subject to each partner’s needs.® One party should not benefit
by constraining the other party from benefiting. The Tribunal in the
Muriwhenua Land Report elaborated that Te Tiriti was a “political agreement
to forge a working relationship between two peoples and must be seen in

light of the parties’ objectives.”®

29. Maori and the Crown should act honourably, reasonably and in good faith
towards one another because of their special relationship created by Te
Tiriti. 3° The principle of partnership balances the concepts of tino
rangatiratanga and kawanatanga. In accordance with Te Tiriti, Maori right to
exercise tino rangatiratanga over their lands, resources and people was
affirmed and in exchange the Crown was given the right to govern the settler
population.®® The affirmation of tino rangatiratanga requires the Crown to
recognise and give effect to tikanga Maori as it relates to the administration
of their lands, forests, fisheries, estates me nga taonga katoa, and their

whanau, hapi and iwi.

30. In the Tribunal’s Hauora Report, it is stated that Maori have the right to

choose how they organise themselves, in order to express their tino

33 Waitangi Tribunal, Te Mana Whatu Ahuru Volume One (Wai 898, 2023), at 211.

34 Waitangi Tribunal, Report of the Waitangi Tribunal on the Motunui-Waitara Claim (Wai 6, 1983), at
52; Waitangi Tribunal, Report of the Waitangi Tribunal on the Orakei Claim (Wai 9, 1987), at 183;
Waitangi Tribunal, The Taranaki Report: Kaupapa Tuatahi (Wai 143, 1996), at 18-21; Waitangi Tribunal,
Muriwhenua Land Report (Wai 45, 1997), at 114; Waitangi Tribunal, The Wananga Capital
Establishment Report (Wai 718, 1999), at 44.

35 Waitangi Tribunal, Te Whanau o Waipareira Report (Wai 414, 1998), at 8.

36 Waitangi Tribunal, Muriwhenua Land Report (Wai 45, 1997), at 386.

37 New Zealand Maori Council v Attorney-General [1994] 1 NZLR 513; New Zealand Maori Council v
Attorney General [1987] 1 NZLR 641 (CA).

38 Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa
Inquiry (Wai 2575, 2019), at 28.
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31.

32.

rangatiratanga. This also requires the Crown to work with either whanau,

hapt or iwi structures as preferred by Maori in the circumstances.®

Furthermore, in the Hauora Report, the Tribunal recognised that where
disparities continue to exist, the Crown has a heightened requirement to
partner with Maori in order to address the disparities. The Hauora Report
also reiterated the Tribunal’'s findings in the Ko Aotearoa Ténei Report
regarding the relevance of compliance with the principles of Te Tiriti in
contemporary partnerships between the state and Maori, and the need for
Maori to be actively involved in the decision-making of policy affecting Maori
communities. In the Ko Aotearoa Ténei Report, the following was asserted

as an example of partnership within the state’s social sector:*°

[...] a partnership in which the State provides logistical and
financial support and the Maori Treaty partner exercises

decision-making responsibility.

Moreover, for the partnership to work, the Crown must deal openly and
honestly with Maori.** The Crown has a duty to consult with Maori. Whanau,
hapd and iwi should be consulted with respect to local issues.*? Further, if
the kaupapa affects all Maori in Aotearoa, engagement with Maori should be
carried out on a national level.** A failure to consult is likely to result in an
affront to Maori.** The Crown must enter into consultation with an open mind,

and take due notice to what is said before making a decision.*

Good Faith

33.

As stated by Cooke P in New Zealand Maori Council v Attorney-General
(“Lands”), the treaty principles “require the Pakeha and Maori Treaty
partners to act towards each other reasonably and with the utmost good

39 Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa
Inquiry (Wai 2575, 2019), at 28.

40 Waitangi Tribunal, Ko Aotearoa Ténei: A Report into Claims Concerning New Zealand Law and Policy
Affecting Maori Culture and Identity Te Taumata Tuarua, Volume 2 (Wai 262, 2011), at 559.

41 Waitangi Tribunal, He Whiritaunoka: The Whanganui Land Report (Wai 903, 2015), at 156.

42 Waitangi Tribunal, Mangonui Sewerage Report (Wai 17, 1988), at 187.

43 Te Arawhiti, Guidelines for Engagement with Maori dated 7 May 2024, Wai 3300, #6.2.8 at 6.

44 Waitangi Tribunal, Manukau Report, Vol 2 (Wai 8, 1989), at 87.

45 Wellington International Airport v Air New Zealand [1993] 1 NZLR 671 at 683-684.
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faith.”® This duty arises from the nature of the relationship between Maori

and the Crown that was created by Te Tiriti:*’

We would state the principle which emerges in this way. The
Treaty signifies a partnership between the Crown and the Maori
people and the compact between them rests on the premise that
each partner will act reasonably and in the utmost good faith
towards the other.

34. To fulfil the duty of good faith, the Crown must be fully informed when making
decisions. The Crown must be aware of all relevant facts and law to say it

has had proper regard to the impact of the principles of Te Tiriti.*®

35. Good faith operates within the principle of partnership. For the principle of
partnership to operate correctly the Crown has to deal openly and honestly

with Maori leaders and act in accordance with the utmost good faith.°

36. The duty of good faith is applied to the relationship between Crown and
Maori. ° The Tribunal found because of the power imbalance in the
relationship, it is the Crown’s responsibility under Te Tiriti to ensure Maori
are not disadvantaged in that relationship.>*

Tino Rangatiratanga

37. We refer to the term “tino rangatiratanga” in particular. It has been afforded
various meanings by various judicial officers and legal commentators. Cooke
P. of the New Zealand Court of Appeal attributed it the meaning of
“chieftainship.”®? Sir Edward Taihakurei Durie considered it to mean “full

authority.”™3 We refer as well to the Motunui-Waitara Tribunal:>*

The Maori [text] confirms to the Chiefs and the hapu “te tino

rangatiratanga” of their lands etc. This could be taken to mean

46 New Zealand Maori Council v Attorney General [1987] 1 NZLR 641 (CA) at 642.

47 Waitangi Tribunal, Report of The Waitangi Tribunal on The Orakei Claim (Wai 9, 1987), at 207.

48 New Zealand Maori Council v Attorney General [1987] 1 NZLR 641 (CA) at 683.

49 Waitangi Tribunal, He Whiritaunoka The Whanganui Land Report (Wai 903, 2015), at 156.

50 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 692, 2001), at 66.

51 Waitangi Tribunal, Hauora Report on Stage One of the Health Services and Outcomes Kaupapa
Inquiry (Wai 2575, 2023), at 28.

52 New Zealand Maori Council v Attorney General [1987] 1 NZLR 641 (CA) at 664, line 29.

53 E.T.J Durie “The Treaty in Maori History” in William Renwick (ed) Sovereignty and Indigenous Rights:
The Treaty of Waitangi in International Contexts (Victoria University Press, Wellington, 1991) 156, page
157. Reaffirmed at pages 160 and 165-166.

54 Waitangi Tribunal, Report on the Motonui-Waitara Claim, (Wai 6, 1983), at 51.

15



38.

39.

40.

41.

“the highest chieftainship” or indeed “the sovereignty of their

lands.”

In the Urewera Inquiry, the phrase “tino rangatiratanga” was accorded the
customary meaning of “mana motuhake” by the Tribunal. “Mana motuhake”
was presented to the Tribunal as being akin to a charter of Tuhoe rights. It
has connotations of unique power, authority, freedom, liberty, nationhood,
self-determination, independence and sovereignty. It was quoted as being
“...a philosophy but also a burning inner drive, to be absolutely and totally
independent of outside authority, so as to protect the people and their way
of life.” Another way of describing it was as “...maintaining the continuity and
consistency of our philosophies through the practical expression of our

tikanga.”®
Tino rangatiratanga was guaranteed to Maori under Te Tiriti:®¢

...the tribunal has considered that the Treaty guarantee of tino
rangatiratanga affords Maori, through their iwi, hapd, or other
organisations of their choice, the right to decision-making power

over their affairs.

Tino rangatiratanga is an acknowledgement from the Crown of the right of
Maori, for as long as they wished, to hold their land in accordance with long
standing custom on a tribal and communal basis.®” The principle of tino
rangatiratanga acknowledges and protects “unqualified exercise of
chieftainship and confirms and guarantees to Maori their property and other

rights”.>®

In the Stage 1 Report on the National Freshwater and Geothermal
Resources Claim (“Stage 1 Report”), the Tribunal found that tino

rangatiratanga comprises more than ownership, extending to encompass

55 Waitangi Tribunal, Te Urewera: Pre-Publication (Wai 894, 2012), at 80.

56 Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa
Inquiry (Wai 2575, 2019), at 30.

57 Waitangi Tribunal, Report of The Waitangi Tribunal on The Orakei Claim, (Wai 9, 1987), at 209.

58 |, H. Kawharu, “Treaty of Waitangi - Kawharu Translation” (2011) Waitangi Tribunal — Te Rop(
Whakamana i Te Tiriti 0 Waitangi. Retrieved from:
http://www.waitangitribunal.govt.nz/treaty/kawharutranslation.asp%3E.
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“the autonomy of hapi to arrange and manage their own affairs in

partnership with the Crown”.%®

42. The guarantee of tino rangatiratanga promises active protection of Maori
autonomy.® This protection is not merely a simple acknowledgement of
tribal autonomy and self-management. The protection affords Maori the right
to have decision making power over their affairs. This can be through their

iwi, hapl in or other organisations that Maori choose.®!

43, In this context, the Tribunal has clarified that at a practical level, tino
rangatiratanga encompasses Maori exercising authority and decision-
making over their taonga and affairs to the fullest extent possible, in a
context-specific manner®? that aligns with tikanga.®® This includes the right
to choose how or through what organisations Maori express their tino
rangatiratanga,® noting that rangatiratanga itself is a taonga.® Ultimately
then, tino rangatiratanga tempers the Crown’s kawanatanga right to change

its policies and resource allocations.

44, It has also been noted that the exercise of rangatiratanga is weakened by
exclusion of Maori organisations from governance of their areas of
expertise. ®” Furthermore, ad-hoc Maori advisory committees do not
substitute for direct communication with Maori organisations representing

the rangatiratanga of Maori communities.®®

59 Waitangi Tribunal, The Stage 1 Report on The National Freshwater and Geothermal Resources Claim
(Wai 2358, 2012), at 76.

60 Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa
Inquiry (Wai 2575, 2019), at 30.

61 Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa
Inquiry (Wai 2575, 2019), at 30.

62 Waitangi Tribunal, Haumaru: The COVID-19 Priority Report (Wai 2575, 2023), at 41-42.

63 Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa
Inquiry (Wai 2575, 2019), at 28.

64 Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa
Inquiry (Wai 2575, 2019), at 28.

65 Matike Mai Aotearoa, He Whakaaro Here Whakaumu Mo Aotearoa: The Report of Matike Mai
Aotearoa — The Independent Working Group on Constitutional Transformation (January 2016), at 112.
66 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 692, 2001), at 249.

67 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 692, 2001), at 317.

68 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 692, 2001), at 317.
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Consultation

45, Consultation is a duty pursuant to expressing Te Tiriti principles such as
partnership and active protection. ® This duty is in recognition that
kawanatanga is “subject to the limitations of the special interests of tino
rangatiratanga”, making consultation vital to the Treaty and its spirit.”® The
Crown must also ensure agencies exercising delegated authority consult

Maori to the Treaty standard.”

46. The duty of consultation requires the Crown to do more than merely inform
or explain to Maori.”? The Crown must seriously account for Maori views,
which requires being prepared to alter its original proposals based on
consultation.” Consultation does not require Maori and the Crown to reach
an agreement,’* but both parties should maintain an open mind and be
ready to change.” Consultation is a starting point, to ideally lead to the
Crown delivering funding and autonomy to Maori organisations,’® which
involves them having a meaningful mandate over the design, planning and

delivery of policies and services.”’

47. The duty of consultation requires sufficient time and genuine effort, as well
as the Crown adequately informing Maori to enable provision of intelligent
and useful responses.” Often the Crown must separately and specifically
consult with Maori, outside of open public consultation.” Crown consultation
with Maori should take a bicultural framework,2® which is itself determined in

consultation with Maori.8!

69 Waitangi Tribunal, The Ngai Tahu Sea Fisheries Report 1992 (Wai 27, 1992), at 237, and Waitangi
Tribunal, The Napier Hospital and Health Services Report (Wai 692, 2001), at 66-67.

70 Waitangi Tribunal, Report of the Waitangi Tribunal on Claims Concerning the Allocation of Radio
Frequencies (Wai 26, Wai 150, 1990), at 42.

7 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 692, 2001), at 241.

72 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 692, 2001), at 70.

73 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 692, 2001), at 71.

74 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 692, 2001), at 70.

5 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 692, 2001), at 71.

76 Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa
Inquiry (Wai 2575, 2019), at 29.

7T Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa
Inquiry (Wai 2575, 2019), at 179.

8 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 692, 2001), at 71.

79 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 692, 2001), at 72.

80 Waitangi Tribunal, Te Whanau o Waipareira Report (Wai 414, 1998), at 224.

81 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 692, 2001), at 73.
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48.

The Crown is particularly required to consult Maori about major changes in
the status of an institution that is important to a sizeable community,®? and
on proposals to substantially change the range or location of state social

services.®

Principle of Good Government

49.

50.

51.

52.

The principle of good government is another particularly relevant principle in
this inquiry. As with the principles of equity, equal treatment, and options,
the principle of good government, which is sometimes referred to as ‘good
governance’, is derived from Article Il of Te Tiriti; all of these principles are
necessary components of the Crown’s assurance to Maori of equal
citizenship rights.8

In the Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 2
report, the Tribunal noted that it “has repeatedly found that the principle of
good government requires the Crown to adhere to its own laws — in other
words, to uphold the rule of law.”® Similarly, in its Foreshore and Seabed
Report (2004), the Tribunal considered there are “wider norms of domestic
and international law that underpin good government in a modern
democratic state. These include the rule of law and the principles of fairness

and non-discrimination.”8®

The Tribunal has not constrained its interpretation of the principle of good
government to a strict application of the rule of law. In its Maori Development
Corporation report, the Tribunal discussed the principle of good government
in terms of reciprocal exchange. In signing Te Tiriti, Maori made “the gift of
governance to the Crown” and, in return, “it is reasonable to assume Maori
would receive good governance and laws and policies that would be

beneficial to them all”.&’

The interested parties submit the principle of good government entails

broader obligations on the Crown and mechanisms of Crown accountability

82 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 692, 2001), at 68.

83 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 692, 2001), at 241.

84 Waitangi Tribunal, Kainga Kore — The Stage One Report of the Housing and Policy Services Kaupapa
Inquiry on Maori Homelessness (Wai 2750, 2024), at 95.

85 Waitangi Tribunal, The Marine and Coastal Area (Takutai Moana) Act 2011 Stage 2 Report (Wai 2660,
2023), at 106.

86 Waitangi Tribunal, Report on the Crown’s Foreshore and Seabed Policy (Wai 1071, 2004), at Xiv.

87 Waitangi Tribunal, Maori Development Corporation Report (Wai 350, 1993), at 31-32.
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53.

to ensure the Crown acts consistently with its own policies, strategies and
procedures. This wider application of the principle of good government has
been recognised by the Tribunal in a number of instances.®® Recently, in the
Kainga Kore Homelessness report (2024), the Tribunal made the following

observation:®°

...good government requires the Crown to ensure its laws,
policies, and strategies are actually fully implemented in practice.
As Hauora put it, this requires the Crown to be accountable for
its actions in relation to Maori and willing for those actions to be
independently scrutinised.

In that report, the Tribunal also considered the principle of good government
“requires the Crown to act in a timely fashion on important issues affecting
Mazori that are drawn to its attention.”® The Tribunal ultimately found that the
Crown’s delays in obtaining adequate homelessness data were in breach of
the principle of good government.®*

PROPOSED BILL

54.

The New Zealand National Party & ACT New Zealand Coalition Agreement
(“National/ACT Coalition Agreement”) sets out a commitment to “introduce
a Bill based on existing ACT policy and support it to the Select Committee
as soon as possible”.®? This commitment has been acted on by the Crown
and must be implemented. ** Given that the focus of these closing
submissions is primarily on the Bill, it is necessary to briefly set out the

proposed content of the BiIll.

88 See for example, Waitangi Tribunal, The Hauraki Settlement Overlapping Claims Inquiry Report (Wai
2840, 2020), at 31-32 and Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and
Outcomes Inquiry (Wai 2575, 2019), at 34.

89 Waitangi Tribunal, Kainga Kore — The Stage One Report of the Housing and Policy Services Kaupapa
Inquiry on Maori Homelessness (Wai 2750, 2024), at 106.

9 Waitangi Tribunal, Kainga Kore — The Stage One Report of the Housing and Policy Services Kaupapa
Inquiry on Maori Homelessness (Wai 2750, 2024), at 134.

91 Waitangi Tribunal, Kainga Kore — The Stage One Report of the Housing and Policy Services Kaupapa
Inquiry on Maori Homelessness (Wai 2750, 2024), at 134.

92 New Zealand National Party & ACT New Zealand, Coalition Agreement, dated 24 November 2024, at
9, accessed at <https://assets.nationbuilder.com/nationalparty/pages/18466/attachments/original/
1700778592/ National ACT_ Agreement.pdf?1700778592).

93 We refer to our below submissions at paragraph 275 in this regard.
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55.

56.

The ‘existing ACT policy’ being actively implemented by the Crown ascribes
new meaning to the articles of Te Tiriti and proposes to use the new meaning

as the basis for three new treaty principles:®*
Article 1: kawanatanga katoa o o ratau whenua

The New Zealand Government has the right to govern all New

Zealanders

Article 2: ki nga tangata katoa o Nu Tirani te tino rangatiratanga

0 o ratou whenua o ratou kainga me o ratou taonga katoa

The New Zealand Government will honour all New Zealanders in

the chieftainship of their land and all their property.
Article 3: a ratou nga tikanga katoa rite tahi

All New Zealanders are equal under the law with the same rights

and duties.

It is noted that change to the existing treaty principles to the degree set out
above would significantly alter the meaning and intent of Te Tiriti. The
application of the amended Te Tiriti 0 Waitangi by the Maori treaty partner,
the Crown, the Tribunal and the Courts alike would create disruptive
uncertainty in the law and in terms of the Tribunal’s jurisprudence for an
extended period of time.% The textual and principle-based changes are so
significant that Maori consent thereto and a thorough, broad-based
engagement effort by the Crown is mandatory. But Maori consent has not

been sought and consultation to date has been woeful.

LACK OF MAORI CONSENT

57.

Given the status of Te Tiriti as a kawenata tapu®® and founding constitutional
document, it is submitted that the consent of the Maori treaty partner to any
revision of the meaning and intent of Te Tiriti, including any revision of the

principles of Te Tiriti, is essential. However, not only has the Maori treaty

94 Act New Zealand, The Treaty Articles, accessed at < https://www.treaty.nz/>.

9 We note this is discussed in further depth at paragraph 282 below.

9% N R Coates, Korero Taunaki A Natalie Ramarihia Coates dated | ténei ra, i te 30 Paengawhawha
2024 Wai 3300, #A6, at [11]. See also Waitangi Tribunal Hearing Transcript, Wai 3300, #4.1.6, at 195.
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58.

59.

partner not so consented, the Crown provided no opportunity for Maori to

consent in the first place.

With any changes to Te Tiriti, Maori consent is required, especially where
the affirmation of tino rangatiratanga in Article Il of Te Tiriti o Waitangi is

affected or could be affected.

The interested parties focus on tino rangatiratanga should not be taken to
mean that the other rights and interests protected in Te Tiriti are not
important. They are. However, the focus here is on tino rangatiratanga
because of its high relevance to the constitutional issues that have arisen as

a result of the development of the Bill.

Claimant and interested parties evidence

60.

61.

62.

63.

Evidence was filed in support of the consent requirement. Professor Kelsey

endorsed an “agreement” requirement in her written evidence:®’

The Treaty was not fossilised and provided the basis for future
growth and development. But any variation on these terms would

require the agreement of Maori.

Lawyer and legal scholar Natalie Coates’ gave evidence about the consent

requirement as well:*8

One of the major issues with the proposed Bill is that it would
constitute one party to the treaty unilaterally amending the treaty
in a manner that narrows and reads down Maori interests without

the free, prior and informed consent of Maori.

For support, Ms Coates pointed to the Tribunal’s Oranga Tamariki (section
7AA) Report, wherein it was found that “the Crown does not have a unilateral

right to redefine or breach” the terms of Te Tiriti.*

In his evidence, Mr Porter observed that the Bill is being developed without

Maori consent:1%°

97 E J Kelsey, Affidavit of Elizabeth Jane Kelsey dated 29 April 2024, Wai 3300, #A15 at [119].

9% N R Coates, Korero Taunaki A Natalie Ramarihia Coates | ténei r3, it te 30 Paengawhawha 2024, Wai
3300, #A6 at [77].

99 Waitangi Tribunal, The Oranga Tamariki (section 7AA) Urgent Inquiry Report (Wai 3350, 2024), at 13.
100 R Porter, Brief of Evidence of Reuben Porter dated 29 April 2024, Wai 3300, #A17 at [19] and [21].
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The duty on the Crown to engage with Maori is clear, but before
engaging and consulting with Maori the Crown should gain the
consent of Maori to even initiate the task of reviewing the treaty

principles.

64. Real consultation would be engaging with Maori and gaining consent to
commence a process together. Anything less than this is the Crown

disregarding our position as tangata whenua and treaty partners’.1
65. Ms Kereopa maintained the consent requirement as well; 102

As | have said, the Treaty is an agreement between the Crown
and Maori. Maori, therefore, need to consent to any changes to
the treaty principles. The consultation and engagement process
will play a role in that. If broad consent cannot be achieved,
Maori should be able to have their own vote on a change. It is not
fair or proper that all New Zealanders get to decide on something

that’s between the Crown and Maori.

66. Mr Aldridge confirmed in his evidence that the Bill requires Maori consent

from whanau and hap in particular.2
Historical precedent

67. Maori consent was essential to the constitutional procedure that was
undertaken by the Crown for its assumption of sovereignty in Aotearoa. In
his written evidence before Te Paparahi o Te Raki Tribunal, Crown witness
Dr Paul McHugh stated “that the Crown refused to erect any imperium in
New Zealand without Maori consent. This consent was regarded as a legal
necessity . . ..”.1% Sir James Stephen, Permanent Under-Secretary of the
State for the Colonies from 1836 to 1847, instructed William Hobson to gain
“the free consent of the Natives” to the cession of sovereignty.1 According
to Te Paparahi 6 Te Raki Tribunal, Normanby’s instructions are “the key

statement of British intentions in New Zealand prior to the signing of Te Tiriti,

101 We note this is discussed in further depth at paragraph 186-233 below, Refer to Consultation
submissions.

102 E Kereopa, Brief of Evidence of Evelyn Kereopa 29 April 2024 Wai 3300, #A16 at [33]

103 B Aldridge, Brief of Evidence of Bryce Aldridge dated 29 April 2024, Wai 3300 #A18 at [25]-[26]

104 P McHugh, Brief of Evidence of Dr P G McHugh, Wai 1040, #A21, at 133, 144.

105 Consular instructions, second draft, 8 March 1839, CO 209/4: 221 at 226-7; cited in the Brief of
Evidence of Dr P G McHugh, Wai 1040, #A21, at 57. The historian Donald Loveridge maintained that
Stephen penned the draft instructions at some point during December 1838 and January 1839—see
Brief of Evidence of Dr Donald Loveridge, Wai 1040, #A18, at 140.
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. .7.1% The Muriwhenua Land Tribunal declared that the instructions “so
illuminate the Treaty’s goals that, in our view, the Treaty and the instructions
should be read together”.2°” The consent requirement was reconfirmed in

Normanby’s instructions to Hobson dated 14 August 1839.1%8

68. In 1985, Dr Williams wrote that “the creation of New Zealand as a separate
colony actually followed on from its incorporation into the British Empire as
a dependency of New South Wales.” 1% In other words, Te Tiriti and
Hobson’s proclamations of 21 May 1840 are not the fount of the Crown’s
law-making capacity in Aotearoa. In his legal text Constitutional and
Administrative Law, Joseph refers to other historians, academics and
lawyers in support of the so-called “orthodox view"**° including McLintock,**
Robson and Scott,'*2and Malloy.**® Dr Foden, Crown solicitor and legal and
constitutional historian, should also be included in that list.*'* Williams wrote
that “British claims to sovereignty over New Zealand may clearly be traced
to Letters Patent of 15 June 1839 which amended the Commission of the
Governor of New South Wales by enlarging his colony to include ‘any
territory which is or may be acquired in sovereignty by Her Majesty . . . within
that groups of Islands in the Pacific Ocean, commonly called New Zealand .
.. 7 (“1839 Letters Patent”).’>McHugh has stated that the constitutional
status of New Zealand is as a ‘settled’ rather than ‘ceded’ colony.!® Even if
New Zealand is a settled colony, Professor Joseph makes it clear that British

rule by settlement is “contingent upon the free consent of Maori”.**’

106 Waitangi Tribunal, He Whakaputanga me Te Tiriti The Declaration and the Treaty: The Report on
Stage 1 of the Te Paparahi o Te Raki Inquiry (Wai 1040, 2014), at 315.

107 Waitangi Tribunal, Muriwhenua Land Report (Wai 45, 1997), at 117.

108 The Marquis of Normanby to Captain Hobson, 14 August 1839, BPP, 1840, vol 33 [560], at 37-38.
109 Wwilliams, D.V., The Annexation of New Zealand to the New South Wales in 1840: What of the Treaty
of Waitangi? (Australian Journal of Law and Society, Vol 2, No. 2, 1985), at 41.

110 Joseph, Philip A., Constitutional and Administrative Law, 4ned (Thomson Reuters, 2021), at 60.

111 McLintock, A.H., Crown Colony Government in New Zealand (Government Printer, Wellington, 1958)
at 62-63.

112 Robson, J.L. and Scott, K.J., (ed) New Zealand: The Development of its Laws and Constitution (2nd
ed., Stevens & Sons, London, 1967) at 3-5.

113 Molloy, A.P., The non-Treaty of Waitangi (New Zealand Law Journal, Vol. 193, 1971).

114 Foden, N.A., The Constitutional Development of New Zealand in the First Decade (LT Watkins,
Wellington, 1938).

115 williams, D.V., The Annexation of New Zealand to the New South Wales in 1840: What of the Treaty
of Waitangi? (Australian Journal of Law and Society, Vol 2, No. 2, 1985), at 41-42.

116 McHugh, Dr P G, Brief of Evidence of Dr P G McHugh, Wai 1040, #A21, at [146].

117 Joseph, Philip A., Constitutional and Administrative Law, 4 ed (Thomson Reuters, 2021), at 48.
Professor McHugh also noted the need for Maori consent—see Brief of Evidence of Dr P G McHugh,
Wai 1040, #A21, paragraph 155.
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69.

Since Maori were not aware of the 1839 Letters Patent, it can be safely
assumed that consent thereto was not provided. In any event and for present
purposes, the point of the submissions above regarding Normanby’s
instructions, and the settlement thesis is that there is established precedent
in Aotearoa for the requirement of Maori consent to constitutional
developments that, inter alia, affect or otherwise concern the affirmation of
tino rangatiratanga as it is set out in Te Tiriti. In keeping with this established
constitutional precedent, it is incumbent upon the Crown to seek Maori
consent to the Bill given its substantive consequences for the affirmation of
tino rangatiratanga. However, not only has Maori consent not been given to
the Crown to develop the Bill, there has been no request from the Crown to

the Maori treaty partner for its consent.

International law

Law for amending treaties

70.

71.

The Treaty Handbook prepared by the United Nations Office of Legal Affairs
(“Treaty Handbook”) makes it clear that if a treaty does not specify any
amendment procedures, the parties should negotiate an agreement to

amend the existing agreement.!!8

There is a standing principle that unanimous consent of the parties is a pre-
requisite to the revision of treaties. For example, Article 21 of the 1992

Washington Naval Treaty states as follows:!'®

If during the term of the present Treaty, the requirements of the
national security of any Contracting Party in respect of naval
defence are, in the opinion of that Power, materially affected by
any change of circumstances, the Contracting Powers will, at the
request of such Power, meet in conference with a view to the
reconsideration of the Treaty and its amendment by mutual

agreement ...

118 Treaty Section of the Office of Legal Affairs, United Nations, Treaty Handbook, (United Nations
Publications, 2013, reprinted in 2015, 2018), at 25
(https://treaties.un.org/doc/source/publications/thb/english.pdf).

119 Sorensen, M (ed) Manual of Public International Law (St Martin’s Press, New York, 1968) at 224-

225.
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72. The treaty amendment procedure suggested in the Treaty Handbook has

the following steps:2°

a. Proposal of amendments—a party to the existing treaty proposes

an amendment;

b. Circulation of amendment proposal—the proposed amendment is

circulated to the parties;

C. Adoption of amendments—the amendment is adopted by parties at

a conference or by an executive body; and

d. Parties’ consent to be bound by amendments—parties must

formally consent to adopting the amendment.

None of these steps have been taken by the Crown in its development of the
Bill concerning the amendment/s to Te Tiriti that it will effect.

73. Unanimous agreement to amend is required under the Antarctic Treaty, to
which New Zealand is a signatory:!?

Article XIlI (1)(a) — The present Treaty may be modified or
amended at any time by unanimous agreement of the
Contracting Parties whose representatives are entitled to
participate in the meetings provided for under Article IX. Any such
modification or amendment shall enter into force when the
depositary Government has received notice from all such

Contracting Parties that they have ratified it.

74. Several Articles in the Geneva Convention provide for parties to conclude
agreements through mutual recognition or mutual agreement.*??2 The Treaty

of Lisbon provides for amendments by common accord.??

120 Treaty Section of the Office of Legal Affairs, United Nations, Treaty Handbook, (United Nations
Publications, 2013, reprinted in 2015, 2018), at 25.
(https://treaties.un.org/doc/source/publications/thb/english.pdf).

121 gSecretariat of the Antarctica Treaty, The Antarctic Treaty 1 December 1959 accessed at
<voll_2_ AT_Antarctic_Treaty_e.pdf (ats.aq)>.

123 International Committee of the Red Cross, The Geneva Conventions, 12 August 1949, Articles 23,
43, 66, 75, 111 accessed at <https://www.icrc.org/en/doc/assets/files/publications/icrc-002-0173.pdf>.
123 Secretary of State for Foreign and Commonwealth Affairs, The Treaty of Lisbon 13 December
2007, p 44 [56] accessed at
<https://assets.publishing.service.gov.uk/media/5a7c6551e5274a7ee501aae2/7901.pdf>.
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Vienna Convention

75. The International Law Commission formulated the definition of a treaty as
“any international agreement which is entered into by two or more States or
other international persons and is governed by international law”.1?* A treaty
must consist of the agreed ‘wills’ of the parties signified by the process of
ratification and acceptance.’®® In order to constitute a treaty there must be

agreement between two or more States.!?®

76. A “State” is defined as “[a]n independent political state formed from a people
who share a common national identity (historically, culturally, or ethnically)”
and includes a politically unified people occupying a definite territory.?’
Where States have confronted each other, in peace or war, legal
relationships have developed where rules of conduct have been mutually

agreed. For example:!?8

Treaties and agreement outside Europe have been of two kinds
which are not always distinguished: those made by Europeans
with primitive communities, having little political organisation, and
those concluded by European countries with communities, which
were and would now be regarded as states themselves. While
primitive communities may not always have had political capacity
to enter into international agreements, or even a clear
understanding of their function, it is important to observe that
communities, which were in fact states, were familiar with treaty-
making and therefore capable of concluding sophisticated
agreements with European countries on such matters as

extradition, commercial privileges, and judicial process.
It is submitted that Te Tiriti is a treaty at international law.

77. The United Nation’s International Law Commission began work on drafting

the Vienna Convention on the Law of Treaties in 1949 (“Vienna

124 Sorensen, M (ed) Manual of Public International Law (St Martin’s Press, New York, 1968) at 124.
125 Sorensen, M (ed) Manual of Public International Law (St Martin’s Press, New York, 1968) at 124.
126 Sorensen, M (ed) Manual of Public International Law (St Martin’s Press, New York, 1968) at 124.
127 Oxford English Dictionary; Dictionary.com nation-state definition accessed at
<https://www.oed.com/search/dictionary/?scope=Entries&q=nation+state>.

128 Sorensen, M (ed) Manual of Public International Law (St Martin’s Press, New York, 1968) at 9.
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Convention”).1?® Several draft versions of the Vienna Convention and
commentaries were prepared, including 75 draft articles, which formed the
basis for its final work. Two conference sessions in 1968 and 1969 in Vienna
completed the Vienna Convention and on 22 May 1969 the Convention was
adopted. The Vienna Convention establishes comprehensive, operational
guidelines, rules, and procedures for how treaties are drafted, defined,
amended, and interpreted. The Vienna Convention defines a treaty as ‘an
international agreement between [sovereign] states in written form and
governed by international law’ and affirms that ‘every state possesses the

capacity to conclude treaties’.**°

78. As of January 2018, 116 States parties have ratified the Vienna Convention
including New Zealand, with a further 15 states having signed the Vienna
Convention but have not ratified it. The Vienna Convention is the legal
authority on the formation and effects of an international treaty. The Vienna
Convention is recognised by non-signatory countries as legally binding on
all sovereign states who recognise the customary law status of the

Convention.131

79. State Parties to the Vienna Convention agree in the preamble to, inter alia,
recognise the ever-increasing importance of treaties as a source of
international law, note that the principles of free consent and of good faith
and the pacta sunt servada®® are universally recognised, and have in mind
the principles of international law embodied in the Charter of the United
Nations such as the principles of the equal rights and self-determination of

peoples. *¥ The Vienna Convention states that for the purpose of the

Convention “ratification”, “acceptance”, “approval” and “accession” mean in

129 wikipedia The Free Encyclopedia, Vienna Convention on the Law of Treaties 22 May 1969 accessed
2thttps://en.wikipedia.org/wiki/Vienna_Convention_on_the_LaW_of_Treaties#Parties_to_the_conventio
?;'Wikipedia The Free Encyclopedia, Vienna Convention on the Law of Treaties 22 May 1969 accessed
2thttps://en.Wikipedia.org/wikiNienna_Convention_on_the_Law_of_Treaties#Parties_to_the_conventio
n>.

131 wikipedia The Free Encyclopedia, Vienna Convention on the Law of Treaties 22 May 1969 accessed
at

<https://en.wikipedia.org/wiki/Vienna_Convention_on_the_Law_of Treaties#Parties_to_the_conventio
n>.

132 pacta sunt servada means Every treaty in force is binding upon the parties to it and must be
performed in good faith.

133 preamble to the Vienna Convention
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each case the international act so named whereby a State establishes on
the international plane its consent to be bound by a treaty”.** New Zealand

ratified the Vienna Convention on 4 August 1971.1%

80. The New Zealand Guide to International Law Sources (the “Guide”)*%®
confirms that New Zealand is obliged to comply with relevant treaty
provisions and to give effect to them in domestic law. The Guide notes that
States cannot excuse non-compliance with the Vienna Convention by
reference to inadequate national law, and Ministers proposing new
legislation are required to report on the proposal's compliance with
international treaty obligations.*®’ In 2005, New Zealand attended the Sixth
Committee on the Report of the International Law Commissioner Cluster I
and in statements by the Ministry of Foreign Affairs and Trade supported
Article 32 of the Vienna Convention:3®

New Zealand wishes to reiterate its strong support of the practical
application of subsequent agreements and subsequent practice,
among other methods of treaty interpretation, which allow for the
evolving relationship between Parties based on mutual
acceptance and the Parties’ shared intentions. We support clear
and concise conclusions that provide best practice and guidance
for practitioners, States, and the judiciary in the interpretation of

international agreements.

81. A written question concerning the relevance of international law to the issues
at hand was put to Professor Kelsey.** In her reply, Professor Kelsey stated

that international law is “an area of my expertise”. Te Tiriti was upheld as an

134 Article 2 (Use of terms) to the Vienna Convention

135 New Zealand Treaties Online, Ministry of Foreign Affairs and Trade. Vienna Convention on the Law
of Treaties, 27 January 1980, accessed at
<https://www.treaties.mfat.govt.nz/search/details/t/445/3190>.

136 | aw Commission, A New Zealand Guide to International Law and its Sources, May 1996, accessed
at <https://www.lawcom.govt.nz/assets/Publications/Reports/NZLC-R34.pdf> p.2.

137 Law Commission, A New Zealand Guide to International Law and its Sources, May 1996 accessed
at <https://www.lawcom.govt.nz/assets/Publications/Reports/NZLC-R34.pdf> p.2.

138Ministry of Foreign Affairs &Trade, United Nations General Assembly: Sixth Committee Debate on
the Report of the International Law Commission — New Zealand Statement 5 November 2020, access
at <https://lwww.mfat.govt.nz/en/media-and-resources/united-nations-general-assembly-sixth-
committee-debate-on-the-report-of-the-international-law-commission-new-zea land-
statement?m=766771#search:Vmllbm5hIENvbnZIbnRpb24gb24gdGhlIExhdyBvZiAgVHJIIY XRpZXM=>
139 Appendix C Questions of clarification for Professor E Kelsey dated 16 May 24, Wai 3300 #A15(c),

q.2.
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international law treaty and then the Vienna Convention was applied to the
Bill: 140

As a treaty at international law, Te Tiriti is governed by customary
international law (an imperial construct, as noted below) which is
codified in the Vienna Convention of the Law of Treaties 1969.

These two articles are especially pertinent:

a. Article 39 “General rule regarding amendment of
treaties”. A treaty may be amended by agreement

between the parties. (“Article 39”)

b. Article 26 “Pacta sunt servanda”. Every Treaty in force
is binding upon the parties to it and must be performed
in good faith. (“Article 26”)

82. Professor Kelsey’s evidence is that the Bill breached Article 39:14!

The Treaty Principles Bill is inconsistent with this because it
constitutes a de facto unilateral rewriting of the English version,
which Professor Mutu described as Hobson’s draft that Rangatira

never agreed to, and of Te Tiriti 0 Waitangi itself.

83. The Crown’s development of the Bill was considered by Professor Kelsey to

have breached the good faith requirement in Article 26 as well:14?

Neither measure has been constructed in good faith. The content
of both aim to reduce or remove Te Tiriti o Waitangi as a
reference point for the Crown in how it conducts its assumed
unitary sovereign authority. Nor has the process for
implementation been pursued in good faith on any understanding
of the term, let alone as required under the principles of
rangatiratanga, kawanatanga, and recognition and mutual

respect.

140 Kelsey, E.J., Response of Professor Jane Kelsey to Questions from the Interested Parties
Represented by Tamaki Legal dated 17 May 2024, Wai 3300, #A15(d), at [9].

141 Kelsey, E.J., Response of Professor Jane Kelsey to Questions from the Interested Parties
Represented by Tamaki Legal dated 17 May 2024, Wai 3300, #A15(d), at [9(i)].

142 Kelsey, E.J., Response of Professor Jane Kelsey to Questions from the Interested Parties
Represented by Tamaki Legal dated 17 May 2024, Wai 3300, #A15(d), at [9(ii)].

30



84.

85.

In her written reply, Professor Kelsey directed attention to Article 3 (right to
self-determination) and Article 18 (right to participate in decision-making) of

the United Nations Declaration on the Rights of Indigenous Peoples:!43

Article 3: Indigenous Peoples have the right to self-
determination. By virtue of that right they freely determine their
policitcal status and freely pursue their economic, social, and

cultural development.

Article 18: Indigenous peoples have the right to participate in
decision-making in matters that would affect their rights, through
representatives chosen by themselves in accordance with their

own indigenous decision-making institutions.

Professor Kelsey noted that the United Nations Special Rapporteur for
Indigenous Peoples, Francisco Cali Tzay, recently visited Aotearoa and is
aware that the Bill and the Review are non-compliant with Articles 3 and 18
of the United Nations Declaration on the Rights of Indigenous Peoples
(“UNDRIP”). Professor Kelsey stated that the Crown can expect formal
complaints to the Special Rapporteur to follow if the Bill and the Review are

implemented. 144

Duty to actively protect tino rangatiratanga

Introduction

86.

87.

It is submitted that there is a duty on the Crown to actively protect the
interested parties’ tino rangatiratanga as it was affirmed in Article Il of Te

Tiriti by seeking Maori consent to the development of the Bill.

As will be discussed, the Maori-Crown relationship is considered to be one
that is analogous to a fiduciary relationship. As such, the law of fiduciary
duties as it applies to the development of the Bill is set out below to assist
the Tribunal with defining the obligations on the Crown that the principle of

active protection gives rise to.

143 Kelsey, E.J., Response of Professor Jane Kelsey to Questions from the Interested Parties
Represented by Tamaki Legal dated 17 May 2024, Wai 3300, #A15(d), at [10].
144 Kelsey, E.J., Response of Professor Jane Kelsey to Questions from the Interested Parties
Represented by Tamaki Legal dated 17 May 2024, Wai 3300, #A15(d), at [11].
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88.

Although the Crown'’s fiduciary obligations to the interested parties may be
enforceable in the general Courts of the land, it is acknowledged that
consideration of the doctrine by the Tribunal is jurisdictionally inappropriate.
This has been previously held by the Tribunal where it was said that “[t]he
jurisdiction of the Tribunal...does not extend to anticipating the Courts by
purporting to declare the scope of the common law”.2*> However, it is within
the Tribunal’'s power to consider the particular legal obligations the Crown
owes to the interested parties where the legal obligations arise from a Crown

duty that is similar to the Treaty principle of active protection.

R v Sparrow

89.

90.

91.

In R v Sparrow, the Canadian Supreme Court considered whether a fishing
net restriction imposed in an Indian Band’s fishing licence issued under the
Fisheries Act and subordinate regulations was inconsistent with s 35(1) of
the Constitution Act 1982, which provides as follows—“the existing
aboriginal and treaty rights of the aboriginal peoples of Canada are hereby

recognised and affirmed” (“s 35(1)")*.

In 1984, Ronald Sparrow, a member of the Musqueam Indian Band, was
charged under s 6(1) of the Fisheries Act for fishing with a drift net longer
than that permitted by the terms of the Band’s Indian food fishing licence.
Under the licence, drift net lengths were limited to 25 fathoms (or 45 metres).
Mr. Sparrow was found with a net which was 45 fathoms (82 metres) in
length.14”

The appeal required the Canadian Supreme Court to “explore for the first
time the scope of s 35(1), and to indicate its strength as a promise to the
aboriginal people of Canada”.**® The specific issue to be answered by the
Court in this case was “whether Parliament’s power to regulate fishing is
limited by s. 35(1), more specifically, whether the net length restriction in the
licence is inconsistent with that provision”. The Court in R v Sparrow held as

follows:149

145 Waitangi Tribunal, Turangi Township Report (Wai 84, 1995), at 289.
146 R v Sparrow [1990] 1 S.C.R. 1075 at 1083.
147 R v Sparrow [1990] 1 S.C.R. 1075 at 1083.
148 R v Sparrow [1990] 1 S.C.R. 1075 at 1083.
149 R v Sparrow [1990] 1 S.C.R. 1075 at 1077.
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92.

Section 35(1) does not explicitly authorise the Courts to assess
the legitimacy of any government legislation that restricts
aboriginal rights. The words “recognition and affirmation”,
however, incorporate the government’s responsibility to act in a
fiduciary capacity with respect to aboriginal peoples and so
import some restraint on the exercise of sovereign power.
Federal legislative powers continue, including the right to
legislate.... Federal power must be reconciled with federal duty
and the best way to achieve that reconciliation is to demand the
justification of any government regulation that infringes upon or

denies aboriginal rights.
In Lands, Cooke P held as follows:*>°

What has already been said amounts to acceptance of the
submission for the applicants that the relationship between the
Treaty partners creates responsibilities analogous to fiduciary
duties. Counsel were also right, in my opinion, in saying that the
duty of the Crown is not merely passive but extends to active
protection of Maori people in the use of their lands and waters to

the fullest extent practicable.

Whereas in Canada, s 35(1) was the source of the Crown’s fiduciary
capacity, it is submitted that here in New Zealand the Crown’s fiduciary
capacity is derived from the “relationship between the Treaty partners”. The
duty of active protection that is upon the Crown is derived from the same

relationship.

The Tribunal and fiduciary duties

93.

94.

In R v Sparrow, the Supreme Court created a test to determine whether or
not a customary right has been infringed upon (“Sparrow test”). However,
before the test is applied here, it is important to set out the exact nature of
the Treaty-based fiduciary obligations that the Crown owes to the interested

parties in this particular situation.

As discussed, Te Tiriti has created an obligation on the Crown to actively

protect the Claimants. The principle of active protection is said to create

150 New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641 (CA) at 664.
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95.

96.

97.

98.

99.

duties that are analogous to fiduciary duties.?®! It is well established that the
Crown has a positive duty to act in good faith towards the Claimants, making

sure that they act fairly and reasonably.!%2

However, an important question arises as to what other duties are created
out of this “analogous fiduciary relationship”. In common law and equity, a
fiduciary duty requires that the person in trust acts in the best interests of the
beneficiary. The trustee must avoid self-dealing, avoid conflicts of interest,

and the trustee must ensure that the beneficiary is not exploited.

The Tribunal in He Maunga Rongo rejected the Crown’s argument that this
duty is something less than the fiduciary duty known to the common law or
equity.'®® The Tribunal stated that this is a matter to be determined by the
superior Courts of New Zealand.***

The statement by the Court of Appeal, that the duty of active protection is
analogous to a fiduciary duty,®®® has led to some confusion as to what
exactly is owed by the Crown and in what circumstances. It is submitted that
the Court of Appeal was stating that Te Tiriti obligations owed by the Crown
under Te Tiriti are similar to the obligations owed by a trustee to a
beneficiary.

The case law set out below holds that there is, currently, no recognised
general fiduciary owed by the Crown to Maori. However, there is the
possibility that in specific cases, provided that the Crown has expressly or
impliedly undertaken to protect certain interests, fiduciary obligations might
arise. We submit that such an obligation arises here because the Crown has
ratified the Vienna Convention and is now bound to amend international

treaties, including Te Tiriti, by agreement amongst the parties.

The Bristol decision outlines the core duties of a fiduciary:*

151 New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641 (CA) at page 664.
152 Te Runanga o Wharekauri Rekohu Inc v Attorney-General [1993] 2 NZLR 301 (CA) at 304.
153 Waitangi Tribunal, He Maunga Rongo: Report on Central North Island Claims (Wai 1200, 2008), at

1242.

154 Waitangi Tribunal, He Maunga Rongo: Report on Central North Island Claims (Wai 1200, 2008), at

1242.

155 New Zealand Maori Council v Attorney-General [1987] 1 NZLR (CA) at page 664.
156 Bristol and West Building Society v Mothew [1996] 4 All ER 698 (CA).
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A fiduciary is someone who has undertaken to act for or on behalf
of another in a particular matter in circumstances which give rise
to a relationship of trust and confidence. The distinguishing
obligation of a fiduciary is the obligation of loyalty. The principal
is entitled to the single—-minded loyalty of his fiduciary. This core
liability has several facets. A fiduciary must act in good faith; he
must not place himself in a position where his duty and his
interest may conflict; he may not act for his own benefit or the
benefit of a third person without the informed consent of his

principal.

100. By signing the Vienna Convention, the Crown has undertaken to act on
behalf of the Maori treaty partner in circumstances where a relationship of
trust and confidence has arisen. It is now incumbent upon the Crown to
exhibit loyalty to its treaty partner. Should amendment of Te Tiriti proceed
without the Maori treaty partner's consent, the affirmation of tino
rangatiratanga in Te Tiriti is infringed upon in breach of the Crown’s fiduciary

duties and in breach of the principle of active protection.
Canadian jurisprudence

101. The Canadian position is that there is nothing preventing the Crown from
owing fiduciary duties to indigenous peoples provided that a fiduciary
relationship exists. However, there is no general fiduciary obligation between

the Crown and the indigenous peoples.

102. In Paki v Attorney-General, the Canadian position was described as

follows:*57

The Canadian authorities are settled. The Crown does not
owe a fiduciary duty at large to its indigenous people or a
group of them. An express undertaking assumed or implied
from a particular instrument to represent or protect a

specific interest is required.

157 paki v Attorney-General [2009] 1 NZLR 72 (HC), at [141].
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103.

104.

105.

106.

The Canadian Supreme Court has held that the Crown owes an equitable
fiduciary obligation to indigenous peoples if two particular factors are met.

These are:'%8

(a) A specific or consignable indigenous interest to the land or
resource;
(b) The Crown has made an undertaking of discretionary control over

that interest.

The case of Guerin v The Queen is the key decision in this line of authority.
In Guerin, the Crown leased, on behalf of the Musqueam Indian Band, the
Band’s valuable reserve land in Vancouver. Indian land could only be
alienated following “surrender” of the lands to the Crown. The empowering
provision provided that the land would be utilised by the Crown for the use
and benefit of the Band. However, the lease that the Crown entered into was
on less than advantageous terms to the Band, and contrary to the Band’s
express wishes. The majority held that a fiduciary duty arose in this situation.
The statutory framework established for disposing of Indian land “...places
upon the Crown an equitable obligation, enforceable by the courts, to deal

with the land for the benefit of the Indians.”%°

However, the Supreme Court did state that while “the fiduciary relationship
between the Crown and the Indians has its roots in the concept of aboriginal,
native or Indian title”, the fact remains that this interest does not, in of itself,

give rise to a fiduciary relationship between the Indians and the Crown.®°

Instead, the key requirement in establishing a fiduciary relationship is that
the Crown had mandatorily interposed itself with a statutory discretion to
determine how the Indians could use their land.*®! Parliament had conferred
on the Crown a discretion to decide how best to use the Indian’s land and
this had the effect of transforming the Crown’s obligation to a fiduciary

one.%? Likewise here, the Crown has assumed how best to protect the

158 Manitoba Metis Federation Inc v Canada [2013] 1 SCR 623 (SCC), at [51].

159 Guerin v The Queen [1984] 2 SCR 335 (SCC), 334.

160 Guerin v The Queen [1984] 2 SCR 335 (SCC), at 334.

161 Alex Frame “The Fiduciary Duties of the Crown to Maori: Will the Canadian Remedy Travel?”
(Wellington Law Review, Vol. 13, 2005), at 70.

162 Guerin v The Queen [1984] 2 SCR 335 (SCC), at 340.
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107.

108.

109.

110.

interested parties against unauthorised treaty amendments by signing the

Vienna Convention.

The case of Wewaykum affirmed Guerin. It also upheld the principle that
there is no general fiduciary duty owed by the Crown to the indigenous

peoples.1®3

It also made an important statement regarding the nature of the fiduciary
duty. It held that the fiduciary duty is called into existence to supervise the
way in which the Crown has gradually assumed control over the lives of the
indigenous peoples.'®* The degree of control exercised by the Crown left the
vulnerable indigenous peoples at the mercy of the Crown’s misconduct or

ineptitude.%°

However, there were limits to the instances where the fiduciary duty could
be relied on. The duty does not exist at large, but only in relation to specific
circumstances.®® The fiduciary duty can only be relied on when the Crown
has assumed the discretionary control in relation to a matter to a sufficient
degree.¢’

In Osoyoos Indian Board v Oliver (Town), the Court held that the fiduciary
duty of the Crown is not restricted to instances of surrender,®® but also
arises when there is the expropriation of land for public works purposes.®®
The Court went on to state that although the Crown has the right to
expropriate land in the public interest, a fiduciary duty arises on the part of
the Crown to ensure that there is a minimal impairment of the use and

enjoyment of indigenous peoples’ land.™

163 Wewaykum Indian Band v Canada (2002) 220 DLR (4t") 1.

164 Wewaykum Indian Band v Canada (2002) 220 DLR (4")1, at [79].

165 Wewaykum Indian Band v Canada (2002) 220 DLR (4™)1, at [80].

166 WWewaykum Indian Band v Canada (2002) 220 DLR (41, at [81].

167 Wewaykum Indian Band v Canada (2002) 220 DLR (41, at [83].

168 Surrender is the process by which the Canadian Aboriginal people are able to alienate land to the
Crown. The Canadian position prevents the sale of this land to any other party other than the Crown. A
particular process needs to be followed in order for the surrender to be valid. See Joan Holmes Reserve
Land Surrenders at <http://www.joanholmes.ca/Reserve%20Surrender%20Research%20Paper.pdf>.
169 Osoyoos Indian Band v Oliver (Town) [2001] 3 SCR 746; [2001] SCC 85, at [52].

170 Osoyoos Indian Band v Oliver (Town) [2001] 3 SCR 746; [2001] SCC 85, at [52].
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111.

112.

The Court held that the fiduciary duty arose out of the legislative restrictions
preventing alienation of the indigenous land. This meant that a duty arose

on the Crown to impair Indian interests to the lowest levels possible.1’!

In summary, the following points can be made regarding the Canadian

position:

a. There is no general fiduciary obligation owed by the Crown towards
indigenous peoples;

b. In most cases, the undertaking giving rise to the fiduciary duty is

found in the legislative provisions preventing the indigenous
peoples from having full enjoyment of their land; and

C. The duty is defined as a duty to deal with the land for the benefit of
the indigenous peoples and to avoid an exploitative bargain.

New Zealand jurisprudence

113.

114.

115.

The doctrine of fiduciary duty in relation to Maori-Crown relations has had a

mixed reception in New Zealand.

While it is true that the Court of Appeal has consistently stated that the
Crown'’s duty to Maori is analogous to a fiduciary duty,*”? this is not the same
as saying that the Crown has a fiduciary duty to Maori. In other words,
according to the Court of Appeal, the principles of Te Tiriti give rise to a
Maori-Crown relationship that can be said to be fiduciary in nature, thereby
incorporating into that relationship fiduciary principles such as good faith,

reasonableness, trust, openness and consultation.'”

In obiter in New Zealand Maori Council v Attorney-General (2007)," the
Court of Appeal went as far as stating that fiduciary duties sourced from Te

Tiriti itself could not form the basis of an action in New Zealand courts. That

171 Osoyoos Indian Band v Oliver (Town) [2001] 3 SCR 746; [2001] SCC 85, at [54].

172 New Zealand Maori Council v Attorney-General [1971] 1 NZLR 641 (CA); New Zealand Maori Council
v Attorney-General [1989] 2 NZLR 142 (CA).

173 New Zealand Maori Council v Attorney-General [1996] 3 NZLR 140 (CA) at 169, New Zealand Maori
Council v Attorney-General [1987] 1 NZLR 641 (CA) at 667 and Te Runanga o Wharekauri Rekohu Inc
v Attorney-General [1993] 2 NZLR 301 (CA) at 304.

174 New Zealand Maori Council v Attorney-General [2007] NZCA 269, at [84].
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116.

117.

118.

case stated that the law of fiduciaries informs the key characteristics
between Maori and the Crown. However, it does this by way of analogy and
not direct application. The Court stated that there would be difficulties in
applying certain principles, such as the duty to not place itself in a position
of conflict of interest when it owed a duty to the population as a whole, and

not just to Maori.1"®

However, the Court of Appeal’s position should be contrasted with
statements made by the Supreme Court in the subsequent Paki decision.’®
There Elias CJ stated, albeit as obiter, that she is “...not convinced that it is
inappropriate to apply principles developed in connection with duties of a
fiduciary nature recognized in equity, as seems to have been suggested in
the controversial 2007 decision of the Court of Appeal in New Zealand Maori
Council v Attorney-General.”*’’

Her Honour went on to state that it is not inconceivable that circumstances
may arise in which a presumption of undue influence may be inferred in
cases of land transactions involving the Crown and the indigenous
peoples.'”® Whether or not a fiduciary relationship would be found would
depend on the circumstances that surrounded the potential claim.'”® For
example, the position of vulnerability that Maori were in would be a very
relevant consideration. 8 Overall, the position, according to the Chief
Justice, was that it was arguable that the Crown can be held to have

breached duties of good faith and fair dealing.8!

Justice McGrath also supported the proposition that a fiduciary relationship
could be found. He stated that “the unigue nature of the relationship between
the Crown and Maori may mean it is appropriate to recognize the existence
of a sui generis fiduciary duty even though the application of general
equitable principles developed in relation to private commercial transactions

or relationships may not give rise to such a duty.”8?

175 New Zealand Maori Council v Attorney-General [2007] NZCA 269, at [84].
176 paki v Attorney-General [2014] NZSC 118 (SC).

177 paki v Attorney-General [2014] NZSC 118 (SC), at [150].

178 paki v Attorney-General [2014] NZSC 118 (SC), at [151].

179 paki v Attorney-General [2014] NZSC 118 (SC), at [160].

180 paki v Attorney-General [2014] NZSC 118 (SC), at [162].

181 paki v Attorney-General [2014] NZSC 118 (SC), at [162].

182 paki v Attorney-General [2014] NZSC 118 (SC), at [186].

39



119.

120.

121.

122.

123.

124.

According to Justice McGrath, obiter in the SOE Case raises the possibility
that the Crown may owe a fiduciary to Maori under New Zealand law. This
would not mean that Te Tiriti is being directly enforced by the domestic
courts, but instead a sui generis duty would arise in particular

circumstances.'®

Justice McGrath stated that the Courts were also limited in developing the
common law in areas which have already been addressed by legislation.84
His Honour was concerned that the recognition of an enforceable duty of
good faith in the general Courts may cut across the legislatively created the

Tribunal process for addressing breaches of Te Tiriti.*8°

Justice Young echoed Justice McGrath’s comments on this respect. His
Honour stated that the Treaty of Waitangi Act already provides a process by
which parties can base claims regarding the principles of Te Tiriti. This
process is able to provide a “more flexible mechanism for addressing the

underlying grievance than the rules of equity”.*é

Both of the Justices stated that the right jurisdiction for such a claim is the
Tribunal. It has the power and ability to determine the obligations that the
Crown owes to the interested patrties.

Justice Young also had serious concerns regarding whether any claims were
barred by both time limitation and laches.*®’ His Honour presented three
main issues with any fiduciary duty claim. The first was that it was quite
artificial given the differences of the 19" Century and today.*®® Secondly, the
Court may be “overreaching” by the Courts trying to extend existing legal
principles to the conditions of the past.'® Lastly, it would be distinctly unfair

given the delay in the proceedings being brought.'®°

Although the concerns of Justices Young and McGrath have largely been

resolved by the Supreme Court’s decision in Wakatu,'®! it is submitted that

183 paki v Attorney-General [2014] NZSC 118 (SC), at [186].
184 paki v Attorney-General [2014] NZSC 118 (SC), at [189].
185 paki v Attorney-General [2014] NZSC 118 (SC), at [192].
186 paki v Attorney-General [2014] NZSC 118 (SC), at [288].
187 paki v Attorney-General [2014] NZSC 118 (SC), at [312].
188 paki v Attorney-General [2014] NZSC 118 (SC), at [285].
189 paki v Attorney-General [2014] NZSC 118 (SC), at [286].
190 paki v Attorney-General [2014] NZSC 118 (SC), at [287].
191 Proprietors of Wakatu v Attorney General [2017] NZSC 17.
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the abovementioned concerns are not so much of an issue for the Tribunal.
The Tribunal has the jurisdiction to look at historical claims and is not limited
by the doctrine of laches or statutory limitations. This is pointed out by
Justice Young where he stated that “[u]nder the Treaty of Waitangi Act there
are no limitation issues.”% Neither is the concern with “over-reaching” or
with the consideration of past events from long ago a hindrance to the
Tribunal in circumstances where the jurisprudence for doing so is now quite

developed.

125. Another important case, although not authoritative, is the historical case of
R v Symonds.'*® Chapman J described how he saw the legal relationship

between the Crown and Maori:

...But this necessarily arises out of our peculiar relations with the
native race, and out of our obvious duty of protecting them, to as
great an extent as possible, from the evil consequences of the
intercourse to which we have introduced them, or have imposed
upon them...The existing rule, then, contemplates the native race
as under a species of guardianship. Technically, it contemplates
the native dominion over the soil as inferior to what we call an
estate in fee: practically, it secures to them all the enjoyment from
the land which they had before our intercourse...From the
protective character of the rule, then, it is entitled to respect on
moral grounds, no less than to judicial support on strictly legal

grounds.

126. Although it is not specifically mentioned, Chapman J referred in effect to the
existence of a fiduciary relationship between the Crown and Maori, which he
describes as a “species of guardianship”. Notably this enunciation of the

existence of the duty in New Zealand was made long ago.

127. Although the legal position has not been settled definitively here in New
Zealand, there is some basis for the proposition that sui generis fiduciary
obligations could nevertheless apply in particular situations in New Zealand.
The interested parties say that the Bil's development in the Vienna

Convention signing circumstances creates such a situation.

192 paki v Attorney-General [2014] NZSC 118 (SC), at [288].
193 R v Symonds (1847) NZPCC 387 (SC), 390, at [243].
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128. As discussed, the law of fiduciary duties can assist with defining the
obligations on the Crown that the principle of active protection gives rise to.
Thus, we submit as follows for the purposes of the interested parties hearing

interests:

a. The principle of active protection is analogous to the

equitable doctrine of fiduciary duties;

b. Therefore, the law regarding fiduciary duties is applicable
to the understanding and application of the principle of

active protection;

C. A breach of active protection will occur where the Crown
has contravened its obligations of loyalty to the interested
parties.

Sparrow test — interference and justification

129. The Supreme Court concluded that legislation that affects the exercise of
aboriginal rights will be valid if it meets the test of justifying an interference
with a right recognized and affirmed under s 35(1).'** The Supreme Court

formulated the test in the following way: 19

The first question to be asked is whether the legislation at issue
has the effect of interfering with an existing aboriginal right. If it
does have such an effect, it represents a prima facie infringement
of s 35(1). Parliament is not expected to act in a manner contrary
to the rights and interests of aboriginal people. The inquiry with
respect to interference begins with a reference to the

characteristics or incidents of the right at stake.’

130. The questions to be asked when considering whether a customary right has

been interfered are:!%

a. whether the restriction or limitation is unreasonable?;

194 R. v Sparrow [1990] 1 S.C.R 1075 at 1109.
195 R, v Sparrow [1990] 1 S.C.R 1075 at 1111.
19 R, v Sparrow [1990] 1 S.C.R 1075 at 1112.
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132.

133.

b. whether undue hardship is imposed; and

C. does it deny the holders of the right their preferred means of

exercising that right?

The onus of proving a prima facie infringement lies with the group

challenging the legislation.

The Court in Sparrow held that the interference test involves asking whether
the purpose or effect of the restriction on fishing net length unnecessarily
infringed the interests protected by the fishing right. The Court went on to
state that “[i]f, for example, the Musqueam were forced to spend undue time
and money per fish caught or if the net length reduction resulted in a
hardship to the Musqueam in catching fish, then the first branch of the s
35(1) analysis would be met.”%7

Only after a prima facie interference is found should the analysis move to
the issue of justification. The justification test asks what it is that constitutes
the legitimate regulation of an aboriginal right. The Court determined that the
justification analysis would proceed by asking whether there is a valid
legislative objective. % Here the court would inquire into whether
Parliament’s objective in authorising the relevant Crown department to enact
fisheries regulations is valid. The departmental objective for the particular
regulations would also be scrutinised. An objective aimed at preserving s
35(1) rights by conserving and managing natural resources, for example,
would be valid. Also valid would be objectives purporting to prevent the
exercise of s 35(1) rights that would cause harm to the general populace or
to aboriginal peoples themselves, or other objectives found to be compelling

and substantial.

With the justification analysis, the Court noted that “especially in light of the
complexities of aboriginal history, society and rights, the contours of a

justificatory standard must be defined in the specific factual context of each

197 R. v Sparrow [1990] 1 S.C.R 1075 at 1112.

198 R, v Sparrow [1990] 1 S.C.R 1075 at 1113. Also note the Court found ‘public interest’ justification to
be so vague as to provide no meaningful guidance and so broad as to be unworkable as a test for the
justification of a limitation on constitutional rights.
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case”.'® Importantly, when discussing the justification test, the Court stated

the following:2%°

Our history has shown, unfortunately all too well, that Canada’s
aboriginal peoples are justified in worrying about government
objectives that may be superficially neutral but which constitute

de facto threats to the existence of aboriginal rights and interests.

134. Professor Mutu provided another iteration of the Canadian Court’s bleak

observation:2°!

For Ngati Kahu we have always known He Whakaputanga and
Te Tiriti as kawenata tapu. Doing this slashing [referring to the
changes proposed in the Bill is not only very offensive its very
hurtful and harmful to our people. Our people reel at this type of
assault on something this tapu. We have always been brought
up to understand this is something you abide by no matter what.
To have it dealt to in such a callous way of tearing it apart has
me asking the question, why would you do this to us, why are
you trying to hurt us so badly, what do you fear that you must

attack something so important to us?
Applying Sparrow to the Bill

Unreasonable interference

135. The Concise Oxford Dictionary defines unreasonable as going beyond the
limits of what is reasonable. Reasonable is defined as having sound
judgement, not absurd, tolerable and fair.2°> Wednesbury unreasonableness
equates with senselessness. Lord Diplock in Council of Civil Service Unions
v Minister for the Civil Service held that a decision is irrational if it is “so
outrageous in its defiance of logic or of accepted moral standards that no
sensible person who had applied his mind to the question to be decided

could have arrived at it.” 203

19 R, v Sparrow [1990] 1 S.C.R 1075 at 1111.

200 R, v Sparrow [1990] 1 S.C.R 1075 at 1113.

201 Waitangi Tribunal, Tomokia nga tatau o Matangireia - the Constitutional Kaupapa Inquiry: Treaty
Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9 May 2024 -
Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 205.

202 Fowler H.W, Fowler F. G (ed), Concise Oxford Dictionary (Eighth edition, Clarendon Press, Oxford,
1990), at 999 and 1343.

203 Council of Civil Service Unions v Minister for the Civil Service [1985] AC 374 at 410 (HL).
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Something overwhelming has to be shown for the ground of

unreasonableness to be made out.

There is unreasonableness arising from the Crown’s ratification of the
Vienna Convention and its rule requiring the amendment of international
treaties such as Te Tiriti by agreement and yet Maori agreement to the Bill,
which will effect changes to the meaning of Te Tiriti, has not been sought let
alone acquired. The Crown’s promise to act in accordance with the Vienna
Convention’s rules on international treaty amendments and its determination

not to so act with its development of the Bill is unreasonable.

Much of the claimant and interested parties evidence emphasised the
importance of Te Tiriti as a founding constitutional document. It is a
kawenata tapu. The customary right of tino rangatiratanga as it is affirmed
in Te Tiriti is completely ignored in the Bill development process. Dr Harris
evidenced how the Bill erodes the customary right to exercise tino
rangatiratanga even if the Bill only goes to Select Committee through failure

of engagement with Maori.2%4

The following is stated in the Ministry of Justice (“MOJ”) ‘Principles of the
Treaty of Waitangi Bill: Request for Priority in the 2024 Legislative

Programme Summary Information’ (“‘MOJ Information”): 2%
The relevant international standards and obligations.

New Zealand has expressed its support for the United Nations
Declaration of the Rights of Indigenous Peoples (UNDRIP). The
Bill may affect, among other things, the ability to exercise self-

determination, which may engage the UNDRIP.

The MOJ Information notes that the Bill progresses policy contained in the
National/ACT Coalition Agreement to define the principles of Te Tiriti in
statute. The intention is to create certainty about what the principles of Te

Tiriti are and how they apply in New Zealand Law. 2% However, it is

204 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 233.

205 Ministry of Justice, ‘Principles of the Treaty of Waitangi Bill: Request for Priority in the 2024
Legislative Programme Summary Information’ Wai 3300 #A7 at [10.3].

206 Ministry of Justice, ‘Principles of the Treaty of Waitangi Bill: Request for Priority in the 2024
Legislative Programme Summary Information’ Wai 3300, #A7 at [3].
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acknowledged in the MOJ Information that Te Tiriti is a significant part of
New Zealand’s constitutional system and fundamental to New Zealand’s
legal system and society. But, with the Bill’s intent to set out a finite number
of Te Tiriti principles, it will replace the existing principles that have been

articulated by the Courts and the Tribunal.?®’
The December Briefing confirmed the following:2°%®

The existing Treaty Principles have been developed over 35
years of jurisprudence and by the actions of successive
Governments, so there is a degree of certainty about what they

are and how they operate.

In his oral evidence, Mr. Kibblewhite confirmed that Te Tiriti and the Treaty
have been interpreted by the Courts and the Tribunal and that there is a
good level of understanding and jurisprudence concerning them. His
evidence is that the current jurisprudence supports the MOJ’s understanding
of the principles. 2% Natalie Coates’ written evidence traverses several
decades of Treaty jurisprudence noting that the principles have developed

over time and in different forums.
In MOJ paper on the Bill, we are advised as follows:2°

Replacing the existing principles and established judicial
processes with a statutory framework will need to be done
carefully because there is a high risk that it could create

uncertainty about the application of the principles in law.

The Crown’s intention to create certainty about the treaty principles through
implementing the Bill amounts to unreasonable interference with the
customary right to exercise tino rangatiratanga. Specifically, the right to
determine whether there should be a principles review in the first place and

207 Ministry of Justice, ‘Principles of the Treaty of Waitangi Bill: Request for Priority in the 2024
Legislative Programme Summary Information’ Wai 3300, #A7 at [4].

208 Ministry of Justice, Developing a Principles of Treaty of Waitangi Bill, 14 December 2023 Wai 3300,
#AT at [14].

209\Waitangi Tribunal, Transcript for Tomokia nga tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 142.

210 Ministry of Justice, Developing a Principles of Treaty of Waitangi Bill, 14 December 2023 Wai 3300,
#A7 at [18].
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what the principles are to be comprised of should there be a review.?!* On
the Crown’s own evidence alone it is clear that decades of Te Tiriti
jurisprudence formulation already provides sufficient certainty about the
meaning and effect of the principles. In fact, Ministry of Justice advice is that
replacing the existing principles carries a high risk of creating more
uncertainty.?!? In these circumstances, it would be irrational for the Crown to

continue to process the Bill.

Undue hardship

145. Undue hardship is defined in the Butterworths New Zealand Law Dictionary

as excessive and unwarranted disadvantage.?*®

146. Professor Kelsey’s evidence is that “[e]ven if those policies (referring to the
Bill and the Review) do not eventuate, the effects of legitimisation and
precedent will cause profound damage to Maori, to the promise of Te Tiriti,

and to the peace, security and wellbeing of Aoteraroa New Zealand”.?*4

147. Kelsey observed that attacks on Te Tiriti and Maori are causing great friction
and distress. In her community where she lives, which is very Pakeha, racist
sentiment is visible which, in her view, has been emboldened by the
Coalition Government’s policies including the Bill. She noted other attacks
on Maori resulting from the compulsory inclusion of tikanga Maori in the law

school curricula and the operation of the Maori wards.?*®

148. Professor Mutu spoke of the violence and harm the wording in the Bill has
caused to her iwi and hapi. Her evidence was that the proposed re-write of
Article Il of Te Tiriti suggests that the drafting party has no understanding of

te reo Maori or is so disparaging of te reo that they think nothing of doing it

211 Note - At this stage Maori have not been engaged at all over the Treaty Principles Bill process as
discussed elsewhere in these Closing Submissions.

212 Ministry of Justice, Developing a Principles of Treaty of Waitangi Bill, 14 December 2023 Wai 3300,
#A7 at Wai 3300, #A7 at [18]. We also refer to our submissions at paragraph 281 in this regard. Refer
to Legitimate Problem Definition Required submissions.

213 gpiller, P, Butterworths New Zealand Law Dictionary (seventh edition, LexisNexis, Wellington, 2011),
at 316.

214 Kelsey, E.J., Response of Professor Jane Kelsey to Questions from the Interested Parties
Represented by Tamaki Legal dated 17 May 2024, Wai 3300, #A15(d), at [3].

215 Kelsey, E.J., Response of Professor Jane Kelsey to Questions from the Interested Parties
Represented by Tamaki Legal dated 17 May 2024, Wai 3300, #A15(d), at [4].
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such gratuitous harm. She stated that a language is precious and you should

not go messing with it.?®

In her oral evidence, Ms Coates explained that the current wording of the Bill
is a backwards and regressive step that re-interprets and re-imagines Te
Tiriti in a manner that does absolute violence to its spirit, intent and its text,
and in a disingenuous way. Her view is that the Crown is proposing to wipe

away foundational Maori rights with the stroke of a legislator’s pen.?t’

Dr Harris, in his oral evidence, stated that tino rangatiratanga is fundamental
to Te Tiriti and its principles and that, in his view, the Bill and the Review as

well as the process around these initiatives violate tino rangatiratanga.?

At hearing, Dr Phillipson asked Dr Harris whether a retrospective Treaty
Principles Act would affect the Crown’s ability to make treaty breach
concessions in future settlement negotiations.?*® The following was stated

in reply:22°

If the Treaty Principles Bill becomes a Treaty Principles Act, the
meaning of “the principles of the Treaty of Waitangi” would
change across the gamut of the law, depending on the wording
of the Bill.

Dr Harris went on to note that with implementation of the Bill, Crown
settlement negotiators would have to reconsider, mid-negotiation, whether
there have been breaches of Te Tiriti and its principles, and the Crown would
be less likely to concede Te Tiriti breaches where a higher hurdle has been

created to establish a breach:?2!

216 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 208.

217 Waitangi Tribunal, Transcript for Tomokia nga tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 189-190.

218 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 230.

219 Dr Harris, M. Response of Dr Max Harris to Question from Dr Grant Phillipson dated 17 May 2024,
Wai 3300, #A9(c) at [1].

220 Dr Harris, M. Response of Dr Max Harris to Question from Dr Grant Phillipson dated 17 May 2024,
Wai 3300, #A9(c) at [2].

221 Dr Harris, M. Response of Dr Max Harris to Question from Dr Grant Phillipson dated 17 May 2024,
Wai 3300, #A9(c) at [3].
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What was previously a breach of tino rangatiratanga for Maori for
example would not now be a breach of the “principle” of
chieftainship for all New Zealanders. This would have highly
unsettling and rupturing effects on Treaty settlement negotiations
that have involved years of discussion, concession, compromise,

and careful relationship building.’

153. Hapi and iwi that do not have settled treaty claims with the Crown may be
disadvantaged if the Bill is implemented. There may well be a higher
threshold to meet in order to substantiate a treaty breach by the Crown
compared to those hapd and iwi who have settled their historical treaty

claims in accordance with the current principles.

154, Dr Hope Tupara for the Maori Women’s Welfare League (“League”) believes
the Bill is following the same historical path of Crown dominance and
overreach albeit under the guise of democracy. As a consequence, Dr Hope
considers the impact of the Bill for wahine Maori and the League is

negatively problematic.???

155. In 2022, Ara Poutama Department of Corrections announced its decision to
move a number of women from Arohata Prison, Wellington, to Christchurch
to ease staffing pressure at Arohata. Dr Tupara wrote to relevant Ministers
at the time to express concern about the proosed prisoner removal because
most of the women would no longer be near their whanau if they were to be
imprisoned in Christchurch. The League spent more than 120 hours writing
and talking with staff at Corrections and to the Justice Sector Directorate to

achieve appropriate outcomes for the women, but to no avail.??®

156. It is submitted that the Bill's adverse effect on the exercise of tino
rangatiratanga will exacerbate situations such as that experienced by the
Women’s Welfare League, where their concerns for the welfare of Maori
women prisoners were largely ignored despite the time and effort spent to

engage with the Crown.

222 Dr Tupara, H, Brief of Evidence of Dr Hope Tupara dated 29 April 2024 Wai 3300, #A21 at [30].
223 Dr Tupara, H, Brief of Evidence of Dr Hope Tupara dated 29 April 2024 Wai 3300, #A21 at [33]-[36].
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Preferred means of exercising tino rangatiratanga denied

157. The interested parties’ preferred means of exercising their tino
rangatiratanga is to halt the development of the Bill and determine first
whether or not its development is required. But their preferred means of

exercising tino rangatiratanga has been denied.

158. Ms Anderson confirmed that Maori did not ask for the Review of the treaty
principles and that the decision to carry out the Review was made behind

closed doors during coalition parties’ negotiations.??*

159. In his evidence, Mr Porter observed that the Bill is being developed without

Maori consent and in the absence of consultation with Maori: 225

The duty on the Crown to engage with Maori is clear, but before
engaging and consulting with Maori the Crown should gain the
consent of Maori to even initiate the task of reviewing the treaty

principles.

Real consultation would be engaging with Maori and gaining
consent to commence a process together. Anything less than
this is the Crown disregarding our position as tangata whenua
and treaty partners.

160. Ms Kereopa’s preferred exercise of tino rangatiratanga involved a Maori

exclusive vote on whether Te Tiriti principles should be changed or not: 22¢

As | have said, the Treaty is an agreement between the Crown
and Maori. Maori, therefore, need to consent to any changes to
the treaty principles. The consultation and engagement process
will play a role in that. If broad consent cannot be achieved, Maori
should be able to have their own vote on a change, it is not fair
or proper that all New Zealanders get to decide on something
that’s between the Crown and Maori.

224 \Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 52.

225 R Porter, Brief of Evidence of Reuben Porter dated 29 April 2024, Wai 3300, #A17 at [19] and [21].
226 E Kereopa, Amended Brief of Evidence of Te Urunga Evelyn Aroha Kereopa dated 15 May 2024,
Wai 3300, #A16(a) at [33].
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Mr Aldridge emphasised the consent requirement in his preferred exercise

of tino rangatiratanga:??’

Consent for this legislation is required by international law.
Consent does not exist in the principles of the Treaty. The
consequent of consent is that any consultation does occur, and

proposals are sent straight to iwi for sign off.

Agreement by the whanau and hapu is required. We have a
responsibility to care for and protect this Government. They are

visitors in our whare, we will do it the tika way.

Ms Coates noted that one of the major issues with the Bill is that “[i]t would
constitute one party to Te Tiriti unilaterally amending Te Tiriti in a manner
that narrows down Maori interests without the free, prior, and informed
consent of Maori”.??2 Relying on the Tribunal's Oranga Tamariki (section
7AA) Report, Ms Coates confirmed the Crown does not have a unilateral

right to redefine the terms of Te Tiriti.?°

Issue of justification

163.

164.

It is submitted that the interested parties have established that there will be
interference with the customary right of tino rangatiratanga as a result of the
Bil's development since that development is unreasonable, it imposes
undue hardship on tino rangatiratanga and it denies the interested parties
their preferred means of exercising tino rangatiratanga. Accordingly, we turn

to consider the issue of justification.

It is submitted that the Bill has no valid legislative objective. In order to
complete the submissions on this topic, the interested parties adopt the
submissions made at paragraphs 277-282 of these closing submissions,
which paragraphs are grouped under the heading ‘Legitimate problem

definition required’.

Conclusion

227 B Aldridge, Brief of Evidence of Bryce Aldridge dated 29 April 2024, Wai 3300 #A18 at [25]-[26].
228 Coates, N Korero Taunaki a Natalie Coates dated 30 April 2024, Wai 3300, #A006 at [77].
229 Coates, N Kérero Taunaki a Natalie Coates dated 30 April 2024, Wai 3300, #A006 at [78]-[79].
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The consent of the Maori treaty partner to any revision of the meaning and
intent of Te Tiriti, including any revision of the principles of Te Tiriti, is
essential. Claimant and interested parties’ evidence in support of the
consent requirement went unchallenged. Maori consent to the Crown’s
assumption of sovereignty was essential. That process culminated in the

signing of Te Tiriti.

The interested parties’ central complaint with the development of the Bill is
that, in effect, Te Tiriti will be amended by way of legislated treaty principles
in circumstances where amendments to Te Tiriti should be done by
agreement. That is the law to which the Crown bound itself when signing the
Vienna Convention on 4 August 1971. The agreement or consent
requirement is also a consequence of the affirmation of tino rangatiratanga
in Te Tiriti.

Since the Maori treaty partner has not been asked to consent to the
development of the Bill or to the Bill itself, let alone provide its consent
thereto, the development of the Bill violates Article 39 of the Vienna
Convention. In turn, the treaty principles of active protection, good faith,
partnership and tino rangatiratanga are breached.

The Maori-Crown relationship is considered to be one that is analogous to a
fiduciary relationship. The law of fiduciary duties as it can be applied to the
Bill's development can assist the Tribunal with discerning the obligations on
the Crown that the principle of active protection gives rise to. We note that,
in accordance with the Supreme Court of Canada’s findings in R v Sparrow
and in accordance with various senior Court findings here in Aotearoa that
are discussed above, the applicable law of fiduciary duties can be applied to
check Parliamentary supremacy in the appropriate circumstances. We say
those circumstances exist here because of the Crown’s ratification of the
Vienna Convention and yet the Crown continues to amend the meaning and
intent of Te Tiriti in the absence of agreement to do so from its Maori treaty
partner. However, this is not to say that the Tribunal’s application of the
equivalent principle of active protection can also check Parliament. Rather,
the interested parties merely bring to the Crown’s notice that the
development of the Bill is unlawful. It is appropriate to do so here because

the unlawfulness is based on the breach of a Crown duty for which there is
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an equivalent duty that can be applied by the Tribunal. Accordingly, the
Tribunal is asked to consider the law of fiduciary duties as it has been applied
here and find that the Crown has breached the principle of active protection

with its development of the BiIll.

CRYSTALLISATION OF CROWN POLICY

Introduction

169.

170.

Counsel and witnesses for the Crown maintain that development of the Bill
is nascent and so, despite the Tribunal’s findingZ° to the contrary, this
inquiry is not warranted. The interested parties contend below that there has
been sufficient policy crystallisation for quite some time.?3! Despite early
policy formulation and patent malcontent therewith amongst Maori, the
Crown has failed to engage with its treaty partner. Te Tiriti principles of active
protection, good faith and partnership were breached by the Crown as a

result.

We examine policy crystallisation for the purpose of determining when
consultation with the Maori treaty partner should have ensued. It is also the
subject of submissions here because Crown counsel and witnesses

continue to maintain that Tribunal inquiry is premature when it is not.

A valid inquiry

171.

On several occasions at hearing, Crown witnesses made emphatic and yet
contradictory statements about a nascent hearing. Regarding the Review,
Te Arawhiti witness, Ms Anderson stated there have been “no decisions
about what the process will look like or what its outcomes will be”,23? yet she
said Te Arawhiti was “trying to influence those outcomes so that they do not
damage the Maori-Crown relationship further”.?®®> Her use of the word

“further” demonstrates damage has occurred. This warrants the inquiry in

230 Waitangi Tribunal, Decision of Applications for Urgency dated 10 April 2024, Wai 3300, #2.5.18, at

(8].

231 It submitted below that the point of policy crystallisation is 28 November 2023 when Cabinet endorsed
the Coalition Agreements.

232 \Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 52.

233 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 52-53.
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relation to the Review. Similarly, in relation to the Bill, Ministry of Justice
witness, Mr Chhana stated, “we are still awaiting final decisions.” 234
However, Mr Kibblewhite acknowledged there is “a clear decision that a Bill
will be supported to the select committee based on ACT policy”?*® and stated
“there will be a lot of controversy and discontent as we’ve already seen”?%,
This decision and the Crown’s actions in this regard also warrant the inquiry
into the Bill.

172. In its response to the urgency applications, the Crown argued that a grant of

urgency was contingent upon a drafted Bill:2%’

. . . [tlhe ultimate content of the Bill is not known. It follows that
an urgent inquiry would have an uncertain subject matter and
would proceed on a contingent or hypothetical basis. This would
inevitably constrain the assistance counsel can provide to the
Tribunal and has consequences for the utility of any Tribunal

report.

173. Sections 6(1)(c) and (d) of the Treaty of Waitangi Act 1975 sets out that a
completed Bill is not required. Any proposed policy or practice adopted by
the Crown is within the Tribunal's jurisdiction. And, as discussed, the

Tribunal has seen fit to inquire in any event.

174. Despite the failure of this argument when urgency was considered, Crown
counsel mounted the very same case in their opening submissions, stating
that the “content of any proposed Bill remains at large”,?® that “policy

processes are ongoing and nascent’?*® and any Crown decisions implied in

234 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 120.

235 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 104.

236 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 101.

237 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at [13.1].

238 Crown Law, Opening Submissions for the Crown dated 3 May 2024, Wai 3300, #3.3.9, at [3].

239 Crown Law, Opening Submissions for the Crown dated 3 May 2024, Wai 3300, #3.3.9, at [4].
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175.

the documentary material “are provisional or — more accurately — entirely

contingent.”24°

In its submission that “Cabinet has not taken any policy decisions”,?*! the
Crown inferred again that there is nothing substantive for the Tribunal to
inquire into. However, the evidence is that a number of policy decisions that

are highly germane to this inquiry have been made by Cabinet.

Cabinet endorsement generated sufficient policy

176.

177.

It is submitted that Crown policy in relation to the Bill sufficiently crystallised
on 28 November 2023 (“policy crystallisation date”). This was the date
Cabinet endorsed the National/ACT and National/NZ First Coalition
Agreements (“Coalition Agreements”) and the Cabinet Manual “as the
basis on which the Coalition Government will operate” (“Cabinet
endorsement”). 2 The National/ACT Coalition Agreement provides as

follows:243

To uphold the principles of liberal democracy, including equal

citizenship and parliamentary sovereignty, the Parties will:

Introduce a Treaty Principles Bill based on existing ACT policy

and support it to a Select Committee as soon as practicable.
(emphasis added)

Cabinet’s endorsement of the National/ACT Coalition Agreement generated
a policy to implement a Bill based on “existing ACT policy”. Consequently,
the Crown cannot properly maintain that “Cabinet has not taken any policy
decisions”.?** Furthermore, Cabinet’s explicit endorsement of the Coalition
Agreements gave the review policy substance that was sufficient enough to,

compel Te Arawhiti to commence implementation activity (and in the

240 Crown Law, Opening Submissions for the Crown dated 3 May 2024, Wai 3300, #3.3.9, at [5].

241 Crown Law, Opening Submissions for the Crown dated 3 May 2024, Wai 3300, #3.3.9, at [4].

242 See Cabinet Office Circular “National, ACT and the New Zealand First Coalition Government:
Consultation and Operating Arrangements” (25 March 2024) CO (24) 2, dated 25 March 2024, Wai
3300, #6.2.6 at [3].

243 New Zealand National Party & ACT New Zealand, Coalition Agreement, dated 24 November 2024,
at 9, accessed at <https://assets.nationbuilder.com/nationalparty/pages/18466/attachments/original/
1700778592/ National ACT_ Agreement.pdf?1700778592).

244 Crown Law, Opening Submissions for the Crown dated 3 May 2024, Wai 3300, #3.3.9, at [4].
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absence of Ministerial instruction to so implement).2*> Moreover, this explicit
and highly significant policy development should have resulted in a
concomitant level of consultation with Maori but as set out below at
paragraphs 211 to 229, the claimant evidence makes it patently clear that it
did not happen when Cabinet endorsement occurred nor did it occur within

the six month intervening period that followed.

178. Various Crown acts and documents subsequent to Cabinet endorsement
edify the claim of policy crystallisation on 28 November 2023. For instance,
the Legislative Bid, December Briefing and March Briefing, the appointment
of Hon David Seymour as Associate Minister specifically for the Bill,*¢ and
more recently the efforts made in relation to the preparation of the draft
Cabinet paper for the upcoming Cabinet Meeting.

179. In addition, paragraph 4.3 of the Cabinet Office Circular dated 25 March
2024 (“March Circular”) contains policy implementation instructions to a

number of senior Crown officials:2*’

All Ministers, Parliamentary Under-Secretaries, chief executives
and their respective offices need to be familiar with the two
agreements and ensure that they have processes in place to

implement them.
(emphasis added)

180. The March Circular stands in stark contrast to the Crown contention that
“Cabinet has not taken any policy decisions”.?*® It exhorts Ministers and

Chief Executives to initiate processes to implement the Bill.?*® At hearing, Mr

245 Te Arawhiti's policy implementation efforts are set out below at paragraphs 208 and 209. We
elaborate below on other Crown activity that is said to evidence policy crystallisation upon Cabinet
endorsement.

246 New Zealand Government, New Associate Minister and Under-Secretary portfolio allocations, dated
26 January, accessed at <https://www.beehive.govt.nz/release/new-associate-minister-and-under-
secretary-portfolio-allocations>.

247 Cabinet Office Circular “National, ACT and the New Zealand First Coalition Government:
Consultation and Operating Arrangements” (25 March 2024) CO (24) 2, dated 25 March 2024, Wai
3300, #6.2.6 at [4.3].

248 Crown Law, Opening Submissions for the Crown dated 3 May 2024, Wai 3300, #3.3.9, at [4].

249 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 104.
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Kibblewhite confirmed that the Ministry of Justice was bound by the Cabinet

Circular to implement the Bill:2°

Q. So, what is your understanding of the impact of Cabinet
Circular dated 25 March 20247... I's 6.2.6 on our record,
paragraph 4.3. This is the Cabinet Circular titled National, ACT
and New Zealand First Coalition Government: Consultation and

Operating Arrangements...

A. So my understanding of that ... the instruction that provides to
me is to understand what's in the Bill to identify where we might
be involved in its implementation and then to proceed on that
basis so that's what we are currently doing in relation to the
Treaty Principles Bill, we are providing advice to Ministers as to
how, to the Associate Minister of Justice, as to how that can um

commitment can be given effect to.

Q. Right but the position is that you have no choice but to give
effect to it?

A. That’s right, our role is to support the Government of the day,

we advise...
Q. Thank you that was clear in your brief.

181. According to Te Arawhiti officials Ms Anderson and Mr Fraser, the Coalition
Agreements manifested an obligatory call to action:?!

Q. Do Te Arawhiti officials understand that the clause requiring
the review in the New Zealand First and National Party Coalition
Agreement is unalterable and not open to revision in light of

advice from officials. If so, is that your understanding?

A. We understand the terms of the commitment are set in
place. We consider, however, that there are a range of options

open to Ministers to respond to the commitment which we had

250 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 106.

251 | Anderson, W Fraser, Brief of Evidence Lilian (Lil) Marie Anderson and Warren David Fraser
undated, Wai 3300, #A22 at [30-31].
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182.

183.

begun considering prior to the confirmation of ministerial

responsibility.
(emphasis added)

A question Professor Williams put to Mr Fraser at hearing and the answer
provided constrain the view that the Coalition Agreements and Cabinet’s
endorsement thereof comprised Crown policy that, in turn, drove Crown

activity:2%2

Q. Thank you. Can | just ask, this is a joint brief of evidence, so
can | ask you the same question | asked Ms Anderson about
paragraph 31 because | am struggling to understand how you
can give advice about a range of options when there is a

predetermined commitment set in place.

A. Well, | think we need to think about the coalition agreements,
what are they? They are an agreement between political parties
to form a Government so they are a clear indication from
those coalition partners about their direction of travel, what

they agree on where they want to go.
(emphasis added)

The Crown’s opening submission that “Cabinet has not taken any policy
decisions”®® was contradicted by Crown agency policy implementation in
response to the Cabinet endorsement and by Crown witness testimony at
hearing. It is submitted that Tribunal inquiry is appropriate. Moreover, for
present purposes, it is submitted that consultation with the Maori treaty
partner should have ensued from the date of Cabinet endorsement given
that sufficient Crown policy on this “major issue” had crystallised by that time.
The Crown’s failure to consult is a manifest breach of Te Tiriti and its
principles. Indeed, a flagrant consultation breach is contended for given the
widespread and vociferous Maori protest against the Bill that was vented but

which the Crown chose not to address by way of formal engagement.

252 \Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 37-38.

253 Crown Law, Opening Submissions for the Crown dated 3 May 2024, Wai 3300, #3.3.9, at [4].
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184. The recent Oranga Tamariki Urgent Tribunal also considered Crown
officials’ commitment to implement the Coalition Agreements. A worrying

concern with the Crown’s conduct was raised:?%

A key problem with the government’s decision to repeal section
7AA is that it has come about without proper regard to its
obligations to Maori under the Treaty of Waitangi. The evidence
suggests this is due to a belief or assumption on the part of the
government that the coalition agreements that led to its formation
override or take precedence over the Crown’s obligations under
the Treaty of Waitangi.

185. The Crown convention of prioritising the Coalition Agreements over its treaty
obligations was again observed by the Tribunal in the recent Maori Wards

and Constituencies Urgent Inquiry Report:2%°

The evidence we have seen in this inquiry in respect of
reintroducing the poll provisions concerning Maori wards shows
the same prioritisation in operation: in every policy document we
looked at, the coalition agreements take precedence over the
treaty, in some instances, literally being placed earlier and more
centrally in policy documents; in other cases, the treaty is barely
mentioned at all. At every opportunity the Minister has adopted
the shortest possible timeframes to progress coalition
agreements at the expense of proper treaty-consistent process,

including genuine consultation with Maori.
CONSULTATION
Introduction

186. In breach of Te Tiriti and its principles of active protection, good faith and
partnership, the Crown has failed to adequately consult with the interested

parties regarding the development of the Bill because:

a. there has been limited engagement with select Maori groups or with

Maori-Crown officials;

254 Waitangi Tribunal, The Oranga Tamariki (Section 7AA) Urgent Inquiry 10 May 2024 Report (Wai
3350, 2024), at 27.

255 Waitangi Tribunal, The Maori Wards and Constituencies Urgent Inquiry Report (Wai 3365, 2024), at
23. This report was released on Friday, 17 May 2024.
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b. adequate consultation should begin early, but in this case did not
occur despite sufficient policy development by 28 November 2023;

and

C. adequate consultation for a legislative change of this magnitude

must be widespread, but this was not undertaken.

Meaning of Consultation

New Zealand Courts

187.

188.

Te Tiriti and its principles require both the Crown and Maori to act with
honour, reasonableness, and good faith towards each other.*® The Crown
must be attuned to the relevant law and have sufficient regard for Maori
rights and interests when making decisions.?” Consultation and negotiation
are to be conducted in a spirit of partnership.?®® The Crown cannot simply
present Maori with its solutions.?®® Inadequate consultation results in a
relationship breakdown between the Crown and Maori. It has been broadly
accepted that the required level of consultation depends on the prevailing

circumstances.?5°

The Courts have examined at length the level and extent of consultation
required:

a. In Beadle, it was highlighted that the party being consulted with
must have all of the appropriate information made available to
them. Although they may be working to a plan, the decision-maker’s
mind must remain open and they should be ready for change or to

start afresh.?6!

b. In Land Air Water Association, it was observed that consultation is

important to ensure that informed decisions are made.?®? There is

256 New Zealand Maori Council v Attorney-General [1994] 1 NZLR 513; New Zealand Maori Council v
Attorney-General [1987] 1 NZLR 641.

257 New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641.

258 Waitangi Tribunal, Te Whanau o Waipareira Report (Wai 414, 1998), at 234.

259 Waitangi Tribunal, Te Urewera (Wai 894, 2017), vol 8, at 3773.

260 Waitangi Tribunal, The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 1 Report
(Wai 2660, 2020), at 51.

261 Beadle v Minister of Corrections, W018/02 [2002] NZEnvC 196 (6 June 2002), at [549].

262 Land Air and Water Association v Waikato Regional Council (Unreported, Judge Whiting,
Environment Court, Auckland, A110/01, 23 October 2001, at [445].
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189.

190.

no set formula for adequate consultation. Rather, the level of

consultation depends on the prevailing circumstances.?%3

C. In Takamore Trustees, the Court found that the mere act of
consultation with Maori was not adequate.?®* Consultation that did
not allow the Maori view to influence decision-making was no more

than window-dressing.?%®

d. In Wellington International Airport Ltd, which is considered the
leading authority on consultation,?®® it was commented that given
that fairness is the paramount consideration, an open mind on the
part of the consulting party is required.?®” There is a need to consult
to protect the public against an abuse of monopoly power.258

In considering the phrase “undisturbed possession of their lands” (emphasis
added) as set out in Article 1l of the Treaty of Waitangi in Lands, Richardson
J concluded that Article Il applied not only to chiefs and tribes, but to all
respective families and individuals too. #° This interpretation allows
individual Maori to bring claims before the Tribunal.?’® As the Crown has
previously acknowledged,?’* it should not be assumed that any one person
or group of Maori speak on behalf of another person or group.?’2

Richardson J decided that the Crown ‘“is sufficiently informed as to the
relevant facts and law to be able to say it has had proper regard to the impact
of the principles of the Treaty.”?”® There is a positive obligation on the Crown
to engage with Maori in accordance with the principles of Te Tiriti to a level

that befits the gravity of the context before it.

263 Land Air and Water Association v Waikato Regional Council (Unreported, Judge Whiting,
Environment Court, Auckland, A110/01, 23 October 2001, at [448].

264 Takamore Trustees v Kapiti Coast District Council [2003] 3 NZLR 496.

265 Takamore Trustees v Kapiti Coast District Council [2003] 3 NZLR 496, at [86].

266 Waitangi Tribunal, Report on the Crown’s Foreshore and Seabed Policy (Wai 1071, 2004), at 120.
267 Wellington International Airport Ltd v Air New Zealand [1993] 1 NZLR 671.

268 Wellington International Airport Ltd v Air New Zealand [1993] 1 NZLR 671, at [29].

269 Waitangi Tribunal, The Ngai Tahu Report 1991: Volume Two (Wai 27, 1991), at 244-245,

270 Waitangi Tribunal, The Ngai Tahu Report 1991: Volume Two (Wai 27, 1991), at 244-245,

271 Waitangi Tribunal, Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 2 Report (Wai
2660, 2023), at 53.

272 \Waitangi Tribunal, The Ngai Tahu Report 1991: Volume Two (Wai 27, 1991), at 244-245,

273 Waitangi Tribunal, The Ngai Tahu Report 1991: Volume Two (Wai 27, 1991), at 245.
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Waitangi Tribunal

191. The Tribunal has a highly developed body of jurisprudence on consultation.
In the Stage One Report of the Marine and Coastal Area (Takutai Moana)
Act 2011 Inquiry (“MACA report”), the Tribunal found that the Crown’s duty
to consult stems directly from the principles of Te Tiriti, including partnership,
active protection, equity, and options.?’* It is broadly accepted that the
required level of consultation depends on the prevailing circumstances.?” In
its Ngai Tahu report, the Tribunal decided that the level of consultation
required by the Crown is connected to the impact of the prospective actions
on Maori interests.2’® This approach invokes a sliding scale, with the greater
the Crown’s impact, the higher the level of consultation required for decision-
making to be exercised in accordance with the principles of Te Tiriti. For
example, in situations where Crown sponsored activity is about to affect
traditional food gathering sites or there will be impingement upon an iwi’s

rangatiratanga, consultation will be “necessary”.?’”

192. In the Napier Hospital and Health Services Report (“Napier Hospital
Report”), the Tribunal committed a substantial section to the Crown’s
consultation duties. The requirement to consult stemmed from the principles
of active protection, partnership, equity and options.?”® The duty to consult
arises whenever rights and interests under Te Tiriti are at stake.?” If Te Tiriti
rights and interests are at stake, the next question is whether the Crown has
sufficient information to make a decision.?® In situations of “truly major
issues”, the Crown is obligated to consult with Maori.?8! What is deemed to
be a “truly major” issue depends on the issue’s “scale and context”.?8? In the
Napier Hospital Report, the closure, or even the downgrading of a general

hospital or similar facility was a “truly major” issue that required the Crown

274 Waitangi Tribunal, The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 1 Report
(Wai 2260, 2020), at 51; Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 262,
2001), at 67.

275 Waitangi Tribunal, The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 1 Report
(Wai 2260, 2020), at 51.

276 Waitangi Tribunal, The Ngai Tahu Report 1991: Volume Two (Wai 27, 1991), at 244-245,

277 Waitangi Tribunal, The Ngai Tahu Report 1991: Volume Two (Wai 27, 1991), at 244-245,

278 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 262, 2001), at 67.

279 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 262, 2001), at 68.

280 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 262, 2001), at 68.

281 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 262, 2001), at 68; New
Zealand Maori Council v Attorney-General [1989] 2 NZLR 142 (CA), at 152.

282 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 262, 2001), at 68.
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193.

194.

to consult with “local Maori”.?8% As with the Tribunal’s approach in the Ngai

Tahu Report, a sliding scale was applied.

In the Napier Hospital Report, the Tribunal found that for consultation to be
Te Tiriti compliant, “sufficient time” must be allowed and “genuine effort”
made.?* It is imperative that the Crown take “serious account” of views put
forward.?® It will not suffice for the Crown to consult as a guide to “simply
explain the proposals.”® |t is important for the Crown to be prepared to alter

its original proposal after having consulted with the community.28’

In the MACA report, the Tribunal encapsulated the meaning of

consultation:288

a. the Crown duty to consult is derived from the Treaty principles of
partnership and active protection;

b. consultation must be conducted in good faith between the Crown
and Maori;
C. the extent of consultation is determined by the prevailing

circumstances;

d. there should be consultation if the Crown intends to impinge on the

rangatiratanga of either a tribe or hapd;

e. the level of consultation required is determined by the resource or
taonga that is the subject of consultation and the likely effect of the

Crown activity on Méaori interests therein;
f. consultation must be conducted with an open mind;

g. consultation requires that sufficient information is made available to

parties in order for each to engage meaningfully;

283 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 262, 2001), at 68.
284 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 262, 2001), at 71.
285 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 262, 2001), at 71.
286 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 262, 2001), at 71.
287 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 262, 2001), at 71.

288 Waitangi Tribunal, The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 1 Report

(Wai 2660, 2020), at 51-53.
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195.

196.

h. consultation neither presumes agreement nor negotiation;

i. consultation requires the Crown to take appropriate account of

Maori expectations and preferences; and

j- consultation must allow Maori the opportunity for active

engagement, direct communication and collective discussion in an

appropriate cultural context.

In the MACA Report, the Tribunal found that the implementation of a Crown
funding regime warranted a consultation programme in accordance with the
consultation criteria set out in the previous paragraph.?® A high level of
consultation was required given the “nature of the resource” and the effect
of the statutory regime upon Maori.”?®® In the words of the Ngai Tahu
Tribunal, the Crown’s funding regime was regarded as a “truly major” issue.
Crown-sponsored legislation affecting Maori customary and proprietary
rights must also be considered a “truly major” issue and thus a thorough and

robust consultation programme was in order.

When making policy decisions, Cabinet is required to assess the need to
consult with Maori when relevant.?®! This includes a duty to consult with
relevant Ministers when the proposed policies have the potential to affect Te
Tiriti settlements or the Maori-Crown relationship. 2°2 The level of

consultation depends on how significant the kaupapa is to Maori.?%3

Inadequate consultation

MACA report criteria

197.

Applying the criteria from the MACA report, we submit that the consultation
process has been inadequate because it should have begun when the
Crown endorsed the Coalition Agreements on 28 November 2023 and

committed to developing the Review of the principles and the Bill.

289 Waitangi Tribunal, The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 1 Report
(Wai 2660, 2020), at 51-53.

290 Waitangi Tribunal, The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 1 Report
(Wai 2660, 2020), at 51-53.

291 Cabinet Manual, 5.22, pg. 80

292 Cabinet Manual, 5.14(f), pg. 79.

293 Te Arawhiti, Guidelines for engagement with Maori dated 1 October 2018, pg. 4.
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198.

199.

200.

201.

To engage with Maori on a level of good faith, the Crown must be fully
informed on decisions being made, including an awareness of the relevant
facts, with proper regard to the principles of Te Tiriti.?** As will be shown, the
Crown decided on a major policy shift that would affect Maori without
adequately consulting with Maori first. Having a foundation based on
assumptions and a lack of consultation means that any attempt to consult
with Maori after policy positions have been firmed up would be little more

than ‘window dressing’.2%

The Crown has acknowledged that the Coalition Agreements have paved a
clear decision for governmental support of the Bill going forward.2?% As
Cabinet has ratified the Coalition Agreements,?* this is a core part of the
Crown’s legislative agenda. If an Act of the Crown were to have a “major
impact” on Maori or their interests, it is important that the Crown consult with
Maori first.?%® This high need of consultation is further highlighted by Te

Arawhiti’'s guidelines.?®

As previously explored, the methods of engagement that the Crown employs
to consult with Maori must be determined by the prevailing circumstances,
must take account of Maori expectations and preferences, and must allow
the opportunity for active engagement. It is submitted that consultation in
this instance must occur immediately into embarking on policies that impact
the rights of Maori, not when all the decisions have been made. To bring
Maori into the fold after the policies have been developed would not be in
the spirit of partnership nor good faith. And forming views on the health of
the Maori-Crown relationship without consulting with Maori is equally a

breach of the principle of partnership.

The Crown must come to the table with an open mind, ready to alter their
position. In the MACA report, the Tribunal found that the Crown’s position in

the development of the Act was not in good faith, whereby arriving to a

294 New Zealand Maori Council v Attorney General [1987] 1 NZLR 641 (CA), at 643.

295 Takamore Trustees v Kapiti Coast District Council [2003] 3 NZLR 396, at [86].

296 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 104.

297 Cabinet Office, National, ACT and New Zealand First Coalition Government: Consultation and
Operating Arrangements dated 7 May 2024, Wai 3300, #6.2.6.

298 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 692, 2001), at 68; New
Zealand Maori Council v Attorney-General [1989] 2 NZLR 142 (CA), at 152.

299 Te Arawhiti, Guidelines for Engagement with Maori dated 7 May 2024, Wai 3300, #6.2.8 at 6.
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consultation with a ‘bottom line’ was exclusionary and undermines the

principles of meaningful consultation.3°

202. As will be explained further, the Crown must have a sufficient level of
information available to them and must not presume agreement. The Crown
cannot, as has been indicated, assume that there will be no effect on the
Maori-Crown relationship as a direct consequence of their proposed
amendments.®*! With such an undertaking as redefining the principles of Te
Tiriti, and therefore the obligations owed by the Crown, there must be an

intensive and extensive deliberation with Maori.
Evidence from the Crown

203. During the hearing, Mr Fraser was asked whether advice was conveyed
sufficiently to Ministers to understand the impact on the Maori-Crown
relationship.®°2 His view was that the Review would have no impact on the
Mazori-Crown relationship.3® When asked about how he came to this view,
having not consulted with Maori, he stated that Te Arawhiti are advising the

Crown to “undertake a process that would be Treaty compliant.”3%

204. Similarly, Ms Anderson stated in response to questions about the Review
process that: 3%

So as I've already said, the fact in of itself of a review, while it
does have an impact on the Maori-Crown relationship, it is
unclear what that impact is at this point. At the moment it is very
clear about how strong people feel about the review and we have

heard that. We make sure we provide for that in our advice to

300 Waitangi Tribunal, The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 2 Report
(Wai 2660, 2023), at 55.

301 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 57.

302 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 38.

303 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 39.

304 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 39.

305 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 52.
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Ministers and Ministers are aware of the concerns that we are
hearing. But | think that the review in and of itself, does not, at
this point, raise detrimental impact on the Maori Crown
relationship... depending on how the review is undertaken, its
scope and its outcomes, that would be the impact on the Maori
Crown relationship and no that would not be consistent without
whakatipu pou which is about growing and enhancing the Maori

Crown relationship.

205. In further questions relating to the level of consultation that will be conducted
by an exposure draft of the Bill, Mr Chhana stated that the Ministry hadn’t
devised a plan yet regarding the level of consultation or its form.3°® However,
in evidence, the Ministry of Justice indicated the best form of consultation to
abide by the Crown’s proposed timeline would be Option 2 — targeted
engagement with iwi and hapd.%’ It is important to note that the Ministry
further states that their targeted engagement with iwi and hapi would equate
to engagement with the Iwi Chairs Forum.2® Mr Chhana confirmed in his
evidence that with this method of engagement, it would be limited to the Iwi
Chairs Forum, with “possibilities of going further if we should have additional

time.”309

206. In response to the Bill, Mr Fraser advised that the Bill was not consistent
with the Crown’s obligations under Te Tiriti. 3 When asked a similar
question, Mr Kibblewhite stated that the option to forego external

consultation would be inconsistent with the Crown’s obligations.3!*

207. The actions of the Crown since the Coalition Agreements were signed on 28
November 2023 have included disestablishing the Maori Health Authority,

306 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 121.

307 Ministry of Justice, Developing a Principles of the Treaty of Waitangi Bill dated 13 December 2023,
Wai 3300, #A7, at [37].

308 Ministry of Justice, Developing a Principles of the Treaty of Waitangi Bill dated 13 December 2023,
Wai 3300, #A7, at [49].

309 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 116.

310 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 47-48.

311 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 99.
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the removal of Te Reo names from Crown agencies, removal of section 7AA
from Oranga Tamariki Act 1989 and the disestablishment of the Crown Maori
Cabinet Committee. We submit that there has already been a deep impact
on the Maori-Crown relationship, and that a lack of consultation has strained
that relationship further. We further submit that Te Arawhiti have a greater

role of actively ensuring that the Crown meets its obligations under Te Tiriti.

208. Mr Fraser has claimed that Te Arawhiti consultation was hampered by
Ministerial inactivity, stating that “key matters relating to the Treaty context,
existing rights and interests, and appropriate levels of engagement with
Maori” are ultimately the decision of their relevant Ministers.3!? We contrast
this evidence with Ms Anderson’s evidence at hearing that Te Arawhiti had
worked with the Treaty Provisions Oversight Group voluntarily and without
Ministerial oversight.33

2009. It is submitted that Te Arawhiti is authorised to engage in work without
Ministerial oversight. In Te Arawhiti’s founding document, relevant functions
include a duty to ensure that engagement of public sector agencies with
Maori is meaningful.3** Te Arawhiti as an agency has responsibility for the
Maori-Crown relationship and to uphold the Crown’s obligations under Te
Tiriti. A mere advisory relationship, with limited capabilities reliant on
Ministerial direction is inconsistent with this responsibility and Te Arawhiti

functions.

210. We submit that Te Arawhiti’'s “buck passing” is prejudicial to the interested
parties because they rely on Te Arawhiti to provide the Maori perspective
amongst government agencies and especially in this situation. Ms Sykes
addressed Ms Anderson on the matter—“You are the agency with equivalent

experience to Te Puni Kokiri, to lead on a Maori perspective.”!® In response

312 Crown Law, Appendix A: Answers to follow-up written questions following the Wai 3300 urgent
hearing, filed 21 April 2024, at 2.2.

313 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 49-50.

314 Cabinet Crown/Maori Relations Committee, Proposed final scope of the Crown/Maori Relations
portfolio and a Crown/Maori Engagement Framework and Guidelines, dated 2018, at pg. 22, accessed
at < https://www.tearawhiti.govt.nz/assets/Maori-Crown-Relations-Roopu/c879175460/Proposed-final-
scope-of-the-Crown-Maori-Relations-portfolio-and-a-Crown-Maori-Engagement-Framework-and-
Guidelines.pdf>.

315 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 69.
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Mr Fraser stated that Te Arawhiti did raise concerns, but they also waited to
see whether Ministers had particular concerns for them to address.3!° Yet,
later on, Ms Anderson’s evidence was that Te Arawhiti raised concerns in
supplementary briefings to Ministers.3!’ It is observed that the evidence of

Te Arawhiti withnesses appeared at times to be at cross-purposes.
Evidence from the Claimants
211. In questions about strategies for engagement, Te Arawhiti explained that:3!8

We talk constantly with Maori in different shapes and forms,
whether it is through our negotiations process, whether it is
through takutai moana, whether it is through the national iwi
chairs, whether it is through visits that we are conducting
throughout the country. We are talking to people constantly and

these issues are coming up in those conversations.

212, The Takutai Moana Engagement Strategy (“the Strategy”) sets out the
approach the Crown is taking to engage with and support iwi, hapt and
whanau applicant groups who are seeking recognition of existing customary
interests in the takutai moana under te Takutai Moana Act 2011 and Nga
Rohe Moana o Nga Hapt o Ngati Porou Act 2019.3%° It is not a forum to
engage with Maori over discussions of the constitutional changes that will
occur under the Bill, and therefore not adequate justification that it is a
method of consultation. Many claimants have expressed frustration and

anger at the lack of consultation by the Crown.

213. Mr Porter gave evidence that “| have not been consulted on the proposal to

redraft the treaty principles. | have attended hui all over the motu this year.

316 Waitangi Tribunal, Transcript for Tomokia nga tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 69.

317 Waitangi Tribunal, Transcript for Tomokia nga tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 70.

318 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 57.

319 Te Arawhiti, Takutai Moana Engagement Strategy — a summary dated June 2021, accessed at
<https://www.tearawhiti.govt.nz/assets/Takutai-Moana-Engagagment-Strategy-Summary-v2.pdf>.
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214.

215.

216.

217.

Maori at all these huis have said they have not been consulted with on the

redrafting of the treaty principles.”*?°

Ms Puru provides a Written Statement of Support as a named Claimant of
Wai 1684.321 Ms Puru’s evidence states the draft articles have been written
in a way which is “...sloppy, address no concerns, give no solutions and take
nothing into account. Not the law, not Maori, no accountability from the

government to the people.”3?2

Ms Puru provides discussion of the Crown destroying the mana of their
tupuna by not consulting with Maori on the Bill and the Review.3% In her
evidence she states “There was no consultation with Maori. There were no
nationwide hui to debate the topic of change. There was no chance for Maori
to have a say. But what really makes me angry is, once again: We have
been ignored.”3?* Ms Puru’s evidence reinforces the Crown’s failure to

consult and engage with Maori.

Mr Munro is the Chairman of Te Rlnanga o Ngati Réhia and represents their
hapt, Ngati Réhia.®?®> Mr Munro provides evidence on how the Crown has
not met or discussed the significance of Te Tiriti and the constitution of
Aotearoa with Ngati Réhia, despite the Crown knowing the impacts of the
Bill and the Review.®?® Mr Munro states “In relation to the Treaty Clause
Review, nothing has come to us, no one has come to meet with us about the

significance of this matter.”3?’

Ms Tana is the Chairperson of Ngati Hine Health Trust and the named

claimant for Ngati Hine’s Waitangi Tribunal claims. Ms Tana provides

320 R Porter, Brief of Evidence of Reuben Porter dated 29 April 2024, Wai 3300, #A17 at [21].

321 D Puru, Written Statement of Support of Doreen Puru dated 1 March 2024, Wai 3300, #A2.

822 D Puru, Written Statement of Support of Doreen Puru dated 1 March 2024, Wai 3300, #A2, at [11].
323 D Puru, Written Statement of Support of Doreen Puru dated 1 March 2024, Wai 3300, #A2, at [22].
324 D Puru, Written Statement of Support of Doreen Puru dated 1 March 2024, Wai 3300, #A2, at [23-

24).

325 W Munro, Kérero Taunaki A William Skipper (Kipa) Munro i ténei ra, i te 30 o Aperira 2024, Wai 3300,
#A3(a), at [4].

326 W Munro, Kérero Taunaki A William Skipper (Kipa) Munro i ténei ra, i te 30 o Aperira 2024, Wai 3300,
#A3(a), at [28].

327 W Munro, Kérero Taunaki A William Skipper (Kipa) Munro i ténei ra, i te 30 o Aperira 2024, Wai 3300,
#A3(a), at [30].
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evidence on behalf of Ngati Hine Health Trust.®?® Ms Tana discusses the

Crown’s failure to have conversation or kdrero with M&ori:32°

I have considered the finding of the Wai 1040 Te Paraparaki o
Te Raki Inquiry Stage One Tribunal (namely that Rangatira did
not cede their sovereignty in 18403%%) in the context of these
recent policy decisions, and it signals to me that the Crown is just
afraid to come and have a meaningful conversation with us about
what that means and how it applies in Aotearoa today. You can
put your blinkers on and pretend that finding is not there, but it is.
It is very frustrating, because this finding is very much real and
alive for us but it seems that the Coalition Government has

chosen to simply disregard it.

218. The National Iwi Chairs Forum does not represent all Maori interests, nor is
it a forum to justify consulting with all Maori. Ms Kereopa gives evidence of
this, “I also want to make it clear that large groups like the Iwi Chairs or New
Zealand Maori Council don’t speak for all of us.”3! Mr Aldridge also explains

in his evidence that:3%?

The Crown needs to identify who they want to consult with. The
signatories of te Tiriti were representative of their hapia and
whanau, not of iwi. Yet, the Crown still relies on the input of iwi

Runanga.

219. In response to a question about the advice received by Te Arawhiti, Ms
Anderson states that they often consult with “experts both in Te Ao Maori
and also academic experts where there are questions that we do not
understand.”*? She later states that these experts are Maori with knowledge

in Te Ao Maori.®** While consultation with experts in Te Ao Maori is of great

328 R Tana, Kérero Taunaki a Rowena Ngaio Tana i ténei ra, i te Paengawhawha 29 April 2024, Wai
3300, #A12, at [1].

329 R Tana, Kérero Taunaki a Rowena Ngaio Tana i ténei ra, i te Paengawhawha 29 April 2024, Wai
3300, #A12, at [9].

330 Waitangi Tribunal, He Whakaputanga me te Tiriti / The Declaration and the Treaty (Wai 1040, 2014),
at 529.

331 E Kereopa, Amended Brief of Evidence of Te Urunga Evelyn Aroha Kereopa dated 15 May 2024,
Wai 3300, #A16(a) at [30].

332 B Aldridge, Brief of Evidence of Bryce Aldridge dated 29 April 2024, Wai 3300 #A18 at [8].

333 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 66.

334 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 58.
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220.

221.

222.

benefit to the advice Te Arawhiti renders, it is submitted that this also should
not be any excuse or justification not to consult with hapi and whanau. Much
like the iwi chairs forum, experts in Te Ao Maori should not represent their

ability to circumvent nation-wide consultation.

It is submitted that Te Arawhiti has not engaged with Maori through the
correct channels. It is insufficient to say that external engagement through
Takutai Moana and the National lwi Chairs Forum, and internal engagement
with Te Ao Maori experts and academics equates to adequate engagement
with Maori on the Bill and the Review. Claimants and interested parties
provide evidence of what kind of engagement or consultation they expect

from the Crown.

Ms Mutu who gave evidence on behalf of the Wai 2214 claim on behalf of
herself, Te Rinanga-a-iwi o Ngati Kahu Charitable Trust and Ngati Kahu33®
discusses what genuine engagement on the part of the Crown looks like.
She states that:3®

Genuine engagement on the part of the Crown recognises that
Ngati Kahu are Tiriti partners, and equals who have the right to
contribute to and influence matters that impact us. Genuine
engagement recognises the guarantee of tino rangatiratanga,
and that Ngati Kahu must provide full, prior and informed consent

for any Crown policy in regard to matters that impact them.

Dr Tupara who gives evidence on behalf of Druis Barrett on behalf of Wahine
Maori Toko i te Ora/ the Maori Women’s Welfare League Incorporated, its
members, and all wahine Maori of Aotearoa (Wai 2959).37 further solidifies

this idea about partnership and being equals. Dr Hope states: 338

Te Tiriti is sufficient for creating conditions for equality and
rangatiratanga for all. But the Crown is unable to do so alone

without the Tiriti partner, Tangata Whenua.

The League seeks partnership where we are equal partners in

our engagements with the Crown. We seek mutual recognition of

335 M S Mutu, Brief of Evidence dated 29 April 2024, Wai 3300, #A014.

336 M S Mutu, Brief of Evidence dated 29 April 2024, Wai 3300, #A014 at [17].

337 Dr H Tupara, Brief of Evidence 2024 i ténei ra, i te ra 29 o Aperira 2024, Wai 3300, #A021.

338 Dr H Tupara, Brief of Evidence 2024 i ténei ra, i te ra 29 o Aperira 2024, Wai 3300, #A021 at [39].
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what we bring to the partnership, agreement on the parameters
of partnership, we make the rules together, find our common
ground and common goals. We do not have to always agree, but
we do need to continue dialogue until we reach a place of mutual

consensus.

223. Ms Mutu also discusses the expectation on the Crown to engage and

states:3%°

Ngati Kahu expect the Crown to respect and give effect to our
rangatiratanga. We expect that the Crown will engage with us in
accordance with its obligations under Te Tiriti. We expect that the
Crown would treat us as it would treat any sovereign party to a

treaty or agreement.

224, Mr Munro states the Crown must sit down with Maori to get an understanding

of the issues in relation to the Bill and the Review.3*° He states:34

This is why the Crown must sit down with Ngai Mé&ori to discuss
these significant issues to gain a better understanding before
barreling ahead with these Treaty policies. The “select
committee” is not the appropriate forum for Maori hapi to put
forward their view on this significant matter, the Crown must meet
face to face with Ngati Reéhia, Ngapuhi, and Ngai Maori. The
Crown must be genuine and open in both heart and mind in its

discussion with Maori on these matters.

225. An example of the appropriate level of consultation was provided by Ms
Kereopa who stated:34?

“I believe the Crown should engage with Maori at a regional level
on important take that affect us. Engagement should be kanohi
ki te kanohi. The rollout of the Maori Land Service in 2016 is an
example of good engagement. There were regional wananga,
and everyone got to sit in a space to discuss the take. It was good

339 M S Mutu, Brief of Evidence dated 29 April 2024, Wai 3300, #A014 at [16].

340 W Munro, Kérero Taunaki A William Skipper (Kipa) Munro i ténei ra, i te 30 o Aperira 2024, Wai 3300,
#A3(a), at [30].

341 W Munro, Kérero Taunaki A William Skipper (Kipa) Munro i ténei ra, i te 30 o Aperira 2024, Wai 3300,
#A3(a), at [44].

342 E Kereopa, Amended Brief of Evidence of Te Urunga Evelyn Aroha Kereopa dated 15 May 2024,
Wai 3300 #A16(a) At [21].
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to get everyone from ahu whenua in the rohe to discuss matters

pertaining to the whenua and how things could be changed.”

226. To fulfil its obligations to Te Tiriti, the Crown must ensure that they engage
in widespread consultation processes. As has been explained, it is not

enough to assume that one group of Maori speak for all Maori.3*

227. These actions colour the Crown’s intentions and regardless of the scope and
or outcomes of the Review, the Review still impacts Maori-Crown

relationship.

228. Hui have been held all over the country since the Coalition Government was
formed and they released their 100-day plan. These include the Kingitanga,
Ratana and Waitangi Hui. In these Hui Maori expressed their frustration and

anger at the prospect of the Bill and the Review.

229. Dr. Harris provides evidence of damage to the Maori-Crown relationship
stating, “This is constitutional change, disfigures the relationships that we all
rely on in this country that disfigures the Maori-Crown relationship. It
ruptures that relationship.” *#* The ruptured Maori-Crown relationship is

evidenced through the outrage and frustration heard at hui around Aotearoa.

Conclusion

230. In written answers to questions, Mr Fraser states:3%°
We are not aware of any consultation with Maori on the thinking
behind a Treaty Principles Bill. Per the Coalition Agreement
between the New Zealand National Party and ACT New Zealand
the bill is to be introduced "based on existing ACT policy”.

231. Consultation with Maori cannot occur after the policy has been formulated.

The level of consultation requires a partnership model, where the Crown

works with Maori on the policy from development through to legislation.

343 Waitangi Tribunal, The Ngai Tahu Report 1991: Volume Two (Wai 27, 1991), at 244-245,

344 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 234.

345 Crown Law, Appendix A: Answers to follow-up written questions following the Wai 3300 urgent
hearing, filed 21 April 2024, at 7.2.
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232.

233.

Consultation must be widespread and comprehensive to match the scale
and context of the change proposed. Merely consulting with target groups
such as the Ilwi Chairs Forum, or with irrelevant subject groups such as the
group that the Crown consult with on matters concerning Takutai Moana.
The interested parties submit that if the Crown were to consult correctly,
consultation should have already commenced, and consultation should
continue to carry through the entire development process in partnership with

all Maori.

Meaningful consultation begins with Te Arawhiti. We submit that Te Arawhiti
are a critical actor to ensure the Crown continues to meet its obligations to
Maori. They have proven to be proactive in advising the Minister with
concerns and have a duty to ensure meaningful engagement with Maori. It
is not sufficient to state that they are merely a consultation body, when they
have a duty to ensure the Crown uphold their duties.

TRANSFORMATION OF TE TIRITI ARTICLES IS INCORRECT AND OFFENSIVE

234.

235.

This section concerns interpretation and translation issues with the three
articles proposed by the ACT policy.3*¢ Those articles are set out in full at
paragraph 55. Itis noted that one of the fundamental tenets of the ACT policy

is to:

...restore the mana of our founding document by ensuring it
delivers what it originally promised in 1840: nga tikanga katoa rite

tahi — the same rights and duties for all New Zealanders.

The ACT party has proposed to restore the mana of Te Tiriti by extrapolating
‘novel’ 3’ te reo Pakeha principles from short excerpts of wording from
tuatahi ki tuatoru o Te Tiriti 0 Waitangi and undertaking a translation exercise
of those excerpts. The interested parties submit that the interpretation and
translation of the proposed articles are fundamentally inaccurate, far

removed for the original intent of Te Tiriti and extremely offensive to Maori.

Interpretation issues with proposed textual changes

346 We refer to the Coalition Agreement which provides for a commitment to “Introduce a Treaty
Principles Bill based on existing ACT policy and support it to a Select Committee as soon as practicable.”
347 Ministry of Justice, Developing a Principles of the Treaty of Waitangi Bill, advice to the Minister dated
14 December 2023, #A7, Wai 3300 at [19].
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Misuse of Rangatiratanga

236.

237.

238.

There are numerous significant issues stemming from the proposed
changes. One of the most concerning for Maori is at Article 2 of the text
where it is proposed that ‘all New Zealanders’ are to have ‘chieftainship of
their land’.3*® This statement is nonsensical, not all New Zealanders are
rangatira so they cannot exercise rangatiratanga. Professor Mutu evidenced

this issue in her brief where she outlined:

Tino rangatiratanga can only be guaranteed to Maori because
only Maori are able to exercise tino rangatiratanga. The
guarantee in Article 2 is a recognition of our rights, powers and

worldview, not an endowment from the Crown.
Ms Coates brief of evidence stated that:34°

Not only does this erase collective Maori rights but it also
represents a misappropriation and misapplication of a te reo

Maori and tikanga based term.

The interested parties elaborate further on tino rangatiratanga at paragraph
69.

Complete removal of Maori

239.

The proposed text fails to include the Crown’s treaty partner Maori. Maori
are completely removed from the redrafted text. Nonetheless, the treaty is
an agreement between Maori and the Crown. In Mr Matehaere’s brief of

evidence he stated: 3°°

Te Tiriti 0 Waitangi was signed in 1840 as an agreement between
Maori rangatira at the time and the British Crown (with Queen
Victoria reigning at the time). Two groups — rangatira ki te

rangatira.

348 Act Party, The Treaty Articles, Article 2 accessed at https://www.treaty.nz/

349 N R Coates, Kérero Taunaki a Natalie Ramarihia Coates, | ténei r3, i te 30 Paengawhawha 2024,
Wai 3300, #A6 at [75].

350 U Matahaere, Brief of Evidence of Umuhuri Matahaere, i tenei ra, | te 30 o Apirira 2024, Wai 3300,
#A5 at [32].
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240.

241.

242,

In her evidence Ms Coates discussed this point:35!

the proposed principles gut Article 2 and the concept of any
shared power and authority from te Tiriti. Maori are quite simply
not mentioned. The collective Maori rights guaranteed by te Tiriti
are stripped out of te Tiriti and a limited individual property right

and general guarantee of “equality” is provided.
Mr Sadler also addressed this point in his oral evidence:3*?

when the article was signed, the Treaty was signed, the people
that are recognised in that signing are Maori, because others

have not yet arrived

The interested parties do not support being cut out of the agreement that

was forged between rangatira Maori and the Crown in 1840.

Regressive change to intent

243.

244,

At a cursory view the proposed text gives a similar impression to the original
Te Tiriti. Natheless, these changes in fact are so far removed from the
original intent, agreement and the promise enshrined within in Te Tiriti that
it is radical for the interested parties to even contemplate this text being

enacted into law. Ms Coates aptly discussed this in her brief:33

What is being proposed in the Bill strikes at and changes the
heart, the purpose and the fundamental spirit, intent, meaning
and effect of the treaty.

In Mr Sadler’s brief of evidence, he stated: 3**

The interpretation ... is so far removed from what te Tiriti actually

says that it is barely recognisable

351 N Coates, Kérero Taunaki a Natalie Ramarihia Coates, | ténei ra, i te 30 Paengawhawha 2024, Wai
3300, #A6 a [72].

352 H Sadler, Brief of Evidence of Hone Pereki Sadler dated 30 April 2024, Wai 3300, #A4 at [5].

353 N R Coates, Korero Taunaki a Natalie Ramarihia Coates, | ténei r3, i te 30 Paengawhawha 2024,
Wai 3300, #A6 a [72].

354 H Sadler, Brief of Evidence of Hone Pereki Sadler dated 30 April 2024, Wai 3300, #A4 at [5].
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245. Mr Tipene also discussed this proposal or any similar iterations of the Bill in

his brief of evidence where he advised:3%®

Should a Bill progress in whatever form...it will water down and
continue an undermining of te Tiriti o Waitangi to something that
barely resembles the honourable words, the promises and

agreement made by principled partners on 6 February 1840
246.  Inthe presentation of his evidence Mr Sadler stated: **¢

In David Seymour’s principles, the kawanatanga katoa o 6 ratou
whenua, he interprets that as, “The New Zealand Government
has right to govern all New Zealanders.” The rangatira signed up,
agreeing to te Tiriti, and they welcomed this article as they could
envisage that their lives will become easier as the troublesome
Pakeha will not longer be their worry as the tangata tutd,
whakararuraru, will be feted by their own. So, in his interpretation
that the New Zealand Government has the right to govern all New

Zealanders is not in tune with the intent of te Tiriti.

247. Furthermore, in advice to the Associate Minister dated 14 December 2024
commenting on the policy document the MOJ stated that the policy
document (referring to the redraft) “differs significantly” from current
understandings within “the Crown, Courts, and Waitangi Tribunal”.*®’ It also
sets out that there is no support for the novel interpretation of Article 2 in
“legislation, judicial interpretation, or expert opinion.”3%® The interested
parties submit if a Crown agency is acknowledging the issues with the Bill it
must be stopped.

355 P Tipene, Korero Taunaki o Pita Tipene, | ténei ra i te 29 Paengawhawha 2024, #A11, Wai 682 at
[16].

356 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at [10].

357 Ministry of Justice, Developing a Principles of the Treaty of Waitangi Bill, advice to the Minister dated
14 December 2023, #A7, Wai 3300 at [19].

358 Ministry of Justice, Developing a Principles of the Treaty of Waitangi Bill, advice to the Minister dated
14 December 2023, #A7, Wai 3300 at [19].
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Translation issues with draft text

248. There are significant errors in the way the proposed text has been translated
from English to te reo Maori. The English articles do not correlate with what

is stated in Te reo Maori.
249, This is covered by Professor Mutu in her brief where she stated: %°

Not only are these excerpts from Te Tiriti cherry-picked and
mistranslated, but the translations offered do not even accord
with the so-called ‘English version’ of Te Tiriti — Hobson’s draft

Treaty of Waitangi

250. In the presentation of his evidence Mr Kipa also refers to concerns with the
way that te reo Maori has been misused to inaccurately articulate intentions
of the Bill where he stated:*%°

e whai ana ia wa taua kupu Maori ki te whakamarama atu tona,

ona kupu Pakeh3, ko téna te tino raru.
251. Additionally, Mr Kipa also stated in the presentation of his evidence:*¢!

Pohehé ana ia he tohunga ki toku reo, ka mahia toku reo, ka
whakapakehatia ki tona hiahia. E whakahé ana te katoa...
whakahé&, whakahé&, whakahé&, mama noa iho, hé, nga kupu poto

engari hohonu nui tona whakamaramatanga

252. The interested parties agree with Mr Kipa’'s reasoning. The Associate
Minister purports to be an expert in te reo Maori by attempting to transmute
Te Tiriti into this incomprehensible text, the interested parties concur this

whole text is rejected.

359 professor M S Mutu, Brief of Evidence of Professor Margaret Shirley Mutu, dated 29 April 2024, Wai
2214 at [20].

360 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at [15]-[17].

361 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at [17]-[20].
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Prejudice experienced by proposed textual changes

253.

254,

255.

256.

257.

Proposing textual changes that will impact how te Tiriti 0 Waitangi is to be

interpreted, without the consent of Maori is an affront to Maori.

Misappropriation of Maori culture through the use of rangatiratanga for all

New Zealanders is a misuse of te reo Maori which is a protected taonga.

By endorsing the Bill, the Crown has acted in bad faith as it supported a
proposal to make changes that would impact the meaning of Te Tiriti in law

which is acknowledged as the founding document of Aotearoa New Zealand.

Producing documents that include te reo Maori that are inaccurate and
purport to have one intended meaning that are incorrect translations, is an

insult to Maori and a degradation of the taonga that is te reo Maori.

The Crown act of endorsing this text erodes the trust and confidence

between Maori and Crown.

BILL DEVELOPMENT INCONSISTENT WITH THE LAW AND CROWN POLICY

Introduction

258.

259.

To fulfil its Treaty obligation of good government, the Crown ought to ensure
that the Bill's development is consistent with legislation, Crown policy and
international obligations, including UNDRIP. The interested parties submit
the Crown’s actions in furthering the Bill conflict with its obligations under the
Public Service Act 2020, Executive and Cabinet guidelines, and are wholly
inconsistent with UNDRIP.

The following submissions should be read in conjunction with the earlier

submissions above concerning the principle of good government.

Public Service Act 2020

260.

The Public Service Act 2020 (“PSA”) explicitly recognises the role of the
Public Service in supporting the Crown in its relationships with Maori under
Te Tiriti.®®? To that end, the PSA includes provisions that explicitly obligate

public service leaders, including the Public Service Commissioner and Chief

362 public Service Act 2020, section 14(1).
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Executives, to develop the public service's capacity to engage with Maori
and understand Maori perspectives.®® It is submitted that these provisions
are further supported by the Executive guidance discussed in the preceding

paragraphs.

261. We reiterate our earlier submission that the Crown’s development of the Bill
has been devoid of any meaningful form of engagement with Maori.>** The
complete failure of the MOJ and Te Arawhiti to engage with Maori about the
Bill in the six-month period following policy crystallisation is a breach of
obligations under the PSA to support the Crown’s relationships with Maori.>%°
This breach is a consequence of the failure of Ministers and Cabinet to make
decisions about the extent and form of consultation.®¢¢

262. The failure of the Public Service to support Maori-Crown relationships is
further corroborated by the fact that the lack of engagement in relation to the
Bill has already significantly damaged the interested parties’ relationship
with the Crown. It is noted that Mr Porter,%¢” Mr Aldridge,*®® Ms Williams,3%°
and Ms Kereopa®” all provided evidence which demonstrated damage to
the Maori-Crown relationship.

263. Early engagement and a heightened duty of engagement were reasonably
expected in these circumstances, given that the proposed content of the Bill
is significantly at odds with Maori understandings and more widely accepted

understandings of Te Tiriti principles.

264. The interested parties accordingly submit that both the process of
developing the Bill and its proposed content are clear breaches of s 14(1) of

the PSA, alongside Treaty obligations, such as the principle of

363 Public Service Act 2020, section14(2)(a).

364 We refer to our submissions above at paragraphs 230 to 233 in this regard.

365 We refer to our submissions above at paragraph 169 in this regard.

366 R Chhana, Questions in Writing to Ministry of Justice Witnesses, at 48, Wai 3300, filed on 20 May
2024.

367 R Porter, Brief of Evidence of Reuben Porter dated 29 April 2024, Wai 3300, #A17. Mr Porter stated
at [30] of his brief, “Maori should not be second-class citizens in their own country. We will not take these
actions lying down. We will work together under Kotahitanga and will take radical actions if the Crown
continues down this path”.

368 B Aldridge, Brief of Evidence of Bryce Aldridge dated 29 April 2024, Wai 3300 #A18. Mr Aldridge
stated at [37] of his brief, “Recent developments have definitely harmed the direction of the relationship.”
369 J williams, Brief of Evidence of Jessica Hazel Anne Williams, dated 29 April 2024, Wai 3300, #A20.
Ms Williams stated at [31] of her brief, “the Maori/Crown relationship is fragile and broken....l believe
the relationship will deteriorate further if Te Tiriti principles are changed as proposed.”

80T E A Kereopa, Brief of Evidence of Te Urunga Evelyn Aroha Kereopa dated 29 April 2024, Wai
3300, #A16. Ms Kereopa stated at [38], “My perception of the Crown is totally negative at the moment”.
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partnership.3’* This is also likely to have impacted the s 14(2) obligation on
the Public Service Commissioner and Chief Executives to develop their

capacity to engage with Maori and understand Maori perspectives.

Executive guidance

265.

266.

267.

In addition to legislative requirements, there has been an increased
recognition and embedding of Te Tiriti into Executive functioning and
decision-making.3’? We refer in particular to the Cabinet Manual, Cabinet
Office Circulars, and Legislation Design and Advisory Committee’s
Legislation Guidelines (2021) (“LDAC Guidelines”). These documents
include guidance on Te Tirit’'s constitutional status and how the law,
including the process of developing legislation, ought to give effect to the
Crown’s Te Tiriti obligations.

It would be wholly inconsistent with the principle of good governance for the
Crown to not follow its guidance on how to give effect to Te Tiriti and its
principles. Yet the evidence confirms that this is exactly what has happened
with the Crown’s development of the Bill. The Crown’s good governance
failings are corroborated by, for instance, the absence of any meaningful
consultation between the Crown and Maori about the Bill despite the public
prevalence of Maori discontent for quite some time now. Furthermore, the
evidence of Crown witnesses at hearing did not assuage the interested
parties' concerns about primacy being given to the Coalition Agreements

over and above the Crown’s obligations under Te Tiriti and its principles.

The Cabinet Manual, Cabinet Office Circulars and LDAC Guidelines are

each discussed in turn below.

Cabinet Manual 2023

268.

The Cabinet Manual is described by the Department of the Prime Minister
and Cabinet as “an authoritative guide to central government decision-
making for Ministers, their offices, and those working within the public

service.”” At the hearing, Mr Kibblewhite acknowledged, with reference to

871 Waitangi Tribunal, The Maniapoto Mandate Inquiry Report (Wai 2858, 2019), at [14]-[15].

372N Coates, Kérero Taunaki a Natalie Ramarihia Coates dated 30 Paengawhawha 2024, Wai 3300,
#A6, at [40].

373 Department of the Prime Minister and Cabinet, Cabinet Manual, dated 3 July 2023, accessed at
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his position as Chief Executive of the Ministry of Justice and a member of

the public service, that “we’re creatures of the Cabinet Manual.”*"*

Cabinet Manual upholds the constitutional significance of Te Tiriti

269.

270.

271.

The Cabinet Manual 2023 acknowledges Te Tiriti’'s constitutional
significance, it being a “founding document of government in New
Zealand.”®"® It is also recognised in the Cabinet Manual that, due to its
constitutional status, Te Tiriti “may indicate limits in our polity on major
decision making” and that the “law sometimes accords a special recognition

to Maori rights and interests.”"®

In her evidence, Ms Coates stated that Aotearoa’s constitution and
constitutional conventions “cannot and should not be changed flippantly”.37”
The requirement of a stable constitution is recognised in the Cabinet
Manual—‘in theory, many parts of the constitution can be amended by
legislation passed by a simple majority of the Members of Parliament. That
power is, however, restrained by law, convention, practice, and public

acceptance.”"®

We focus as well on the issue with majoritarian rule that is discussed in the
Cabinet Manual:3"®

A balance has to be struck between majority power and minority
right, between the sovereignty of the people exercised through
Parliament and the rule of the law, and between the right of
elected governments to have their policies enacted into law and
the protection of fundamental social and constitutional values.
The answer cannot always lie with simple majority decision-

making. Indeed, those with the authority to make majority

<https://www.dpmc.govt.nz/our-business-units/cabinet-office/supporting-work-cabinet/cabinet-

manual>.

874 Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 108.

375 Cabinet Office, Cabinet Manual 2023 (Cabinet Office / Department of Prime Minister and Cabinet,
Wellington, 2023), Appendix A, at 155.

376 Cabinet Office, Cabinet Manual 2023 (Cabinet Office / Department of Prime Minister and Cabinet,
Wellington, 2023), at 2.

377 N Coates, Korero Taunaki A Natalie Ramarihia Coates dated 30 Paengawhawha 2024, Wai 3300,
#A6, at [40].

378 Cabinet Office, Cabinet Manual 2023 (Cabinet Office / Department of Prime Minister and Cabinet,
Wellington, 2023), at 6.

379 Cabinet Office / Department of Prime Minister and Cabinet, Cabinet Manual 2023 (Cabinet Office /
Department of Prime Minister and Cabinet, Wellington, 2023), at 5.
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272.

273.

274,

decisions often themselves recognise that their authority is
limited by understandings of what is basic in our society, by
convention, by the Treaty of Waitangi, by international

obligations and by ideas of fairness and justice.
(emphasis added)

Although Te Tiriti is considered to be a foundational constitutional document
and despite the acknowledged issues with majoritarian rule, the Crown has

developed the Bill in obviation of these concerns.

The Crown’s development of the Bill is being implemented in accordance
with ACT policy.%° The core tenet of this policy is to resolve the claimed
uncertainty about the application of the principles in law®®! by introducing
three new principles based on the Crown’s right to govern, the protection of
private property rights and notions of equal citizenship.®®2 It has been well
established that ACT’s policy definition of the principles of Te Tiriti has no
Maori support®® and is not supported by “legislation, judicial interpretation,
or expert opinion”.%* Furthermore, the development of a Bill that “does
violence to the spirit, intent, and text of te Tiriti”%® undermines New
Zealand’'s present constitutional arrangements. The Bill's development
evidences a failure by the Executive to heed the Cabinet Manual regarding
Te Tiriti’'s constitutional significance because the Bill is being developed in
breach of Te Tiriti and its principles and in obviation of the limits placed on

Cabinet’s polity by Te Tiriti and the rights and interests of Maori.

Second, Cabinet’s commitment to introduce the Bill “as soon as practical”*8®
exhibits a flagrant disregard for Te Tiriti's constitutional significance, the
bearing that Te Tiriti can have on Cabinet’'s polity and for the rights and

interests of Maori. The framing of timing insinuates that the Bill can and will

380 We refer to the March Circular which requires all Ministers, Parliamentary Under-Secretaries, chief
executives and their respective offices to ensure they have processes in place to implement the Coalition
Agreements.

381 See A Kibblewhite and R Chhana, Brief of Evidence of Andrew Kibblewhite and Rajesh Chhana,
dated 6 May 2024, Wai 3300, #A23, at [59].

382 We refer to paragraph 55 which articulates the proposed three new principles.

383 We refer to paragraphs 234 to 257 above in this regard.

384 Ministry of Justice, Developing a Principles of the Treaty of Waitangi Bill dated 14 December 2024,
Wai 3300, #A7, at 4.

385 N Coates, Korero Taunaki A Natalie Ramarihia Coates dated 30 Paengawhawha 2024, Wai 3300,
#A6, at [6].

386 We refer to the Coalition Agreement which provides for a commitment to “Introduce a Treaty
Principles Bill based on existing ACT policy and support it to a Select Committee as soon as practicable.”
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275.

276.

be pushed through the legislative agenda with rapid speed and with limited
regard to the minority rights of its Maori treaty partner. Cabinet’s
endorsement of such timing on 28 November 2023 is wholly inconsistent

with the guidance set out in the Cabinet Manual.

Thirdly, Mr Kibblewhite confirmed at hearing that Associate Minister
Seymour’s continued preference is for the Bill to be taken to a binding
referendum (“referendum proposal”). It appears the Associate Minister has
maintained his referendum preference despite explicit advice from the
Ministry of Justice that “there is a significant risk that a referendum will cause
further division...rather than achieve consensus and legitimacy” and its
recommendation that “a referendum is not held”.%®” The interested parties
submit that the live referendum proposal signifies the abandonment of any
tempering of majoritarian-based decision-making in the interests of Maori
rights.

The Bill-related developments discussed herein this section comprise
multiple breaches of the Cabinet Manual and other principles of fairness and
non-discrimination. Additionally, the Executive’s conduct could be said to
violate rights guaranteed under the New Zealand Bill of Rights Act 1990;
most notably rights to freedom from discrimination® and the rights of

minorities.38°

Leqitimate problem definition required

277.

278.

The Cabinet Manual contains other guidance to Executive decision-makers
that is considered to be relevant to this inquiry. In particular, it provides that
“Ministers and agencies must ensure that the need for legislative action is

not overlooked and, equally, that unnecessary new legislation is avoided.”3%

A clear definition of the policy problem being resolved by the proposed
legislation is fundamental to ensuring legislative action is needed. This is

recognised in the LDAC Guidelines, which are cross-referenced in the

387 Ministry of Justice, Developing a Principles of the Treaty of Waitangi Bill, dated 14 December 2024,
Wai 3300, #A7, at 6.

388 New Zealand Bill of Rights Act 1990, s 19.

389 New Zealand Bill of Rights Act 1990, s 20.

3% Cabinet Office / Department of Prime Minister and Cabinet, Cabinet Manual 2023 (Cabinet Office /
Department of Prime Minister and Cabinet, Wellington, 2023), at 109.
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Cabinet Manual.*** The LDAC Guidelines provide that “being clear about the
policy objective or purpose of the legislative change sought is fundamental
to every design question”.**2 The LDAC Guidelines also encourage policy-
makers to step back and “assess whether the legislation is really needed
and make sure to look at whether the existing regime, common law, or non-

legislative solutions are already apt to meet the purpose”.3%

279. On 30 April 2024, the Tribunal asked Mr Kibblewhite and Mr Chhana the
following question—“What is the policy problem that can only be solved by
the Bill? Is there any alternative, such as the statutory review? Name others,

if any?” in their evidence.®** Their response was as follows:3®

As noted above, the Coalition Agreement, between National and
ACT parties included a commitment to “Introduce a Treaty
Principles Bill based on existing ACT policy and support it to a
Select Committee as soon as practicable.” The problem as
described in the ACT policy document is that the Courts, the
Waitangi Tribunal and the public service are increasingly
referring to vague Treaty principles to justify actions that are
contrary to other matters (such as equal rights for all citizens).
The proposed solution is for Parliament to define the principles
in statute to stop this from happening.

(emphasis added)

280. At the hearing, Chief Judge Fox questioned Mr Kibblewhite further regarding

the policy problem the Bill would solve:3%

Q. Yes, thanks. Yes and thank you for answering the questions
we had in advance but then we found all this other material that

we had to ask you questions about. So paragraph 59: “What is

391 See, for example, Cabinet Office / Department of Prime Minister and Cabinet, Cabinet Manual 2023
(Cabinet Office / Department of Prime Minister and Cabinet, Wellington, 2023), at 109.

392 | egislation Design and Advisory Committee, Legislation Guidelines (2021 edition, Wellington, 2021),
at12.

393 |_egislation Design and Advisory Committee, Legislation Guidelines (2021 edition, Wellington, 2021),
at12.

394 Waitangi Tribunal, Memorandum-Directions of Chief Judge Dr C L Fox Addressing Further Discovery
of Crown Documents, dated 30 April 2024, Wai 3300, #2.5.30, at [11].

395 A Kibblewhite and R Chhana, Brief of Evidence of Andrew Kibblewhite and Rajesh Chhana dated 6
May 2024, Wai 3300, #A23, at [59].

3% Waitangi Tribunal, Transcript for Tomokia ngéa tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 112-113.
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the policy problem that can only be solved by this Bill,” and what
you've done is you've referred us to the rhetoric of the Act

document, Coalition agreement.

A. Sorry, yes we have — we answered that question simply by
noting that the — | mean we haven't articulated the problem this

Bill is trying to solve. We’re basing it on what you see there.

Q. Yes, so this isn’'t your perspective, this is what's in the

Coalition agreement?

A. That’s correct.

Q. So, do you have a view of what policy problem this proposal

is attempting to address beyond what is said here?

A. The only comment | would make to that is to refer back to the
more general view that we have as a Ministry, which is that there
is value in New Zealand having a conversation, measured in an
appropriate way about our constitutional situation. You know, we
— obviously I've noted earlier we would note the constitutional
kaupapa inquiry we see as part of that conversation. But we, |
think as you've seen in our advice, that problem doesn'’t
necessarily lead you to the solution that the Treaty Principles Bill

is offering.

Q. So given your position, if you didn’t have the Coalition
agreement, what is the policy problem that you would hope to
identify which would need a Bill of this type?

A. 1 don’t have a policy problem that would need a Bill of this type

to finish.

Q. With the current constitutional arrangements and I'm talking
about the current constitutional arrangements dealing with the

principles of the Treaty of Waitangi?

A. No, other than the general view that I've articulated. That we
think there is value in a broader conversation around the Treaty
and what it means for New Zealand. That would be as far as our
problem definition would go and that's what we’ve articulated in
our briefings to the incoming ministers that | think have been

made available to the Tribunal.

87



281. Mr Kibbliewhite’s evidence and his oral testimony above make it clear that
from the Ministry of Justice’s perspective, the Bill does not solve a legitimate
policy problem. The professed policy problem has been promulgated by the
ACT party alone. It was then ostensibly legitimised through Cabinet’s
endorsement of the Coalition Agreements and the Crown’s subsequent
implementation of it. The 14 December 2023 Briefing corroborates the fact

that the Bill fails on its own terms of providing certainty because:3%’

...there is a high risk that it could create more uncertainty about

the application of the principles in law. These risks could arise

from:

18.1 a significant departure from the content of the
established principles;

18.2 overturning established practice for applying the

principles by the Courts and the Waitangi Tribunal

18.3 altering the jurisdiction of the Waitangi Tribunal to
determine the meaning and effect of the Treaty in

respect of its functions

18.4 uncertainty about the application to government policy
and practice.

282. The interested parties submit the Crown’s failure to articulate a legitimate
problem definition for the Bill in accordance with the clear Executive
guidance is inconsistent with its own guidance and amounts to a flagrant
breach of the principle of good government and the Crown’s duty to act
reasonably and in good faith. This has resulted in considerable prejudice to
the interested parties. It leaves the interested parties in a position of grave
uncertainty as to what extent, if at all, the Executive intends to uphold its Te

Tiriti obligations to them.
Cabinet Office Circulars

283. Cabinet Office Circulars supplement the Cabinet Manual and are another

preeminent source of guidance for policy-makers (including Ministers). In

397 Ministry of Justice, Developing a Principles of the Treaty of Waitangi Bill dated 14 December 2024,
Wai 3300, #A7, at 4.
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addition to the March Circular, there are two other “live” Cabinet Office

Circulars of particular relevance to this inquiry:

a. Cabinet Office Circular CO 19(3) Better Coordination of
Contemporary Treaty of Waitangi Issues, which was issued on 2
April 2019 (“April 2019 Circular”);>%®

b. Cabinet Office Circular CO 19(5) Te Tiriti o Waitangi / Treaty of
Waitangi Guidance, which was issued on 22 October 2019
(“October 2019 Circular”).®*®

284. The April 2019 Circular states, inter alia, that “all agencies should be
proactive in ensuring their policy, regulatory, and service delivery functions

are consistent with the Treaty of Waitangi.”

285. The October 2019 Circular sets out guidelines for how policy-makers should
consider the Treaty when developing policy. For example, it:

a. includes the texts of the treaty (from the Treaty of Waitangi Act 1975
and a translation by Sir Hugh Kawharu);*

b. recognises that since 1975, the Courts and the Waitangi Tribunal
have developed a considerable body of treaty jurisprudence;*?

C. states that “Any specific meaning of the Treaty, and its implications
for particular issues, is not easy to specify in advance as it depends
on circumstances and views that surround any issue at the time it

arises”;*03

398 Cabinet Office Circular “Better Co-ordination of Contemporary Treaty of Waitangi Issues” (2 April
2019) CO (19) 3, updated 9 October 2019, Wai 3300, #6.2.5.

399 Cabinet Office Circular “Te Tiriti / Treaty of Waitangi Guidance” (22 October 2019) CO 19(5), Wai
3300, #6.2.4.

400 Cabinet Office Circular “Better Co-ordination of Contemporary Treaty of Waitangi Issues” (2 April
2019) CO (19) 3, updated 9 October 2019, Wai 3300, #6.2.5, at [7].

401 Cabinet Office Circular “Te Tiriti / Treaty of Waitangi Guidance” (22 October 2019) CO 19(5), Wai
3300, #6.2.4, at Appendix 3, page 16.

402 Cabinet Office Circular “Te Tiriti / Treaty of Waitangi Guidance” (22 October 2019) CO 19(5), Wai
3300, #6.2.4, at 1.

403 Cabinet Office Circular “Te Tiriti / Treaty of Waitangi Guidance” (22 October 2019) CO 19(5), Wai
3300, #6.2.4, at 2.
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d. specifically says that “While the courts and previous guidance have
developed and focused on principles of the Treaty, this guidance

takes the texts of the Treaty as its focus”;*%*

e. goes on to analyse the different articles of the treaty and provides
guestions to guide policy makers. At the start of the Article 2
analysis, it recognises that “Put simply, by Article Two the Crown
promises that Maori will have the right to make decisions over

resources and taonga which they wish to retain”.4%

286. The April 2019 Circular places a positive obligation on the Crown to take
active steps to ensure their policy, regulatory and delivery functions are
consistent with the Treaty. The 2019 Circular further entrenches this
obligation by providing additional guidance on how to meet that positive
obligation.

287. At hearing, Mr Fraser attempted to assert that the April 2019 Circular and
the October 2019 Circular “exist together” with the March Circular. 4%
However, these documents are plainly inconsistent. The March Circular
requires implementation of the coalition commitment to introduce the Bill
based on ACT policy. This is a breach of Te Tiriti for the reasons traversed
already.*°” The April 2019 Circular and the October 2019 Circular provide for
a substantial degree of observance by the Crown to Te Tiriti. It is noted that
Mr Fraser acknowledged, in his capacity as lead policy Manager for Te
Arawhiti, the Bill as reflected in the ACT policy document is not consistent

with the Crown’s Te Tiriti obligations.*%®
LDAC Guidelines

288. The LDAC Guidelines have already been discussed in paragraph 278

above. They are recognised as a “vital thread in the fabric of New Zealand’s

404 Cabinet Office Circular “Te Tiriti / Treaty of Waitangi Guidance” (22 October 2019) CO 19(5), Wai
3300, #6.2.4, at 3.

405 Cabinet Office Circular “Te Tiriti / Treaty of Waitangi Guidance” (22 October 2019) CO 19(5), Wai
3300, #6.2.4, at 8.

406 Waitangi Tribunal, Transcript for Tomokia nga tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 48.

407 We refer in particular to our submissions at paragraph 183 in this regard.

408 Waitangi Tribunal, Transcript for Tomokia nga tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 47-48.
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policy and development framework.” In addition to what has already been

set out, they provide as follows:*1°

The development process of policy and legislation, as well as the
final product, should show appropriate respect for the spirit and

principles of the Treaty.

The Treaty requires that the Government and Maori act towards
each other reasonably and in good faith—akin to a partnership.
Two important ways to achieve this are through informed
decision making (which includes effective consultation by the
Government) and through the active protection of Maori rights

and interests under the Treaty by the Government.

289. At the risk of belabouring the point, the interested parties refer to their earlier
submissions in paragraphs 230 to 233 which demonstrate the lack of
effective consultation by the Crown, despite policy in relation to the Bill
crystallising nearly six months ago. This is wholly inconsistent with the LDAC

Guidelines.
Bill inconsistent with UNDRIP

290. The UNDRIP contains international law norms the Crown ought to properly
have regard to. The UNDRIP acknowledges, inter alia, “the urgent need to
respect and promote the rights of indigenous peoples affirmed in

treaties...with States” *!! and that:*1?

1. Indigenous peoples have the right to the recognition,
observance and enforcement of treaties, agreements
and other constructive arrangements concluded with
States or their successors and to have States honour
and respect such treaties, agreements and other

constructive arrangements.

409 | egislation Design and Advisory Committee, Legislation Guidelines (2021 edition, Wellington, 2021),
at 6.

410 | egislation Design and Advisory Committee, Legislation Guidelines (2021 edition, Wellington, 2021),
at [4.2].

411 United Nations Declaration on the Rights of Indigenous Peoples 61/295 (Resolution Adopted by the
General Assembly on 13 September 2007, at 1.

412 United Nations Declaration on the Rights of Indigenous Peoples 61/295 (Resolution Adopted by the
General Assembly on 13 September 2007, Article 37.
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2. Nothing in this Declaration may be interpreted as
diminishing or eliminating the rights of indigenous
peoples contained in treaties, agreements and other

constructive arrangements.

291. Although UNDRIP has not been ratified, Chief Justice Dame Elias invoked
it in the Supreme Court judgment of Takamore v Clarke.*'® The Crown has
also engaged with UNDRIP to varying degrees, contingent on the political
party in power.*'# It is acknowledged that the National and New Zealand First
Coalition Agreement (“National/NZ First Coalition Agreement”) includes
a commitment to confirm that the Coalition Government does not recognise
UNDRIP as having any binding effect.*'®> Nonetheless, the interested parties
submit it is of clear relevance to this urgent inquiry. This is supported by
expert witness Mr Harris who considered it to provide “a higher source of
authority when the Government attempts a structural breach such as this

case.”16

292. It is apparent from the evidence already canvassed that the proposal to
redefine the treaty principles to limit their scope is not conducive to the
Crown recognising, observing, or enforcing Te Tiriti or the Treaty.*'” This is
a clear breach of UNDRIP because the Bill will completely erode the practical

enforceability of the rights guaranteed to Maori under Te Tiriti.
SUMMARY OF PREJUDICE

293. The interested parties are suffering or are likely to suffer prejudice as a result

of the Crown’s development of the Bill. In particular:

(a) A violation of the international treaty law requirement that the
interested parties consent to any amendment to the meaning and

effect of Te Tiriti and its principles;

413 See Takamore v Clarke [2012] NZSC 116, [2013] 2 NZLR 733 at [12] per Elias CJ.

414 For a fuller discussion on this see: S Lightfoot, Must Indigenous Rights Implementation Depend on
Political Party — Lessons from Canada (Victoria University of Wellington, Policy Quarterly, Vol 20, Issue
1, 2024) at 17, accessed at <https://ojs.victoria.ac.nz/pg/article/view/9048>.

415 New Zealand National Party & New Zealand First, Coalition Agreement, dated 24 November 2024,
at 10, accessed at <https://assets.nationbuilder.com/nzfirst/pages/4462/attachments/original/
1700784896/National___NZF_Coalition_Agreement_signed_-_24 Nov_2023.pdf?1700784896>.

416 Waitangi Tribunal, Transcript for Tomokia nga tatau o Matangireia - the Constitutional Kaupapa
Inquiry: Treaty Principles Bill Urgent hearing held at Waitangi Tribunal Offices, Wellington, Thursday 9
May 2024 - Friday 10 May 2024 dated 17 May 2024, Wai 3300, #4.1.6, at 245.

417 We refer to our submissions regarding the lack of Maori consent at paragraphs 57 to 168.
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294.

295.

(b)

(©)

(d)

(e)

(®

(9)

(h)

A violation of the interested parties’ common law and treaty right to
be consulted viz a viz a ‘truly major issue’ such as the amendment

of Te Tiriti and its principles;

Uncertainty as to the meaning of legislation that applies or

incorporates Te Tiriti and it principles;

Diminished application of Te Tiriti and its principles to the

interpretation of relevant legislation, regulations and Crown policy;
A breakdown in the Maori-Crown relationship;

Diminished public regard for the treaty relationship as a result of the

Crown'’s flagrant disregard thereof;

Lack of Crown and public recognition of the interested parties’ tino

rangatiratanga;

Diminished mana as a result of the lack of recognition of the

interested parties’ tino rangatiratanga.

The Crown’s failure to adequately consult with the interested parties will

result in:

@)

(b)

(©)

(d)

Legislation that excludes, diminishes or does not properly account

for the interested parties’ rights and interests;

Interested party opposition to and disregard for legislation so

promulgated;

The Crown’s views on the manner and form of the proposed
legislation being entrenched by the time it runs its public
consultation process or any targeted consultation with the

interested parties; and

Legislation that works against the interested parties’ interests.

The Crown proposes to undertake a truncated policy development process

in the context of constitutionally significant legislation. This is likely to result

in:
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@)

(b)

(©)

The implementation of legislation without adequate analysis of the
potential consequences for and adverse impacts on the interested

parties;
Uncertainty in the law;

Significant legal costs to the interested parties as the new
jurisprudence arising from the enacted Bill is developed by the

judiciary.

296. The Crown will hold a public referendum to determine whether the Bill will

be enacted. This is likely to result in:

@)

(b)

A process whereby the interests of the interested parties, as a
perennial minority, will be overwhelmed by the interests of the

perennial majority; and

The interested parties being subject to racial tension.

FINDINGS / RECOMMENDATIONS SOUGHT

297. The Tribunal should make the following findings and recommendations:

(©)

(d)

(e)

(®

(9)

A finding that any process engaged with by the Crown to amend
the meaning and effect of Te Tiriti and its principles shall be
proceeded with only if the interested parties consent thereto;

A finding that the Crown has failed to adequately consult with the
interested parties about the policies and process associated with

the development of the BiIll;

A finding that the proposal to develop the Bill is prejudicial to the

Maori-Crown relationship;

A recommendation that the Crown desist with its proposal to amend

Te Tiriti and its principles;

A recommendation that the Crown proceed with its development of

the Bill only if the interested parties consent thereto;
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(h)

A recommendation that the Crown not proceed with its
development of the Bill if, after adequate consultation with the
interested parties, the interested parties do not agree to developing
the Bill; and

Any other relief that the Tribunal considers to be appropriate in

these circumstances.

Dated at Tamaki Makaurau this 22" day of May 2024
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