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1. These closing  submissions are  filed on behalf of Wai 3329 claim on 

behalf of the Ngāti Muriwai Hapū for the urgent hearing convened in the 
Wai 3300 Constitutional Inquiry to consider the treaty principles bill and 
the treaty clause review.1 

 
2.  Reference is made to  the directions of the Tribunal  on 3 May 2024  

approving the Wai 3329 claimants interested party status. 
 
Background 
 
3. Ngāti Muriwai is a hapū of Te Whakatohea iwi with their traditional  rohe 

in the Northeastern Bay of Plenty. Ngāti Muriwai Authority  Trust is a trust 
established to represent the interests of Ngāti Muriwai Hapū. 

 
4. The statement of claim filed under Wai 3329 dated 9 February 2024  

alleges that the Crown has breached its  obligations  under  Te Tiriti o 
Waitangi including  the Coalition Government’s policies for the treaty 
principles bill and the treaty clause review. 

 
5. Due to  the late stage that interested party status  was granted there was 

no evidence called on behalf of Wai 3329 nor was there any questioning 
of witnesses. 

 
Issues raised in submissions  
 
6.  Given the limited participation by Wai 3329 in the inquiry, the focus of 

these submissions will be on the narrow question of whether, if the  treaty 
principles bill or the treaty clause review would result in legislation that  
would purport to change the meaning of Te Tiriti or its underlying 
principles, constitutionally does parliament have the authority to enact 
such legislation ?  

 
 

 
11 Decision on  Application on Urgency dated 10 April  2024 (Wai 3300 #2.5.18) 
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7. In this regard these closing submissions will address the  relevant   

claims  raised in the Wai 3329 claim that  the treaty principles bill and the 
treaty clause review would:  

 
(a)   To the extent that any subsequent legislation  would change the 

meaning of Te Tiriti and  its principles the legislation would be 
unconstitutional as beyond parliament’s powers given that  the Te Tiriti 
was an express basis upon which the Crown assumed sovereignty 
over New Zealand.  

(b)  That such  legislation would further be contrary to tikanga which has 
been recognised at common law.2  

 
8. In addition the submissions will address expert evidence produced at the 

inquiry that raise further related arguments that the treaty principles bill 
and the treaty clause review  would result in legislation which that 
changes  meaning of Te Tiriti and its principles and as a result be 
unconstitutional as : 
 
(a)  This would be contrary to societal norms which recognise Te Tiriti and 

its principles as the basis for Crown/parliamentary authority; 
 

(b) This would be contrary to international law relating to treaties. 
 

9. If the treaty principles bill and the treaty clause are found to be 
unconstitutional on any of these grounds this would obviously have an 
impact on the wider question posed by the tribunal of whether the 
proposed legislation would be  in breach of the Te Tiriti itself. 

 
 
 
 
 
 

 
 

2 Wai 3329 # 1.1 Statement of claim [25] 
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 Proposed legislation being unconstitutional as being contrary to 
societal norms  
 
10.  The first issue to be addressed will be that argument raised in expert 

evidence treaty principles bill and the treaty clause would possibly be 
unconstitutional given that the resulting changes to Te Tiriti and its 
principles would  be contrary to societal norms which recognise Te Tiriti 
and its principles as the basis for Crown/parliamentary authority. 

 
11. In this regard, Professor Andrew Geddes in his expert evidence 

discussed that  the issue of the legal status and enforceability of Te Tiriti 
is  “secondary to its normative function as a basis for the entry of Crown 
authority into Aotearoa New Zealand”.3 In this respect Professor Gedes 
views this normative function as stemming from a general  acceptance 
that the Te Tiriti represents a  ‘collective commitment’  central to how the 
country will be governed.4 

 
12. Professor Geddes also notes that the various legislative instruments 

that refer to  principles of Te Tiriti are ‘informed by the collective 
commitment’ .5 In other words, the reference to  the principles, as have 
been determined by the courts, within legislation reflect societal norms as 
to how Te Tiriti should be interpreted and applied. 
 

 
13.  Upon this basis , Professor Geddes argues that while parliament may 

be able to legislate in breach of Te Tiriti, it ‘may not be able to make laws 
that alters/amends Te Tiriti’, as this “would cause a disjunct between the 
formal law and the normative presumption of our constitution”6 As such 
this may be a restraint on parliamentary authority.  

 
 

 

 
3 #A19 Brief of Evidence of Professor Andrew Geddis paragraph 13 
4 Above  paragraph 13 
5 Above  paragraph 13(ii).  
 
6 Above  paragraph 21 
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14. Given these observations,  Professor Gedes concludes that the 
attempt to pass the treaty principles bill through parliament would be 
‘problematic’. This is given that the proposed bill would purport to define 
the principles of the Treaty  “in a manner that does not accord with the 
text or the meaning of Te Tiriti/The Treaty”. 7  

 
 
15.  Max Harris in his expert evidence reaches similar conclusions as to the 

impact of both the treaty principles bill and the treaty clause review. 
Specifically he states that: 
 Both the Treaty Principles Bill and, to a lesser extent, the Treaty clause review are 
constitutional in scope and effect. They aim to alter the overall place of Te Tiriti o Waitangi in 
New Zealand’s legal and political order. Against that backdrop, there may also be in this 
inquiry an example of what might be called a structural breach of Te Tiriti o Waitangi and its 
principles.8 
 

Proposed legislation being in breach of international law  
 
16. A further issue raised in expert evidence is that the treaty principles bill 

and the treaty clause review would potentially  be contrary to 
international law relating to treaties. 
 

17. In this regard, Professor Jane Kelsey in her expert evidence opined 
that , as a treaty at international law, Te Tiriti is governed by customary 
international law which is codified in the Vienna Convention on the Law 
of Treaties 1969. Refence is made to particular articles in that 
convention, being: 

 
(a) Article 39 “General rule regarding amendment of treaties”. A treaty may 

be amended by agreement between the parties; 
 

(b)  Article 26 “Pacta sunt servanda”. Every treaty in force is binding upon 
the parties to it and must be performed in good faith.9 

 
 

 
7 Above  paragraph 30- 31 
8 #A 9 Brief of Evidence of Max David Noble Harris at paragraph 100. 
9 #A15 Response of Professor Jane Kelsey to written questions from the interested parties represented by 
Tamaki Legal at paragraph 9. 
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18.  Professor Kelsey goes to provide the opinion that the treaty  principles 

bill is in breach of article 39  as it  “constitutes a de facto unilateral 
rewriting of the English version” of Te  Tiriti. Also that both the treaty 
principles bill and the treaty clause review are in breach of both articles 
as they  “aim to reduce or remove Te Tiriti o Waitangi as a reference 
point for the Crown in how it conducts it assumed unitary sovereign 
authority.”10 

 
Proposed legislation being contrary to tikanga recognised at common 
law 
 
19. A further  issue  raised in the Wai 3329 statement of claim is that the 

treaty principles bill and the treaty clause review if legislated would be 
contrary to tikanga of Māori recognised within the common law of New 
Zealand.  

   
20. In this regard the Court of Appeal in Ngāti Apa v Attorney- General has 

found that upon assuming sovereignty over New Zealand the common 
law adapted to include Māori customary law/tikanga  in as far as 
applicable in the circumstances.11  

 
21. As noted above from Professor Gedde’s evidence, Te Tiriti and the 

principles by which it should be interpreted and applied, have become  
collectively accepted norms in society as the basis upon which 
parliament and the Crown exercises authority in New Zealand.  

 
22.  As part of the development of such norms,  it is submitted that Te Tiriti 

and its principles  have specifically  become a central aspect of modern 
day tikanga of Māori in Aotearoa. There is considerable evidence of this 
being the case that has been called in this inquiry. 

 
 

 
 

 
10 #A15 Response of Professor Jane Kelsey to written questions from the interested parties represented by 
Tamaki Legal at paragraph 9. 
11Attorney- General v Ngāti Apa 3 NZLR 643 [2003]  at [17].  
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23.  For example, Waihoro Shortland gives evidence that although Te Tiriti 

was not composed, sanctioned or written by Māori, in the 184 years 
since  Māori have ‘defended it unstintingly’.12 Also Te Urunga Evelyn 
Aroha Kereopa in his evidence discusses how the treaty principles that 
have developed are seen as a way to resolve the differences between 
the English and Māori versions of Te Tiriti and reflect the agreement 
between Māori and the Crown in modern times. He further states that the 
Treaty and its principles are relevant to much of what he does, including 
interactions with government agencies.13 

 
 
24. Given that Te Tiriti and its principles have become an integral part of 

modern day Māori tikanga, it follows that this tikanga is   in turn 
recognised at common law. Following the decision in Ngāti Apa, it can be 
said that such tikanga is entirely appropriate to be recognised at common 
law since it is ‘applicable in the circumstances’ of Māori in modern 
society. It would also  be entirely consistent with relevant legislation, 
which also widely recognises Te Tiriti and its principles. 
 

25. In this respect of relevance is the expert evidence in this inquiry from  
Natalie Coates where she  discusses the Supreme Court decision in 
Trans-Tasman Resources that parliament should be taken to intend to 
restrict the application of treaty principles unless this intention is clearly 
expressed. In this regard Natalie Coates  notes that this brings the treaty 
into the common law principle of legality,  where parliament is not to be 
taken to legislate contrary to fundamental rights unless such intention is 
clearly expressed. Upon this basis Natalie Coates argues that given the 
constitutional  importance of Te Tiriti, any legislation will be interpreted as 
continuing to be being consistent with Te Tiriti unless a clear 
parliamentary intent is indicated to the contrary. 14 

 

 
12 #A10 Kōrero taunaki a Waihoroi Shortland at [1]. 
13 #A16 Brief of Evidence of Te Urunga Evelyn Aroha Kereopa at [9] and [10] 
  

 
14  #A6 Kōrero Taunaki a Natalie Ramarihia Coates at [46]-[49] 
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26. Applying the common law principle of legality  to the  Te Tiriti and its 
principles being currently  recognised in common law as part of current 
day tikanga of Māori, it can be said that  this common law recognition 
should not be extinguished  by parliament unless there is clear and 
unequivocal intent of parliament to do so. 

 
27. Within the context of the proposed treaty review bill or the treaty clause 

review, it is submitted  that any resulting legislation would need to clearly 
and unequivocally change the meaning of the Te Tiriti and its principles 
as currently accepted within tikanga, for the common law recognition of 
such tikanga to be affected. If the legislation is not  clear in this respect 
the common law recognised tikanga will continue. 

 
 
28. In this respect it is submitted that with the   treaty review bill or the 

treaty clause review it is not clear that this is the intended effect of any 
resulting legislation. Upon this basis it is submitted that the treaty review 
bill or the treaty clause review as they currently stand would potentially 
be ineffective in impacting on relevant tikanga recognised at common 
law. It is also arguable that the proposed legislation is in breach of the Te  
Tiriti itself in not specifically addressing any impact on such tikanga. 

 
 Te Tiriti as a basis for the Crown assuming sovereignty  
 
29. A further constitutional related argument has been pleaded in the Wai 

3329 statement of claim, is  that parliament cannot constitutionally alter 
the nature of the Te Tiriti given that  it was relied upon by the Crown in 
assuming sovereignty over Aotearoa/New Zealand. 

 
30. In this regard this tribunal has previously found that, in breach of Te 

Tiriti, the Crown15 in 1840 wrongfully asserted  a cession of sovereignty 
to have taken place by  which it was able to  establish over New Zealand  
a government and a legal system entirely under its control. 

 
 

 
15 The Report on Stage 2 of Te Paparahi o Te Raki Inquiry (Wai 1040)  as summarised in the Letter of  
Transmittal #A6  
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31. Even given these findings  the fact remains that sovereignty was  

assumed by the Crown  by the gazetting on 2 October 1840 in the 
London Gazette of two proclamations issued by Lieutenant- Governor  
Hobson16 (the sovereignty proclamations) being: 
 
(a) In relation to the North Island proclaiming Crown sovereignty acquired 

on the basis of cession referring to Te Tiriti dated 5 February 1840 
having been ratified by the principal chiefs of the North Island; 
 

(b) In relation to the South Island and Stewart Island proclaiming 
sovereignty based on discovery by Captain Cook upon the basis that 
those areas were uninhabited except for savages.17  

 
  

32. At the time of the sovereignty proclamations the Crown had not 
introduced  settlors to the South Island and Stewart Island and as such  
the proclamation of sovereignty based on discovery over the South 
Island and Stewart Island was possibly  incomplete and ineffective.18 In 
these circumstances arguably  sovereignty by  cession by way of Te Tiriti 
has through the doctrine of absorption19  become the sole  basis for the 
Crown assuming sovereignty over  all of New Zealand. 

 
33.  These issues aside,  Te Tiriti as a treaty with Māori was clearly on any 

interpretation of the sovereignty proclamations  fundamental to  Crown’s 
assertion of sovereignty over Aotearoa. 
 

34.  Given this, it is submitted that there must be real doubts as to whether 
the  parliament can at present  unilaterally alter the nature of the treaty 
from which it originally derived it authority from. 

 
 

 
16 New Zealand Maori Council v Attorney- General [1987] 1 NZLR 641 at 671. 
17 Joseph on Constitutional and Administrative Law (5th Ed) at 3.4. 
18 Joseph on Constitutional and Administrative Law (5th Ed) at 3.3. 
19 Joseph on Constitutional and Administrative Law (5th Ed) at 3.6. 
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35. In this regard, it has been noted above that a number of  expert 

witnesses have expressed the view that  is that the treaty principles bill 
and/or the treaty clause review   will have the effect of attempting to 
change the currently accepted  principles of Te Tiriti and bring about  a 
defacto rewriting of Te Tiriti itself.  

 
36. In the same context, Natalie Coates, in her expert evidence has stated 

the opinion that: 
 The proposed principles in the Bill effectively rewrite the text of the treaty in the “guise” of 
principles. They draw on certain elements and words in the treaty but in effect twist and recast 
them in a manner that ultimately bears little resemblance to the original promises and 
guarantees made. The use of the structure of te Tiriti and fragments of te Tiriti based 
language is a guise and a cunning way to attempt to legitimate the redefinition endeavour. 
However, this is disingenuous and the proposed principles are but a warped shadow of te 
Tiriti and an attempt to turn fiction into legal fact.20 
 
  
37. The views of all of the expert witnesses in this respect are fully 

supported. Overall, it is submitted that the underlying intention of both 
legislative proposals is to eliminate any legislative recognition of Te Tiriti 
and its principles as these are currently understood and broadly accepted 
within wider society.  
 

38. In these circumstances it submitted that any such legislation passed 
would be unconstitutional as attempting to fundamentally  alter the treaty 
upon which the Crown asserted sovereignty over New Zealand Aotearoa 
and upon which parliamentary authority is ultimately  based.  

 
 
Closing korero 

 
39. It is notable that all of the prominent experts giving evidence at this 

inquiry generally  agree that issue of whether parliament constitutionally 
has authority to change  Te Tiriti and its principles in the manner 
proposed in the treaty principles bill and the treaty clause review is 
matter of developing law for which at present there is no clear answer. 
 

 
20 #A6 Kōrero Taunaki a Natalie Ramarihia Coates at [70] 
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40. However, given that this is  a key issue  in this inquiry it would seem 
that this is an opportunity for this tribunal to reach some conclusions on 
these issues which are also important  from the wider perspective of 
treaty jurisprudence .  
 

41. Overall it is submitted that the evidence and issues before this tribunal 
do provide a number of alternative grounds  for a finding that the 
proposed treaty principles bill and treaty clause review clause are, to the 
extent that they would if enacted would change the meaning to Te Tiriti 
and its principles, would be beyond the authority of parliament. 

 
42. If such a finding is made then this would also clearly be in breach of Te 

Tiriti itself, and in particular of the principle of active protection towards 
Māori. 

 
 
 

 
Dated this  22nd  day of May  2024 
 
 
 
 
 
................................................... 
Michael Sharp 
Claimant Counsel  
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