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THE CLAIMANTS SAY: 

1. This claim is brought by John Henry Tamihere on behalf of Ngāti Porou 

ki Hauraki. 

2. The claimant is Māori for the purposes of section 6(1) of the Treaty of 

Waitangi Act 1975. 

1. SUMMARY OF CLAIM 

3. The claimants make two overarching allegations of breach of Te Tiriti o 

Waitangi: Te Arawhiti’s mismanagement of the Takutai Moana financial 

assistance scheme (Scheme), and proposed amendments to the Marine 

and Coastal Area (Takutai Moana) Act 2011 (MACA Act).  

A. Te Arawhiti mismanagement of the Takutai Moana financial 
assistance scheme 

4. In breach of Te Tiriti and its principles the Crown has taken a unilateral 

decision to limit Scheme funding, preventing applicants from 

progressing their MACA Act applications. 

B. Amendments to the MACA Act 

5. In breach of Te Tiriti and its principles the Crown has signalled its intent 

to amend s 58 of the MACA Act to “reverse measures taken in recent 

years which have eroded the principle of equal citizenship”. 1  This 

amendment will limit the availability of customary marine title (CMT) 

under the MACA Act, denying applicants recognition of their customary 

rights. 

2. NGĀ MĀTĀPONO O TE TIRITI / PRINCIPLES 

A. Te Mātāpono o te Tino Rangatiratanga 

6. Tino rangatiratanga can include the freedom to be distinct peoples; the 

right of Māori to freely determine their destinies; and the right of Māori 

to exercise autonomy and self-government.2  

 
1  “Coalition Agreement between the National Party and the New Zealand First Party” (24 
November 2023) at 10. 
2 Waitangi Tribunal Whaia te Mana Motuhake, (Wai 2417, 2015) at 26. 
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7. In Tino Rangatira me te Kāwanatanga the Tribunal found that as Te Raki 

rangatira made no cession of sovereignty, the authority that was granted 

to the Crown was not superior to that held by rangatira. The Crown’s 

authority was expressly limited to its own sphere. Alongside it, and equal 

to it, was that of tino rangatiratanga.3  

8. Therefore, the Treaty partnership required both parties to co-operate in 

matters of governance. The scope and effect of these dual spheres of 

power, and how this is to be managed when such power overlaps, is for 

both the Crown and Māori to negotiate.4 

9. Although the Tribunal articulated this refined principle as applying to Te 

Raki Māori, the claimants say it should be extended for all Māori to 

whom the Crown owes Tiriti duties.5  

10. A modern Treaty partnership envisions empowering Māori communities 

to be actively involved in policy decision-making in matters affecting 

these Māori communities.6  Essential characteristics of that partnership 

includes both parties acting in a reasonable way, in good faith, with 

fairness and honour.7 

11. There is a heightened requirement on the Crown to engage due to the 

importance of customary interests in the takutai moana. As the Wai 2660 

Tribunal noted: “any reduction of legal rights in te takutai moana 

corresponds to a reduction in the claimants’ ability to exercise tino 
rangatiratanga”.8 

12. While consultation is a minimum requirement where Crown actions 

affecting tino rangatiratanga are concerned, in light of recent 

 
3 Waitangi Tribunal Tino Rangatira me te Kāwanatanga (Wai 1040, 2022) at 75–76.  
4 At 76.  
5 At 75–76.  
6 Waitangi Tribunal Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa Inquiry (Wai 
2575, 2019) at 32.  
7 Waitangi Tribunal The Marine and Coastal Area (Takutai Moana) Act 2011 Stage 1 Report (Wai 2660, 
2020) at 19.  
8 Waitangi Tribunal The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 2 Report 
(Wai 2660, 2023) at 237. 
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jurisprudence ‘consultation’ understates the importance of gaining Māori 

consent to intrusions into the realm of tino rangatiratanga.9 

B. Te Mātāpono o te Matapopore Moroki / Active Protection 

13. The Crown has a duty to actively protect its Tiriti partner, and Māori 

taonga.10 

14. Concerning Māori rights in the takutai moana, the Tribunal has 

previously found that :11  

The foreshore and sea were and are taonga for many hapū 

and iwi.... The Crown’s duty under the Treaty, therefore, 

was actively to protect and give effect to property rights, 

management rights, Māori self-regulation, tikanga Māori, 

and the claimants’ relationship with their taonga ; in other 

words, te tino rangatiratanga. 

15. As well as involving Māori in decision-making over their resources, the 

Tribunal found in the Fisheries Settlement Inquiry that active protection 

also required the Crown to ensure ‘access to the courts in appropriate 

cases’. Without such access, ‘[t]he danger is that Maori interests will 

become, as they have been before, overly susceptible to political 

convenience or administrative preference’.12 

C. Te Mātāpono o te Whiwhi Ara Rau / Options 

16. The principle of options determines that as Treaty partners Māori have 

the right to choose their social and cultural path, while participating in 

British society and culture as they wish. “The Crown’s obligation in 

respect of the principle of options is to protect whichever option Māori 

choose”.13 

 

 
9 Waitangi Tribunal He Whenua Karapotia, He Whenua Ngaro: Priority Report on Landlocked Māori 
Land in the Taihape Inquiry District (Wai 2180, 2024) at 77–78.  
10 Waitangi Tribunal Ko Aotearoa Tēnei : A Report into Claims Concerning New Zealand Law and Policy 
Affecting Māori Culture and Identity (Wai 262, 2011) at 24. 
11 At 21.  
12 At 22.  
13 Waitangi Tribunal The Māori Wards and Constituencies Urgent Inquiry Report (Wai 3365, 2024) at 19. 
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D. Te Mātāpono o te Tika Ōrite / Principles of Equity, Equal 
Treatment, and Whanaungatanga 

17. Deriving from Article III of Te Tiriti, the principles of equity and equal 

treatment oblige the Crown to treat like groups alike and refrain from 

‘arbitrary distinctions’ between groups that unjustly favour some over 

others.14 

18. As between Māori and non-Māori, the principle of equity is relevant, 

given that the MACA Act treats property rights of Māori differently from 

those of non-Māori. The Foreshore and Seabed Tribunal previously held 

that the Crown’s decision to remove Māori access to the Courts in 

matters of customary rights breached the principle of equity. 15 

19. The principle of equal treatment of Māori in relation to other Māori is a 

core part of the Crowns duty to protect whanaungatanga.16 This duty 

requires the Crown to ‘in a manner that is not intended to create division 

between them’. The principles of whanaungatanga and equal treatment 

are breached if the Crown unfairly advantages ‘one group over another 

if their circumstances, rights, and interests were broadly the same’. 17   

20. Damage to whanaungatanga affects Māori society ‘at its very core’. The 

Crown must actively work ‘to maintain amicable relationships’ between 

different iwi.18 

21. Even where the Crown has multiple and possibly conflicting duties, it 

must ‘avoid creating new grievances’. This necessitates engagement with 

the Māori involved to understand their tikanga and be aware of possible 

conflicts.19 

 

 

 
14 Waitangi Tribunal The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 2 Report 
(Wai 2660, 2023) at 17. 
15 At 18. 
16 At 17. 
17 At 18. 
18 At 18. 
19 At 19. 
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E. The Principle of Good Government 

22. The principles of partnership and equity give rise to the principle of good 

government. As the Tribunal concluded in the Wai 2660 Inquiry:20 

In the context of the Takutai Moana Act, we consider 

the principle of good government is relevant to 

procedural aspects of granting customary marine title 

under the Takutai Moana Act, in particular to the 

question of whether the current distribution of the 

burden of proof is ‘just and fair’.  

F. Te mātāpono o te tikanga whakatika / Redress 

23. The principle of redress requires the Crown to provide redress where it 

has breached te Tiriti and caused prejudice to Māori in a way that is “well 

informed, culturally appropriate, and timely”.21 

3. BREACHES OF TE TIRITI AND ITS PRINCIPLES  

A. Mismanagement of Takutai Moana Funding Scheme 

24. Te Arawhiti administers the Scheme, which provides funding by 

reimbursement to iwi, hapū, and whānau applicants seeking recognition 

orders under the MACA Act.  

25. Under that Scheme, Te Arawhiti policy is to pay the actual and 

reasonable costs directly relating to court proceedings seeking 

recognition orders. The policy is also to pays costs associated with 

progression of direct engagement applications.  

26. Denial of funding is in real terms a denial of recognition of customary 

rights. In breach of te Tiriti and its principles the Crown has: 

a. Known that the appropriation for the Scheme was insufficient 
to meet costs for at least the last year and, since at least January 
2024, known this was contributing materially to a delay in 
processing and paying reimbursement requests.  

b. Despite that knowledge, represented to applicants, counsel and 
witnesses that it would meet the cost of eligible reimbursement 

 
20 At 15. 
21 Waitangi Tribunal The Kōpūtara Priority Report (Wai 2200, 2024) at 18. 
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requests within 20 working days, when it could not do so 
(whether by delaying payment or simply failing to pay at all);  

c. Allowed applicants to expend significant resources in reliance 
of the Scheme being able to meet the cost of eligible 
reimbursement requests.  

d. Failed to inform applicants, counsel, and the Courts before they 
expended resources that the Scheme would not be sufficiently 
funded to meet the cost of eligible reimbursement requests.  

e. Failed to make appropriate arrangements to manage funding 
for the Scheme, despite knowing that multiple lengthy High 
Court hearings were scheduled to begin in 2023 and 2024 and 
sufficient funding for the Scheme would need to be in place to 
cover those hearings.  

f. Failed to ensure that sufficient funding was available under the 
Scheme for High Court applicants and direct engagement 
applicants could progress their applications.  

g. Failed to provide sufficient personnel to properly manage and 
process the predictable influx of reimbursement requests 
associated with the scheduled High Court hearings and 
engagement.   

27. As a result applicants do not have sufficient funding to progress 

applications and have their customary rights expressed under the Act. 

They will be required to seek to have hearings vacated, are left with 

applications part-heard, and are unable to progress applications in the 

High Court pathway or the direct engagement pathway.  

28. The Crown will require applicants to provide estimates in advance of 

financial years and will unilaterally determine which applicants will be 

provided funding to progress their applications in that financial year, and 

which will not be able to.  

B. Proposed Amendment to s 58 of the MACA Act 

29. Despite not being mentioned in the political manifestos of any of the 

parties entering government prior to the election, the Crown has 

signalled an intention to amend s 58 of the MACA Act. 
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30. The stated purpose of this amendment is to “to make clear Parliament’s 

original intent” in light of the Court of Appeal judgment in Whakatōhea 

Kotahitanga Waka (Edwards) v Te Kāhui and Whakatōhea Māori Trust Board.  

31. While it is not clear how this “original intent” is to be gauged, the stated 

purpose of amendment is framed as being required to “reverse measures 

taken in recent years which have eroded the principle of equal 

citizenship”.22 The Crown’s preferred approach is a narrower CMT test, 

which will have the practical effect of extinguishing customary rights.  

4. RELIEF SOUGHT 

32. The claimants seek a finding that this claim is well founded.  

33. The claimants seek findings that the Crown’s failure to implement the 

Tribunal’s suite of recommendations, proposed amendment to s 58 of 

the Act, and mismanagement of the Scheme breach te Tiriti and its 

principles. 

34. The claimants seek recommendations that: 

a. The Crown immediately fund all applicants reasonable and 

actual costs to progress MACA Act applications.  

b. That the Crown ensure that applicants’ reimbursement requests 

are paid without unreasonable delay. 

c. That the Crown immediately engage with Māori to implement 

the 2023 recommendations of the Waitangi Tribunal to achieve 

an appropriate balance between Māori interests and other 

public and private interests. 

 

 

 
22  “Coalition Agreement between the National Party and the New Zealand First Party” (24 
November 2023) at 10. 
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d. That the Crown halt all plans to amend s 58 to “reverse 

measures taken in recent years which have eroded the principle 

of equal citizenship”, whatever that may mean. 

Dated: 5 June 2024 

 
 
 

 
 

 
Bryce Lyall     Hannah Swedlund 
Counsel for the claimants 
 
This statement of claim is filed Bryce Lyall, Barrister, on direct instructions. 
 
The address for service of the claimants is Lopdell House, Room 2F Level 2, 418 
Titirangi Road, Auckland. 
 
Documents for service on the claimants may be left at that address for service or may 
be: 

(a) Posted to PO Box 60649, Tirirangi, Auckland;  
or 
(b) Emailed to Bryce@brycelyall.com. 

 




