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MAY IT PLEASE THE TRIBUNAL:

1.

On 13 May 2024 (Wai 3338, #2.5.4) the Presiding Officer in Wai 3325
issued memorandum-directions following the 1 May 2024 judicial

conference.
Insofar as it concerns the Crown, the Tribunal directed the Crown to:

2.1 indicate when it can file various documents (as discussed later at

paragraph 4 below);

2.2 provide an indicative list of potential witnesses the Crown intends
to call; and

2.3 liaise with claimant counsel to prepare a joint draft statement of
issues.

The Crown sets out its position on each of the three issues below.

Crown documents

4.

The Crown has been directed to indicate when it can file the following

documents:

4.1 A compilation of any publicly available Crown documents relating
to the Crown’s response to climate change (publicly available

documents);

4.2 A timeline of Crown conduct in response to climate change (where
possible, the timeline should refer to the relevant Crown

documents in the compilation) (timeline); and

4.3 A document giving a full description of the emission trading

scheme (ETS) system (description of ETS).

The Crown has commenced work on the evidence gathering required to

respond to these requests.
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Publicly available documents

6.

The compilation of the publicly available documents requires extensive
engagement across the Crown. The Ministry for the Environment (MfE) will
lead this work, with support from at least 6 other departments that have
responsibility for climate change policy. To keep this document-gathering
exercise manageable, the Crown is proceeding on the basis that the scope
of the inquiry relates to policies with contemporary effect (i.e. policies that

have an ongoing impact on Maori and climate change).

On this basis, counsel respectfully requests two months to provide the
publicly available documents — that is, by Friday 2 August 2024. The date
may need to be revisited if the scope of inquiry, as finally determined, is
significantly wider than the basis on which the current search is
undertaken. In which case, the documents may also need to be provided in
different tranches (to ensure timely provision but also recognising the
practicality of the undertaking). Counsel will keep this under review and

notify the Tribunal and parties of any development.

Timeline

8.

The work required to compile the publicly available documents aligns with
the work required to populate the requested timeline. The Crown will
provide the timeline at the same time as the provision of the publicly

available documents — by 2 August 2024.

Description of ETS

9.

7943413

Attached to this memorandum are two documents that provide a high-level

summary of the ETS:

9.1 An MfE Powerpoint (Appendix 1). This provides a high-level
overview of the New Zealand ETS, and was prepared for internal
government education purposes. It is current as at January 2024
and therefore some information and data will now be out of date.
Slides 11 and 16 have had information redacted. The redactions
relate, respectively, to matters that are out of date and may not be

public information.



10.

9.2

3

An external document prepared by Motu Economic and Public
Policy Research, titled A Guide to the New Zealand Emissions
Trading Scheme: 2022 Update (Appendix 2). This March 2022
Update was commissioned by the Ministry for the Environment. It
provides a detailed overview of the NZ ETS (as at February 2022),

including its evolution over time.

Counsel note that further information on the ETS will be provided by way

of evidence.

Potential Crown witnesses

11.
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The Crown intends to call witnesses with the relevant expertise to address

the following (at this time the focus is on the areas of expertise and

organisational role level, rather than the witnesses’ identity):

111

11.2

11.3

11.4

11.5

The domestic response including legislation and interaction with
the Climate Change Commission (Deputy Secretary — Climate
Change Mitigation and Resource Efficiency, Ministry for the

Environment).

The international response and how it works (Divisional Manager
— Climate, Antarctica and Environment Division, Ministry of

Foreign Affairs and Trade)

The ETS (Deputy Secretary — Climate Change Mitigation and

Resource Efficiency, Ministry for the Environment)

The Crown’s engagement and response tailored specifically to

Maori (to be advised).

The Crown’s response in the following sectors:

11.5.1 Agriculture (Director, Natural Resources Policy /
Resources and Rural Communities, Ministry for Primary

Industries)
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11.5.2 Forestry (Deputy Secretary — Natural Resources Policy /
Resources and Rural Communities, Ministry for Primary

Industries)

11.5.3 Waste (Deputy Secretary — Climate Change Mitigation

and Resource Efficiency, Ministry for the Environment)

11.5.4 Transport (Deputy Chief Executive — Policy, Ministry of

Transport)

11.5.5 Mining and Petroleum (National Manager — Petroleum &
Minerals, Ministry of Business, Innovation and

Employment)

11.5.6 Local government (General Manager — Policy and
Operations, Local Government Branch; and Partnership
Director — Local Government Branch, Department of

Internal Affairs)

The evidence gathering process for this priority inquiry is still at an early
stage. Given the issues are yet to be finalised, and subject to potential
organisational changes within departments, counsel are not yet in a
position to confirm the exact witnesses the Crown intends to call but

considers the above list provides a good indication of its likely evidence.

Draft statement of issues

13.
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Since the date of the conference, claimant counsel and Crown counsel have
liaised on the joint list of issues. However, the list is still under active
consideration and discussion between the parties. The Crown understands
from co-ordinating counsel that the claimants intend to seek an extension
of one week — by Friday 7 June 2024 — to allow the parties to finalise the
issues or, failing agreement, indicate the areas of disagreement. The Crown

supports the request for an extension.
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14. As foreshadowed above, however, a likely outstanding issue for the Crown
is the scope of the inquiry. In the event this cannot be resolved by

agreement, the parties will require further direction from the Tribunal.

31 Haratua | May 2024

J Prebble / N Fong / G Seeley
Counsel for the Crown

TO: The Registrar, Waitangi Tribunal
AND TO: Claimant Counsel
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