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TĒNĀ, E TE TARAIPIUNARA 

1. This joint memorandum of counsel is filed by coordinating counsel on 

behalf of the following: 

Counsel  Claim(s) 

Bryce Lyall, Barrister • Ngāti Porou ki Hauraki (Wai 3288) 
• Te Upokorehe (Wai 3279) 
• Ngāti Ruapani ki Waikaremoana (Wai 3278) 
• Te Waimate Taiamai ki Kaikohe Claims 

Alliance (Wai 1890, Wai 421, Wai 593, Wai 869 
Wai 1247, Wai 1383) 

Michael Sharp, Barrister • David Potter (Wai 2607) 
• Totoranui Nama Ono Trust (Wai 3340) 

Annette Sykes (Sykes & 
Co) and Scott Fletcher  

• Donna Awatere-Huata (Wai 2494) 

Annette Sykes (Sykes & 
Co) 

• Colleen Skerrett-White (Wai 3281) 

Dr Grant Hewison  • Mereana Peka (Wai 2821) 
• Thomas Henry  

Eve Rongo (Oranganui 
Legal) 

• Ngāti Koata (Wai 3277) 

NL Lawyers  • Denise Messiter (Wai 3345)  
• Katarina Skerritt-White (Wai 3346) 
• Teina Boasa-Dean (Wai  3348) 
• Merepeka Raukawa-Tait (Wai 3347) 
• Anthony Whata (Wai 3280) 
• John Fenwick (Wai 3344) 
• Mark Ross (Wai 3284) 
• Laurie Porima (Wai 3283) 
• Te Ohu Wikingi (Wai 3282) 

Tukau Law  • Te Rūnanga o Ngāti Hine (Wai 682) 
• Ngāti Hine Forestry Trust (Wai 2397) 
• Te Kapotai (Wai 1464/1546) 

Tom Bennion (Bennion 
Law) 

• Emily Tuhi-Ao Bailey (Wai 3262) 
• Timothy Tukapua and Dennis Greenland on 

behalf of the Muaūpoko Tribal Authority (Wai 
2139) 

• Nga Ariki Kaiputahi  (Wai 507 as an interested 
party) 
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2. In the directions dated 20 June 2024, parties were directed to file further 

written submissions on areas of disagreement in the draft Joint Statement 

of Issues by 5pm, Tuesday 2 July 2024.1  

3. The purpose of this joint memorandum is to address this issue. It is 

anticipated that claimants will file individually to address any other 

matters. The areas of disagreement are are addressed below. 

Issue 1.3.1: How are Māori forestry owners affected given such owners 

disproportionately tend to own small landholdings? [the Crown would 

delete “given” and replace that word with “assuming”. The claimants do 

not agree to that change] 

4. The claimants consider that it is well settled that there are a large and 

disproportionate number of small Māori forestry owners, largely as a 

result of the partitioning of land blocks under the Te Ture Whenua 

Māori Act 1993 and its predecessor legislation. As those land blocks are 

often not of arable land, forestry is disproportionately the means by 

which those owners tend to generate returns from it (particularly on 

the East Coast/Te Tairawhiti). This view is supported by the recent 

Ministerial inquiry into land uses in Te Tairawhiti,2 and will be familiar 

to the Tribunal from judicial experience. Similarly, recent Government 

data supports the view that the proportion of Māori land in forestry is 

increasing over time.3 

5. It is not clear why the Crown objects to the Tribunal proceeding on this 

basis, if that is what the Crown objects to. The assumption is consistent 

with Crown data as just noted. It accords with common sense and 

the Tribunal’s knowledge of the Māori Land Court jurisdiction. Treating 

the matter as assumed narrows the scope of issues before the Tribunal, 

which elsewhere is something the Crown has insisted is critical in this 

inquiry.  

 
1 Wai 3325, #2.5.4 at [15]. 
2 Hekia Parata and others Outrage to Optimism: Report of the Ministerial Inquiry into land uses associated 
with the mobilisation of woody debris (including forestry slash) and sediment in Tairawhiti/Gisborne District and 
Wairoa District (May 2023) at 26 and following. 
3 Statistics New Zealand “More land on Māori farms used for forest plantation” (26 August 2021) 
<www. stats.govt.nz>. 
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6. Absent compelling reasons from the Crown why this point should be 

contested in this inquiry, it should be assumed and agreed.4 

Issue 2.1.5: What Tiriti/Treaty principles apply to understanding and 

assessing the physical, spiritual, cultural and socioeconomic impacts of 

climate change on Māori in relation to the Crown’s approach to 

international climate instruments and the Crown’s approach to domestic 

legislation and policies in light of relevant international jurisprudence? 

[The Crown records there is a question about the scope of this issue which 

is likely going to arise in legal submissions. In particular, the Crown notes 

the issue as framed invites assessment of international agreements and 

international common law and may go beyond the intended jurisdiction 

under the Treaty of Waitangi Act 1975. The claimants do not accept that 

any jurisdictional issues arise] 

7. The claimants do not accept that the issue as framed creates a 

jurisdictional issue, nor do they accept that assessment of international 

agreements and international common law is goes beyond the Tribunal’s 

broad s 6 jurisdiction.  The Tribunal’s jurisdiction is not limited to purely 

domestic matters in the way that the Crown’s comment suggests.  

8. In the past the Tribunal has been clear that its “expertise as a tribunal is 

not in the interpretation, negotiation, or implementation of international 

instruments” and that it is not the function of the Tribunal to assess the 

merits or otherwise of Aotearoa New Zealand’s entry into international 

instruments.5 This is accepted, however that is not what is sought by the 

claimants.  

9. The purpose of this sub-issue is to allow review of the Crown’s approach 

to international climate instruments, and the Crown’s approach to 

domestic legislation and policies considering relevant international 
jurisprudence. It is anticipated that, among other issues, the claimants 

may raise issues concerning the level of engagement with Māori when 

the Crown enters international arrangements concerning climate change, 

 
4 Evidence Act 2006, s 9. 
5 Waitangi Tribunal Report on the Trans-Pacific Partnership Agreement (Wai 2522, 2016) at 4. 
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and the Tiriti consistency of elements of international instruments 

generally.  

10. Precedent for inquiry into similar issues is found in the Wai 262 Inquiry, 

which reported on the Crown’s approach in making international 

instruments, finding in 2011 that “the Treaty is not being kept and Māori 

interests are being prejudiced in the making of international 

instruments”.6 

11. Further precedent is found in the Wai 2522 Inquiry, which looked 

specifically at engagement (or the lack of engagement) with Māori when 

negotiating international agreements. For example, one of the issues set 

down for stage two of the inquiry was: 

Did the Crown undertake sufficient and appropriate 

engagement with Maori when negotiating the Trans-

Pacific Partnership Agreement (TPPA) and 

Comprehensive and Progressive Trans-Pacific 

Partnership Agreement (CPTPP)?7 

12. It is also clear that elements of international instruments themselves can 

be the subject of inquiry. In the TPPA Inquiry a specific part of the 

TPPA, the Treaty exception clause, was assessed to determine whether 

it represented an effective protection for Māori interests. Further, in 

stage two of those hearings the Treaty consistency of the CPTPP itself 

was the subject of one of the issues for inquiry, without Crown 

objection:8 

What (if any) aspects of the E-commerce chapter in the 

CPTPP are inconsistent with the Crown’s obligations 

under Te Tiriti/The Treaty? 

13. Given this, the claimants do not accept that this issue requires 

amendment. If the Crown considers that the approach to this issue 

creates jurisdictional issues during hearings it would be appropriate to 

 
6 Waitangi Tribunal Ko Aotearoa Tēnei: A Report into Claims Concerning New Zealand Law and Policy 
Affecting Māori Culture and Identity. Te Taumata Tuatahi, (Wai 262, 2011) at 238. 
7 Wai 2522 #2.7.30(a) at [1]. 
8 Wai 2522 #2.7.30(a) at [7]. 
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raise the issue at that time, rather than seeking to remove the issues and 

paint the Tribunal’s jurisdiction in purely domestic terms, which cannot 

be the case.   

Issue 3.3: How has the Crown engaged with Māori on climate change 

policies? [The Crown would add “that have contemporary effects on 

Māori” after the word policies] 

14. The claimants do not agree that it is necessary to add a requirement that 

the climate change policies referred to in this sub-issue have 

contemporary effects on Māori.  

15. While a forward-looking inquiry is the claimants’ preference, it will be 

necessary to look to past policies to provide context for present day 

policies—the ETS is an example of where this will be necessary. 

Engagement with Māori, or the lack thereof, when developing and 

implementing earlier policies is of relevance to the claims this panel is 

being asked to inquire into.   

16. In any case, the claimants consider that all Crown policies have 

contemporary effects on Māori, and the Crown’s proposed wording is 

therefore tautologous and unnecessary. 

Issue 3.10: To what extent has Crown climate change policies, actions, 

and/or omissions contributed to or facilitated prejudice to Māori 

communities? [The Crown considers that this sub-issue should be deleted 

in its entirety as it creates a risk that the general high-level inquiry will be 

derailed and instead become an inquiry into already existing inquiries into 

how the Government responded to recent cyclone events on the East Coast] 

17. The claimants do not consider that the Crown’s concerns have any merit. 

This issue as framed is simply to ensure that there is appropriate focus 

on prejudice to Māori where it is found to exist.  

18. In any event, the claimants do not agree that the inquiry should be 

framed as being a “general high level” inquiry. The claimants have 

detailed their claims in their pleadings, and review of the claims shows a 

mixture of both high level and specific issues.  
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19. There is no reason that specific issues should be set aside in favour of 

general high-level issues simply because that is the Crown’s preferred 

way to proceed.  

Conclusion 

20. The claimants ask that the Tribunal confirm the statement of issues 

without the amendments sought by the Crown.  

21. We also note the collective view of the claimants that the claims are ready 

to proceed without the need for further research, as the proposed 

witnesses will be able to provide a sufficient evidential base to make 

findings on the claims before the Tribunal. This will be expanded upon 

by individual claimants and counsel in submissions at the upcoming 

judicial conference.  

Dated: 2 July 2024 
 

 
  

     
 

 
Bryce Lyall   Michael Sharp   Tania Te Whenua 
Coordinating Counsel 
 
 
 
 
 
 
 
 
  
 
 
 
 
 




