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MAY IT PLEASE THE TRIBUNAL:

These submissions respond to Tribunal directions on 20 June 2024,
#2.5.007, which provided for the parties to provide any further submissions

by 5pm Tuesday 2 July 2024 on:

1.1 Any adjustments to the draft joint statement of issues.

1.2 Any written submissions on areas of disagreement.

There are no further issues or adjustments to the draft statement of issues

that the Crown wish to make.

Draft agreed issues and areas of disagreement

3.

The Crown provides brief submissions on the outstanding areas of
disagreement regarding the joint statement of issues. In doing so, the
Crown notes there is a good measure of agreement about the issues; the

areas of disagreement are limited.

Issue 1.3.1: How are Maori forestry owners affected given such owners
disproportionately tend to own small landholdings?

4.

8004214

The Crown would delete “given” and replace that word with “assuming”.

The claimants do not agree to that change.

This difference, and the reason for the position taken by the Crown, is
straight-forward. The issues are meant to be questions that need to be
answered, not providing a leading or conclusory position on something that
is a potential factual issue between the parties and has yet to be properly

tested.

By way of clarification, the Crown acknowledges that Maori collectives are
strongly represented in primary sectors such as forestry, but considers it
will be important to test some factual underpinnings or provide more
contextual nuance to the issues, including how climate change is impacting

on Maori, as compared to other sectors of society.



2

Issue 2.1.5: The Crown’s approach to international climate instruments and the
Crown’s approach to domestic legislation and policies in light of relevant
international jurisprudence?

7.

The statement of issues noted the Crown records a question about the
scope of this issue, which is likely to arise in legal submissions. In particular,
the issue as framed invites assessment of international agreements and
international common law and may go beyond the intended jurisdiction
under the Treaty of Waitangi Act 1975 — or at least the focus for the

Tribunal.

The claimants do not accept that any jurisdictional issues arise.

The concern raised by the Crown does not require amendment to the issue.
Rather, the Crown is signposting now, respectfully, there is a potential issue
concerning the scope of this issue. This scope issue goes to the focus for
the Tribunal when considering international negotiation and interpretation
of related international measures and law. This issue of scope is not new
and was considered by the Tribunal in the Wai 2522 Report on the TPPA
(2016). In particular:

9.1 The Tribunal noted its core expertise is not in the interpretation,
negotiation, or implementation of international instruments. The

Tribunal explained with respect to international law:?!

Our core expertise as a tribunal is not in the interpretation,
negotiation, or implementation of international instruments.
In the face of differing expert opinions we reach conclusions in
such matters with some diffidence and only where we feel we
must in order to properly address the issues for inquiry. It is
not our function to assess the merits or otherwise of New
Zealand’s entry into an international instrument such as the
TPPA. That is a political matter for the Government of the day,
accountable to the electorate. Our role is to inquire into claims
by Maori that the Crown by act or omission has acted
inconsistently with the principles of the Treaty of Waitangi.

9.2 In the third Wai 2522 Report, the Tribunal recognised, with specific

reference to the earlier Wai 262 Report, kawanatanga includes a

8004214

Wai 2522, Report on the TPPA (2016), page 3.



10.

11.
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protective and representative capacity in the conduct of

international affairs. As a result, the Tribunal recognised that:?2

Again, following the logic of those two reports, the necessary
inquiry becomes whether or not the Crown, in exercising this
aspect of its kawantanga, has properly informed itself of the
nature and extent of the Maori interest, engaged with Maori
in good faith, and acted appropriately to protect those
interests.

The Crown considers this later inquiry is one the Tribunal will likely make
here as well — that is whether the Crown has acted to adequately protect
Maori interests particularly as to the domestic implementation of

international agreements reached.

But, to the extent there is:

11.1 a detailed inquiry as to the reasons for entering into international

agreements; and/or
11.2 debate as to the precise legal effect of such instruments

then the Crown respectfully agrees with the above position adopted by the
Tribunal. That is, such matters are not the likely focus for the Tribunal, as
compared to assessing Crown action or omission as against the standard of

the Treaty.

Issue 3.3: How has the Crown engaged with Maori on climate change policies?

12.

13.

14.

The Crown would add “that have contemporary effects on Maori” after the

word policies.

This issue raises the same point that has been already canvased by the
Crown. For this inquiry to be targeted and progress with priority we
consider there should be a focus on legislative and policy settings that are

currently in place.

Without a contemporary focus, there is a risk the inquiry will become
bogged down and slow given the area of climate change is complex, set

across multiple areas of the Crown and under evolution since at least the

8004214

Wai 2522 The Report on the CPATPP (2021) page 20.
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United Nations Framework Convention on Climate Change 1992. The
matter of timing is significant, as it could mean the recommendations lose

potential currency to impact on the development of the law and policy.

That is not to say the Crown resists entirely traversing historical
consideration for context purposes. There is no bright line rather the
emphasis, where possible, should be on contemporary settings. In short,
the parties and the Tribunal should focus on how the current settings are
impacting Maori to assist with upcoming decisions and direction in

responding to climate change.

Issue 3.10: To what extent has Crown climate change policies, actions, and/or
omissions contributed to or facilitated prejudice to Maori communities?

16.

17.

The specific objection, as noted in the draft issues list, was incorrectly
carried over from a previous draft in discussion with co-ordinating counsel.
The Crown confirms it does not object to issue 3.10, except to reiterate that

the focus should be on contemporary legislative and policy settings.

For the avoidance of doubt, the Crown considers the key point in its specific
objection remains relevant to other sub-issues that relate to emergency
management following severe weather events caused or exacerbated by
climate change (e.g. issue 2.1.3 and 2.2). In short, without objecting to
those issues, the Crown submits it is important to guard against the risk of
derailing this general inquiry into climate change policies into specific
mini-inquiries on how the Government responded to recent emergencies

such as the cyclone events on the East Coast.3

Other matters

Issue of scope

18. As set out above, the Crown’s position remains that, where possible, the
focus of the inquiry would be best placed on contemporary legislative and
policies settings to ensure this matter can proceed with as much urgency
as possible. And, to ensure it remains focused on the current impact of

3 The Crown notes the following ongoing or closed inquiries that relate to more specific events: Ministerial

Inquiry into Land Use; Government inquiry into the Response to the North Island Severe Weather Events;

Auckland Flood Response Review; and Napier City Council response to Cyclone Gabrielle — Independent

8004214

Review.
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Crown action and or omission, to best inform ongoing decisions made

under legislative settings, in particular.

Further research

19.

The Crown takes no position on whether there is a need for further
research. The Crown is currently in the process of starting evidence

preparation as outlined in earlier memoranda to the Tribunal.

Timetable to hearing

20.

21.

2 Hongongoi | July 2024

Based on the claimants’ indicative list of witnesses, the Crown understands
the claimants intend to call at least 38 witnesses.* More than 10 of whom
appear to be expert witnesses. Given the volume of evidence, the Crown
considers it needs at least 12 weeks between the filing of the claimant’s
evidence and the Crown’s evidence (the Crown’s witnesses — both lay and
expert — will need to understand and, where appropriate, respond to the
claimants’ evidence). The Crown apprehends the claimants may also
require time to prepare evidence in reply. After that, the parties will need

time to prepare for their opening submissions and cross-examination.

As the Tribunal appreciates, climate change is a complex area — in terms of
the science, law and policy-development. In order to assist the Tribunal
properly, the parties should be given sufficient time to prepare their
evidence, including briefing independent experts if required, as well as
prepare for the forensic aspects of the inquiry itself. Given it is July already,
the Crown considers the parties are unlikely to be ready to begin by

September (if proper preparation is desired).

J Prebble / N Fong / G Seeley
Counsel for the Crown

The Registrar, Waitangi Tribunal

TO:
AND TO: Claimant Counsel
4 The

Crown says “at least” because this is an indicative list only and that some claimants (e.g. Wai 3361)

have not yet confirmed their number of witnesses.

8004214
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